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ERRATA. 

Page 

97.  line  8  firom  the  bottom,  after  "  thereupon'*  add  **  afterwards. " 
172.  line  7  from  the  bottom,  insert  the  word  <*  sums"  before  **  respectively.** 
189,  line  3,  for  **  where"  read  "  when." 
192,  line  2  from  the  bottom,  for  «  plea"  read  *'  plan.** 
197,  line  11  from  the  bottom,  for  **  1837**  read  "  1839.'* 
399,  marginal  note,  line  4,  for  **  obligee*'  read  **  obligor.** 
468,  line  7,  for  <*  where"  read  «*  when." 
493,  Une  2,  for  *'  servant"  read  ** tenant" 
522,  marginal  note,  last  line,  dele  the  word  **  such." 
527,  marginal  note,  line  9,  for  "  allowing*'  read  *< alleging." 
537,  line  17,  for  **  usoal"  read  "ancient" 
595,  mar^nal  note  line  24,  after  "refused"  add  "to  accept  it  or,"  and  after 

"moner"  in  line  26,  dele  to  the  end  of  the  sentence. 
675,  line  15,  for  "  there"  read  "  these." 
703,  marginal  note,  line  12,  dele  the  word  "to." 
708,  ma^inal  note,  line  24,  dele  the  word  "and." 
714;  line  6  from  the  bottom,  for  "  a"  read  "  in" 
725,  line  3  from  the  bottom,  for  construction"  read  "  contention.*' 
727,  line  8,  for  "caused"  read  "cause." 
729,  last  line  but  one,  for  "plaintiff"  read  "  defendant" 

743,  line  20,  for  "  Ckimmon  Pleas"  read  "commerce." 

749,  line  16,  dele  the  words  "  was  so  and.** 

880,  marginal  note,  for  "  warranty"  read  "  barratry." 
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COURT  OF   EXCHEQUER. 


Crinitp  Cerm. 


IN  THE  FOURTH  YEAR  OF  IHE  REIGN  OF  VICTORIA. 


MoNDEL  V.  Steel.  1841. 

Assumpsit  on  a  contract  to  bulId  a  ship  at  a  certain  {„ 
rate  per  ton,  and  according  to  a  certain   specification:  *^JJjSr**ij^ 
Breach ;  for  not  building  the  ship  with  scantling  fastening  delivered  with 
and  plank,  according  to  the  specification ;  by  reason  whereof,  work  and* 
the  ship,  in  a  certain  voyage,  was  so  much  strained,  that  it  ^  i^^J!^ 
became  necessary  to  re-&sten  and  repair  her.  *^'  f^^^  . 

•'  ^  ^       ^      agreed  to  be 

Flea :  That  the  plaintiff  ought  not  fiuther  to  maintain  supoHed,  ac- 

!•  ••  /•I  "I     11         11  lo  corciing  to  con- 

nis  action  m  respect  of  the  said  alleged  breach  of  contract,  tract,  a  defence 
because  he  says,  that  the  defendant  heretofore,  before  the  mattcr*'of\hr* 
Barons  of  her  Majesty's  Exchequer,  &c,  impleaded  the  '*^**^*f  °^ 
plaintiff   in    an    action    on   promises,   and   by  the    said  tract  price,  bj 
action  sought  to  recover  the  sum  of  86^  6s.  4c2i,  being  breach  of  the 
the  balance  of  the  price  of  the  ship  which  remained  unpaid  ^^^l^  "^^ 

nature  of  a 
cran  aetioa.     Nor  can  it  be  pleaded  in  bar  to  an  action  for  the  recovery  of  special  damage 
ftasHiiig  froflB  tn0  famcn  of  contfaot. 
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to  him,  the  now  defendant ;  and  also  to  recover  from  the 
now  plaintiflF  the  fmther  sum  of  134i  3*.  2rf.,  being  the 
value  of  certain  work,  labour  and  materials,  which  were 
extra  of,  and  in  addition  to,  the  work,  &c.,  included  in  the 
memorandum  of  agreement     (The  plea  then  set  out  the 
whole  of  the  pleadings  in  that  action).     That  all  the  issues 
were  duly  joined  in  that  action,  and  afterwards,  at  the 
general  sessions  of  assize,  holden  at  Liverpool,  &c.,  came 
on  to  be  tried  before  Sir  R.  M.  Rolfcy  and  the  same  were 
then  tried  in  due  course  of  law,  by  a  jury  of  the  county 
duly  summoned,  chosen  and  sworn  in  that  behalf     (The 
plea  then  stated  the  evidence  of  the  now  defendant,  con- 
sisting of  the   memorandum   of  agreement,  proof  of  the 
balance  due  on  the  original  contract,  and  of  the  extra  work 
done).     That  the  now  plaintiff,  at  the  said  trial,  and  in 
defence  of  the  said  causes  of  action,  and  in  answer  thereto, 
averred  and  gave  evidence  of  the  very  same  and  identical 
breach  of  contract  alleged  by  the  now  plaintiff  to  have 
been  committed  by  the  now  defendant  in  the  declaration 
in  this  suit ;  that  is  to  say,  that  the  now  defendant  did  not 
build  the  said  ship  of  the  best  materials,  in  conformity 
with  the  said  specification   in    the  declaration  mentioned, 
and  did  not  build  the  same  with  the  whole  of  the  scantling 
festening  and   plank   inside   and   outside ;    that   the   now 
plaintiff,   at  the  said  trial,  produced   witnesses  and  gave 
evidence  in  support  of  his  said  alleged  defence,  and  in 
answer  to  the  said  causes  of  action  of  the  now  defendant^ 
and  then  insisted  at  the  said  trial,  that  if  the  jury  were  of 
opinion  and  found  that  the  now  defendant  had  committed 
the  said  breach  of  contract  or  any  part  thereof,  and  that 
the  amount  of  compensation  or  of  damages  to  which  he, 
the  now  plaintiff,  was  entitled  by  reason  thereof^  exceeded 
or  equalled  the  amount  of  the  said  balance  and  the  value 
of  the  said  extra  and  additional  work,  labour  and  materials, 
that  he,  the  now  plaintiff,  was  entitled  to  have  the  verdict 
found  for  him ;  and  further,  that  if  the  jury  were  of  opinion 
and  found  that  he,  the  now  plaintiff,  was  entitled  to  any 
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compensation  or  damages  in  respect  of  the  said  alleged 
breach  of  contract  or  any  part  thereof,  although  the  same 
might  be  less  in  amount  than  the  amount  of  the  said 
balance,  and  the  value  of  the  said  extra  and  additional 
work,  labour  and  materials,  that  he,  the  now  plaintiff,  was 
entitled  to  have  the  same  deducted  from  the  said  last  men- 
tioned amount ;  and  the  now  plaintiff  then  prayed  the  said 
Baron  to  state  to,  and  inform  the  said  jury  that  he  was  so 
entitled ;  that  in  consequence  of  such  prayer  of  the  now 
plaintiff,  and  in  accordance  therewith,  the  said  Baron  did 
then,  in  summing  up  the  evidence  at  the  said  trial,  state  to 
and  direct  the  jury  that  if  they  found,  and  were  of  opinion, 
tliat  the  now  defendant  had  committed  the  said  alleged 
breach  of  contract  or  any  part  thereof,  that  they  should 
decide  and  ascertain  what  was  the  amount  of  compensation 
or  damages  to  which  the  now  plaintiff  was  entitled  by 
reason  thereof;  and  that  if  the  said  compensation  or 
damages  equalled  or  exceeded  the  amount  of  the  said 
balance  and  the  value  of  the  said  extra  and  additional  work, 
labour  and  material^  that  they  should  find  their  verdict 
for  the  plaintiff  in  this  action ;  and  that  if  the  amount  of 
compensation  or  damages  to  which  they  found  the  plaintiff 
in  this  action  was  entitled,  was  less  than  the  amount  of  the 
said  balance  and  the  value  of  the  said  extra  and  additional 
work,  labour  and  materials,  that  they  should  deduct  such 
compensation  or  damages  from  the  said  amount,  and  find 
their  verdict  for  the  defendant  in  this  action  for  the  dif- 
ference only ;  that  the  jury,  in  pursuance  of  such  direction, 
did  then  find  that  the  defendant  in  this  action  had  com- 
mitted a  breach  of  the  said  contract  in  the  declaration  in 
thb  action  mentioned,  and  that  the  plaintiff  in  this  action 
was  entided  to  compensation  and  damages  in  respect 
thereof  and  then  found  their  verdict  for  the  now  defendant, 
for  the  difference  only  between  the  said  compensation  and 
damages,  which  they  so  found  the  plaintiff  in  this  action 
was  entitled  to  by  reason  of  the  ssud  breach  of  contract,  and 
the  amount  of  the  said  balance,  and  the  value  of  the  said 
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extra  and  additional  work  and  labour  and  materials  as  afore- 
said, that  is  to  say,  for  120L  only,  which  was  considerably 
less  than  the  amount  of  the  said  balance  and  the  value  of 
the  said  extra  and  additional  work  and  labour  and  materials. 
(The  plea  then  stated  that  the  jury  found  for  the  now  de- 
fendant on  all  the  issues,  and  assessed  his  damages  at  120^, 
and  that  the  Court  afterwards  gave  judgment  that  he  should 
recover  his  damages  and  costs;  and  the  plea  concluded 
with  an  averment  that  the  alleged  breach  of  contract  in  the 
declaration  mentioned,  is  the  same  identical  breach  of  con- 
tract proved  by  the  plaintiff  at  the  said  trial,  and  in  respect 
of  which  he  obtained  compensation  and  damages). 
Special  demurrer  and  joinder. 

Cleasht/y  in  support  of  the  demutrer.  The  plea  is  bad  in 
substance ;  the  facts  stated  afford  no  answer  to  this  action, 
which  is,  to  recover  the  special  damage  resulting  fh)m  the 
breach  of  contract.     (He  was  then  stopped  by  the  Court.) 

Martin^  in  support  of  the  plea. — The  plea  shews  that  the 
plaintiff  has  already  obtained  a  compensation  for  the  breach 
of  contract.  The  case  is  analogous  to  that  of  a  set-off  under 
the  statute,  and  the  recovery  in  the  former  action  may  be 
pleaded  in  bar  to  any  other  action  for  the  same  breach. 
Formerly  an  impression  prevailed  that,  where  a  party  had 
contracted  to  pay  a  stipulated  price  for  work  and  labour, 
the  party  performing  it  was  entided  to  recover  the  whole 
price  agreed  upon,  and  that  the  only  remedy  for  any  breach 
of  the  contract  was  by  a  cross  action.  Bctsten  v.  Butter  {a)^ 
is  the  first  case  in  which  a  contrary  doctrine  is  laid  down. 
In  Poulton  V.  Laitimore  (6),  where,  by  a  contract  for  the  sale 
of  cinque-foil  seed,  the  vendor  warranted  it  to  be  good  new- 
growing  seed,  and  soon  after,  the  vendee  was  told  that  it  did 
not  correspond  with  the  warranty,  yet  he  afterwards  sowed 
part,  and  sold  the  residue ;   it  was  held  that,  in  an  action 

(a)  7  East,  479  (6)  9  B.  &  C.  259. 
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to  recover  the  price,  the  yendee  might  shew,  in  answer,  that  1841. 
the  seed  did  not  correspond  with  the  warranty;  and  m^^dbl 
Bagley,  J.,  said,  '^  From  the  nature  of  the  article,  and  the  ^' 
warranty,  I  think  the  vendee  was  not  bomid  to  return  the 
seed  without  using  it ;  that  by  keeping  it  he  has  not  pre- 
cluded himself  either  from  bringing  an  action  for  the  breach 
of  the  warranty,  or  from  insisting  on  such  breach  in  this 
action,  in  order  to  shew  that  the  seed  was  of  less  value  than 
the  seller  represented  it  to  be.*  This  doctrine  was  more 
fblly  considered  in  Street  v.  Blay  (a),  where  Lord  Tenterden 
observes,  that  "  the  cases  have  established  that  the  breach 
of  the  warranty  may  be  given  in  evidence  in  mitigation  of 
damages,  on  the  principle,  it  should  seem,  of  avoiding 
circuity  of  action."  [Parke,  B.  This  is  not  the  case  of  a 
warranty,  it  is  an  agreement  to  build  a  ship  of  a  given 
description,  and  if  it  is  not  built  according  to  the  agreement 
the  vendee  is  not  bound  to  receive  it,  but  if  he  does,  is  he 
not  liable  upon  a  new  contract  for  a  quantum  meruit?]  In 
nomion  v.  Place  (i),  Parke  J.,  held  that,  where  a  tradesman 
finishes  work  differing  jQrom  the  specification  agreed  on, 
he  is  not  entitled  to  the  actual  value  of  the  work,  but  only 
to  the  agreed  price,  minus  such  a  sum  as  it  would  take  to 
complete  the  work  according  to  the  specification.  [Parke  B. 
Hiat  case  does  not  apply  to  the  present]  The  object  is  to 
avoid  circuity  of  action,  and  there  is  no  real  distinction 
between  this  case  and  that  of  a  set-off;  in  either  it  is 
optional  with  the  party  to  set  up  his  defence,  or  bring  a 
cross  action.  jiUen  v.  Cameron  (c)  is  an  express  authority 
that  a  party  is  not  obliged  to  bring  a  cross  action  for  an 
imperfect  performance  of  the  thing  contracted  to  be  done, 
but,  if  sued  for  the  price  he  may  give  evidence  of  the  in- 
suflSciency  of  the  work,  in  mitigation  of  damages.  If  then, 
a  partjT  is  not  driven  to  a  cross  action,  it  is  clear  that  he 
cannot  sue  for  what  he  has  chosen  to  set  off,  in  a  former 

(a)  2  B.  &  Adol.  456.  (c)  1  C  &  M.  832. 

(6)  1  Moo.  &  Rob.  218. 
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1841.        action,   Hennell   v.  Fairlamb{a\   Eastmure  v.    Laws{b)y 
"^^gj^       Outram  v.  Morewood{c)y  1  Chitty  on  Pleading^  571,  6  ed. 
»•  Com.  Dig.  tit  ** Action^  (K  3).    Besides,  the  plea  amounts  to 

a  mutual  agreement  between  the  plaintiff  and  defendant  to 
leave  the  amount  of  damages  claimed  to  the  jury  as 
arbitrators.  [Parkey  B. — The  plea  cannot  be  supported  on 
that  ground.] 

Cleasbyy  in  reply. — This  action  is  brought  for  a  breach 
of  the  agreement,  and  there  is  nothing  in  the  plea  to 
shew  that  the  plaintiff  has  recovered  the  precise  amount  of 
damages  arising  therefrom.  \^Parkey  B. — The  question  is, 
whether  the  present  plaintiff  was  liable  at  all  on  the 
original  contract;  if  he  was,  it  must  have  been  on  a  quan- 
tum meruit,  because,  the  defendant  could  not  by  his  own 
wrong,  entitle  himself  to  more  than  he  agreed  for.  Then, 
if  the  now  defendant  could  only  recover  on  a  quantum 
meruit  his  plea  is  good  for  nothing.]  Street  v.  Blay  is  no 
authority  against  the  plaintiff,  for  there  seems  no  reason 
why  the  defendant,  in  that  case,  might  not  have  recovered 
the  keep  of  the  horse,  as  special  damage  resulting  from  the 
breach  of  contract  Avoiding  circuity  of  action  means  that 
the  party  should  not  be  compelled  to  pay  the  whole  sum 
agreed  upon,  and  thereby  driven  to  a  cross  action.  The 
distinction  between  the  present  case  and  those  cited,  is, 
that  this  clidm  could  not  be  pleaded  as  a  set-off,  so  that  the 
plaintiff  in  the  original  action  would  at  all  events  be  entitled 
to  recover  nominal  damages.  No  claim  was  made,  in  respect 
of  the  breach  of  contract,  but  the  defendant  merely  insisted 
on  the  breach  of  contract,  as  shewing  that  the  plaintiff  in 
that  action  was  not  entided  to  recover  the  sum  agreed  upon, 
but  only  on  a  quantum  meruit.  Supposing  the  defendant 
in  that  action  had  paid  into  Court  all  that  the  plaintiff  was 
entitled  to  recover,  could  not  he  afterwards  sue  for  the 

(a)  3  Esp.  104.  p.  431. 

C6)  7  Scott,  461 ;  Ante,  vol.  7,  (c)  3  East,  347. 
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breach  of  contract.    A  set-off  is  a  satisfaction  of  the  counter-        1841. 
chim,  which  this  was  not.     It  does  not  appear  that  the  jury 
have  ^ven  any  compensation  for  the  special  damage  arising 
fiom  the  breach  of  contract 

Cur.  adv.  vuk. 

Parke,  B. — This  was  an  action  for  a  breach  of  contract 
to  build  a  ship.  (His  Lordship  stated  the  declaration.)  To 
this  declaration^  there  was  one  plea,  to  which  it  is  unneces- 
sary to  allude,  as  it  was  admitted  to  be  bad  on  special 
demurrer,  and  is  to  be  amended  (a) ;  and  a  second  plea,  on 
which  the  question,  which  we  have  to  take  time  to  consider, 
aiise&  (His  Lordship  then  stated  the  plea,  observing  that 
the  all^ation  therein,  of  Mr.  Baron  Rolfe^s  direction  to  the 
jury  must,  for  the  purposes  of  the  argument,  be  presumed 
to  be  correct,  though,  in  fisurt,  it  had  arisen  from  mistake.) 
The  plaintiff  demurred  to  this  plea,  assigning  several  causes 
of  special  demurrer,  which  it  is  not  necessary  to  notice,  as 
we  are  all  of  opinion  that  it  is  bad  in  substance.  The 
ground  on  which  it  is  endeavoured  to  support  the  plea,  in 
the  very  ingenious  argument  of  Mr.  Martin^  is  this,  that  a 

(a)  That  plea  was,  as  to  so  certain  other  parts  of  the  said 
maeh  of  the  said  alleged  breach  ship ;  and  that  he  built  the  said 
of  contract  in  the  said  declaration  ship  of  the  very  best  materials, 
mentioned,  as  relates  to  the  de-  and,  except  as  to  the  said  altera- 
fendant  not  boilding  the  said  ship  tions  so  made  at  the  special  in- 
with  the  very  best  materials,  in  stance  and  request,  and  by  the 
conformity  with  the  said  specifi-  direction  of  the  plaintiff,  he,  the 
cation  in  the  said  declaration,  defendant,  boilt  the  same  in  con- 
mentioned,  that  after  the  making  formity  with  the  specification, 
of  the  said  promise,  in  the  said  Verification. 
declaration  mentioned,  and  before 

any  breach  thereof,  to  wit,  on,  CUasby    was     proceeding    to 

&c..  he,  the  defendant,  at  the  argue  that  the  plea  was  bad,  and 

special  instance  and  request  of  had  objected  that  it  was  directed 

the  plaintiff,  and  by  his  directions,  to  the  whole  of  the  breach,  though 

in  the  coarse  and  progress  of  the  it   professed  to  answer   only  a 

building  of  the  said  ship,  made  part,  when, 
certain  alterations  in  the  building 

thereof  from  the  said  specification.  Mat  tin,  contra,  said,  he  >hould 

that  is  to  say,  in  the  stringers  and  not  attempt  to  support  it. 
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1841.  defendant,  in  an  action  for  the  stipulated  price  of  a  chattel, 
which  the  plaintiff  had  contracted  to  make  for  the  defendant 
of  a  particular  quality,  or  of  a  specific  quality,  or  of  a  spe- 
cific chattel,  sold  with  a  warranty  and  delivered,  has  the 
option  of  setting  up  a  counter-clidm  of  a  breach  of  con- 
tract in  one  instance,  or  warranty  in  the  other,  in  the 
nature  of  a  cross  action,  and  that  if  he  exercised  the 
option,  by  setting  up  the  counter-claim,  he  was  in  the  same 
situation  as  if  he  had  brought  such  an  action,  and  con- 
sequently cannot,  after  judgment  in  the  first,  bring  an- 
other action ;  and  the  case  was  likened  to  a  set-off,  under 
the  statute.  This  ailment  was  founded  on  no  other 
authority  than  an  expression  of  Lord  TenterderCs  in  giving 
the  judgment  of  the  Court,  in  the  case  of  Street  v.  Blat/y 
his  lordship  having  said  the  breach  of  warranty  might  be 
given  in  evidence  in  an  action  for  the  price  of  a  specific 
article  sold,  in  mitigation  of  damages,  on  the  principle,  it 
should  seem,  of  avoiding  circuity  of  action.  But  we  are  all 
of  opinion  that  no  such  inference  is  to  be  drawn  fi-om  that 
expression.  What  was  meant  was,  that  the  sum  to  be 
recovered  for  the  price  of  the  article  might  be  reduced  by 
so  much  as  the  article  was  diminished  in  value  by  reason  of 
the  noncompliance  with  the  warranty,  and  that  the  abate- 
ment was  allowed  in  order  to  save  the  necessity  of  a  cross 
action.  Formerly  it  was  the  practice,  when  an  action  was 
brought  for  an  agreed  price  of  a  specific  chattel,  sold  with  a 
warranty,  or  of  work  to  be  performed,  which  was  to  be  per- 
formed according  to  contract,  to  allow  the  plaintiff  to 
recover  the  stipulated  sum,  leaving  the  defendant  to  a  cross 
action  for  breach  of  the  warranty  or  contract;  in  which 
action,  as  well  the  difference  between  the  price  contracted 
for,  and  the  real  value  of  the  article  or  work  done,  as  any 
consequential  damage  might  have  been  recovered;  and  this 
course  was  simple  and  consistept.  In  the  one  case,  the 
performance  of  the  warranty,  not  being  a  condition  prece- 
dent to  the  payment  of  the  price,  the  defendant,  who 
received    the    chattel   warranted,   whereby   the    property 
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vested  Id  him  indefeasibly,  and  was  incapable  of  returning        1841. 
back,  had  all  he  stipulated  for,  on  the  condition  of  paying      ^  ^^^ 
the  price,  and  therefore  ought  to  pay,  and  seek  his  remedy  »• 

on  the  contract  and  warranty.  In  the  other  case,  the  law 
appears  to  have  construed  the  contract  as  not  importing  that 
performance  of  every  portion  of  the  work  should  be  a  con- 
dition precedent  to  the  payment  of  the  stipulated  price, 
otherwise  the  least  deviation  would  have  deprived  the 
plaintiff  of  the  whole  price ;  and,  therefore,  the  defendant 
was  obliged  to  pay,  and  recover  for  any  breach  of  contract 
from  the  other  side.  But  after  the  case  of  Basten  v.  Butler, 
a  different  practice,  which  had  been  partially  adopted 
before,  in  King  v.  Boston  (a),  b^an  to  prevail,  and  being 
attended  with  much  practical  convenience,  has  been  since 
generally  followed.  The  defendant  is  now  permitted  to 
shew  that  the  chattel,  by  reason  of  non-compliance  with  the 
warranty  in  the  one  case;  and  the  work  in  consequence  of 
the  non-performance  of  the  contract  in  the  other,  was  di- 
minished in  value ;  the  case  of  Thornton  v.  Place,  and  other 
cases  are  to  the  same  effect  The  same  practice,  however, 
has  not  extended  to  all  cases  of  work  and  labour,  as,  for 
instance,  that  of  an  attorney.  Tempter  v.  M^Lachlan  (i), 
unless  no  benefit  has  been  derived  from  it ;  nor  in  an  action 
of  freight,  Sheeli  v.  Davies  (c),  and  other  cases  to  that  effect 
It  is  not  so  easy  to  reconcile  this  deviation  from  the  ancient 
practice  and  principle,  in  those  particular  cases  above 
mentioned,  as  it  is  in  the  case  where  an  executory  contract 
such  as  this  is  made  for  a  chattel  to  be  manufactured  in  a 
particular  manner,  or  goods  to  be  delivered,  according  to 
sample,  where  a  party  may  refuse  to  receive  them,  or  return 
them  in  a  reasonable  time,  if  the  article  is  not  such  as  was 
bargained  for,  as  this  forms  evidence  of  a  new  contract ; 
whereas,  in  case  of  delivery  with  a  warranty  of  a  specific 
chattel,  where  there  is  no  power  of  return,  and  consequently 
no  ground  of  implying  a  new  contract,  as  in  some  cases  of 

(a)  r  East,  481,  n.  (c)  4  Campb.  119. 

(6)  3  New  Rep.  136. 
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1841.        work  performed,  there  is  difficulty  in  finding  a  reason  for 
MoNDBL       ®"^^  *  presumption.     It  must,  however,  be  considered,  in  all 
».  these  cases  of  goods  sold  and  delivered  with  warranty,  of 

work  and  labour,  as  well  as  cases  of  goods  agreed  to  be  sup- 
lied  according  to  contract,  that  the  rule,  which  has  been 
found  so  convenient,  is  established,  that  it  is  competent 
for  every  defendant  in  all  these  cases,  not  to  set  off,  by  a 
proceeding  in  the  nature  of  a  cross  action,  the  amount  of 
damage  which  he  has  sustained  by  breach  of  the  contract, 
but  simply  to  defend  himself,  by  shewing  how  much  less  the 
subject-matter  of  action  is  worth  by  reason  of  the  breach  of 
the  contract ;  and  to  the  extent  he  obtains,  or  is  capable  of 
obtaining,  by  the  abatement  of  the  price,  on  that  account, 
he  must  be  considered  as  having  received  satisfaction  for  the 
breach  of  the  contract,  and  is  precluded  fix)m  recovering  in 
another  action  to  that  extent,  but  no  more.  The  opinion, 
therefore,  attributed  on  this  record  to  the  learned  Judge  is, 
we  think,  incorrect,  and  not  warranted  by  law,  as  all  the 
plaintiff  would,  by  law,  be  allowed  in  diminution  of  damages 
on  the  former  trial,  is  a  deduction  from  the  agreed  price, 
according  to  the  difference  at  the  time  of  the  delivery 
between  the  ship  as  she  was,  and  what  she  ought  to  have 
been  according  to  the  contract;  all  claims  of  damages 
beyond  that,  on  account  of  the  subsequent  necessity  of 
more  extensive  repairs,  could  not  have  been  allowed  in  the 
former  action,  and  may  now  be  recovered.  We  have 
already  observed,  in  the  course  of  the  argument,  that  the 
defence  made  in  the  second  plea  cannot  be  supported,  on 
the  ground  that  it  discloses  a  mutual  agreement  by  the 
plaintiff  and  defendant,  to  leave  the  amount  of  costs  claimed 
to  the  jury,  in  the  nature  of  arbitrators,  and  that  they  have 
made  their  award ;  the  plea  does  not  state  any  such  agree- 
ment, or  anything  equivalent  thereto.  Our  judgment  must 
therefore  be  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 


TBINITY   TERM,  4   VICT. 


Sellman  V,  BOORN. 

1.N  this  case  a  rale  had  been  obt^ned,  calling  on  the  de-  A  motion  to 
fendant  to  shew  cause  why  the  Master  should  not  review  ation  of  costs 

,       after  the  Mas- 
ter has  g^ven 

fVhttehurst  shewed  cause,  and  stated  that  it  appeared,  his  allocatur. 
firoiH  the  affidavit  on  which  the  rule  was  obtained,  that  the 
Master  had  not  yet  made  his  allocatur,  and  that,  therefore, 
the  rule  must  be  discharged.     He  referred  to  Cleaver  v. 
Hargrave  (a). 

Ogle,  contra,  urged  that  the  Master  had  determined  upon 
the  amoimt,  which  was  sufficient 

Parke,  B. — The  costs  cannot  be  considered  as  taxed  so 
long  as  the  allocatur  is  open.  We  must  abide  by  the  de- 
cision in  Cleaver  v.  Hargrave. 

Rule  discharged. 

(a)  Ante,  vol.  2,  p.  689. 


Bain,  PubUc  Officer  r.  Cooper. 
vy  OVEN  ANT  on  a  deed  poll,  whereby  the  defendant  A  surety  may 

olcad  a  release 

guaranteed  to  the  banking  company  of  which  the  plaintiff  to  his  princi- 
was  public  officer,  the  payment,  by  one  Mayer,  of  15002.  making  profcrt 
Breach,  that  neither  Mayer  nor  the  defendant  had  paid  the  ®^  *^®  **®^- 
same.     The  defendant  pleaded  (amongst  others),  that  after 
the  making  of  the  said  deed  poll,  and  after  the  said  sum  of 
money  became  due  and  owing  by  Mayer,  to  wit,  on,  &c., 
by  a  certain  indenture  made  between  Mayer  of  the  first 
part,  H.  and  others  of  the  second  part,  and  certain  persons, 
creditors  of  Mayer,  of  the  third  part,  Haywood  being  au- 
thorised by  the  said  banking  copartnership,  released  Mayer 
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1841.        from  all  manner  of  debts  owing  from   him   to  the   said 
^^^        banking  copartnerBhip,  as  well  as  from  all  claims,  actions, 
»•  demands,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  defendant 
had  not  brought  into  Court  the  said  supposed  indenture, 
in  the  said  plea  mentioned,  nor  had  made  any  profert  of  it, 
nor  had  given  any  excuse  for  not  producing  or  making 
profert  of  it. 

Cfomptony  in  support  of  the  demurrer.  The  defendant 
should  have  made  profert  of  the  indentiure,  or  alleged  some 
excuse  for  not  producing  it  {^Parke,  B. — A  party  is  not 
required  to  make  profert  of  an  instrument  which  it  is  not 
in  his  power  to  produce.  The  rule  is  so  laid  down  in 
Dangerfield  v.  Thomas  (a)].  That  case  proceeded  on  the 
ground,  that  the  party  omitting  to  make  profert  was  not 
identified  in  interest  with  the  parties  entitled  to  the  posses- 
sion of  it  The  rule  is  thus  stated  in  Dr,  Leyfield^s  case  (6) : 
"  If  he  who  is  party  or  privy  in  estate  or  interest,  or  he 
who  justifies  in  right  of  him  who  is  party  or  privy,  pleads 
a  deed,  although  he  who  is  privy  claims  but  parcel  of  the 
original  estate,  yet  he  ought  to  shew  the  original  deed  to 
the  Court."  And  instances  are  then  put  of  parties,  who 
though  not  entitled  to  the  possession  of  deeds,  must,  never- 
theless, in  pleading,  make  profert  of  them.  In  Co.  Litt. 
sec.  452,  it  is  said,  "  Every  release  made  to  him  who  hath 
a  reversion  or  remainder  in  deed,  shall  serve  and  aid  him 
who  hath  the  fi^ehold,  as  well  as  him  to  whom  the  release 
was  made,  if  the  tenant  hath  the  release  in  his  hand  to 
plead ;  and  the  reason  of  it  is,  because  there  is  a  privity  of 
estate  betwixt  him  in  reversion  or  remainder,  and  the 
tenant  for  life,  and  yet  the  deed  doth  not  belong  to  him, 
but  to  film  in  reversion  or  remainder."  Also,  sect  453, 
^^  Where  a  release  is  made  to  tenant  for  life  or  tenant  in 
tail,  this  shall  enure  to  them  in  the  reversion  or  remainder, 

(a)  9  Adol.  &  E.  292.  (h)  10  Co.  88. 
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as  well  as  to  the  tenant  of  the  freehold,  and  they  shall  have        1841. 

as  great  advantage  of  it,  if  they  can  shew  it;  but  in  respect         Bah* 

of  the  privity  of  estate,  if  they  cannot  shew  it,  they  shall 

not  take  advantage  of  it"     Reference  is  then  made  to 

35  Hen.  6,  £  118,  Monstrans  de  fait,  where  Prescot,  J., 

says,  that,  ^*  In  many  cases  a  man  shall  plead  a  release  or 

deed  which  doth  not  belong  to  him,  nor  can  have  an  action 

to  recover  without  shewing  it ;  as  if  the  disseisor  makes  a 

lease  for  life  to  one  who  is  impleaded  in  a  praecipe,  and 

makes  default  after  de&ult,  and  the  disseisor  is  received,  he 

shall  not  plead  a  release  made  by  the  disseisee  to  the  tenant 

for  life  without  shewing  it"    There  are  also  cases  put  of 

the  lord  by  escheat  and   the   heir,  the  former  of  whom 

cannot,  without  shewing  it,  plead  a  release  to  the  disseisor 

made  by  the  disseisee,  nor  can  the  latter,  if  sued  in  debt, 

plead  a  release  to  his  ancestor  without  shewing  it"    It  is 

also  laid  down  in  Co.  lAtL  sect  376,  that  ^^  If  two  men  do 

a  trespass  to  another,  who  releases  to  one  of  them,  by  his 

deed,  all  actions  personal,  and  notwithstanding  sueth  an 

action  of  trespass  against  the  other,  the  defendant  may  well 

shew  that  the  trespass  was  done  by  him  and  by  another, 

his  fellow,  and  that  the  plaintiff  by  his  deed,  which  he 

sheweth  forth,  releaseth  to  his  fellow  all  actions  personal, 

and  demands  the  judgment,  &c.,  and  yet  such  deed  be- 

longeth  to  his  fellow  and  not  to  him,  but  because  he  may 

have  advantage  by  the  deed,  if  he  shew  the  deed  too,  he 

may  well  plead  this."     And  Lord  Coke  observes  upon  these 

passages  thus,  *^  And  seeing  the  trespassers  are  parties  and 

privies  in  wrong,  the  one  shall  not  plead  a  release  to  the 

other  without  shewing  it  forth,  albeit  the  deed  appertain 

to  the  other."    In  the  present  case,  there  is  more  privity 

between  the  principal  and  surety  than  between  wrong  doers. 

The  circumstance  of  a  party  not  having  possession  of  a  deed, 

is  not  a  sufficient  excuse  for  profert,  for  he  may  obtain  pos- 

sesfflon  by  the  assbtance  of  a  Court  of  Equity. 

M.  Smiihf  contra,  was  stopped  by  the  Court 
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1841.  Parke,  B. — I  am  of  opinion  that  the  defendant  is  en- 

""bain        titled  to  our  judgment     The  general  rule  with  respect  to 
^  "'  making  profert  is  correctly  stated  in  Dangerfield  v.  Thomas^ 

viz.,  that  a  party  is  not  required  to  make  profert  of  an  in- 
strument, to  the  possession  of  which  he  is  not  entitled. 
The  only  exceptions  to  that  rule  are,  where  the  party 
pleading  acts  as  tenant  of  another,  or  where  there  is  a 
privity  of  interest  between  them,  as  in  the  case  of  a  release 
to  a  reversioner,  of  which  the  tenant  for  life  may  avail 
himsel£  So  also  in  the  cases  of  heir  and  executor,  who 
may  plead  a  release  to  the  ancestor  or  testator  whom  they 
respectively  represent ;  so  also  with  respect  to  several  tort^ 
feasors,  for  in  all  these  cases  there  is  a  privity  between  the 
parties  which  constitutes  an  identity  of  person.  But  there 
is  no  privity  between  the  surety  and  principal,  for  the 
surety  contracts  with  the  creditor.  They  do  not  constitute 
one  person  in  law,  and  are  not  jointly  liable  to  the  plaintiff. 
The  plaintiff  may  have  leave  to  amend ;  otherwise  judg- 
ment for  the  defendant 

Alderson,  Gurnet,  and  Rolfe,  Bs.,  concurred. 

Leave  to  amend ;  otherwise  judgment  for  Defendant 


Sexton  v.  Astrop. 

In  error,  coram  lliRROR  coram  vobis.  Assignment  of  errors  that  the 
plaintiff  cannot  plaintiff  in  error  appeared  by  attorney  in  the  action  below, 
move  for  a  re-    j^j  ^i^  jj^g  ij^g  ^f  appearance  and  of  giving  the  judgment 

ment  on  pro-  was  an  in&nt  under  the  age  of  twenty-one  years,  whereupon 
postea,  until      issue  was  joined.     At  the  trial  before  Gurney,  B.,  a  verdict 

four  days  after    ^^  g^^^  g^^.  ^^  pl^btiff  in  error. 

G.  T,  White,  on  the  day  after  the  trial,  moved,  on  pro- 
duction of  the  postea,  for  judgment  of  reversal  of  the  judg- 
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ment  below,  ami   he  cited  Ogbum  v.  Berrington{a)y  as        1841. 
entitling  the  plaintiff  in  error  to  this  judgment  without        Sexton 
putting  the  cause  in  the  paper  for  argument,  or  waiting 
four  dajs  after  the  triaL     His  object  was  to  procure  the 
plaintiff  in  error  liberation  from  custody,  in  which  he  had 
been  nearly  a  year. 

Parke,  B. — We  think  you  must  wait  the  four  days. 
The  Court  feels  the  difficulty  of  ordering  a  judgment  to  be 
recorded,  with  the  chance  of  the  defendant  in  error  coming 
afterwards  within  the  four  days  and  disclosihg  some  defect 
in  the  verdict  you  have  obtained. . 

Rule  refiised. 

(a)  1  Strange,  127. 


The  Queen  v.  The  London  and  Birmingham  Railway 

Company. 

JUOVILL  moved  to  discharge  the  estreats  of  two  deodands  a  rule  to  dis- 
found  by  the  coroner^s  inquisition,  and  returned  into  this  ^JjJ^^^^ 
Court,  under  the  3  &  4  Wm.  4,  c.  99.    The  affidavits  in  deodaiid  it 

niii  only  in  the 

support  of  the  application,  stated  that  the  inquisition  had  fint  instance. 
been  quashed  in  the  Court  of  Queen's  Bench. 

Per  Cubiam. — ^The  Crown  must  have  an  opportunity 
of  answering  the  application ;  the  rule  will,  therefore,  be 
nisi  only,  and  should  be  served  on  the  solicitor  to  the 
IVeasmy. 

Rule  nisi  accordingly. 

The  rule  was  drawn  up  and  served  as  directed,  but  was 
not  made  absolute,  in  consequence  of  the  solicitor  to  the 
Treasury  undertaking  to  discharge  the  estreats  by  a 
Treasury  warrant,  in  pursuance  of  the  3  &  4  Wm.  4,  c.  99, 
which  was  accordingly  done. 
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Sawteb  v.  Hodqes  and  Thomas. 

Where  one  of  IN  this  case,  the  defendant  Thomas  had  obtained  a  rule, 
fendanu  mores  Calling  on  the  plaintiff  to  shew  cause  **  why  the  like  judg- 
«VJ*^51!!!?r .    ment  as  in  case  of  a  nonsuit  should  not  be  entered  for  him." 

as  ID  case  oi  a 
nonsuit,  the 
rule  should  he 

to  shew  cause  Willes  shewed  cause,  and  objected  that  the  rule  was 
mentshiSd  wrong  in  form;  it  should  have  been  to  shew  cause  why 
"^'  ^1°*f^  judgment  should  not  be  entered  generally.  A  judgment  of 
Sie  defendants,  nonsuit  in  favour  of  one  defendant  only  would  be  error  on 
the  record. 


Alderson,  B. — The  rule  may  be  amended. 


WiLLL/y«s  and  Another  r.  The  Great  Western  Railway 

Company. 

Where  a  plain-  JL  ROVER.  The  declaration  in  substance  stated  that 
JJ^^^^^*^J^  the  plaintiffs,  as  assignees  of  Kirby,  a  bankrupt,  were  law- 
]>artofhis        fijly  possessed  of  certain  waggons,  bodies  of  waggons,  sets 

claim  onW)  the 

defendant  is      of  wheels,  wheelbarrows,  deal  planks,  two  hundred  tons  of 

entitled  to  have   .  . tij^  r  •  •i/»i-ji'  t> 

the  issue  en-      iro^>  ^^  hundred  tons  ot  iron  rail,  five  hundred  pieces  of 
tereddistn-       wood,  five  hundred  pieces  of  wooden  sleepers,  and  fifty 
carts,  which  came  to  the  possession  of  the  defendants  by 
finding,  and  that  they  converted  them  to  their  own  use. 

The  defendants  pleaded,  first,  not  guilty,  except  as  to 
six  bodies  of  waggons,  nine  sets  of  wheels,  seventy-six 
wheelbarrows,  one  hundred  and  sixty-five  planks,  and  five 
hundred  pieces  of  wood;  secondly,  that,  except  as  to  the 
goods  and  chattels  mentioned  in  the  first  plea,  a  denial  of 
property  in  the  plaintifis  as  assignees ;  thirdly,  as  to  the 
excepted  causes  of  action  mentioned  in  the  first  plea,  pay- 
ment of  150/L  into  Court. 
At  the  trial,  it  appeared  that  the  bankrupt  had  contracted 
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with  the  railway  company  to  execute  certain  works  on        1841. 
their  line  of  railway,  and  had  provided  materials  for  that    ^^^^^^(^^ 
purpose.     The  question  was  to  whom  these  materials  be-    ■"<*  Another 
longed,  the  assignees  contending  that  the  property  in  them    The  Great 
had  not  passed  to  the  defendants.     On  the  other  hand,  R^wArCo. 
the  defendants  insisted,  that  with   the   exception  of  the 
articles  mentioned  in  the  first  plea,  the  property  vested  in 
them  by  the  terms  of  the  contract     A  verdict  was  found 
for  the  plaintiffs  for  the  sum  of  1,850/L,  which  was  agreed 
by  both  parties  to  be  the  whole  value  of  the  goods.     Sub- 
sequently, a  rule  nisi  was  obtained  for  a  new  trial,  when 
npon  the  case  coming  on  for  argument,  the  Court,  by  con- 
sent, ordered  a  verdict  to  be  entered  for  the  plaintiff  for 
600^     The  rule  was  drawn  up  as  follows :    '*  It  is  ordered 
by  consent  that  the  verdict  found  for  the  plaintifis  on  the 
trial  of  this  cause  be  reduced  to  the  sum  of  600/L ;  and 
that  as  to  the  residue  of  the  claim,  the  verdict  be  entered 
for  the  defendants." 

Ber0  applied  to  the  Court  to  alter  the  terms  of  the  rule, 
and  contended  that  a  general  verdict  should  be  entered  for 
the  plaintifik  He  referred  to  Anderson  v.  Chapman  {a)^ 
and  Bird  v.  Penrice  (ft). 

Pabkb,  R — This  case  is  distinguishable  from  Anderson 
V.  Ckojpman*  That  was  an  action  for  the  negligent  convey- 
ance of  merchandise  shipped  on  board  of  a  vessel  of  the 
defendant  The  plaintiffs  sought  to  recover  on  one  entire 
contract,  and  the  circumstance  of  a  less  quantity  of  goods 
than  alleged  being  injured  by  the  plaintiff^s  negligence^ 
merely  went  in  reduction  of  damages.  Here,  however, 
the  issue  is  divisible,  and  the  defendants  have  succeeded  as 
to  part  of  the  cause  of  action,  and  are,  therefore,  entitled 
to  so  much  of  the  costs. 

Ajldsbson  and  Gubmey,  6s.,  concurred. 

Rule  refused. 

(a)  Jalf,  voL  7,  p.  823,  O.  S.  (6)  Anie,  voL  8,  p.  776,  O.  S. 

▼OL.   L — H.  8.  C  D.   P.   C 


CASES   ON    POINTS  OF    PRACTICE,  EXCH. 


upon  the  par 
ties 


Beeching  V.  Westbbook. 

A  document,  DeBT  for  meat,  lodgmg,  &c.,  provided  by  plaintiflF  for 
totind^°to  ^^®"  peracMM  at  defendant's  request.  Plea,  nunquam 
operate  as  a      indebitatus. 

bindmff  con-  -,  c^     • 

tract,  bat  is  At  the  trial  before  Parke,  B.,  at  the  Sussex  Spring 

ew^ce  ofa  Assizes,  it  appeared  that  the  action  was  brought  to  recover 
previous  con-    21i  18*.,  fiwr  the  board  and  maintenance  of  an  illegitimate 

tract,  IS  not  '  ft 

within  the  55  child  of  the  defendant  For  several  years  the  defendant 
which  imposes'  had  paid  for  the  support  of  the  child,  but  had  subsequently 
l^^olu!"    ^discontinued   payment     The   plaintiif,  in  support  of  his 

whether  used  case,  tendered  in  evidence  several  letters  ftom  the  defend- 
as  evidence  of  ,    .  ,  i.  J  J  !_• 

a  contract,  or  ant,  containing  promises  to  forward  money,  and  making 
upon^e^.  excuses  for  not  having  done  so.  It  was  Objected  on  the 
part  of  the  defendant,  that  these  letters  were  *^  evidence  of 
a  contract,"  within  the  55  Geo.  3,  c  184,  and,  therefore,  in- 
admissible without  a  stamp.  The  learned  judge  admitted 
the  letters,  and  a  verdict  was  found  for  the  plaintiff. 

Sheet  Seijt,  had  obtained  a  rule,  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  on  the  ground  of  the  im- 
proper reception  of  the  evidence. 

Piatt  appeared  to  shew  cause,  but  no  counsel  being 
present  to  support  the  rule. 

Lord  Abinoer,  C.  B.,  said,  I  think  the  rule  should  be 
dischaiged.  The  letters  in  question  do  not  require  a 
stamp.  It  is  true  that  they  are  in  some  sense  ^  evidence 
of  a  contract ;"  but  there  is  a  wide  difference  (etween  an 
agreement  on  which  an  action  can  be  maintained,  and  a 
letter  from  which  it  may  be  impUed  that  a  contract  has 
been  previously  made.  The  letters  in  question  may  con- 
tain an  acknowledgment  of  a  debt,  but  that  is  not  sufficient 
to  bring  them  within  the  operation  of  the  Stamp  Act 
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Pabkb,  B.,  referred  to  the  cases  of  Luctuiv.  Beach  (a),        1841. 
and  Faughion  v.  Brine{b).  "^^^^ 


Afterwards,  on  the  application  of  Shee^  Seijt,  the  Court 
permitted  the  case  to  be  argued,  when, 

Shee^  Serjt,  referred  to  the  55  Geo.  3,  c.  184,  schedule 
**  Agreement,"  whidi  imposes  a  stamp  on  agreementSi 
^  where  the  matter  thereof  shall  be  of  the  value  of  20L  or 
upwards,  whether  the  same  shall  be  only  evidence  of  a 
contract,  or  obligatory  upon  the  parties  from  its  being  a 
written  instrument,"  and  contended,  that  the  letters  in 
question  were  evidence  of  a  contract,  since  without  them 
the  jury  would  not  have  come  to  the  conclusion  that  any 
agreement  existed  between  the  parties.  He  cited  The 
Mayor  ofLudhw  v.  Charlton  (e).  Moots  v.  Lord  Dormer  (d), 
Emmerton  v.  HeeUe  {e\  Watkins  v.  Hewlett  {f\ 

« 

Piatt  was  not  called  on  by  the  Court 

Pabke,  B. — The  rule  must  be  dischaigekl.  I  think  the 
letters  in  question  were  not  evidence  of  a  contract  within 
the  meaning  of  the  Stamp  Act  That  Act  does  not  impose 
a  stamp  upon  any  document  which  relates  to  an  agreement, 
but  only  sudi  as  embody  the  terms  of  the  contract  by 
which  the  parties  intend  to  be  bound.  The  law  is  so  laid 
down  in  Imoos  v.. Beach,  In  Faughton  v.  Brine,  Erskine, 
J.,  sayS)  **  It  does  not  appear  to  me  that  the  act  requires 
that  every  document  whidi  may  be  given  in  evidence  to 
shew  the  existence  of  an  agreement  shall  be  stamped,  but 
only  such  agreements,  or  memorandums  of  agreement,  as 
would  be  evidence  against  both  the  contracting  parries." 
Maute,  J.9  also  says,  ^'  The  subsequent  words,  *  whether  the 
same  shall  be  only  evidence  of  a  contract,  or  obligatory 

(fl)  1  Sco.  N.  R.  360.  (d)  4  B.  &  Adol.  77. 

(6)  1  Man.  &  G.  359.  («)  2  Taunt  38. 

(c)  6  M.  &  W.  816.  (/)  1  B.  &  B.  1. 

c  2 
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1841.       upon  the  pardes  fiom  its  being  a  written  instrmnent^'  are, 
BEmaoNo     ^  conceive,  used  to  exclude  the  excuse  that  the  agreement, 

-_ «^  of  which  some  memorandum  is  given  in  evidence,  need 

not  have  been  made  in  writing,  whidi  would,  m  every 
case  not  within  the  Statute  of  Frauds,  enable  a  party  to 
give  in  evidence  a  written  contract  without  its  being 
stamped."  There  is  certainly  some  ambiguity  in  the  latter 
part  of  the  clause,  arising,  perhaps,  fiom  the  intention  of 
the  Legislature  to  give  its  provisioos  an  extensive  operation ; 
but  it  seems  to  me  that  a  written  instrument  is  not  within 
the  act,  unless  it  was  made  with  the  intention  of  beii^  an 
agreement 

Aldbbson,  R — ^1  agree  in  thinking  that  no  stamp  was 
necessary  in  this  case.  It  cannot  be  said  that  letters  whidi 
shew  the  existence  of  an  antecedent  contract  require  a 
stamp ;  if  that  were  so,  no  letter  could  be  put  in  evidence 
without  being  stamped.  It  seems  to  me  that  those  letters 
only  require  a  stamp  whidi  contain  the  terms  of  the  agree- 
ment and  are  written,  if  I  may  so  express  myself  whilst  the 
Bgceement  is  being  made. 

GuBNBT,  Bb,  concurred. 

RoLFB,  B. — Suppose  a  letter  was  written  thus :  **  I 
addressed  a  note  to  you  some  time  ago,  containing  the 
terms  of  our  contract  properiy  stamped.*  According  to 
the  argument  on  the  part  of  the  defendant,  such  a  letter 
would  be  evidence  of  a  contract,  and  could  not  be  read 
without  being  stamped. 

Rule  discharged. 
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1841. 


Koro  9.  BowEN  and  Another. 

.Assumpsit.     The  dedamdon  stated,  that  heretofore,  A(UcUnuioa» 
kc^  an  action  had  been  commenced  m  this  Comt  by  the  ^^^dmtioT 
plaintiff  against  T.  S.  Cave,  for  the  recovery  of  210i  12#.  7i  ^  J^^JJ^ 
alleged  to  be  doe  trom  T.  S.  C.  to  the  plaintiff,  upon  an  to  lUj  pro- 
account  before  then  delivered  by  the  plaintiff  to  T.  S.  C,  acttonagainlT 
which  action  was  then  depending,  and  thereupon,  in  con-  ritrbBii^"' 
sideration  that  the  plaintiff,  at  the  request  of  the  defendants,  9>^«n  ^or  i»j- 
had  consented  to  stay  all  proceedings  in  that  cause,  on  se-  lum  as  miffht 
curi^  being  given  to  him  for  the  payment  of  such  sum  of  ^n  a^^iJJjtr 
mcmey  as  might  be  found  due  ftom  the  said  T.  S.  C.  to  the  J^^^^  ^ 
{daindff  upon  the  said  account,  the  said  plaintiff  and  T.  S.  C.  arbitratioo, 
having  agreed  that  such  account  should  be  submitted  to  ar-  agreed  to  pay 
bitration,  they,  the  defendants,  agreed  to  pay  the  plaintiff  ^^i^^^^ 
such  part  of  210iL  17 s.  Id.  as  on  such  arbitration  should  be  ^/^  "V<^^ 

arbitratioo 

firand  due  fiom  T.  S.  C.     The  declaration  then  stated,  that  ahould  be 
by  a  judge's  order,  the  cause  was  submitted  to  the  arbitra-  The  pleTaet 
tion  of  H.  B.  and  T.  K  H.,  so  as  they  should  make  and  2S*cie  2^ 
publish  their  certificate  in  writings  that  they  did  make  their  **  Wecert^ 
certificate,  and  did  thereby  certify,  that  there  was  due  fix>m  now  doe  from 
T.  S.  C.  to  the  plaintiff  the  sum  of  120i ;  that  the  said  ^.imiff^im. 
T.  S.  C,  did  not  pay  the  sum  of  213/.  6#.  8i,  being  the  ''J>»ch  we  ^-  ' 

*    "^  rect  and  order 

sum,  together  with  costs,  found  due  by  the  arbitrators ;  nor  to  be  paid  bj 

•■•  1    1       1   i»      1  t  the  secoritiet,** 

did  the  defendants  pay  the  same.  and  oondaded 

The  plea  set  out  the  certificate  of  the  arbitrators,  which  jj^^ew^^h^ 
was  to  the  following  effect :  "  In  pursuance  of  the  within  thewbitratow 
(Mrder,  we  make  and  publish  our  certificate,  that  there  is  oertiilcate 
now  due  firom   the  defendant  T.   S.  C.  to  the  plaintiff,  ^^[en 
W.  King,  the  sum  of  120t,  which  we  direct  and  order  to  ^^^^^^rw^ 
be  paid  by  the  securities,  Mrs.  Elizabeth  Bowen  and  Mr.  the  absence 
M.  H.  Bellemois,  on  the  dates  hereunder  specified."    The  that  the  ar. 
certificate  then  stated  the  days  of  payment,  and  the  mode  JlSd^J^"' 

selves  to  the 
ptrtfnilir  aoooiint^,  that  there  was  a  fiUal  ▼ariance,  and  that  the  ol:jection  was  suiEciently  raised 
^theplea. 
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1841.        in  which  the  costs  were  to  be  paid  by  the  parties,  and  the 

£^^        plea  concluded  with  a  special  traverse,  that  the  said  H.  B., 

„  ^'  and  T.  R,  EL,  did  make  their  certificate  in  writinfr,  of  and 

BOWEN  /.  .J 

and  Another,    concerning  the  said  matters  in  reference  to  them  as  aforesaid, 
in  manner  and  form,  ftc" 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sittings, 
in  Easter  Term,  the  plaintiff  produced  the  agreement  of  re- 
ference which  corresponded  with  the  statement  of  it,  in  the 
declaration,  together  with  the  certificate  of  the  arbitrators, 
as  set  out  in  the  plea ;  but  he  did  not  shew,  by  extrinsic 
evidence,,  that  the  only  matter  adjudicated  on  by  the 
arbitrators  was  the  account  delivered  by  the  plaintiff, 
to  T.  S.  C.  It  was,  therefore,  contended  for  the  defend- 
ants, that  the  plaintiff  ought  to  be  nonsuited,  on  the 
ground  that  the  sum  found  to  be  due  by  the  arbitrators, 
was  not  the  sum  for  which  the  defendants  had  agreed  to  be 
bound;  that  by  the  agreement,  the  account  between  the 
plaintiff,  and  T.  S.  C.  alone,  was  referred,  whereas  the  sum 
found  due  by  the  arbitrators  was  general,  and  not  confined 
to  that  account.  The  learned  judge  refiised  to  nonsuit, 
and  the  plaintiff  had  a  verdict  for  1 28 A  4«.,  leave  being  re- 
served to  the  defendants  to  move  to  enter  a  nonsuit  or  ver- 
dict for  them. 

A  rule  nisi  having  been  obtained  for  that  purpose, 

Wordsworth  shewed  cause,  and  contended,  that  prima 
facie  the  certificate  applied  to  the  matters  referred;  but 
that  at  all  events,  as  there  was  no  plea  of  non  assumpsit, 
the  defendants  were  not  at  liberty  to  raise  the  objection. 

JS.  F.  JVilliams  in  support  of  the  rule,  contended,  that 
the  plaintiff  had  not  shewn  that  the  defendants  were  liable 
to  pay  the  amount  claimed.  The  declaration  alleged  a 
liability  to  pay  so  much  as  certain  arbitrators  should 
find  to  be  due  on  reference  of  a  particular  cause,  but  the 
certificate  in  support  of  it  was  not  confined  to  the  cause 
only,  but  might   have  extended   to   other  matters.     The 
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question  is  raised  by  the  special  traverse  upon  which  the        1841. 
plaintiff  joined  issue.  Kiko 

9. 
BOWKK 

Lord  Abinobb^  C.  B. — ^The  rule  must  be  absolute  for    and  Another. 
entering  a  nonsuit     The  declaration  states  that  the  plain- 
tiff consented  to  stay  proceedings  against  Cave,  upon  se- 
cori^  being  ^ven  to  him  for  such  sum  of  money  as  mi^t 
be  found  due  upon  a  particular  account  between  the  plain- 
tiff and  Cave,  which  was  to  be  submitted  to  arbitration,  and 
it  th^n  alleges  that  the  defendants  agreed  to  pay  the  plain- 
tiff such  part  of  the  account  as  should  be  found  due  on  such 
arbitration.     Then  the  plea  sets  out  the  certificate,  which  is 
not  confined  to  the  particular  account,  but  appears  to  be 
made  of  all  matters  in  difierence.     The  defendant  could 
only  meet  the  case  by  shewing  that  no  such  oerdficate 
eiusla  ao  waa  agreed  upon  between  the  parties.     Upon  the 
production  of  the  certificate,  there  appears  to  be  a  variance, 
and  as  the  plaintiff  has  not  shewn  by  extrinsic  evidence 
that  the  arbitrators  only  took  the  particular  account  into 
consideration,  and  that  the  certificate  is  confined  to  that,  I 
think  the  rule  must  be  absolute. 

GuBUBT  and  Rolfb,  Bs.,  concurred. 

Rule  absolute. 


Doe  f?.  Amet. 
J.  HIS  was  an  action  for  mesne  profits,  which,  together  The  superior 

-  1       11  •       "••«•  n         1  1  •         •  Courts  have 

With  all  matters  m  dmerence,  was  referred  to  arbitration-  power  to  c&n 
By  the  submission,  which  was  dated  the  15th  of  February,  toam^awtrtf, 

(thesubmisnon 
to  which  his  been  made  m  rale  of  Court,)  to  shew  cause  whj  he  should  not  pay  the  amount 
awvded ;  and  such  rule  maj  be  moved  for  before  the  time  llmitod  for  applying  to  set  aside  the 
award  hu  expired,  and  upon  its  being  made  absolute,  execution  may  issue  under  the  I  &  2 
Vict  c.  110,  8.  18. 

An  attdafit  of  the  due  enlargement  of  the  time  for  making  the  award  is  not  necessary  on 
BMkhig  mch  an  application. 

Wlwre  on  a  par^  applyinff  at  the  house  of  the  person  ordered  to  pay  the  money,  he  was  told 
that  the  latter  had  assigned  his  eflecta  to  his  draghter-tnlaw,  and  gone  abroad,  the  Court 
granted  the  aborc  rule  nui  to  be  served  on  the  daughter-in-law. 
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1841.        1840^  the  arbitrator  was  to  make  his  award  on  or  before 

^""J;^"^     the  30th  of  April,  1841,  with  power  to  enlarge  the  tune  by 

«•  indorsement  on  the  submission.   On  the  3rd  of  May,  the  ar- 

Amey  * 

bitrator  made  his  award,  by  which  he  ordered  the  defendant 
to  pay  to  the  plaintiff,  the  sum  of  18502.,  together  with  the 
costs  of  the  reference  and  award.  On  the  12th  of  May, 
the  submission  was  made  a  rule  of  Court,  and  the  costs 
were  afterwards  taxed  at  SQL  14^.,  and  the  Master's  allo- 
catur given  for  that  amount  A  party  having  gone  to  the 
defendant's  house  to  demand  the  money,  found  the  premises 
in  possession  of  the  defendant's  daughter-in-law,  who  stated 
that  the  defendant  had  left  the  country  and  assigned  all  his 
efiects  to  her. 

Byles  had  obtained  a  rule,  calling  on  the  defendant  to 
shew  cause,  why  he  should  not  pay  to  the  plaintiff  the  sum 
of  1936/L  14s.,  in  pursuance  of  the  said  award,  rule  of  Court, 
and  allocatur.  It  was  made  part  of  the  rule,  that  service 
upon  the  daughter-in-law,  upon  the  premises,  should  be 
deemed  good  service. 

Kelly  and  Ogfe  shewed  cause.  The  present  application 
is  premature,  the  time  allowed  for  moving  to  set  aside  the 
award  not  having  yet  elapsed.  [Lord  Abinger,  C.  B. — A 
party  may  apply  for  an  attachment  for  the  non-perfor^ 
mance  of  an  award  before  the  time  for  moving  to  set  it 
aside  has  elapsed.]  The  Court  has  no  power  either  at 
common  law,  or  under  the  1  &  2  Vict  c.  110,  s.  18, 
to  make  an  order  calling  on  a  party  to  pay  a  sum 
awarded  by  an  arbitrator.  Independently  of  the  statute, 
their  only  power  is  to  order  the  party  to  perform  the 
award  generally,  and  in  the  event  of  his  neglect  or  re- 
fusal, to  punish  him  by  attachment  The  object  of  the 
1  &  2  Vict  c  110,  ss.  18,  19,  is  to  give  to  orders  and  rules 
of  Court,  the  effect  of  judgments,  but  it  does  not  confer 
upon  the  (Courts  any  new  power,  and  it  is  clear,  that  before 
the  statute,  applications  like  the  present,  were  never  made. 
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[Aldenath   B. — ^The  reason  why  orders  for  payment  of       1841. 

money  were  not  moved  for  before  the  statute^  was,  that  dis-        '^^ 

obedienoe  to  them  could  only  been  forced  by  attachment,  «• 

Amky 
and  the  same  remedy  might  be  resorted  to,  when  orders 

fin:  perfonmng  the  award  were  disobeyed.  The  power  to 
order  payment  of  money  due  under  an  award,  is  involved 
in  the  power  to  order  an  award  to  be  performed.]  The 
observations  of  Lord  Denmauj  C.  J.,  in  Jones  v.  fFiUiams(a) 
are  mere  obiter  dicta,  and  not  the  judgment  of  the  Court 
Hie  terms  of  the  submission  do  not  give  the  Court  any 
power  to  enfcnrce  payment  in  this  mode.  Secondly,  There 
is  no  affidavit  that  the  time  for  making  the  award  has  been 
duly  enlarged  by  the  arbitrator.  Such  affidavit  is  necessary 
in  the  case  of  a  motion  for  an  attachment  to  which  this  pro- 
ceeding is  analogous.  Halden  v.  Glasscock  (6),  Davis  v. 
Vass{c\  Wohlenberg  v.  Legeman  (d). 

ByleSi  contra,  was  not  called  upon  by  the  Court 

Lord  Abingeb,  C.  B. — ^We  think  that  no  sufficient  ground 
has  been  shewn  to  prevent  us  making  this  rule  absolute. 
As  to  the  first  point,  there  is  no  foundation  for  saying,  that 
the  application  is  premature.  If  the  defendant  had  any 
reason  for  alleging  that  the  award  was  bad,  he  might  have 
applied  to  the  Court  early  in  Term,  for  a  rule  to  set  it  aside, 
and  the  &cts  and  arguments  might  have  been  brought  before 
us  at  the  same  time  as  this  motion,  but  he  has  declined  to 
do  so.  The  next  ground  upon  which  the  defendant  relies, 
is^  that  the  act  abolishing  imprisonment  for  debt  on  mesne 
process,  does  not  authorize  us  to  make  an  order  callmg  on 
a  party  to  pay  money  awarded  by  an  arbitrator.  That 
statute  was  made  principally  for  the  benefit  of  persons  sub- 
ject to  arrest,  and  in  lieu  of  imprisonment  of  their  persons, 
it  substituted  the  more  efficacious  and  ready  mode  of  pro- 
ceeding against  the  property  of  debtors.     With  that  view, 

(a)  11  AdoL  &  E.  175.  (e)  15  East,  97. 

(&)  5  B.  &  C.  390.  (d)  6  Taunt  354. 
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1841.       it  has  made  all  ordere  of  Court  and  direcdons  to  parties  to 
^^    "^     ^     pay  money,  equivalent  to  judgmentsiy  and  like  them,  en- 


V.  fimaUe  fay  execution.     But  tben  it  is  said,  that  we  cannot 

make  this  order,  and  that  our  power  only  extends  to  issuing 
an  attachment  against  the  part^.  It  appeare  to  me,  that  an 
ovder  finr  an  attachment  against  a  par^  fi)r  not  paying 
mcmey  piesupposes  a  pow^  in  the  Court  to  direct  it  to  be 
paid,  tx  although  it  has  hitherto  been  the  ptacdee  to  apply 
br  the  attachment  in  the  JBrBt  instance,  it  is  quite  dear, 
that  the  Court  could  have  no  powor  to  grant  the  attach- 
ment, unless  they  have  also  the  pow^  to  make  an  order  for 
the  payment  of  the  money.  The  ordar  which  we  are  now 
called  upon  to  make,  is  vrithin  our  jurisdicticMi,  and  in  con- 
formi^  with  the  qMiit  and  policy  of  the  act  for  the  abolition 
of  imprisonment  fixr  debt  The  suggestion  of  Lcnrd  Denman 
in  Jones  v.  Williams  seems  very  correct  The  rule  will  be 
absolute,  but  the  defendant  is  at  liberty  to  i^ply  to  set  adde 
the  award,  and  if  he  succeed,  the  present  execution  will  be 
nugatory.  With  respect  to  the  necessity  of  an  affidavit,  as 
to  the  due  enla^ment  of  the  time  tor  making  the  award, 
it  is  true  such  affidavit  is  required  on  an  application  for  an 
attachment,  but  that  is  on  the  ground  that  an  attachment  is 
against  the  person. 

Aldebson,  B. — With  respect  to  the  last  objection  it  is 
sufficient  to  say,  that  the  submissicm  to  arbitration,  with  the 
enlargement  endovsed,  has  been  made  a  rule  of  Court 
Then,  with  respect  to  the  general  question,  the  rule  must 
be  absolute,  that  the  ptf^  pay  the  money  mentioned  in 
the  award.     The  rule  laid  down  by  Lord  Denrnath  in  Jones 
V.  WUUamSf  is  a  sound  one ;   the  practice  in  this  respect 
depends  on  the  general  jurisdiction  of  the  Court,  and  the 
form  in  which  the  Court  shall  order  obedience  must  depend 
upon  its  discretion.     Formeriy,  the  practice  was  to  order 
the  party  to  perform  the  award ;  in  that  case,  the  sum  of 
money  to  be  paid  was  not  mentioned  in  the  nde,  and  con- 
sequently, according  to  the  decision  of  the  Court  of  Queen's 


GuBMBT  and  Rolfb,  B's.,  concurred 
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Bench,  in  which  I  entirely  concur,  was  not  a  rule  or  order 
upon  which  execution  could  issue  within  the  meaning  of 
the  act ;  but  the  substance  is  the  same,  for  if  the  Court 
could  order  a  party  to  perform  an  award,  which  directed 
him  to  pay  a  certain  sum,  it  could,  in  a  more  direct  way^ 
order  him  to  pay  that  suul  It  would  be  a  strange  proposi- 
tion to  say,  that  the  Court  could  punish,  by  attachment,  a 
person  fiir  disobeying  an  award  to  pay  money,  the  amount 
of  which  is  unknown,  but  that  the  moment  the  amount 
becomes  known  their  power  is  at  an  end.  If,  then,  they 
have  power  to  order  the  party  to  pay  the  money  in  ques- 
tion, all  the  rest  is  in  consequence  of  the  statute,  which 
says,  that  on  the  order  an  execution  may  follow.  We  do 
not  order  an  execudcxi,  for  no  additional  powers,  in  this 
respect,  are  conferred  on  us  by  the  statute.  We  think 
that,  in  exercising  that  power  now,  we  are  exercising  a 
sound  discretion.  The  party,  against  whom  the  order  is 
made,  will  not  be  prejudiced,  for  he  has  the  same  right  as 
before  to  move  the  Court  to  set  aside  the  award,  and  if  he 
succeed  in  that  application,  the  present  order  will,  of 
course,  be  nugatory;  and  if  any  execution  had  issued, 
that  would  also  be  set  aside,  and  the  money  returned  to  the 
rightful  owner.  It  is  alleged  here,  that  the  property  has 
been  assigned  to  another  person;  if  tha>t  assignment  be  a 
true  and  lawM  assignment,  the  assignee  can  make  her 
claim  under  an  interpleader  rule,  and  then  the  plaintiff  will 
have  to  refund  the  money,  and  pay  the  coats ;  but  if  it  be 
nothing  more  than  a  fraudulent  assignment,  it  will,  of  course, 
be  void,  and  the  sum  awarded  by  the  arbitrators  be  levied 
on  the  property  of  the  party. 


Rule  absolute. 
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1841. 

Foster  v.  Pointer. 
In  an  action  of   J.  HIS  was  an  action  for  libel,  in  which  a  verdict  was  found 

libel,  a  jiidff6 

baa  power  to  for  the  plaintiff,  with  one  fiuthing  damages.  Gumey^  B., 
3  &  Ituh.  ^^^  tdeA.  the  cause,  certified,  under  the  3  &  4  Vict  c.  24, 
c24,tbattbe    ^i^t  xhe  flrievance,  in  respect  of  which  the  action  was 

gnerance  waa  .  .  . 

wilful  and  ma-    brought,  was  wilful  and  malicious.     The   Master  having 

thereupon  taxed  the  plaintiff  his  full  costs, 

Ludhwy  Seijt,  obtained  a  rule,  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  or  why  the  certificate 
of  G-umeyy  B.,  should  not  be  set  aside,  on  the  groimd  that 
the  3  &  4  Vict  c  24,  did  not  apply  to  cases  in  which  it 
appeared,  by  the  record,  that  the  action  was  malicious. 

Erie  and  Gray  shewed  cause.  It  is  contended,  on  the 
other  side,  that  as  malice  is  a  necessary  ingredient  in  all 
actions  of  Ubel,  this  is  not  a  case  in  which  a  judge  had 
power  to  certify.  But  suppose,  that  in  an  action  of  trespass 
it  should  appear  upon  the  record,  that  the  action  was  brought 
to  try  a  light,  could  it  be  said  that  the  act  would  not  apply? 
It  is  true,  that  in  one  sense  every  publication  of  a  libel  is 
malicious,  but  the  malice  contemplated  by  the  statute  is 
personal  ill-wilL  One  of  the  objects  of  the  act  was  to  pre- 
vent oppressive  actions  from  being  brought  against  innocent 
individuals,  as  in  the  case  of  newsvenders,  who  were  made 
answerable,  in  actions  of  libel,  for  the  contents  of  the  news- 
papers sold  by  them. 

Ludlow,  Seijt,  in  support  of  the  rule.  The  statute 
necessarily  requires  a  certificate  of  something  beyond  what 
i^pears  on  the  record.  It  follows,  then,  that  the  action  of 
libel  cannot  be  within  the  statute,  for  there  must  be  malice 
in  order  to  maintain  that  action,  Brtmage  v.  Prosser  (a), 

(a)  4  B.  &  C.  247. 
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Anongnumi  (a),  Mercer  v.  Sparke  (6).     Under  the  22  &  23        1 84 1 . 
Car.  2,  c  9,  it  has  been  held,  that  on  not  guiltf  pleaded  in     ^^yo^m 
trespasB  quare  clausum  fregit,  the  plaintiff  was  entitled  to      ^• 
foil  costSy  without  a  certificate,  because  it  appeared  by  the 
record,  that  the  freehold  could  not  come  in  question,  Hughes 
▼.  Hughes  (c).  Smith  ▼.  Edwards  {d),  Jones  v.  I%omas{e}, 
In  a  case  like  the  present,  a  certificate  is  superfluous  and 
inoperative,  and  amounts  to  nothing  more  than  a  statement 
that  the  jdaintiff  had  a  right  to  bring  the  action. 

Cur,  adv*  vuU. 

Aldsrson,  B. — ^The  question  in  this  case  was,  whether 
my  Brother  Gumey  had  power  to  certify  in  an  action  of 
libel,  that  the  grievance  complained  of  was  wilful  and 
malicious.  We  deferred  giving  our  judgment,  in  order  to 
have  an  opportunity  of  conddering  the  provisions  of  the 
particular  act  of  Parliament  on  this  subject  On  considera- 
tion we  think  that  the  learned  judge  had  full  jurisdiction  to 
grant  that  certificate,  and  consequently  this  rule  must  be 
diflchaiged.  There  is  no  contradiction  between  the  words 
of  the  certificate  and  those  of  the  declaration,  both  may 
very  well  stand  together,  and  we  must  follow  the  rule  so 
often  laid  down,  that  where  the  literal  construction  of  an 
act  of  Parliament  induces  no  absurdity,  that  construction 
oug^t  to  be  adopted.  Here,  the  act  says,  that  **  where  the 
plaintiff  shall  recover,  by  the  verdict  of  a  juiy,  less  damages 
than  40«.,  he  shall  not  be  entitled  to  recover  costs^  unless 
the  judge  shall  certify  that  the  action  was  brought  to  try  a 
rij^t,  or  that  the  trespass  or  grievance,  for  which  the  action 
was  brought,  was  wilfiil  and  malicious."  Now,  why  should 
we  hold  that,  because  the  declaration  contains  an  averment 
that  the  injury  was  malicious,  the  judge  has  no  power  to 
give  a  certificate,  confirmatory  of  that  fiu;t  ?    The  argument 

(a)  Style,  393.  (d)  AnU,  vol.  4,  p.  621. 

{¥)  Owen*  51.  (e)  11  Adol.  &  £.  193. 

(c)  3  C,  M.  &  R.  663. 
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would  be  more  reasonable  if  the  certificate  bad  been  con- 
tradictory  of  the  declaration  than  in  its  present  shape.  But, 
in  trnth,  there  might  be  no  discrepancy  between  them  even 
then,  for  the  word  '^  maUcious,"  when  used  in  a  dechiration 
for  Ubely  does  not  necessarily  imply  personal  malice  in  the 
defendant  If  a  party  publish  calumnious  matter,  afifecting 
the  character  of  another,  it  is  sufficient  malice,  in  law,  to 
justify  an  averment  of  malice  in  the  declaration;  but  in 
order,  as  it  seems  to  me,  to  justify  a  judge  in  certifying, 
under  the  statute,  that  anything  was  done  maliciously,  he 
must  be  satisfied  that  the  conduct  of  the  defendant  arose 
from  some  personal  malice  to  the  opposite  party,  that  it 
was,  in  truth,  a  wilfiil  and  maUcious  grievance.  The 
certificate  of  malice  does  not,  therefore,  necessarily  mean 
malice  in  the  same  sense  as  used  in  the  declaration,  and 
this  rulemust  be,  therefore,  discharged;  and  as  the  moving 
of  it  was  altogether  an  experiment,  it  must  be  discharged, 
with  costs. 

Rule  discharged,  with  costs. 


Johnstons  n.  ELnowlbs. 

K  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  at  liber^  to  plead  several 
matters.  The  first  count  of  the  declaration  vras  for  enter- 
ing a  steam-vessel  of  the  plaintiff,  making  a  noise  and 
distuAance  therem,  and  preventing  the  master  from 
navigating  the  same.  The  second  count  was  for  seizing 
and  detaining  the  vessel.  The  defendant  was  desirous 
of  pleading,  first,  not  guiltv ;  secondly,  leave  and  license ; 
tion  be  nodoed  thirdly,  to  part  of  the  trespasses  charged  in  the  first  count. 
To  trespftM  that  die  defendant  entered  the  steam-vessel  to  prevent  two 
^Z^;!^^    persons  who   were   then  fighting,   from    committing  any 

the  Court 

aDowed  the  defendant  to  plead;  1st,  not  gnilty;  2ndlj,  leare  and  license  ;  drdlj,  that 
defendant  entered  the  vessel  to  prevent  a  breach  of  the  peace  ;  4th]y,  that  the  Tessel  was  in 
danger  of  beinff  wredLed,  and  the  defendant  wont  on  boara  to  save  it ;  5thlT,  that  a  third  party 
had  a  Hen  on  the  ressel,  and  that  defendant,  as  his  servant,  went  on  board  to  take  poswssion  ot  her. 


The  ISthmle 
of  T.  T.,  1 
Wm.  4,  does 
not  prevent  a 
defendant 
from  applying 
to  the  Conrt 
when  leave  to 
plead  several 
matters  b  re- 
fused by  a 
judge,  nor 
need  theme- 
plica- 
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fimher  breach  of  the  peace;  fourthfy,  to  the  first  ooont,        1841. 

that  the  veasel  was  in  danirer  of  beimr  wrecked,  and  that    ^     v^"*^ 

defendant,  with  othero,  went  <m  board  to  save,  and  did  save,     _    » 

the  said  vessel;  fifthly,  to  the  same  count,  that  a  third 

par^  had  a  lien  on  the  vessel,  and  that  the  defendant,  as 

his  servant,  and  by  his  command,  went  to  take  possession 

of  it ;  sixthly  and  seventhly,  to  the  second  count,  pleas 

ahnilar  to  the  fi>arth  and  fifth.     Oumefff  B.,  had  allowed 

the  fiiBt  and  second  pleas,  but  re<}uired  the  defendant  to 

elect  between  the  third,  fourth,  and  fifth. 

The  present  rule  having  been  obtained  upon  an  affidavit 
that  bona  fide  defences  were  intended  to  be  set  up  under 
die  several  pleas,  and  that  they  were  not  pleaded  for  the 
purpose  of  delay  or  embarrassment. 

Greenwood  shewed  cause,  and  objected  that  the  Coiut 
could  not  entertain  the  application.  The  13th  rule  of 
T.  T.,  1  Wm.  4,  requires  that  rules  to  plead  several  matters 
shall  be  drawn  up  upon  a  judge's  ordi^r,  to  be  made  upon 
smnmons.  The  eflbct  of  that  rule  is  to  transfer  the  jiuis- 
cBction  of  the  Court  to  a  judge  at  Chambers.  lAldersorif 
R — Surely  a  party  may  appeal  fix>m  the  decision  of  a 
judge.]  In  that  case,  it  should  have  appeared,  by  the 
documents  upon  tduch  the  rule  nisi  was  drawn  up,  that 
a  previous  application  had  been  made  to  a  judge,  and  veas 
refiised.    Shugars  v.  Concannon  (a). 

Aldebson,  6. — ^I  think  the  defendant  is  entided  to  make 
this  application.  The  judge  refiises  an  order,  upon  which 
the  defendant  comes  to  the  Court;  and  it  is  a  good  answer 
to  the  objection  which  mig^t  otherwise  be  made,  that  he 
ought  to  go  before  a  judge,  to  say  that  he  did  go,  but  could 
not  obtain  what  he  wanted. 

Chreenwood  then  submitted,  that  at  all  events  the  Court 

(a)  Ante,  vol.  7>  p.  391 . 
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1841.        would  not  allow  all  the  pleas,  as  it  was  evident  that  some 

JoHNBTOKB    ^^  ^^™  ^^^  sham.     He  cited  I^e  London  and  Brighton 
•'  Railway   Company    v.    Wilson  {a\    GuUy    v.    Bishop   of 

&KOWLBS*  y  •  \ 

Exeter  (ft). 

Alderson,  B. — ^We  cannot  discuss  the  truth  of  the  pleas 
upon  affidavits.  If  they  are  sham,  the  defendant  will  have 
to  pay  the  costs  of  them,  but  it  is  possible  that  the  facts 
stated  in  each  of  them  may  have  reference  to  difierent 
occasions. 

Rule  absolute. 

(a)  8  Scott,  347 ;  Ante,  vol.  8,  p.  40. 
(6)  5  Bing.  42. 


Barker  v.  Hollier. 

The  Court  hat  J.  HIS  was  an  action  on  the  case  for  selling  a  medicine, 
to  renew  the  called  *^  Atkinson's  Infants'  Preservative,"  wrapped  up  in 
^j^l^^^  printed  covers,  in  imitation  of  the  plaintiff's.  At  the  trial, 
P**;j"flr  »        before  Oumey^  B.,  the  jury  found  a  verdict  for  the  plaintiff. 


under  the  3  &  with  \s.  damages.  The  learned  judge  certified,  under  the 
3  &  4  Vict  c  24,  s.  2,  that  the  grievance,  for  which  the 
action  was  brought,  was  wilful  and  malicious.  The  Master 
having  taxed  the  plaintiff  his  full  costs, 

Erie  moved  for  a  rule,  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  and  contended  that  this  was 
not  a  case  in  which  a  certificate  ought  to  be  granted,  and 
that,  at  all  events,  the  Court  had  power  to  review  the  dis- 
cretion exercised  by  the  judge  at  the  triaL 

Lord  Abingbr,  C.  B* — This  is  clearly  a  case  within  the 
act,  and,  as  the  learned  judge  has  exercised  his  discretion, 
and  granted  a  certificate,  1  do  not  think  that  we  have  any 
authority  to  review  it 
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Aldebson,  B. — I  am  of  the  same  opinion.     The  judge        1841. 
has  an  absolute  discretion  in  the  case,  with  which  the  Court    ^^IT^'^      ' 

Barker 

cannot  interfere.  o. 

HoLLIER. 

RouFE,*B.,  concurred. 

Rule  refused  (a). 

(a)  See  Morison  v.  Salmom^  ante,  Tol.  9»  p.  387,  O.  S. 


Alstrop  17.  Sexton. 

J.  HOMAS  had  obtained  a  rule,  calling  on  the  plaintiff  to  where  a  de- 
shew  cause  why  he  should  not  carry  in  the  judgment  roll  '•^•"^  "1^**' 
in   this  case,  or  why,  in  default   thereof,  the   defendant  out  a  writ  of 
should  not  be  discharged  out  of  custody.     It  appeared  that  Tobisi  five 
the  plaintiff  had  obtained  a  verdict  in  the  action,  and  had  j^Xment 
signed  judgment,  and  taken  the  defendant   in  execution  ^^5jLi 
thereon.     Five  months  after  judgment  was  signed,  the  de-  his  ducharge 
fendant  sued  out  a  writ  of  error  coram  vobis,  and  assigned  unleu  the    ^' 
for  error  that  he  was  an  infant,  and  had  appeared  and  de-  ^^SenST"*** 
fended  the  action  by  attorney. 

Ogle  shewed  cause,  and  contended,  that  the  defendant 
was  not  entitled  to  be  discharged  out  of  custody,  unless  he 
entered  into  the  recognizance  mentioned  in  the  6  Geo.  4, 
c.  96,  s.  1.  At  all  events,  the  Court  would  not  assist  the 
defendant  after  a  delay  of  five  months. 

Parke,  B. — Levi  v.  Price  (a),  is  a  distinct  authority  that 
the  6  Geo.  4,  c.  96,  does  not  apply  to  error  in  fact  If  you 
choose  to  hold  the  defendant  in  custody,  you  must  bring 
in  the  roll.  The  rule  will  be  absolute  to  discharge  the 
defendant  out  of  custody,  unless  the  plaintiff  carries  in  the 
roll  within  a  week. 

Rule  accordingly  (6). 

(a)  Anie,  vol.  5,  p.  77A;  2  M.  (6)  Knight    v.   Thynne,    ante, 

&  W.  633.  vol.  9,  p.  984,  O.  S. 

VOL.    L — If.  8.  D  D.    P.    C. 
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EccLKS  V.  Cole. 

The  Court  CfGLE  had  obtaiDed  a  rule,  calling  on  the  defendant  to 
writ  of  sum-  shew  cause  why  the  writ  of  summons  and  the  copy  thereof 
mons  by  alter-  ghould  not  be  amended,  by  alterim;  the  cause  of  action 

mg  the  cause  '      -^  o 

of  action  from  from  "debt"  to  "promises."    It  appeared,  from  the  aflS- 

**  promises,**  in  davits  in  support  of  the  application,  that  the  action  was 

the^StiSute  of  l^rought  by  the  plaintiff  as  indorsee,  against  the  defendant 

Limitations.al-  ^s  acceptor,  of  two  bills  of  cxchanire ;  that  the  bills  were 

though  more  ^      \  ^-t    ' 

than  four  more  than  six  years  overdue,  and  that  the  deponent  was 

elapsed  from      informed  and  believed  that  unless  the  writ  was  altered, 
writf  !lVno^*  the  Statute  of  Limitations  would  be  a  bar  to  the  action. 

service  had 
been  effected. 

Ball  shewed  cause,  upon  an  affidavit,  which  stated  that 
six  months  had  elapsed  since  the  issuing  of  the  writ,  and 
that  no  service  had  been  effected,  or  appearance  entered. 
He  contended  that  the  application  was  too  late ;  at  all 
events,  the  Court  had  no  power  to  amend  the  copy  of  the 
writ     Bjifield  V.  Street  (a). 

Parke,  B. — The  rule  must  be  absolute.  The  only  case 
in  which  a  writ  can  be  amended  by  altering  the  form  of 
action  is,  where  the  debt  would  be  otherwise  barred  by 
the  Statute  of  Limitations.  It  is  true  that  we  cannot 
amend  the  copy  of  the  writ,  but  we  may  amend  the  vrrit 
itself.  The  defendant  does  not  deny  that  the  Statute  of 
Limitations  will  not  be  saved,  and  if  that  were  so,  he  can 
receive  no  damage  by  our  making  the  rule  absolute. 

Rule  absolute  (i). 

(a)  10  Bing.  27.  Another,  ante,  vol.  9,  p.  529,  O.  S. 

(6)  See  Palmer  v.  Beale   and 
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Slatter  V.  Painteb. 
On  the  27th  March,  the  defendant  in  this  case  had  oh-  The  moal 

•  1      1  1  order  bindhur 

tained  a  judge's  order  for  further  time  to  plead,  on  the  terms  the  defendaiit 
of  '^  pleading  issuably,  rejoining  gratis,  and  taking  short  of  trial,  ^ne^ 
notice  of  trial  (if  necessary)  for  the  first,  or  any,  sittings  in,  *^*"?2iL^ 
or  after,  next  Easter  Term."    The  plaintiff  did  not  give  any  tmci,  does  not 
notice  of  trial  for  the  sittiiigB  in,  or  after,  Easter  Term ;  but  TlJSS^ 
gave  short  notice  for  the  sittings  after  Trinity  Term.     The  "**"«"• 
defendant  treated  the  notice  as  a  nullity ;  and  the  cause  was 
taken  as  undefended,  and  a  verdict  found  for  the  plaintiff. 

Jervis  had  obtained  a  rule  nisi  to  set  aside  the  verdict, 
against  which 

Humphrey  shewed  cause,  and  contended  that  the  terms 
of  the  order  had  did  not  restrict  the  plaintiff  to  giving  short 
notice  of  trial  for  the  sittings  in,  or  after,  Easter  Term,  but 
that  he  might  waive  his  right  in  that  respect,  and  give  short 
notice  of  trial  for  any  subsequent  term.  The  words  **  if 
necessaiy  shew  that  it  was  optional  with  the  plaintiff. 

Parks,  B. — ^There  is  no  difficulty  in  construing  this 
order,  and  I  concur  in  the  view  which  has  been  taken  by 
the  defendant  If  the  plaintiff  wished  to  try  the  cause  by 
short  notice,  at  any  subsequent  sittings,  the  words  ^  or  for 
any  fiiture  sittings"  should  have  been  inserted. 

Rule  absolute  (a). 

(a)  The  same  rule  applies  to  trials  before  the  sheriff,  Digtum  v. 
Mo^n,  ante,  voL  6,  p.  647,  O.  S. 


D  2 
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Tho8&9 
Wm.  3,c  11, 
8.  8,  does 
not  anthoriie 
any  other 
double  plead- 
ing than  the 
multiplication 
of  such 
breaches  at 
were  properly 
..«gDed.t 
common  law ; 
therefore, 
where  to  debt 
on  bond,  the 
defendant 
pleaded  per- 
formance as  to 
part  of  the  con- 
dition and  ex. 
cuse  for  non- 
performance as 
to  the  residue : 
Held^  that  the 
plaintifi'  could 
not  reply  tra- 
-versing  the 
plea,  and  also 
assigning 
breaches  to  the 
whole,  but  that 
the  assignment 
of  breaches 
should  have 
been  confined 
to  that  part  of 
the  condition 
to  which  per- 
formance was 
pleaded,  and  as 
to  the  part  of 
which  per- 
formance was 
excused, 
breaches 
should  have 
been  ntg- 
{ftgted. 


Webb  v.  James  and  Others. 

Debt  on  a  joint  bond  for   250/.     Pleas :     First,  the 
defendants,  by,  &c.,  their  attorney,  crave  oyer  of  the  said 
writing  obligatory  in  the  declaration  mentioned,  and  it  is 
read  to  them  in  these  words : — "  Know  all  men  by  these 
presents,  that  we,  Henry   James,   of  the  county   of  the 
borough   of  Carmarthen,   victualler,  William   Moi^n,  of 
the  same  place,  currier,  and  John  Lewis,  of  the  same  place, 
timber-merchant,  are  jointly  and  severally  held  and  firmly 
bound  to  Thomas  Taylor  Webb,  of,  &c.,  treasurer,  appointed 
by  the  commissioners  acting  under  and  by  virtue  of  an  act 
made  and  passed  in  the  thirty-second  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  intituled,  &c.,  in  the 
penal  sum  of  250/.,  of,  &c.,  to  be  paid  to  the  said  Thomas 
Taylor  Webb,  as  such  treasurer  as  aforesaid,  and  his  suc- 
cessors for  the  time  being,  for  which  payment  to  be  well 
and  faithfully  made,  we  bind  ourselves  jointly,  and  each  of 
us  bindeth  himself  severally,  and  our  and  each  of  our  heirs, 
executors  and   administrators,   firmly,   by  these   presents, 
sealed  with  our  respective  seals,  dated  this   15th   day  of 
March,  a.d.  1838."     And  the  defendants  also  crave  oyer 
of  the  condition  of  the  said  writing  obligatory,  and  it  is 
read  to  them  in  these  words : — "  Whereas,  in  and  by  the 
above-mentioned  act,  it  was  amongst  other  things  enacted, 
that  the  commissioners  therein  mentioned,  or  any  five  or 
more  of  them,  should  and  might  firom  time  to  time  nomi- 
nate,  constitute,  and  appoint   one   or  more   treasurer  or 
treasurers,  clerk  or  clerks,  surveyor  or  surveyors,  and  such 
collectors  of  the   rates   hereinafter   mentioned,   and   such 
other  officers  as  they  should  find  necessary  for  the  execution 
of  the  said  act,  and  might  fix)m  time  to  time  remove  and 
displace  all  or  any  of  them,  and  nominate  and  appoint  such 
other  person  or  persons,  in  the  room  of  him  or  them  who 
should  be  so  removed,  and  that  the  said  commissioners 
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should  and  might,  and  they  were  thereby  authorized  and 
required  to  take  such  security  from  time  to  time,  for  the 
due  execution  of  the  said  offices  respectively,  as  the  said 
commissioners  should  think  proper.  And  whereas,  the  said 
Henry  James  hath  been  duly  elected  and  appointed  col- 
lector of  the  rates  due  and  payable  under  and  by  virtue  of 
the  said  act,  and  hath  been  called  upon  to  give  security 
for  the  due  performance  of  the  said  office  of  collector  of 
the  rates ;  now  the  condition  of  the  above  written  obligar 
tion  is  such,  that  if  the  above  bounden  Henry  James  shall 
from  time  to  time,  and  at  all  times  during  the  continuance 
of  the  said  appointment,  or  of  any  future  appointment  or 
appointments  of  him  as  collector  as  aforesaid,  well  and 
fiiithfully  collect  and  get  in  all  such  rates  as  he  may  be 
directed  to  demand  and  obtain  by  virtue  of  his  siud  office, 
and  do  and  shall  deliver  to  the  said  treasurer  all  books  and 
papers,  and  a  true  and  perfect  account  in  writing  of  all 
matters  and  things  committed  to  his  charge,  by  virtue  of 
the  hereinbefore  recited  act,  and  also  of  all  monies  which 
shall  have  been  by  him  received,  by  virtue  and  for  the 
purposes  of  the  said  act,  and  shall  and  do  pay  all  such 
monies  as  shall  have  been  received  by  him,  to  the  said 
Tliomas  Taylor  Webb,  or  his  successors,  as  treasurer  for 
the  time  being,  acting  by  virtue  of  the  said  act,  relative  to 
the  collectorship  of  the  said  rates,  then  this  obligation  to  be 
void,  or  otherwise  to  be  and  remain  in  frill  force  and  effect ;" 
which  being  read  and  heard,  the  defendants  say  that  the 
said  supposed  writing  obligatory  in  the  declaration  men- 
tioned, is  not  their  deed ;  concluding  to  the  country. 

Second,  that  there  was  not  any  other  or  future  appoint- 
ment of  him  the  said  Henry  James,  as  collector,  as  afore- 
said, except  the  said  appointment  in  the  said  condition 
mentioned;  and  that  during 'that  appointment,  he  per- 
formed the  condition  of  the  bond.     Verification.  . 

Third,  the  defendants  say,  that  there  was  not  any  other 
or  future  appointment  of  him,  the  said  Henry  James,  as 


1841. 
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collector  as  aforesaid,  except  the  said  appointment  in  the 
s^d  condition  mentioned ;  and  that  during  the  continuance 
of  the  said  appointment,  no  rate  was  made,  or  in  any  way 
existed,  which  he,  the  said  Henry  James,  could  legally,  or 
according  to  law,  collect  or  get  in,  or  could  legally,  or 
according  to  law,  demand  or  obtmn  by  virtue  of  his  said 
office ;  and  that  he  did  not,  at  any  time  during  the  con- 
tinuance of  his  said  appointment,  legally  receive  any  money, 
by  virtue  or  fin*  the  purposes  of  the  said  act,  or  relative  to 
the  coUectorship  of  the  said  rates ;  and  that  he  did  from 
time  to  time  during  the  continuance  of  the  said  appoint- 
ment, deliver  to  the  said  treasurer  all  books  and  papers, 
and  a  true  and  perfect  account  in  writing,  of  all  matters 
and  things  committed  to  his  chaige,  by  virtue  of  the  act 
recited  in  the  said  condition.     Verification. 

Replication ;  as  to  the  first  plea,  joinder  in  issue ;  and  as 
to  the  second  plea,  that  the  said  Henry  James  did  not, 
during  the  continuance  of  the  said  appointment,  deliver  to 
the  said  treasurer  a  true  and  perfect  account  in  writing  of 
all  the  monies  which  were  by  him  received,  by  virtue  and 
fi>r  the  purposes  of  the  said  act,  in  the  said  writing  obliga- 
tory mentioned,  and  in  the  said  condition  referred  to ;  but 
on  the  contrary  thereof^  the  plaintiff  says  that  the  said 
Henry  James  continued  to  be  and  to  act  as  such  collector 
as  aforesaid,  under  and  by  virtue  of  his  said  appointment 
in  the  said  condition  mentioned,  and  at  the  time  of 
making  the  said  writing  obligatory  for  a  long  time,  to  wit, 
from  the  18th  of  March,  1838  to  the  7th  of  March,  1839; 
and  divers  sums  of  money,  amounting,  to  wit,  to  lOOO/L, 
were,  during  the  continuance  of  the  said  appointment,  to 
wit,  on,  &c.,  received  by  the  said  Henry  James,  as  such 
collector  as  aforesaid,  yet  the  said  Henry  James  did  not 
deliver  to  the  plaintiff,  as  such  treasurer  as  aforesaid,  any 
account  of  the  said  monies  so  by  him  received.  It  then  as- 
signed three  other  breaches,  in  substance  as  follows:  A  sub- 
sequent appointment  afler  the  expiration  of  the  first,  under 
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which  James  acted  fix>m  the  7th  of  March,  1839,  to  the  Ist 
of  JaDuaiy,  1840,  and  received  lOOOiL,  of  which  he  delivered 
no  account ;  that  James  did  not  pay  over  all  monies  re- 
ceived by  him  during  the  appointment  in  the  condition 
mentioned,  but  received  money  which  he  did  not  pay 
over ;  that  there  was  a  subsequent  appointment  of  James, 
during  which  he  received  money  and  did  not  pay  it  over ; 
concluding  with  a  verification.  As  to  the  third  plea,  that 
there  was  another  and  subsequent  appointment  of  the  said 
Henry  James  as  collector  as  aforesaid,  besides  and  subsequent 
to  the  said  appointment  in  the  said  condition  mentioned,  that 
is  to  say,  a  certain  appointment  of  the  said  Henry  James 
as  such  collector  as  aforesaid,  made,  to  wit,  on  the  7th  day 
of  March,  1839,  by  more  than  five,  to  wit,  by  seven  of  the 
said  commissionerB  as  in  the  said  act  mentioned ;  concluding 
to  the  country. 

Special  demurrer,  on  the  ground  that  the  replication 
to  the  second  plea,  incorporates  with  the  assignment  of 
breaches  a  denial  or  traverse  of  a  material  averment  in  the 
plea ;  and  that  the  replication  to  the  third  plea  should  have 
concluded  with  a  verification,  and  not  to  the  countrv. 


1841. 


E.  V.  fVittiatns,  in  support  of  the  demurrer.  These  re- 
plications are  bad,  on  the  ground  of  duplicity.  [^Parkey  B. 
— How  then  is  the  plaintiff  to  get  his  damages  under  the 
statute,  there  must  be  some  mode  of  assigning  the  breaches.] 
Before  the  8  &  9  Wm.  3,  c  11,  s.  8  (a),  if  a  defendant 


(a)  Whereby  it  was  enacted, 
"  That  in  all  actions,  which  on, 
Sec,  than  be  commenced  or  pro- 
•ecated  in  any  of  his  Maje8t3r'8 
Courts  of  Record,  upon  any  bond 
or  bonds,  or  on  any  penal  sum, 
for  non-performance  of  any  co- 
venants or  agreements  in  any 
indenture,  deed,  or  writing  con- 
tained, the  plaintiff  or  plaintiffs 
may  assign  as  many  breaches  as 


he  or  they  shall  think  fit,  and  the 
jury,  upon  trial  of  such  action  or 
actions,  shall  and  may  assess, 
not  only  such  damages  and  costs 
of  suit  as  have  heretofore  lieen 
usually  done  in  such  cases,  but 
also  damages  for  such  of  the  said 
breaches  so  to  be  assigned,  as 
the  plaintifi*,  upon  the  trial  of  the 
issues  shall  prove  to  have  been 
broken,and  that  the  like  judgment 
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pleaded  to  an  action  on  a  bond  with  a  condition,  and  the 
answer  to  the  plea  was  of  such  a  nature  that  the  plaintiff 


shall  be  entered  on  such  verdict 
as  heretofore  hath  been  usually 
done  in  such  like  actions ;  and  if 
judgment  shall  be  given  for  the 
plaintiff  on  a  demurrer,  or  by 
confession,  or  nihil  dicit,the  plain- 
tiff upon  the  roll,  may  suggest 
as  many  breaches  of  the  cove- 
nants and  agreements  as  he  shall 
think  fit,  upon  which  shall  issue 
a  writ  to  the  sheriff  of  that  county 
where  the  action  shall  be  brought, 
to  summon  a  jury  to  appear  before 
the  justices  or  justice  of  assize, 
or  nisi  prius,  of  that  county,  to 
inquire  of  the  truth  of  every  one 
of  those  breaches,  and  to  assess 
the   damages   that   the    plaintiff 
shall  have  sustained  thereby ;  in 
which  writ  it  shall  be  commanded 
to  the  said  justices  or  justice  of 
assize,  or  nisi  prius,  that  he  or 
they  shall  make  a  return  thereof 
to  the  Court,  from  whence  the 
same  shall  issue,  at  the  time  in 
such   writ    mentioned ;    and   in 
case  the  defendant  or  defendants, 
after  such  judgment  entered,  and 
before  any  execution   executed, 
shall  pay  unto  the  Court  where 
the  action  shall  be  brought,  to 
the  use  of  the  plaintiff  or  plain- 
tiffs, or  his  or  their  executors  or 
administrators,  such  damages  so 
to  be  assessed,  by  reason  of  all 
or  any  of  the  breaches  of  such 
covenants,  together  with  the  costs 
of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered 
upon  record ;  or  if  by  reason  of 
any  execution  executed,  the  plain- 
tiff or  plaintiffs,  or  his  or  their 
executors  or  administrators,  shall 


be  fiilly  paid  or  satisfied  all  such 
damages  so  to  be    assessed,  to- 
gether with  his  or  their  costs  of 
suit,  and  all  reasonable  charges 
and  expenses  for  executing  the 
said  execution,  the  body,  lands,  or 
goods  of  the  defendant  shall  be 
thereupon   forthwith  discharged 
from  the  said  execution,  which 
shall  likewise  be  entered  upon 
record ;  but,  notwithstanding  in 
each  case,  such  judgment  shall 
remain,  continue,  and  be,  as  a 
further  security  to  answer  to  the 
plaintiff  or  plaintiffs,  and  his  or 
their  executors  or  administrators, 
such  damages  as  shall  or  may  be 
sustained  for  further  breach  of 
any  covenant  or  covenants  in  the 
same  indenture,  deed,  or  writing 
contained,  upon  which  the  plain- 
tiff or  plaintiffs  may  have  a  scire 
facias  upon  the  said  judgment 
against  the  defendant,  or  against 
his  heir,  terre-tenants,  or  his  ex- 
ecutors or  administrators,  sug- 
gesting other  breaches  of  the  said 
covenants  or  agreements,  and  to 
summon  him  or  them  respectively 
to  shew    cause    why    execution 
shall  not  be  had  or  awarded  upon 
the  said  judgment,  upon  which 
there  shall  be  the  like  proceed- 
ings as  was  in  the  action  of  debt 
upon  the  said  bond  or  oliligation, 
for  assessing  of  damages  upon 
trial  of  issues  joined  upon  such 
breaches,  or  inquiry  thereof,  upon 
a  writ  to  be  awarded  in  manner 
as  aforesaid :  and  that  upon  pay- 
ment or  satisfaction  in  manner  as 
aforesaid,  of  such  future  damages, 
costs,  and  charges,  as  aforesaid. 
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could  reply  by  traversing  some  allegation  in  the  plea  with- 
out assigning  a  breach  of  the  condition^  he  did  so ;  and  if 
the  traverse  was  found  for  him,  he  had  judgment  for  the  ». 

penalty  of  the  bond.  Such  was  the  usual  course  upon  a  and  Othen. 
plea  of  non  est  factum,  or  a  release,  or  that  the  performance 
had  become  impossible  by  the  act  of  God.  But  there  were 
certain  other  pleas  which  the  plaintiff  could  not  traverse 
without  assigning  a  breach  of  the  condition,  for  instance, 
non  damnificatus.  However,  in  such  case,  if  the  plaintiff 
assigned  more  than  one  breach,  the  pleading  was  bad  for 
duplicity,  because  if  he  proved  but  one,  he  had  damages 
for  the  whole  penalty  of  the  bond.  The  rules  of  pleading 
remain  the  same,  except  so  &r  as  they  are  altered  by  the 
statute,  the  effect  of  which  is,  that  where  the  plea  is  such 
that  at  common  law  the  plaintiff  would  have  been  forced 
to  assign  a  breach  in  his  replication,  for  example,  a  plea  of 
general  performance,  he  may  now  assign  as  many  breaches 
as  he  pleases,  and  though  he  has  judgment  for  the  whole,  he  " 
can  only  take  out  execution  to  the  amount  of  the  damages 
assessed  on  such  breaches.  The  question  then  is,  what 
course  is  the  plaintiff  to  pursue,  where  the  plea  contains  an 
all^ation  which  he  wishes  to  traverse,  and  which  before 
the  statute,  if  he  had  traversed,  he  need  not  have  assigned 
a  breach.  The  statute  does  not  provide  for  such  a  case  in 
terms,  for  it  obviously  contemplates  only  those  cases  where 
the  plaintiff  could  have  assigned  breaches  at  common  law, 
or  where  judgment  is  given  for  the  plaintiff  by  de&ult 
This  difficulty  gave  rise  to  doubts  as  to  the  proper  course 
to  be  pursued  (a),  which,  however,  ceased  to  exist  after  the 
case  of  Ethersey  v.  Jackson  (i),  which  decided  that  the 
proper  course  is  to  traverse  the  plea,  and  suggest  breaches 
on  the  roll.  If  the  defendant  in  this  case  had  pleaded  a 
release,  or  an   excuse  for  non-performance,  the   plaintiff 

all  further  proceedings  on    the  goods,  shall  be  discharged  out  of 

said  judgment  are  agun  to  be  execution  as  aforesaid." 
stayed,  and  so  toties  quoties,  and  (a)  1  Saund.  58,  b. 

the  defendant,  his  body,  lands,  or  (6)  8  T.  R.  255. 
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1841.        must   have   traversed   the  matter  of  fiurt,  and  entered  a 
Webb         separate  suggestion  of  breaches.     Hamphrey  v.  Rigby  (a). 

,  «-  De  la  Hue  v.  Stewart  (b\  shew  that  he  could  not  have 

James  ,  . 

and  OUien.     denied  the  release  by  his  replication,  and  also  in  the  same 

replication  have  assigned  breaches.     The  present  case  is 
the  same  in  principle,  for  it  can  make  no  difference  what 
the  particular  traverse  taken  on  the  plea  is,  if  it  is  such  a 
traverse  as  might  have  been  taken  at  common  law  without 
assigning  a  breach.     By  traversing  the  allegation  that  there 
was  no  subsequent  appointment,  the  plaintiff  completely  an- 
swers the  plea ;  at  common  law,  if  he  had  succeeded  on  that 
traverse,  he  would  have  had  judgment  for  the  whole  amount 
of  the  penalty.     Meredith  v.  jIUeyn  (c).     Assuming  then 
that  this  is  a  case  in  which  no  assignment  of  breaches  would 
have  been  necessary  at  common  law,  the  proper  course  was 
not  to  mix  up  the  traverse  with  the  assignment  of  breaches, 
and  conclude  to  the  Court,  but  to  have  traversed  the  matter 
of  &ct,  concluding  to  the  country,  and  to  have  entered  a 
distinct  suggestion  of  breaches.     It  was  never  intended  by 
the  statute  that  the  plaintiff  should  reply  double  in  any 
other  sense  than  in  assigning  breaches,  with  the  view  to 
ascertain  the  amount  of  damages  sustained.     By  this  double 
mode  of  replying,  the  defendant  is  compelled  in  his  rejoinder 
to  admit  either  the  allegation  of  the  future  appointment  or 
the  assignment  of  breaches,  whereas  he  is  entitled  to  join 
issue  on  the  matter  of  fact  without  being  put  to  plead  to 
the  suggestion  at  alL     This  mode  of  replying,  if  established, 
might  in  many  cases  prejudice  the  defendant,  by  giving  an 
unfair  advantage  to  the  plaintiff.     If  it  is  said  that  the  re- 
plication to  the  second  plea  would  be  incomplete  without 
the  assignment  of  a  breach,  then  the  replication  to  the 
third  plea  is  bad  for  that  reason.     It  does  not  follow  that 
any  money  was  received  or  any  de&ult  made  during  the 
second    appointment,   and    would,   therefore,   be   bad   on 
general  demurrer.     It  should  have  concluded  with  a  veri- 

(a)  5  M.  &  S.  60 ;  2  Chit.  298.  (c)  1  Salk.  138. 

(6)  2  N.  R.  362. 
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fication,  that  the  defendant  might  have  had  an  opportunity 
of  rejoining  on  the  new  matter  it  discloses.  Hayman  v. 
Garrard  {a). 

Piatt,  contra.  This  question  depends  entirely  on  the 
construction  of  the  8  &  9  Wm.  3,  c.  11,  s.  8.  The  plain 
meaning  of  which  is,  that  where  the  parties  plead  to  issue 
fareacJies  are  to  be  assigned,  but  if  there  be  judgment  on  de- 
murrer, by  confession  or  nil  didt,  then  they  are  to  be  sug- 
gested on  the  roll :  the  object  in  either  case  is  to  enable  the 
plaintiff  to  obtain  his  fiill  damages.  K  these  breaches  had 
been  assigned  in  tl^  declaration  there  could  have  been  no 
difficulty;  the  case  is  precisely  the  same  now.  The  defendant 
has  chosen  to  plead  in  this  way,  and  the  prejudice,  if  any, 
is  the  result  of  his  own  act  The  statute  should  have  a 
liberal  and  beneficial  construction,  2  W.  Saund.  187,  a. 
Barton  v.  tFebb  (b). 


1841. 


E.  V.  Williams  replied. 

The  judgment  of  the  Court  (c)  was  delivered  by 
Parks,  B. — (His  lordship  stated  the  pleadings,  and  con- 
tinued.)—The  question  in  this  case  is  as  to  the  proper  form 
of  proceeding  under  the  8  &  9  Wm.  3,  c.  11,  s.  8,  where 
the  declaration  does  not  assign  a  breach,  and  where  the 
plea,  after  setting  out  the  condition,  does  not  plead  per- 
formance only,  but  performance  of  part  of  the  condition, 
and  matter,  which  admits  of  excuse  for  non-performance  as 
to  the  residue.  If  the  plea  had  been  entirely  of  one 
character  or  the  other,  then,  according  to  the  construction 
to  be  collected  from  the  decided  cases,  there  would  be  no 
difficulty  in  saying  what  was  the  proper  coiuse.  K  wc  look 
at  the  statute,  it  seems  that  only  two  classes  of  cases  are 
contemplated,  one  where  the  party  pleads  to  issue,  when 
the  plaintiff  must  assign  breaches,  and  when  he  does  not 


(a)  1  Wins.  Saund.  101  &  103a.(l) 
ib)  8  T.  R.  459. 


(c)  Lord  Abinger,  C.  B..  Parke, 
B.,  Gumey,  B.,  Rolfe,  B. 
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plead  to  issue,  as  after  judgment  on  demurrer,  or  by  con- 
fession, or  nil  dicit ;  in  which  case  he  must  sug^st  them. 
But  the  cases,  the  last  of  them  being  that  of  Humphrey  v. 
Bighyy  have  put  a  different  construction  on  the  statute,  and 
the  result  of  them  appears  to  be  correctly  stated  in  a  learned 
note,  in  the  2nd  volume  of  Mr.  Seijt.  Williams  $  Saunders^ 
p.  187,  (,  by  the  last  editors.  They  say,  '^  some  confusion 
appears  to  have  arisen  in  the  course  of  these  cases,  fix>m  the 
want  of  due  attention  to  the  difference  between  an  assign- 
ment of  breaches  under  the  statute  and  a  su^estion  of 
them.  The  result  of  the  whole  seems  to  be  tliis: — The 
plaintiff  may,  if  he  pleases,  state  the  condition  of  the  bond 
in  his  declaration,  and  assign  several  breaches  under  the 
statute,  whereas,  at  common  law,  he  can  only  assign  one ; 
or  the  plaintiff  may  declare  on  the  bond  generally,  in  which 
case,  if  the  defendant  suffer  judgment  by  confession  or  nil 
dicit,  or  the  plaintiff  has  judgment  on  a  demurrer,  either  to 
his  declaration  or  to  any  plea  thereto,  the  plaintiff  enters  a 
suggestion  in  the  mode  detailed  in  the  note  to  Gai/isford 
v.  Griffith.  If  the  defendant  plead  any  plea  on  which 
the  plaintiff  might,  at  common  law,  have  taken  an  issue  in 
his  replication,  without  assigning  a  breach  of  the  condition 
of  the  bond,  the  plaintiff  may  still  take  such  issue,  and  may 
enter  a  distinct  and  separate  suggestion  of  breaches  under 
the  statute,  but  he  cannot  incorporate  such  issue  and  such 
suggestion  in  one  and  the  same  replication.  K  the  defend- 
ant plead  any  plea  which  made  it  necessary  at  the  common 
law  for  the  plaintiff  to  assign  a  breach  in  his  replication,  as 
for  instance,  general  performance,  the  plaintiff  must  still 
assign  the  breach  in  his  replication,  with  this  difference, 
that  now  he  may  assign  several  breaches  under  the  statute, 
whereas  at  common  law  he  could  only  assign  one.  If  only 
one  breach  be  assigned  in  the  replication  it  is  not  necessary 
to  state  it  in  terms  to  be  according  to  the  form  of  the  statute." 
According  to  the  construction,  therefore,  which  the  cases 
have  put  on  the  statute,  a  suggestion  would  be  the  proper 
course,  if  the  pica  had  only  contahicd  an  excuse  for  the 
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non-performance  of  the  condition ;  in  which  case,  according 
to  the  well  known  rule,  laid  down  by  Lord  H0U9  in  Mere- 
dith V.  Alley  fh  no  assignment  of  a  breach  would  have  been 
necessary  in  the  replication.  But  the  difficulty  arises  in  the 
present  case  from  the  pleas  having  two  different  characters. 
In  the  second  plea  the  defence  is,  that  the  condition  for  the 
year  of  the  existing  appointment  is  performed,  for  the  year  of 
every  subsequent  appointment,  an  excuse  for  non-perform- 
ance, and  the  plaintiff,  at  common  law,  might  have  main- 
tained his  action,  either  by  assigning  a  breach  of  the  condition 
during  the  existing  year,  or  during  any  appointment  for  a 
subsequent  year,  without  assigning  any  breach  at  all.  But 
can  he  do  both  ?  To  assign  a  breach  in  a  matter  in  which, 
at  common  law,  no  breach  ought  to  have  been  assigned  in 
the  replication,  in  addition  to  one  or  more  which  could ; 
and  after  much  consideration,  and  some  doubt,  whether 
the  statute  did  not  intend  to  give  the  power  of  assigning 
breaches  in  the  replication,  although  bad  at  common  law, 
for  the  purpose  of  recovering  all  the  damages  sustained  by 
the  plaintiff,  by  way  of  compensation,  for  the  right  which 
it  took  away  of  recovering,  at  law,  the  entire  penalty  for  one 
breach,  we  think  it  better  to  adhere  to,  and  follow  up,  the 
construction  which  the  cases,  particularly  those  of  Eiheruey 
V.  Jackson  and  Humphrey  v.  Rigby^  have  put  upon  the 
statute ;  and  we  must,  therefore,  hold  the  replication  in  this 
case  to  be  bad,  on  the  ground  that  the  statute  does  not 
authorize  any  other  double  pleading  than  the  multiplication 
of  such  breaches  as  were  properly  assigned  at  common  law. 
The  plaintiff  might  have  assigned  breaches  in  his  declara- 
tion for  the  then  present  year,  and  for  the  subsequent  years, 
alleging  that  an  appointment  had  been  made  for  three  years, 
and  such  assignment  would  have  been  good  at  common  law, 
in  the  declaration,  by  way  of  anticipation  of  the  plea  of  per- 
formance of  the  whole  condition ;  but  if  the  plaintiff  omits 
to  do  so,  and  waits  until  after  plea,  then  as  to  that  part  of 
the  condition,  as  to  which  performance  is  pleaded,  the 
plaintiff  may  assign  one  or  more  breaches,  but  as  to  the 
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part,  of  which  performance  is  not  pleaded,  but  excused, 
there  must  be  a  suggestion,  of  if  the  matter  of  excuse  is 
traversed,  then  there  must  be  no  assignment,  but  a  sugges- 
tion of  breaches,  the  truth  of  which,  without  any  issue, 
must  be  tried,  with  a  view  to  ascertain  the  amount  of 
damages,  if  the  issue  or  the  traverse  is  found  for  the  plaintiff, 
otherwise  not.  The  plaintiff,  however,  may,  in  this  case, 
amend,  on  payment  of  costs ;  may  amend  and  insert  the 
breaches  in  the  declaration,  or  may  follow  the  course  just 
mentioned.  Our  judgment  vrill  be  for  the  defendant,  virith 
liberty  for  the  plaintiff  to  amend. 


Judgment  accordingly. 


Farmer  r.  Mountfort. 
A  writ  of  trid    HuMFRE  Y  had  obtained  a  rule,  calling  on  the  plaintiff 

directed  to  a  .  .  . 

recorder  of  to  shcw  cause  why  thc  writ  of  trial  in  this  case,  before  the 
commixed  recorder  of  Northampton,  and  all  subsequent  proceedings 
bim  to  ram-      thereon,  should  not  be  set  aside,  and  why  the  judffment  should 

mon  a  jury  '  ^  j         j    -o 

of  his  county,  not  be  arrested.  It  appeared  that  the  action  was  brought  to 
tried  the  cause  recover  the  sum  of  15/.  15^.,  the  price  of  a  horse,  sold  by  the 
of  the  bi"^  plaintiff  to  the  defendant,  and  that  the  venue  was  laid  in 
rough,  and        Northamptonshire.     A  judse's  order  had  been  obtained  for 

who  were  not  ,         *  ,  ,  . 

in  the  list  a  vmt  of  trial,  which  was  directed  '*  to  the  recorder  of  the 
Court  of  Pleas  of  the  town  and  borough  of  Northampton," 
and  commanded  him  to  summon  twelve  free  and  lawful 
men  of  his  county,  duly  qualified  according  to  law,  &c.,  to 
try  the  issue,  &c.,  and  to  proceed  to  try  such  issue  accord- 
ingly.    The  affidavit,  in  support  of  the  application,  stated 

bo^t  MidJT*  that  the  jurors,  by  whom  the  said  cause  was  tried,  resided 
qu4gre,         within  the  borough  of  Northampton,  and  were  jurors  for  the 

whether  the  .11.^1  ^ 

writ  was  re-      borough  Only,  and  were  not  m  the  list  for  the  county  of 

^*ing"a  re.      Northampton,  or  had  any  right  so  to  be,  and  that  the  re- 
corder of  a 
borough  to  sommon  a  jury  of  a  county. 


of  jurors  for 
thc  county. 

Held,  that 
the  writ  had 
not  been 
obeyed,  and 
that  the  trial 
and  all  sub- 
sequent pro- 
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conler  had  no  power  to  summon  jurors  from  the  county. 
The  defendant  was  present  when  the  cause  came  on  for 
trial,  and  protested  against  its  being  tried,  on  the  ground  v- 

that  the  jury  bad  been  improperly  summoned,  as  the  re- 
corder had  no  jurisdiction  in  the  county,  nor  any  authority 
to  summon  a  jury  therefrom.  The  recorder  overruled  the 
objection,  and  took  the  cause  as  undefended,  and  a  verdict 
was  found  for  the  plaintiff. 

Flood  shewed  cause  upon  an  aflSdavit,  which  stated  that 
the  "  jurors,  before  whom  the  cause  was  tried,  were,  at  the 
time  when  the  trial  took  place,  jurors  for  the  trial  of  issues 
and  writs  of  inquiry  for  the  county  of  Northampton,  and 
duly  qualified  to  serve  as  jurors  for  the  said  county,  and 
that  they,  and  each  of  them,  resided  within  the  town  and 
borough  of  Northampton,  and  also  within  the  jurisdiction  of 
the  said  town  and  borough  of  Northampton.''  The  circum- 
stance of  a  juror's  name  not  being  in  the  jury  list  for  the 
county  is  no  ground  for  setting  the  trial  aside,  however  it 
may  be  ground  for  challenging  the  juror.  A  power  existed 
at  common  law  to  tiy  de  circumstantibus,  and  the  37th 
section  of  the  juiy  act^  6  Gea  4,  c.  50,  recognises  that 
power.  [Aldersonf  B. — ^Is  there  any  authority  for  saying 
that  a  jury,  de  circumstantibus,  may  be  composed  of  persons 
whose  names  are  not  on  the  juiy  list  ?  The  37th  section  of 
the  6  Grea  4,  c.  50,  does  not  satisfy  me  that  such  is  the 
case].  The  recorder  has  no  means  d[  access  to  the  jury  list. 
The  6  Geo.  4,  c  50,  requires  the  sheriff  to  attend  at  the 
assizes,  but  he  is  not  bound  to  attend  before  the  recorder. 
Besides,  the  recorder,  as  judge  of  a  Court  of  Record,  pos- 
sesses, as  incidental  to  his  jurisdictioQ,  the  power  of  sum- 
moning a  jury,  though  no  writ  be  directed  to  him  for  that 
purpose. 

Humfrey,  in  support  of  the  rule.     The  trial  is  altogether 
a  nullity.    The  writ  of  trial  directs  the  recorder  to  summon 
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1841.        a  jury  from  the  county,  which  he  has  no  authority  to  do. 

Fahjisr       '^  further  appears^  that  the  cause  was  tried  by  jurors  from 

,,     »•  the  borouirh  only,  and  who  were  not  on  the  list  of  jurors 

MOUNTFORT. 

for  the  county.     Assuming  the  writ  to  be  regular,  it  has 
not  been  obeyed. 

Lord  Abinger,  C.  6. — If  this  writ  is  regular,  it  has  not 
been  obeyed.  Possibly  the  writ  is  not  regular;  but,  whether 
it  is  so  or  not,  no  trial  has  taken  place,  in  obedience  to  its 
provisions,  for  those  who  tried  the  cause  were  not  on  the  list 
of  jurors  for  the  county.  I  may  observe,  however,  that  the 
objection  taken  at  the  trial  was,  that  the  recorder  could  not, 
according  to  the  terms  of  the  writ,  summon  any  jury  at  all. 
The  writ  requires  the  recorder  to  summon  a  jury  from  the 
county,  and,  looking  at  the  act  of  Parliament,  I  think  the 
meaning  is,  that  the  parties  who  try  the  cause  must  be  upon 
the  jury  list.  K  the  recorder  had  power  to  summon  men 
out  of  that  list,  he  has  not  done  it  If  he  had  taken 
twelve  men  out  of  the  jury  list,  we  should  then  have  been 
able  to  say,  that  no  irregularity  had  taken  place ;  but,  as  it 
is,  the  judge  of  the  superior  Court,  who  awarded  the  writ, 
awarded  it  to  a  judge,  who  tried  the  cause  by  a  jury,  who 
had  power,  perhaps,  to  try  it,  but,  nevertheless,  the  writ 
has  not  been  obeyed.  I  do  not  think  this  was  a  case  in 
which  a  challenge  was  necessary ;  it  is  very  likely  that  the 
writ  was  irregular,  but,  at  all  events,  the  rule  must  be  abso- 
lute, for  the  reasons  given. 

Aldbrson,  6. — The  objections  taken  are  twofold ;  and  it 
is  contended,  either  that  this  writ  is  irregular,  or  that,  as- 
suming it  to  be  regular,  its  directions  have  not  been  obeyed. 
As  to  the  first  point,  I  do  not  wish  positively  to  say  that  the 
writ  is  irregular,  for  it  may  be  that  the  statute,  which 
authorizes  the  Court  to  issue  writs  of  trial  to  inferior  tri- 
bunals, enables  the  latter  to  try  cases  sent  to  them  by  men 
of  that  class,  who  are  compellable,  by  the  general  jury  act, 
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to  try  any  ordinary  case.     If  that  be  80>  the  recorder  may        1841. 
have  power  to  summon  a  jury,  who,  in  case  of  disobedience,      Faeme* 
could  be  compelled  to  attend     As  to  that  point,  however,   ^,     *"• 
I  deliver  no  opimon.     It  is  to  be  observed,  that  the  direc- 
tion of  the  writ  is  not  to  a  Court  of  Record,  but  to  a  Court 
of  Record  for  the  recovery  of  debts  within  the  county,  which 
looks  as  if  there  must  be  a  Court  for  the  recovery  of  debts, 
which  must  have  power  to  enforce  payment  by  a  process  of 
its  own ;  and,  as  having  jurors  compellable  to  try  actions  of 
debt  to  a  certain  amount,  I  rather  think  that  is  the  true 
construction  of  the  act,  and  consequently,  that  the  writ  is 
irregular,  and  that  the  jurors  to  be  summoned  by  the  recorder 
should  be  persons  whom  he  would  have  power  to  summon  in 
the  ordinary  course  of  his  duty  in  that  Court    But,  however 
that  may  be,  the  recorder  is  directed  by  this  writ  to  summon 
a  jury  of  the  county,  that  is,  of  such  persons  as  are  qualified 
to  serve,  and  are  liable  to  be  called  upon  to  try  cases  out  of 
the  superior  Courts,  viz :  those  whose  names  appear  on  the 
jury  list     The  aigument  for  the  defendant  is,  that  the  re- 
corder did  not  obey  the  writ,  because  he  tried  the  cause  by 
a  jury  of  the  borough,  to  which  it  is  answered,  on  the  other 
ade,  that  the  jurors,  who  tried  the  cause,  were  jurors  for 
the  trial  of  issues  and  writs  of  inquiry  for  the  county,  and 
duly  qualified  to  serve  as  jurors  for  the  county,  and  that 
they  are  resident  within  the  borough.     But  that  part  of  the 
defendant's  a£5davit  which  states,  that  they  were  not  upon 
the  jury  list,  has  received  no  answer,  and,  in  all  probability, 
no  answer  can  be  given. 


GuBMST  and  Rolfe,  B's.,  concurred. 


Rule  absolute. 


VOL.  L — ^N.  a.  K  ^-  !••  c. 
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Jones  v.  (joodat. 

Ib  tropMi  for  Trespass  for  cutting  tbe  plaintiff's  close,  and  carrying 
andcariTiiig      away  laige  quantities  of  soil,  &c. 

^luaJt^      ^®*»  ^^^  go^ty*  by  statute. 

JJJ^^  ®'  It  appeared,  at  tbe  trial,  that  the  defendant,  who  was  a 

valoe  to  tlie  Commissioner  of  a  local  paying  act,  had  caused  a  certain 
und  to  taken,  ditdi  to  be  widened,  and,  in  so  doing,  had  directed  a  strip 
^^^^ST*  ^^  *^  plaintiff's  land,  adjoining  the  ditch,  about  a  foot  in 
be  iiumrred  in    width,  to  be  cut  and  carried  away.     The  learned  judge, 

"eetonng  itto  •■•ij 

its  original  who  tried  the  case,  directed  the  jury  to  give  such  damages 
as  they  thought  the  plaintiff  had  sustained  by  cutting  and 
carrying  away  his  land.  The  jury  found  for  the  plaintiff, 
damages  5/. 


KeUy  moved  for  a  new  trial,  on  the  ground  of 
rection,  and  contended,  that  the  measure  of  damages  was 
the  amount  which  it  would  require  to  restore  the  land  to 
the  condition  it  was  in  before  the  trespass  was  committed. 

Lord  Abikgeii,  C.  B. — ^I  am  of  opinion  that  no  rule 
ought  to  be  granted.  I  cannot  assent  to  the  aigument  that 
a  person,  whose  land  has  been  cut,  and  the  soil  carried 
away,  is  entitled,  by  way  of  damages,  to  the  amount  whidi 
it  would  require  to  restore  the  land  to  its  original  condition. 
He  is  entitled  to  compenaatioo  for  the  damage  whidi  he 
has  actually  sustained,  and  no  more* 

Aij>eb80n,  B. — I  am  of  the  same  opinion.  The  plaindff 
is  entitled,  by  way  of  compensation,  to  a  sum  equal  to  the 
value  to  him,  of  the  land  taken.  If  the  principle  contended  for 
were  adopted,  it  would  follow  that  a  party  who  had  admitted 
the  sea  into  another^s  land,  worth  only  20L,  would  be  called 
upon  to  pay  by  way  of  damages,  the  expense  of  excluding 
it  by  extensive  engineering  operations.  In  an  action  against 
the  Regent's  Canal  Company,  the  same  argument  was  used. 
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and  it  was  contended  that  the  company  ought  to  replace 
the  soil  which  the j  had  taken  away,  or  pay  such  a  sum  as 
would  enable  the  plaintiff  to  do  so.     But  the  jury  did  not  »• 

view  the  question  in  that  light,  and  the  Court  refused  to  set 
aside  their  verdict. 

RoLFB,  B.,  concurred. 

Rule  refused. 


GbSENBHIEIJ>  9.  PRITCHARn. 

In  this  case,  the  defendant  was  arrested  on  the  13th  of  When  a  de- 
April,  1840,  on  a  writ  of  ca.  sa.,  directed  to  the  sheriff  of  ^^ ;, 


in 

Oxfordshire.     The  arrest  took  place  in  Berkshire,  half  a  ~*><» "» • 

^  '  wrong  county 

mile  team  the  boundary  of  Oxfordshire,  but  the  defendant  in  AwO,  1S40, 

did  not  discover  that  he  had  been  wrongfully  arrested,  until  corerthe  mii- 

the  26th  of  February,  1841.     Application  was  then  made  ^th^, 

to  a  judce  at  Chambers,  who  refused  to  interfere.  ]?^^'  ^    ^ 

^      ^  Court  refoMd 

an  application 

Peacock  moved,  (on  the  27th  of  April),  for  a  rule  to  shew  xprO,  1S40, 
cause  why  the  defendant  should  not  be  discharged  out  of  ^^^ 
custody.     He  contended,  that  the  rule  which  required  a  custody. 
par^  complaining  of  an  irregularity  to  come  jMromptly  to 
the  Court,  did  not  apply;  as,  in  the  present  case,  the  arrest 
was  wholly  void. 

Pbb  Cubiajl — We  do  not  think  ourselves  warranted  in 
interfering  afler  the  lapse  of  such  an  interval  of  time. 

Rule  refused  (a). 

(a)  See  S$daUe  v.  Dams,  aUe,  of  any  defect  in  the  plaintiff's 

voL  6,  p.  465, 0.  S.,  where  it  was  proceedings,  as    toon  as  he  is 

hekU  that  a  defendant,  thoagh  a  aware  of  the  proceeding  in  which 

prisoner,  it  bound  to  to  be  aware  the  alleged  defect  ezisU. 
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R1CKABD6  o.  Pattkbson. 
A  iudffe*!  £  HIS  was  a  rule,  callinfi:  on  Mr.  Danirerfield  to  shew 

ordm  for  ih»  ,  .    ,     ,       V  ,        1        ^  ^  1  j 

pftjiDeiit  of  cause  why  a  judge  s  order,  and  rule  of  Court  thereon,  ana 
3h»^p2te™*   also  a  writ  of  fieri  &cias,  should  not  be  set  aside  for  irregu- 

SHbiidSJI?  larity,  with  costs. 

of  an  execution  It  appeared,  from  the  affidavits,  that  Dangerfield  had 
2  Vict  e.  110,  acted  as  the  attorney  of  the  plaintifi^,  and  that  the  latter  had 
**  ^^'  obtained  an  order  to  tax  Dangerfield's  bill  of  costs,  which 

was  accordingly  done.  A  summons  was  afterwards  taken 
out  by  the  plaintiff  to  review  the  taxation,  and  heard  before 
Alderiony  6.,  who  refused  the  application,  upon  which, 
Dangerfield  applied  for  an  order  upon  the  plaintiff  to  pay 
tlie  amount  of  the  Master^s  allocatur.  Upon  the  plaintiff's 
attorney  stating  that  he  had  sufficient  cause  to  shew,  if  the 
matter  was  heard  upon  summons,  the  learned  judge  refiised 
to  make  an  order,  stating  that  a  summons  for  that  purpose 
should  be  taken  out  The  Master's  allocatur  was  not 
served  upon  the  plaintiff,  but  a  demand  of  the  amount  was 
made  by  letter,  sent  by  post  No  answer  having  been  re- 
ceived, Dangerfield  afierwards  applied,  ex  parte,  to  the 
same  judge  at  Chambers,  and  obtained  an  order  on  the 
plaintiff  to  pay  the  amount  found  due  by  the  Master.  This 
order  was  made  a  rule  of  Court,  and  Dangerfield,  without 
giving  the  plaintiff  any  notice  of  the  order,  issueda  fieri  facias, 
under  which  the  plaintiff's  goods  were  taken  in  execution. 

Thesiger  shewed  cause,  and  contended,  that  as  the  money 
had  been  found  due  by  the  Master,  an  order  for  its  payment 
might  be  made  without  any  previous  summons.  If  the 
plaintiff  had  any  real  objection  to  the  allocatur,  he  should 
have  made  it  upon  the  application  to  review  the  taxadon. 
The  object  of  the  1  &  2  Vict  c.  110,  s.  18,  was  to  relieve 
parties  to  whom  money  was  due,  fix>m  the  difficulties  of 
personal  service  and  proceeding  by  attachment. 
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E.  James,  in  support  of  the  rule.     An  order  of  this  de-        1H41. 
icription  cannot  be  made  without  a  previous  summons.      rJ^^]^^^J[^ 
Before  the  1  &  2  Vict  c  110,  s.  18,  the  only  proceeding  '-' 

-  -  -11  Pattkrson. 

was  by  attachment,  which  was  not  granted  unless  upon  per- 
sonal service  of  the  allocatur,  and  demand  of  the  amount. 
But  if  the  present  proceeding  be  held  regular,  a  party  is 
liable  to  have  his  goods  taken  in  execution  upon  the  mere 
sending  of  an  allocatur  by  the  post,  without  any  notice  of 
the  issuing  of  an  order  or  a  rule  of.  Court  In  Neale  v. 
Potilethwaite  (a),  the  party  was  called  upon  to  shew  cause 
why  he  should  not  pay  the  amount  of  a  taxed  bill.  Jones 
V.  WilUanu  (6)  decides,  that  where  an  award  directs  a  sum 
of  numey  to  be  paid,  and  the  submission  is  made  a  rule  of 
Court,  execution  for  the  sum  awarded  cannot  issue  without 
a  previous  rule,  calling  on  the  party  to  shew  cause. 

Lord  Abinoeb,  C.  B. — ^The  rule  in  this  case  must  be 
abeolute.  The  question  is,  whether  or  no  the  order  was 
regularly  obtained.  I  am  certain  the  learned  judge  who 
made  it  would  not  have  done  so,  had  he  been  aware  that 
no  demand  of  payment  had  been  made,  and  that  no  service 
of  the  allocatur  had  taken  place  except  by  putting  it  into 
the  post  Before  process  is  awarded  in  this  summary  way 
i^ainst  the  property  of  a  party,  I  think  that  the  same  steps 
diould  be  taken  as  in  a  proceeding  against  his  person,  or 
at  least  that  the  party  should  have  some  notice  of  the  pro- 
ceeding. It  is  dear  that  no  attachment  would  have  been 
granted  in  the  present  case.  The  rule  will,  therefore,  be 
absolute. 

Parke,  B. — It  is  important  to  determine  what  course 
shall  be  adopted  with  respect  to  executions,  founded  on 
orders  which  are  made  rules  of  Court  In  Jones  v.  Wil- 
tiams,  the  Court  of  Queen's  Bench  decided,  that  an  award  by 
which  a  sum  of  money  was  ordered  to  be  paid,  the  submis- 

(«)  Ante,  vol.  8,  p.  100,  O.  S.  (6)  11  Adol.  &  E.  175. 
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siou  tx>  which  had  been  made  a  rule  of  Court,  was  not  equi- 
valent to  a  rule  or  order  for  the  payment  of  money,  within 
the  meaning  of  the  1  &  2  Vict  c.  110,  s.  18.  It  seems  to 
have  been  aigued,  that  as  the  parties  to  the  award  had 
agreed  to  abide  by  it,  and  the  award  ordered  the  payment 
of  money,  and  the  submission  was  made  a  rule  of  Court, 
that,  therefore,  the  award  itself  was  incorporated  in  the  rule 
by  relation,  and  an  execution  might  issue.  There,  Lord 
Denmarii  C.  J.,  in  deliyering  the  judgment  of  the  Court, 
says,  **  There  is  no  difficult  in  giving  effect  to  the  act  of 
Parliament  as  to  awards,  if  a  proper  case  is  made  out ;  and 
that  is  by  calling  on  the  delinquent  party  to  shew  cause 
why  he  should  not  pay  a  certain  sum  of  money,  pursuant 
to  the  award.  If  that  rule  be  made  absolute,  an  execution 
may  issue  for  the  sum  disdncdy  specified  in  the  rule  so 
obtained."  That  shews  that  an  ex  parte  order  cannot  be 
made,  but  that  the  proper  course  is  by  a  rule,  calling  on 
the  party  to  shew  cause.  If  it  were  not  so,  there  would 
be  a  judgment  against  the  party,  without  his  having  had 
an  opportunity  of  being  heard. 


Aldebson,  B. — I  am  of  the  same  opinion.  I  took  a 
correct  view  of  the  case  when  I  told  the  parties,  on  their 
first  appearance  before  me,  that  I  should  not  make  an  order 
in  the  first  instance.  It  would  be  a  strange  thing  to  permit 
judgment  against  a  party  without,  at  least,  hearing  what  he 
has  to  say  against  it 

Rule  absolute. 


Fisher  v.  Wood. 

To  an  action  ASSUMPSIT  by  drawer  against  acceptor  of  a  biU  of  ex- 
agaiost  ac-  change,  payable  one  month  after  date.  The  declaration  wvs 
^^'  in  the  usual  fonn. 

pleaded  that  he  aooepted  the  bill  in  blank,  and  consented  that  the  plaintiff  should  draw  thereon 
a  bill  at  two  months,  but  that  the  plaintiff  made  the  bill  payable  at  one  month  :  HM^  thit  de 
injttrii  was  not  a  good  replication. 
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Plea :  That,  before  the  time  of  making  of  the  bill,  the  de-  1841. 
fendant  wrote  his  name  across  the  paper  whereon  the  same  is  f^^niii 
written,  in  the  form  of  an  acceptance  of  a  bill  of  exchange,  and  *- 

then  consented  that  the  plaintiff  should  draw  thereon  a  bill 
of  exchange,  directed  to  the  defendant,  requiring  him  to  pay 
the  sum  o^  &c.,  at  two  months'  after  the  date  thereof:  yet 
the  plaintiff,  in  violation  of  the  said  purpose,  made  the  said 
bill  of  exchange  payable  one  month  after  the  date  thereof 

Replication  de  injuria. 

Special  demurrer,  assigning  for  cause,  that  the  plea  is  in 
denial  of  the  promise,  and  not  in  excuse. 

WhiUhurstj  in  support  of  the  demurrer.  It  is  clearly 
established,  that  the  replication  de  injurii  is  only  applicable 
where  the  plea  discloses  matter  in  excuse  of  the  breach  of 
promise,  or  duty  alleged.  Here,  the  plea  is  in  denial  of 
the  contract  stated  in  the  declaration ;  Cleworth  v.  Pick- 
ford  {a)  and  Ekoett  v.  ITie  Orand  Junction  Railway  Com- 
pany {b)  are  authorities  in  point 

Parke,  B. — ^The  plea  is  an  argumentative  denial,  that 
the  defendant  accepted  the  bill,  payable  at  two  months  after 
date.     It  ought  to  hai^e  concluded  with  a  special  traverse. 

The  Court  called  upon 

Gray,  in  support  of  the  replication.  The  replication  de 
injuria  is,  in  some  cases,  allowable,  even  though  the  plea 
amounts  to  a  denial  of  the  contract  alleged  in  the  declara- 
tion. In  Bcuan  v.  Arnold  {c\  which  was  an  action  by  in- 
dorsee against  acceptor  of  a  bill  of  exchange ;  the  defendant 
pleaded  that  he  accepted  the  bill  for  the  accommodation  of 
B.,  who  indorsed,  and  delivered  it  to  the  plaintiff,  upon 
an  agreement  to  discount  the  same,  and  pay  the  value  to 
him,  which  the  plaintiff  neglected  to  do,  and  it  was  held,  that 
de  injuria  was  a  good  replication. 

(«)  7  M.  &  W.  314  ;  Ante,  Tol.      8»  p.  235,  O.  S. 
8,  p.  873,  O.  S.  (c)  6  M.  &  W.  559 ;  ante,  vol. 

(6)  5  M.  &  W.  669  i  Anfe,  yol.      8,  p.  357,  O.  S. 
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1841.  Parke,  B.— Thai  plea  diadoaed  matter  wliidi  ezcoied 

the  payment.  Here,  the  plea  is  a  denial  of  the  cootiact 
It  is  like  the  case  of  a  man  giving  an  anthoritj  to  his  agent 
to  accept  one  kind  of  bill,  who,  instead  of  dmng  so, 
another.     Too  had  better  amend. 

Gray  elected  to  amend. 


Roach  and  Otbera  r.  Wilijam  Cuule  Wright. 

Theihcfiff  J^  QXg  ^39  n  motion  for  an  interpleader  ruky  <m  behalf  of 

in  ezecatioB  a  the  sheriff  of  Glamoiganshiie.     It  appeared,  from  the  aflEU 

jinSnlipn  of  davits,  that  the  sheriff,  having  seized  aship  of  the  defendant, 

ihm^^jndaoBX,  j^y  virtue  of  a  fieri  fecias,  issued  upon  an  execution  at  the 


of  the  adwnit.  g^it  of  the  plaintiff,  was  served  with  a  notice,  by  the  attor- 
rceetred  notice  ne J8  of  Frederick  Owen  Dickins  and  Anna  Eliza,  his  wift^ 
ofkin.  t^tbe  ^^^^  ^  ^^  '^  been  filed  in  Chancery,  by  Dickins  and  his 


J^T^*JJ*J^  wife,  against  the  defendant  and   others,  wherein  it  was 

citite  of  w.,  alleged,  that  the  said  A.  K  Dickins  was  one  of  the  children, 

•Ad  had  been 

trangferred  to  and  next  of  kin  of  John  Wright,  who  died  intestate,  leaving  % 

^^^^^  the  present  defendant,  and  the  other  defendants  therein 

»M««tor  for  a  named,  his  only  children,  and  next  of  kin ;    that  F.  O. 

sun  wfaica  had 


not  been  paid,    Dickins,  in  right  of  his  wife,  as  one  of  such  next  of 
junction  had      became  entitled  to  a  share  of  the  residue  of  the  estate  of  the 


2^^J^^|^'  said  intestate;   that  the  present  defendant,  and  Elizabeth 

fondant  from  Hawkes,  one  of  the  defendants  in  the  said  bill,  being  two 

gating,  or  dis-  of  the  children,  and  next  of  kin,  of  the  said  intestate,  had 

w^  Hdd,  procured  letters  of  administration  to  be  granted  to  them, 

*^^1  ''**  *^^  were  thereby  possessed  of  the  estate  of  the  intestate. 


claim  aa  en-  and  of  the  Said  ship,  as  part  thereof:  that,  by  agreement, 
riiTtoreUer  between  G.  Hawkes  and  the  present  defendant,  the  said 
^T^^i^  ship  had  been  transferred  to  the  present  defendant,  for  the 
sum  of  2000A,  which  had  not  been  paid:  that  a  writ  of 
injunction  had  issued,  whereby  the  present  defendant  was 
restrained  firom  selling,  mortgaging,  or,  in  any  manner  dis- 
poifing  of  the  said  ship.     The  notice  further  stated,  that  in 
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conaequence  of  the  above  teucts,  the  ahip  had  always  re- 
mained, since  the  death  of  the  intestate,  a  part  of  his  estate 
and  efiects,  and  that  no  property  therein  passed  to  the  pre- 
sent defendant ;  and  that  Dickins  and  his  wife,  on  behalf  of 
themselves,  and  of  the  other  parties  interested  in  the  estate 
of  the  intestate,  would  hold  the  sheriff  answerable  for  the 
loss  and  damage  occasioned  them  by  the  levy  and  seizure 
of  the  ship. 


1841. 


Roach 
ndOtlien 

V, 

Weioht. 


£•  F.  WiUiamsy  on  behalf  of  the  sheriff,  submitted  that 
the  circumstances  entitled  him  to  relief.  The  question  be- 
tween the  claimants  and  the  execution  creditors  is,  whether 
or  no  the  ship  formed  part  of  the  personal  estate  of  the 
intestate.  The  claimants  do  not  set  up  a  mere  equitable 
interest,  but  insist  upon  a  l^al  right,  which  can  only  be 
determined  by  an  issue.  If  the  ship  is  part  of  the  intestate's 
estate,  the  sheriff,  by  selling  it,  would  be  liable  to  an  action 
at  the  suit  of  the  administrator.  Whale  v.  Booth  (a). 
[AldeTion^  B. — There  is  some  doubt,  whether  the  sheriff 
can  have  relief  when  the  claim  is  merely  equitable  (6). 
ParkBi  B. — In  Farr  v.  Newman  (c)  it  was  held,  that  a 
testator's  goods,  in  the  hands  of  his  executors,  could  not  be 
taken  in  execution,  upon  a  judgment  against  the  executor, 
in  his  own  right]  It  is  a  sufficient  ground  for  the  Court 
to  interfere,  if  the  sheriff  is  in  a  situation  of  jeopardy. 

Lord  Abingeb,  C.  B. — ^I  do  not  think  that  this  is  a  case 
in  which  we  can  call  upon  the  next  of  kin  to  state  their 
claims. 


Parke,  B. — I  am  also  of  opinion  that  no  rule  ought  to 
be  granted.  If  the  ship  belongs  to  the  next  of  kin,  they 
may  bring  an  action  against  the  sheriff;  or  the  question 
may  be  tried  by  an  action  against  the  sheriff,  at  the  suit  of 


(a)  4  T.  R.  625,  n. 

(6)  See  Piitecy  v.  TVmjt,  mUe^ 


voir,  p.  811,  O.  S. 
(c)  4T.  R.621. 
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1841. 


Roach 
and  Ollierg 

V. 

Wbioht. 
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the  administrators.  The  claim,  in  the  present  case,  is  of  an 
equitable  nature ;  and,  in  Siurgess  v.  Claude  (a),  it  was 
decided,  by  my  Brother  Patteson,  that  the  Interpleader  Act 
does  not  apply  to  such  a  case  (6).  If  the  execution  credits 
refuses  to  indemnify  the  sheriff,  the  latter  may  apply  to  the 
Court  to  enlarge  the  dme  for  making  his  return  to  the  writ. 


Aldebson,  B. — I  do  not  think  that  we  ought  to  call 
upon  the  next  of  kin  to  come  in  and  state  their  claims.  It 
appears  to  me,  that  they  could  not  successfully  maintain 
any  action  at  law  against  the  sheriff,  in  their  own  names; 
however,  they  might  do  so  through  the  medium  of  the 
administratois.  An  issue  between  them  and  the  admini- 
stratois  would  affoid  no  reUef  to  the  sheriff,  for  jurisdiction 
is  confined  to  claims  actually  made :  but  the  &cts  do  not 
shew  a  legal  claim,  but  only  the  statement  of  an  equitable 
interest 


RoLFE,  B.,  concurred. 


Rule  refused. 


(a)  Ante,  toI.  1^  p.  505. 

(6)  "See  Putney  v.  Trmg,  ante,  toL  7,  p.  811,  O.  S.  contrk. 


Grout  v.  Glasier. 

In  caw  for  in-  1^  ASK  The  declaration  in  substance  stated  that  the 
^?hoiise,  by  plaintiff  was  entitled  to  have  his  house  supported  by  the 
sm^noMe-  house  and  walls  of  the  defendant,  and  alleged  an  injury  to 
fendant*8 ;  the  j^jg  house  by  the  removal  of  the  walls  of  the  defendant's 

latter  pleaded,  *^ 

fint,  not  guilty;  house. 

de^  oiSie  Pleas :  First,  not  guilty ;  secondly,  that  the  plaintiff  had 
^wrt -^Aird-  ^^^  *  ti^t  to  the  Support  of  the  defendant's  house ;  thirdly, 

ly,  payment  of 

money  into  Court,  and  no  damages  ultra.    The  first  issue  was  found  for  the  plaintiff,  witliout 
damages,  the  last  for  the  defendant,  and  the  iury  were  discharge  from  any  finding  on  the  second. 
Held,  that  as  the  record  stood,  the  delSendant  was  entitled  to  the  postea,  ana  that  unless  the 
judge  amended  by  inserting  nominal  damages  on  the  first  issue,  a  venire  de  novo  must  issue. 
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as  to  the  injuiy  to  the  plaintiff's  house,  payment  into  Court        1841. 
of  5/L,  and  no  damages  ultra.  Giiodt 

The  plaintiff  joined  issue  on  the  two  first  pleas,  and  to      ^   *• 
toe  last,  replied  damages  ultra. 

At  the  trial  before.  Lord  J)enmarh  C.  J.,  the  jury  found 
a  verdict  for  the  plaintiff  on  the  first  issue,  without  assessing 
any  damages  thereon,  and  for  the  defendant  on  the  last, 
and  were  discharged  firom  giving  any  verdict  on  the  second 
issue.  The  associate  having  delivered  the  postea  to  the 
plaintiff, 

JE.  James  had  obtained  a  rule,  calling  on  the  plaintiff  to 
diew  cause  why  the  postea  should  not  be  delivered  to  the 
defendant. 

Thomas  shewed  cause,  and  contended,  that  as  the  plea 
of  not  guilty  was  found  for  the  plaintiff,  he  was  entitled  to 
the  postea. 

Parks,  B. — ^The  plaintiff  has  no  right  to  the  postea,  for 
he  is  not  entitled  to  any  costs.  The  Statute  of  Gloucester 
CHily  enables  a  plaintiff  to  recover  costs  where  he  recovers 
damages.  As  the  postea  at  present  stands,  the  defendant 
18  entided  to  it.  The  plaintiff  should  apply  to  the  judge 
who  tried  the  cause,  to  amend  the  postea  by  inserting 
nominal  damages.  If  that  be  not  done,  the  only  remedy 
is  by  a  venire  de  novo.  If  the  jury  thought  that  the  phdn- 
tiff  was  guilty  of  the  wrongful  act  complained  of,  they 
should  have  found  some  damages. ;  not  having  done  so,  they 
are  guilty  of  a  de&ult,  and  that  is  a  case  in  which  a  venire 
de  novo  is  awarded.     The  rule  must  be  absolute. 

Rule  absolute. 

An  application  to  amend  the  postea  was  afterwards  made 
to  Lord  Denmath  C.  J.,  who  refused  to  do  so,  and  the  parties 
subsequently  arranged. 
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1841. 

Smart  v.  Htpb. 

To  in  action  ASSUMPSIT.     The  declaration  stated,  that,  in  consider- 

warrantj  of  a  &tion  that  the  pUdntiff  would  buy  of  the  defendant  a  mare« 

fmdant  pleadt^  ^^  *  certain  price,  the  defendant  promised  the  plaintiff  that 

ed  that  the  the  mare  was  sound,  and  averred  as  a  breach,  that  the  mare 

none  was  acid 

lutject  to  a  was  not  sound. 

the  warranty  '^^  defendant  pleaded,  amongst  other  pleas,  that  before 

ta fowimti"  ^®  promise,  he,  the  defendant,  sent  the  mare  to  a  certain 

noon  of  the  place  for  the  sale  of  horses,  called  Lucas's  Repository,  there 

sate,  when  the  to  be  sold,  according  to  certain  rules,  which  were  in  the 

^^J'^Jj^r  words  following : — "  Terms  of  private  sale :  a  warranty  of 

would  termi-  soundness,  when  given  at  this  repository,  will  remun  in 

notice  and  cer-  force  until  12  o'clock  at  noon  of  the  day  next  after  the  day 

aoundnesi  was  of  sale,  when  it  will  be  complete,  and  the  responsibili^  of 

?  ***!.2J!I!*^  the  seller  will  terminate,  unless  in  the  meantime,  a  notice 

time  giren : 

Hdd,  on  ipe-     to  the  contrary,  accompanied  by  the  certificate  of  a  veteri- 

cial  denmrTSTf 

that  the  plea  nary  surgeon,  be  delivered  at  the  office  of  R.  Lucas ;  such 
to thesamO^  certificate  to  set  forth  the  cause,  nature,  or  description  of 
^"^^  any  alleged  unsoundness ;"  of  all  which  the  plaintiff,  before, 

and  at  the  time  of  making  the  said  promise,  had  notice. 
The  plea  then  averred  that  the  sale  was  a  private  sale,  and 
that  the  promise  and  the  buying  fi*om  the  defendant  took 
place  subject  to  the  said  rules  and  regulations  touching  the 
private  sale  of  horses,  and  that  the  same  were  agreed  to 
by  the  parties;  and  although  the  time  limited  by  the 
said  rules  for  the  delivery  of  the  notice  and  certificate  had 
elapsed  before  the  commencement  of  the  suit,  yet  no  such 
notice  or  certificate  had  been  delivered  by  or  for  the  plain- 
tiff, at  the  office  of  the  said  R.  Lucas.     Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea 
amounted  to  the  general  issue.  That  whereas  the  plaintiff 
had  declared  on  an  absolute  and  unqualified  undertaking 
that  the  mare  was  sound,  the  defendant  had  not  confessed 
and  avoided  the  same,  nor  had  directly  denied  such  promise, 
but  had  stated  matters  for  the  purpose  of  qualifying  such 
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promisey  and  of  shewing  that  the  warranty  remained  in        1841. 
force  only  until  twelve  at  noon  of  the  day  after  the  sale, 
and  was  a  warranty  against  such  unsoundness  only  as  the 
plaintiff  might  discover  within  such  period. 

Cromptofi,  in  support  of  the  demurrer.  The  plea  shews 
that  the  contract  was  different  from  that  declared  upon, 
and,  therefore,  amounts  to  the  general  issue.  [^Parke,  B. — 
The  plea  admits  the  sale  of  the  horse  and  the  warranty, 
but  shews  that  there  was  no  breach  of  the  contract].  In 
Bywater  v.  Richardson  (a),  there  was  a  similar  condition 
attached  to  the  warranty,  and  Littledale,  J.,  seems  to  have 
considered  it  a  qualified  warranty,  which  might  be  given  in 
evidence  under  the  general  issue.  A  contract  to  carry  goods 
ftom  London,  and  deliver  them  safely  at  Dover,  was  held 
not  to  be  supported  by  a  contract  to  carry  and  deliver  safely 
(fire  and  robbery  excepted).  Latham  v.  Rutky  (6).  Here 
the  contract  alleged  is,  that  the  defendant  will  be  generally 
answerable  for  the  unsoundness  of  the  mare,  but  the  con- 
tract shewn  by  the  plea  is  that  he  will  not  be  answerable 
after  the  expiration  of  a  certain  time.  It  is  true  that  a  con- 
dition which  merely  affects  the  amount  of  damages  need 
not  be  set  out  in  the  declaration,  Clarke  v.  Gray  (c),  but  it 
18  a  variance  to  declare  upon  a  qualified  contract  as  absolute 
in  terms,  Howell  v.  Richards  (cI),  Tempany  v.  Burnand  {e\ 
Browne  "v.  KniU  (/).  In  Whittaker  v.  Ma/rson  ($f),  the 
plaintiff  declared  on  a  contract  of  sale  of  certain  books,  the 
defendant  pleaded  that  the  books  were  sold  subject  and 
according  to  the  usage  and  course  of  dealing  observed 
among  booksellers  in  London,  and  on  demurrer  to  the  re- 
plication of  de  injuria,  it  was  held,  that  the  plea  in  effect 
amounted  to  the  general  issue.  [Parke^  B. — There,  the 
plea  set  up  a  different  contract;  here,  the  plea  does  not 

(a)  1  AdoL  &  E.  508.  («)  4  Campb.  20. 

(6)  2  B.  &  a  20.  (/)  2  B.  &  B.  396. 

(c)  6  East,  564.  {g)  2  Scott,  567. 
(lO  11  Eiwt,633. 
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1841.        alter  the  oonsideration  or  the  promise].     The  omiaBkm  to 
Smabt        ^^^  ^®  qualificatioD  entirely  ahers  the  legal  effect  of  the 
*•  contract.    The  case  is  distinguishaUe  from  Syms  v.  CAop- 

Un  {a\  which  was  an  action  against  a  coach  proprietor  fiv 
the  loss  of  a  parcel  above  the  value  o{}OL,toirf  the  omiaaon 
to  declare  the  value  of  the  parcel  did  not  qualify  the  natnre 
of  the  contract,  but  was  a  matter  which  avoided  it,  and, 
therefore,  required  to  be  specially  pleaded. 


/.  Henderson,  contra.  It  is  ocmceded  that  if  a  plea  dji 
doses  a  different  contract  firom  that  alleged  in  the  declara- 
tion, it  is  bad,  as  auKHmting  to  the  general  issue.  But  this 
plea  is  consistent  vrith  the  contract  declared  <m ;  it  admits 
the  promise  and  breach,  but  shews  collateral  circumstanoefl^ 
which  exempts  the  defendant  firom  all  liability  to  pay 
damages.  In  Latham  v.  Rutiey,  the  pnHnise  alleged  was 
to  cany  and  deliver  at  all  eventai,  but  the  contract  in  fiict 
was  of  a  qualified  nature,  and,  therefore,  did  not  support  the 
promise.  But  where  the  promise  is  abscdute,  and  the  de- 
fence is  that  collateral  matters  have  destroyed  its  efficiency, 
such  matters  must  be  specially  pleaded,  Synu  v.  Chapttn^ 
Hotham  v.  The  East  India  Company  (6).  It  was  not  ne- 
cessary fiur  the  plaintiff  to  state  or  aver  performance  of  the 
condition  annexed  to  this  warrant ;  it  was  sufficient  for 
him  to  allege  the  contract  and  breach.  Then  as  the  de- 
fendant relied  upon  a  condition  collateral  to  the  contract, 
it  was  necessary  for  him  to  plead  it 

CrompUm  in  reply.  The  qualification  of  the  contract, 
shewn  by  the  plea,  affects  the  consideration  stated  in  the 
declaration,  for  the  plaintiff  is  bound  to  give  notice  of  the 
unsoundness  before  he  can  have  an  absolute  warranty. 
Hotham  v.  I  he  £cut  India  Company  only  decides  that  in 
an  action  of  covenant,  a  party  need  not  set  out  other  co- 
venants than  those,  the  breach  of  which  he  complains.     If 

(a)  5  Adol.  &  E.  634.  (6)  1  T.  R.  63S. 
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the  condition  qualify  the  original  promisey  it  must  be  set        1841. 
out  in  the  declaratioiu 


Pajule,  B. — I  am  of  opinion  that  the  defendant  is  en- 
titled to  the  judgment  of  the  Court  The  declaration  states 
that  in  consideration  that  the  plaintiff  would  buy  a  mare  of 
the  defendant,  the  defendant  promised  that  the  mare  was 
sound.  Then  the  plea  shews  that  the  mare  was  sold, 
subject  to  a  condition  that  the  warranty  of  soundness  was 
to  remain  in  force  up  to  a  certain  time  only,  unless  notice 
of  unsoundness  was  in  the  meantime  given.  It  appears 
to  me  that  such  plea  is  not  bad  as  amounting  to  the  general 
issue.  It  admits  the  contract  and  the  promise,  but  shews  it 
to  have  been  made  subject  to  certain  rules  which  have  not 
been  complied  with.  It  in  effect  states  that  particular  terms 
were  to  be  parcel  of  the  contract  The  true  meaning  of  the 
agreement  is,  that  the  warran^  shall  be  deemed  to  have 
been  complied  with,  unless  a  notice  and  certificate  shall  be 
delivered  to  the  vendor  before  noon  of  the  day  following 
the  sale.  That  is  not  a  denial  of  the  warranty,  but  a  mere 
condition  annexed  to  the  contract  No  notice  and  certifi- 
cate were  delivered,  and,  therefore,  the  contract  was  com- 
^ied  with.  Perhaps,  if  the  matter  relating  to  the  notice  had 
been  by  way  of  proviso,  it  might  have  been  necessary  to 
state  it  in  the  declaration,  but  upon  that  point  I  give  no 
opinion.  The  ground  of  my  judgment  is  that  every  word 
of  this  plea  is  consistent  vdth  the  contract  stated  in  the 
declaration. 

Aldebson,  B. — The  meaning  of  the  plea  is,  that  there 
was  a  warranty  of  soundness,  and  that  it  was  to  be  consi- 
dered as  complied  with,  unless  a  notice  and  certificate  of  un- 
soundness shoiild  be  given  within  a  certain  time,  which  was 
not  done.   That  is  not  a  denial  of  contract,  but  of  the  breach. 

Gurnet  and  Rolfe,  Bs.,  concurred. 

Judgment  for  defendant 


Smart 

9. 
HVDB. 
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1841. 

Doe  d.  Pabson  v.  Heather. 

A  dedtntioii  A  DECLARATION  in  ejectment  stated  the  demise  to 

omitted  the  be  OH  the  3l8t  October,  without  mentioning  any  year. 
^!^mL'      ^^  *e  ^™1  before  Lord  Abinger,  C.  B.,  at  the  Ifiddle- 

tml,  the  plain-  ggx  Sittings  after  Hilary  Term,  it  was  contended,  on  the 

proved  his  title,  part  of  the  defendant,  that  the  plaintiff  ought  to  be  non- 

m^^^the  suited.     The  learned  judge,  however,  amended  the  reonnd, 

record  iccord-  ^y  inserting  the  year  **  1840"  in  the  declaration,  and  re- 

•j/drf,  that  served  leave  for  the  defendant  to  move  to  enter  a  nonsuit, 

thouff^  this         •  >^  % 

was  not  a  Ta-  if  the  Court  should  be  of  opinion  that  the  amendment 
l^l^^^^,^^^  ^  could  not  be  made.  A  verdict  having  been  found  for  the 
^^J^^^'  lessor  of  the  plamtiff, 

e.  42,  a.  23,  *^  ' 

jet  as  the 

Sice^tMiH  in  Letihy  had  obtained  a  rule  nisi  to  enter  a  nonsuit,  against 

sion  was  no 
ground  of  non- 

soH.  G.  T.  White  shewed  cause.     The  amendment  was  pn>- 

thattheomis-  P^i^lj  made,  under  the  3  &  4  Wm.  4,  a  42,  s.  23.  The 
"^'^^JJJ^^  omission  of  the  year  of  the  demise  did  not  affisct  the  merits 
wr^ng  the      of  the  case.     All  that  the  lessor  of  the  plaintiff  had  to  do, 

was  to  prove  a  tide  at  the  dme  the  writ  issued.  Such  title 
clearly  appeared  by  the  evidence.  The  defect  in  settii:^ 
out  the  title  is  cured  by  the  verdict,  though  it  would  be 
otherwise  with  a  defective  tide.  In  SnuM  d.  Baker  v. 
Cole  (a),  the  demise  was  laid  in  the  thirty-third  year  of 
Greoige  the  Third,  when  it  was  in  fact  the  first  year  of  that 
reign,  and  it  was  argued  in  arrest  of  judgment,  that  the 
demise  was  void  upon  the  ftce  of  it;  but  DenUauy  J.,  in 
giving  judgment  said,  **  This  is  not  an  uncertain  description, 
but  a  title  defectively  set  out  by  the  mere  mistake  of  the 
clerk ;  and  being  in  ejectment,  there  is  the  more  reason  for 
our  overruling  this  nice  objection." 

(a)  2  Burr.  1159. 


Jndgnient. 
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Leaky  did  not  appear  to  support  his  rule.  1841. 

Doed. 

Parke,  B. — I  am  of  opinion  that  the  rule  ought  to  be       Parson 
discharged.     It  seems  to  me,  however,  that  this  is  not  a     Heatree. 
case  within  the  3  &  4  Wm.  4,  c  42,  s.  23.     That  statute 
authorizes  amendments  only  in  cases  of  variance  between 
the  proof  of  contracts,  customs,  &c,  and  the  setting  forth  of 
them  on  the  record.     This  cannot  be  said  to  be  a  variance 
with  respect  to  any  contract  or  custom,  &c.     But  though 
the  declaration  is  defective,  it  would  be  supported  by  proof 
of  the  plaintiff  being  entided  to  the  premises  on  the  31st 
October  in  some  year  before  the  writ  issued.     The  evidence 
proved  the  plaintiff's  title,  and  the  verdict  was  properiy 
finrnd  for  him.     With  respect  to  a  motion  in  arrest  of 
judgment,  I  am  inclined  to  think  that  the  case  cited  is  a 
sufficient  authority  to  shew  that  it  would  not  be  successful ; 
but  upon  that  point  it  is  unnecessary  to  give  any  opinion. 
The  defendant  could  not  demur  to  the  declaration,  because 
he  is  obliged  by  the  terms  of  the  consent  rule  to  plead  not 
guilty.     A  special  application  might  have  been  made  to  the 
Court  to  amend  the  defect 

Lord  Abinqer,  C.  B.,  Alderson,  and  Rolfe,  Bs.,  con 
curred. 

Rule  discharged. 


ROADKNIQHT  9.  GrBEN. 

1.  HIS  case,  which  was  an  action  of  trespass  quare  clausum  The  plaintiff 
fiegit,  was  tried   at  the   Somersetshire   Summer  Assizes,  '^^^^|^^, 


1837,  when  a  verdict  was  found  for  the  plaintiff,  with  less  f*'?;^?"^ 
than  40f.  damages.      The  plaintiff's  counsel  applied  to  uinedaTerdiet 
the  judge  who  tried  the  cause  to  certify  for  costs,  under  the  4o«.,  and  tlie 
22  &  23  Car.  2,  c  9,  s.  136,  but  the  certificate  was  refused,  {j^^^f^f 

ootU.  Noftir- 
tlMT  itep  WM  taken  until  after  the  pasting  of  the  3  &  4  Yict*  c  24.  when  the  plaintiff  signed 
Judgment.     SnnUe,  that  he  was  entitled  to  fiiU  costs. 

VOL.    L — N.  9.  F  D.    P.   C. 
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1841.        On  the  3rd  July,  1840,  the  3  &  4  Vict  c.  24,  came  into 

RoADKNioHT   opc^ation,  which  repealed  so  much  of  the  22  &  23  Car.  2, 

V-  c.  9,  as  relates  to  costs  in  personal  actions.     On  the  20th 

January,  1841,  the  plaintiff  proceeded  to  tax  his  fiill  costs 

and  signed  judgment 

A  rule  having  been  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  review  his  taxation, 

Humfrey  shewed  cause.  The  plaintiff  is  entitled  to  his  costs. 
The  judgment  only  took  effect  from  the  day  it  was  signed. 
3  Reg.  Gen.,  H.  T.,  4  Wm.  4,  (Heading  Rules).  At  that 
time  the  22  &  23  Car.  2  was  repealed,  consequently  there  was 
nothing  to  prevent  the  Master  taxing  the  plaintiff  his  costs. 
Morgany.  Thorn{a)y  is  precisely  in  point  There,  in  an  action 
of  trespass,  a  verdict  had  been  found  for  the  plaintiff,  with  1«. 
damages;  tlie  judge  was  applied  to,  to  certify  to  deprive 
the  plaintiff  of  costs,  under  the  43  Eliz.  c.  6,  s.  2,  but  he 
did  not  give  his  certificate  until  after  the  3  &  4  Vict  c  24 
came  into  operation,  and  it  was  held  that  the  certificate 
was  void.  After  a  statute  is  repealed,  it  is  the  same  as  if 
it  had  never  existed.  Where  a  statute  enacted,  that  if  an 
action  should  be  brought  against  any  person  for  anything 
done  in  pursuance  of  that  act,  and  the  plainidff  become 
nonsuit,  the  defendants  should  recover  treble  costs;  the 
statute  having  been  repealed  after  the  plaintiff  became 
nonsuit,  but  before  the  time  for  signing  judgment,  it  was 
held  that  the  defendants  were  not  entitled  to  treble  costs. 
Charrington  v.  Meatheringam  {b).  In  Kay  v.  Godwin  (c) 
proceedings  in  bankruptcy,  enrolled  under  a  statute  sub- 
sequently to  its  repeal,  were  held  to  be  inadmissible  in 
evidence,  and  Tindal,  C.  J.,  there  says,  '<  I  take  the  e£kct 
of  repealing  a  statute  to  be,  to  obliterate  it  as  completely 
from  the  records  of  Parliament  as  if  it  had  never  passed." 
The  same  principle  is  laid  down  in  The  Queen  v.  The  In- 
habitants of  Mawgan{dy      The   right   to  costs  does  not 

(a)  Ante,  vol.  Q,  p.  226.  (c)  6  Bing.  676. 

(6)  2  M.  &  W.  228 ;  Ante,  vol.  (rf)  8  AdoL  &  E.  496. 

5,  p.  464. 
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depend  upon  the  verdict,  but  upon  the  judgment     It  is        1841. 
clear  that  the  plaintiff  is  at  liberty  to  sign  judgment  for   .J — "^ — ^ 
some  amount,  and  as  the  22  &  23  Car.  2,  has  been  repealed,  v. 

he  is  entitled  to  such  costs  as  the  law  would  have  given 
him  prior  to  the  passing  of  that  act  If  the  defendant 
wished  to  prevent  this  consequence,  he  should  have  com- 
pelled the  plaintiff  to  sign  judgment  before  the  statute  was 
repealed. 

^.  H,  Watson^  in  support  of  the  rule.  It  could  never 
have  been  the  mtention  of  the  Legislature  that  the  3  &  4 
Vict  c.  24,  should  have  no  effect  with  respect  to  actions 
tried  before  that  statute  passed,  but  in  which  judgment  was 
not  signed  until  afterwards.  The  language  of  the  statute 
is,  ^*  that  if  the  plaindff  in  any  action  of  trespass  or  trespass 
on  the  case,  brought  or  to  be  brought,  &c.,  shall  recover 
by  the  verdict  of  a  jury,"  &c.  That  is  sufficiently  com- 
prehensive to  apply  to  all  actions  in  which  there  has  been 
a  recovery  by  verdict,  before  the  statute  in  question  passed. 
The  word  **  recover^  has  acquired  a  technical  meaning, 
and  denotes  that  the  sum  has  been  obtained  through  the 
medium  of  a  verdict  It  is  used  in  this  sense  in  the  statute 
of  Gloucester,  6  Ed.  1,  c.  1,  in  the  24  Hen.  8,  c.  8,  in  the 
43  Eliz.  c.  6,  s.  2,  in  the  21  Jac.  1,  C,  3,  and  in  the  13  Geo. 
3,  c.  78,  s.  81.  [Alderson^  B. — The  words  of  the  statute 
are  **  shall  recover,"  not  shall  have  recovered.]  In  Brooks 
▼.  Rigby{a\  it  was  held,  that  a  plaintiff  who  accepted  . 
money  paid  into  Court,  could  not  be  said  to  recover  it, 
within  the  meaning  of  the  43  (jeo.  3,  c.  46,  s.  3.  In  Mor^ 
gan  v.  Thorn,  the  question  was  not  whether  the  plaintiff 
was  entitled  to  costs,  but  whether  the  judge  had  power  to 
certify,  after  the  passing  of  the  3  &  4  Vict  c.  24.  This 
judgment  should  have  been  signed  in  Michaelmas  Term, 
1837;  but  the  defendant  has  been  guilty  of  no  laches,  for 
he  could  not  compel  the  plaintiff  to  sign  judgment     May  v. 

(a)  2  Adol.  &  E.  21. 
F  2 
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1841.        Wooding  {a).     He  also  referred  to  Warne  y.  Beresford  {b)f 
^|^][^;^JJ^^    The  King  v.  Harries  (c),  and  Camden  v.  Anderson  {d). 


V. 

Green. 


Per  Curiam. — ^We  will  take  time  to  consider  our  judg- 
ment If  Mr.  Humfrey^s  view  is  correct,  the  late  statute 
has  given  a  great  boon  to  all  parties,  who,  during  the  last 
twenty  years,  have  brought  frivolous  actions.  The  statute 
of  Victoria  should  have  repealed  the  statute  of  Charles,  so 
far  as  related  to  all  actions  thereafter  to  be  tried. 


Cur,  adv.  vuU. 


No  judgment  was  given;  but  the  Legislature  in  the 
mean  time  passed  the  4  &  5  Vict.  c.  28,  which  received  the 
royal  assent  on  the  21st  June,  1841  (e). 

Section  2,  "  And  be  it  enacted, 
and  it  is  hereby  enacted  and  de- 
clared, that  no  plaintiff  who  had» 


(a)  3  M.  &  Sel.  500. 

(6)  Ante,  vol.  6,  p.  157,  O.  S. 

(c)  13  East,  270. 

id)  6  T.  R.  723. 

(e)  Intituled  "  An  act  to  pre- 
vent plaintiffs  in  certain  frivolous 
actions  from  obtaining  their  full 
costs  of  suit."     It  recites,  that 
whereas  it  is  expedient  to  remove 
all  doubt  whether  plaintiffs  in 
actions  which    had   been,  com- 
menced,   and    wherein    verdicts 
had    been  returned    before    the 
passing  of  the  said  act  of  the 
last  session,  (3  &  4  Vict.  c.  24,) 
may  not  still  be  entitled  to  their 
full  costs  of  suit,  contrary  to  the 
manifest  intention  of  the  same: 
be  it  therefore  enacted,  by,  &c., 
that  the  said  act  of  the  last  ses- 
sion  shall  be,  and  is  hereby  re- 
pealed, so  far  as  the  same  repeals, 
or  may  be  deemed  to  repeal,  the 
said  statute  of  the  43  Eliz.,  or  the 
said  statute  of  the  22  &  23  Car.  2, 
in  respect  to  actions  wherein  ver- 
dicts have  been  returned  before 
the  passing  of  the  said  act  of  the 
last  teBsion.*' 


before  the  passing  of  the  said  act 
of  last  session,  obtained  a  verdict 
for  a  less  amount  of  damages 
than  408,  shall  now  be  entitled 
to  full  costs,  unless  he  was  so 
entitled  immediately  before  the 
passing  of  the  said  act  of  last 
session:  Provided,  nevertheless, 
that  if  such  plaintiff  shall  have 
proceeded  since  the  passing  of 
the  said  last  mentioned  act,  and 
before  the  3rd  of  May,  1841,  to 
tax  his  full  costs  on  any  such 
verdict  so  obtained  for  less  than 
40<.,  nothing  in  this  act  contained 
shall  deprive  such  plaintiff  of  any 
remedy  thereon,  which  .he  may 
now  have  for  the  recovery  there- 
of; but  it  shall  be  lawful  for  such 
Court  or  judge,  on  the  applica- 
tion of  any  defendant  in  such 
action,  to  stay  all  proceedings  on 
such  application,  upon  payment 
of  such  costs  as  such  Court  or 
judge  shall  think  fit.'* 
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1841. 

Jackson  v.  Hanson  and  Others. 

I  HE  declaration  stated,  that  the  plaintiff  distrained  the  Ip  ^  dccUrm. 
goods  and  chattels  of  the  defendant,  John  Hanson,  for  a  pievin-bond, 
certain  sum,  then  due  to  the  plaintiff,  for  rent ;  and  the  said  J^^STIros,'* 
goods  and  chattels  being  so  distrained,  the  defendant,  John  **»•*  ****^.5' 
Hanson,  afterwards,  and  within  the  space  of  five  days  then  appear  at  the 
next  ensuing,  made  his  plaint  to  D.  H.,  Esq.,  then  being  cSurt.Midfhen 
sheriff  of  the  county  of  Warwick,  out  of  the  county  Court  "*^  |*»?T  P"^ 

•'  '  .  "^  secate  hts  suit 

of  the  said  sheriff,  of  the  taking,  and  unjustly  detaining,  of  with  effect. 
the  said  goods  and  chattels  of  the  said  defendant,  John  h  was  consist- 
Hanson,  by  the  plaintiff;  and  then  and  there  prayed  the  tULl^h  that 
said  sheriff,  that  the  said  goods  and  chattels  might  be  forth-  the  suit  wu 

,  ,  ,  ,  -    commenced  at 

with  replevied  by  the  said  sheriff,  and  delivered  to  the  said  the  first  coantj 
defendant,  John  Hanson.     And,  tiiereupon.  the  said  D.  H.,  .^"^;^.- 
Esq.,  so  being  sheriff  of  the  county  of  Warwick,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
did  take  fix>m  the  s^d  defendant,  John  Hanson,  and  from 
the  said  defendants,  George  Marshall  and  Samuel  White, 
as  two  responidble  sureties,  a  bond,  in  double  the  value  of 
the  said  goods  and  chattels  so  distrained,  as  aforesaid,  (the 
value  of  the  said  goods  and  chattels  having  been,  on  that 
occasion,  first  ascertained,  by  the  oath  of  a  credible  wit- 
ness, duly  sworn  according  to  the  form  of  the  statute  in 
such  case  made  and  provided).     And  the  said  defendant, 
John  Hanson,  and  the  said  defendants,  George  Marshall 
and  Samuel  White,  on  the  3rd  day  of  June,  a.  d.  1840, 
by  their  cert^n  writing  obligatory,  sealed  with  their  re- 
spective seals  (profert),  did,  jointly  and  severally  acknow- 
ledge themselves  to  be  held,  and  firmly  bound,  to  the  said 
D.  H.,  Esq.,  so  being  the  sheriff  of  the  said  county  of  War- 
wick, in  the  sum  of  282.,  above  demanded,  to  be  paid  to 
the  said  sheriff,  with  a  condition  thereunder  written,  that 
if  the  said  defendant,  John  Hanson,  should  appear  at  the 
then  next  coun^  Court,  to  be  holden  in,  and  for,  the  said 
county  of  Warwick,  and  then  and  there  should  prosecute 
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1841. 


Jackson 

Hanson 
and  Others. 


bis  suit,  with  effect,  against  the  said  plaintiff,  Joseph  Jack- 
son, for  the  taking  and  withholding  of  the  said  goods  and 
chattels,  mentioned  in  an  inventory,  unto  the  said  condition 
annexed,  being  the  said  goods  and  chatteb  first  above  men- 
tioned, and  should  make  return  thereof,  if  return  thereof 
should  be  adjudged  by  law,  and  the  said  sheriff  should 
acquit,  dischaige,  and  save  harmless  against  our  sovereign 
lady  the  Queen,  and  the  plaintiff  of,  from,  and  against  all 
and  everything,  and  things  concerning  the  premises,  then 
the  said  obligation  was  to  be  void,  or  otherwise  to  be,  and 
remain  in  full  force  and  virtue ;  and  tliereupon  the  sheriff, 
to  wit,  afterwards,  on  the  said  3rd  day  of  June,  a.  d.  1840, 
at  the  prayer  of  the  said  defendant,  John  Hanson,  replevied, 
and  made  deliverance  of  the  said  goods  and  chattels  to  the 
said  John  Hanson,  according  to  the  duty  of  his  said  office ; 
and,  although  afterwards,  to  wit,  on  the  24th  day  of  June, 
1840,  the  county  Court  of  the  said  sheriff,  of  the  said  county 
of  Warwick,  was  duly  holden  at  Warvrick,  aforesaid,  in  and 
for  the  said  county,  before  E.  C.  W.  P.  &c.,  suitors  of  the  said 
Court,  the  same  being  the  next  county  Court  of  the  said 
county  of  Warwick,  afler  the  making  of  the  said  writing 
obligatory,  as  aforesaid,  yet  the  defendant,  John  Hanson, 
did  not  appear  at  the  said  county  Court,  so  holden  next 
afler  the  making  of  the  said  writing  obUgatory,  as  aforesaid, 
and  then  and  there  prosecute  his  said  action  with  effect, 
against  the  plaintiff,  according  to  the  form  and  effect  of  the 
said  condition,  but  wholly  omitted  and  neglected  so  to  do, 
whereby  the  said  writing  obligatory  became  forfeited  to  the 
said  D.  H.,  Esq.,  so  being  sheriff  of  the  said  county  of 
Warwick,  aforesaid;  and,  the  same  being  so  forfeited,  the 
said  sheriff  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  19th  day  of  August,  a.  d.  1840,  (to 
wit,  at  the  request  and  cost  of  the  said  plaintiff,)  by  an 
indorsement  on  the  said  writing  obligatory,  duly  assigned 
the  said  writing  obligatory  to  the  said  plaintiff,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  as 
by  the  same  assignment  indorsed  on  the  same  writing  obli- 
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gatory,  as  aforesaid,  and  to  the  said  Court  of  our  lady  the 
Queen,  before  the  said  Barons,  now  here  shewn,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  may  fully  appear: 
by  means  whereof  and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  plaintiff, 
as  assignee  of  the  said  D.  H.,  Esq.,  so  being  sheriff  of  the 
said  county  of  Warwick,  as  aforesaid,  to  demand  from  the 
defendants  the  said  sum  of  28/.,  yet  the  defendants  have 
not,  nor  hath  any  of  them,  paid  the  same,  &c. 

I^pecial  demurrer,  assigning  for  causes,  that  it  does  not 
appear  by  the  said  declaration,  nor  by  the  breach  assigned 
therein,  that  the  said  John  Hanson  did  not  appear  at  the 
said  county  Court;  and  that  it  does  not  appear  by  the  said 
declaration,  nor  by  the  breach  assigned  therein,  that  the 
said  John  Hanson  hath  not  prosecuted  his  said  action  with 
effect;  and  that  the  said  declaration  is,  in  other  respects, 
infiyrmal  and  insufficient  The  indorsement  in  the  maigin 
of  the  demurrer  book  was : — Tlie  defendants  will  ai^ue  the 
points  of  law,  stated  in  the  special  causes :  also,  that  the 
condition  of  the  bond  is  not  according  to  the  statute, 
11  Geo.  2,  c.  19,  s.  23,  and,  therefore,  the  bond  is  not 
assignable:  also,  that  the  assignee  cannot  take  advantage  of 
such  a  breach  as  that  assigned  in  the  declaration. 


1841. 


Jackson 

V. 

Hanson 
tnd  OUien. 


Orajfi  in  support  of  the  demurrer.     A  replevin  bond  is  as- 
signaUe,  by  virtue  of  the  11  Geo.  2,  c.  19,  s.  23  (a).     That 


Ca)  Whereby  for  the  preveDtion 
of  vezBtioiie  replevins  of  distress 
taken  for  rent,  it  is  enacted,  that 
an  sheriffs  and  other  officers 
having  anthority  to  grant  reple- 
nna,  may  and  shall,  in  every 
replevin  of  a  distress  for  rent, 
take  in  their  own  names,  from 
the  plaintiff  and  two  responsible 
persons  as  sureties,  a  bond  in 
doable  the  value  of  the  floods 
distrained,  (such  value  to  l)e  as- 


certained  by  the  oath  of  one  or 
more  credible  witness  or  wit- 
nesses, not  interested  in  the 
goods  or  distress,  which  oath  the 
person  granting  such  replevin  is 
hereby  authorized  and  required 
to  administer,)  and  conditioned 
for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for 
duly  returning  the  goods  and 
chattels  distrained,  in  case  a  re- 
turn shall  be  awarded,  before  any 
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0. 

Hakson 

•wlOdien. 


Statute  requires^  that  the  bond  shall  contain  oeitain 
tions,  and  unless  it  contains  some  one  of  those  conditions^ 
it  is  not  assignable.  It  has,  indeed,  been  held,  that  the 
omission  of  one  condition  will  not  render  the  bond  non- 
assignable, provided  it  contains  other  conditions  required 
by  the  statute ;  but  it  has  never  been  held,  that  an  assignee 
can  assign  a  breach  of  a  condition  not  within  the  statute. 
The  condition  of  this  bond  is,  ^^  if  the  said  John  Hanson 
shall  appear  at  the  then  next  county  Court,  to  be  holden 
in,  and  for,  the  county  of  Warwick,  and  then  and  there  shall 
prosecute  his  suit  with  effect,"  &c«  That  is  not  a  condition 
within  the  statute.  The  words  *^  prosecute  the  suit  with 
efiect"  have  reference  to  the  termination  of  the  suit,  for 
there  cannot  be  a  prosecution  with  effect  until  the  suit  is 
determined.  Then,  by  the  terms  of  this  condition,  there 
must  be  a  termination  of  the  suit,  then  and  there,  that  is, 
at  the  then  next  county  Court,  so  that,  unless  the  suit  is 
wholly  terminated  at  the  first  county  Court,  the  bond  is 
forfeited.  That  is  a  condition  which  the  statute  never  con- 
templated. The  pledges  to  prosecute  incurred  no  respon- 
sibility until  the  suit  was  terminated.  These  pledges 
existed  at  common  law,  Co,  Litt.  145,  b.  The  statute  of 
Westminster  2, 13  Edw.  1,  c.  2,  required,  in  addition,  pledges 
de  retomo  habendo.      In  Mansfield  v.  Richman  (a),  there 


deliverance  be  made  of  the  dis- 
tress; and  that  such  sheriff,  or 
other  officer  as  aforesaid,  taking 
any  such  bond,  shall,  at  the  re- 
quest and  cost  of  the  avowant  or 
person  making  conusance,  assign 
such  bond  to  the  avowant  or  per- 
son aforesaid,  by  indorsing  the 
same,  and  attesting  it  under  his 
hand  and  seal,  in  the  presence 
of  two  or  more  credible  witnesses; 
which  may  be  done  without  any 
•tamp,  provided  the  assignment 
so  indorsed,  be  duly  stamped 
before  any  action  brought  there- 


upon, and  if  the  bond  so  taken 
and  assigned  be  forfeited,  the 
avowant  or  person  making  conu- 
sance, may  bring  an  action,  and 
recover  thereupon,  in  his  own 
name,  and  the  Court,  where  such 
action  shall  be  brought,  may,  by 
a  rule  of  the  same  Court,  give 
such  relief  to  the  parties  upon 
such  bond  as  may  be  agreeable 
to  justice  and  reason,  and  such 
rule  shall  have  the  nature  and 
effect  of  a  defeasance  to  such 
bond." 
(ffl)  Fort.  330. 
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was  a  demurrer  to  the  declaration,  on  the  ground  that  no 
{dedges  were  on  the  writ,  or  mentioned  in  the  declaration, 
and  it  was  held  per  totam  curiam,  that  *'he  may  enter 
pledges  at  any  time  before  judgment,  because  pledges  are  not 
liable  before  judgment,  and  not  then,  if  it  be  for  the  plaintiff; 
and  BainSf  Seijt.,  said,  it  had  been  so  determined  before, 
Cr^  Car.  91,  92,  Skeltouy  92,  Hobart,  93.  There  is  no 
instance,  after  the  statute  of  Westminster,  of  the  pledges 
being  liable  until  the  termination  of  the  suit,  and  those  de 
proeequendo  and  de  retormo  habendo  were,  in  some  in- 
stances, different  persons,  Co.  Ent.  637,  DaUon,  434.  The 
sheriff  appears  to  have  acted  in  two  ways ;  sometimes  the 
jdedges  entered  into  a  recognizance,  as  in  the  precedent  in 
Co.  JEni.9  and  sometimes  the  sheriff  took  a  bond,  Blackett 
V.  Crissop  (a).  That  form  of  bond  seems  to  have  been  con- 
tinued after  the  statute,  the  words  "  without  delay"  being 
added.  In  the  bond  used  before  the  11  Geo.  2,  c  19,  the 
words  were,  to  **  prosecute  with  effect,''  which  shevrs,  that 
the  statute  only  introduced  the  common  law  liability  of  the 
pledges  to  prosecute  to  a  successful,  or  rather,  not  unsuccessful 
termination  of  the  suit  There  are  several  authorities  since 
the  11  Geo.  2,  to  shew,  that  '^  prosecuting  with  effect"  im- 
plies a  termination  of  the  suit  In  Brackenbury  v.  Pell  (6), 
Le  Blanc,  J.,  says,  '*  What  is  prosecuting  with  effect?  what 
else  can  it  mean,  than  it  was  prosecuted  to  judgment  T*  In 
Perreau  v.  Bevanic),  Holroyd,  J.,  says,  ''  But  there  was 
only  an  allegation  that  the  suit  was  not  prosecuted  with 
effect  in  the  Court  above,  that  is,  with  final  success."  In 
The  Duke  of  Ormond  v.  Bierkf  (cQ,  it  was  held  to  be  a  pro- 
secuting with  effect  if  the  plaintiff  dies,  and  the  suit  abates. 
In  Tumor  v.  Turner  (e),  Dallas,  C.  J.,  says,  "  We  tiiink 
the  condition  of  the  bond  broken  by  the  plaintiff  in  re- 
plevin becoming  nonsuit;  he  has  not  prosecuted  his  suit 


1841. 


Jackson 

9. 

Hanson 
•BdOthen. 


(a)  1  Ld.  Raym.  278. 
{b)  12  East,  587. 
(c)  5  B.  &  C.  301. 


(d)  Garth.  519. 

(e)  2B.  &  B.  111. 


9. 

Hanson 
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with  efiect."  In  Uarriton  ▼.  Wardle(a)f  Parke,  J.,  says, 
^  Where  the  breach  assigned  is,  that  the  plaintiff  in  replevin 
did  not  prosecute  his  suit  with  effect,  it  is  a  su£5cient  answer 
and  OUicn.  to  shew,  that  that  suit  is  still  pending;  but  it  is  no  answer 
where  the  breach  also  is,  that  he  did  not  prosecute  it  without 
delay."  For  assigning  the  breach  in  the  present  case,  the 
plaintiff  has  construed  the  condition,  as  if  it  required  the 
suit  to  be  terminated  at  the  next  county  Court  If  it  be 
said,  that  the  words  "  then  and  there"  only  require  so  much 
of  the  prosecution  of  the  suit  to  be  with  effect  as  takes  place 
at  that  Court,  the  answer  is,  that  the  condition,  not  extend- 
ing beyond  the  first  Court,  is  then  performed ;  and  if  the 
suit  fidls  at  a  subsequent  stage,  there  is  no  condition  which 
remains  to  be  broken.  It  might,  in  many  cases,  be  imprac- 
ticable to  prosecute  the  suit  to  a  termination  at  one  Court 
In  some  of  the  precedents,  the  words  "  then  and  there"  are 
omitted,  7  fFentworth,  536,  537,  Lane  v.  Foulk{b),  Chap- 
man V.  Butcher  {o);  and  in  no  case  where  they  occur  has  a 
similar  breach  to  the  present  been  assigned. 

Cromp^ofi,  contra.  The  breach  is  well  assigned.  IParke,  B. 
— Had  you  not  better  amend?  It  is  impossible  to  prose- 
cute the  suit  to  a  termination  at  one  Court :  of  that  we  may 
take  notice,  and  obviate  the  absurdity  by  reading  the  con- 
dition, to  appear  at  the  next  county  Court,  and  afterwards 
there  prosecute  the  suit  with  effect,  but  then  the  breach 
would  be  bad,  for  it  amounts  to  nothing  to  shew  that  he  did 
not  appear.]  The  breach  is  <*  that  he  did  not  appear,  and 
did  not  then  and  there  prosecute,"  &c.  iParke,  B, — Then 
that  would  be  double].  Phillips  v.  Price  {d)  shews  that 
the  breach  may  be  so  assigned ;  besides  there  is  no  de- 
murrer on  the  ground  of  duplicity.  In  support  of  this 
breach  it  would  be  sufficient  to  prove  that  the  plaintiff  in 
replevin  did  not  appear,  Shart  v.  Hubbard  {e).     An  obliga- 

(a)  5  B.  &  Ad.  146,  S.  C;  2  N.  (c)  Carth.  248. 

&  M.  703.  {d)  3  M.  &  Sel.  180. 

(6)  Coroberbach,  228.  (e)  2  Bing.  349. 


TRINITY   TEBM,   4    VICT. 


75 


tion  conditioned  to  do  several  things,  is  forfeited  on  the 
breach  of  one.  Tumor  v.  Turner  (a).  Here  three  things 
are  required  to  be  done,  and  the  breach  in  effect  is  that  he 
did  not  do  either  of  them.  In  Dias  v.  Freeman  (b)  the 
breach  was  that  he  did  not  appear  at  the  county  Court  next 
after  the  ^ving  of  the  bond  according  to  the  condition,  and 
did  not  then  and  there,  or  in  any  manner,  or  at  any  time  or 
place  prosecute  his  suit  with  effect,  and  the  Court  said  that 
the  breach  assigned  was  for  not  appearing.  It  is  sufficient 
to  assign  the  breach  in  the  words  of  the  covenant  or  pro- 
Cam.  Dig.  tit.  «  Pleader,''  (C  45> 


1841. 


Jackson 

9. 

Hanson 
and  Othen. 


Grajf  replied. 


Cur,  adv.  vuU. 


Pabke,  B.,  (after  stating  the  pleadings). — ^The  difficulty 
in  this  case  has  arisen  from  the  improper  form  in  which  the 
condition  of  the  replevin  bond  has  been  drawn,  viz.,  to 
appear  at  the  then  next  county  Court,  and  then  and  there 
to  prosecute  his  suit  with  effect.  The  form  of  the  condition 
should  have  pursued  the  words  of  the  act  11  Geo.  2,  and 
should  have  been  for  the  defendant,  John  Hanson,  to  appear 
at  the  then  next  county  Court,  and  prosecute  his  suit  with 
effect  and  without  delay.  Upon  the  condition  of  the  bond, 
in  the  form  in  which  it  is  drawn^  the  question  first  arises, 
what  is  its  meaning  ?  If  it  be  that  the  defendant  is  to  ap- 
pear  at  the  then  next  Court,  and  at  that  Court  prosecute 
his  suit  to  a  not  unsuccessful  termination  (which  is  the  true 
import  of  the  terms  *'  with  effect,")  the  breach  is  properly 
assigned;  and  that  Mr.  Gray^  who  ai^ued  very  ably  for 
the  defendant,  admitted.  I(  however,  the  true  meaning  of 
the  condition  is,  that  he  shall  appear  at  the  next  county 
Court,  and  then  and  there  prosecute  his  suit,  that  is,  begin 
to  prosecute  it,  and  afterwards  prosecute  it  with  effect,  then 
the  breach  is  improperly  assigned,  for  it  is  consistent  with 
the  averments  in  that  breach,  that  the  suit  may  have  been 

(a)  2  B.  &  B.  HI.  (6)  5  T.  R.  195. 
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1841.        begun  at  the  first  county  Court,  and  though  not  terminated 
^"T-^*^      '     at  that  Court,  may  still  continue ;  and  then  the  condition 
v*  has  not  been  broken.     And  we  think  that  such  is  the  true 

and  others,     meaning  of  the  condition,  for  if  we  do  not  so  construe  it, 
the   consequence  would  be,  that  the  bond  would,  under 
ordinary  circumstances,  certainly  be  forfeited  on  the  day 
after  the  first  county  Court  should  be  held,  as  it  would  be 
impossible  for  the  defendant,  according  to  the  course  of  the 
county  Court,   to  levy  his  plaint,  issue  a  summons,  and 
make  it  returnable,  and  proceed  to  trial  or  judgment  in  one 
day,  or  at  one  Court ;  and  though  there  b  a  bare  possibili^ 
of  the  penalty  being  saved  by  the  death  of  either  party, 
before  the  first  Court,  or  the  abatement  of  the  suit,  on  the 
same  day  that  the  first  Court  should  be  held,  after  the  plaint 
levied,  we  think  that  the  condition  is  to  be  construed  with 
reference  to  the  ordinary  course  of  a  suit,  and  not  with  a 
view  to  such  remote  contingencies ;  the  object  of  the  bond 
being,  that  the  question  whether  the  goods  were  rightly 
taken  should  be  properly  litigated  in  the  ordinary  way,  but 
with  reasonable  speed.     The  condition,  therefore,  ought  to 
be  construed  in  the  sense  last  attributed  to  it ;  and  conse- 
quendy,  our  judgment  should  be  for  the  defendant     But 
as  the  form  of  declaration  adopted  in  this  case  is  the  one 
given  in  the  late  Mr.  Chitty't  Pleadings^  vol.  2,  p.  173,  and 
the  plaintiff  may  have  been  misled  by  it,  we  think  that  he 
may  amend  on  payment  of  costs. 

Leave  to  amend,  on  payment  of  costs,  other- 
wise judgment  for  the  Defendant  (a). 

(a)  See  Miert  v.  Lochoood,  ante,  vol.  9,  p.  975,  O.  S. 


Dalton  r.  M*Intyre. 

The  Court  will  A  SSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 

not  let  aside  a  ,  o  ir 

demurrer  at  exchange,  drawn  by  B.  and  Co.,  payable,  three  months 

the  point  rai^  after  date,  to  their  own  order,  and  by  them  indorsed  to 

fiurljr  admiu  of  plaintiff. 

aigument.  *' 
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Plea:  That  the  bill  was  accepted  without  value  or  con-        1841. 
sideratioDy  and  upon  the  terms  and  conditions,  that  the     ^^"^^'^""^ 

defendant  should  not  be  called  upon  to  pay  it  when  due,  «• 

M'Intybx. 
but  that  it  should  be  renewed,  when  due,  by  another  bill, 

to  be  accepted  by  the  defendant,  for  the  payment  of  the 

same  sum,  two  months  after  the  date  thereof,  and  to  be 

drawn  by  B.  and  Co.,  and  payable  to  their  order:   that 

B.  and  Co.  drew  the  bill,  as  agents  for  the  plaintiff,  and  on 

their  behalf  and  that  there  was  no  value  or  consideration 

for  the  indorsement  to  the  plaintiff,  and  that  defendant  had 

always  been  ready  and  willing  to  renew  the  bill  by  the  said 

other  bill,  to  be  so  drawn  and  accepted  as  aforesaid,  and  to 

accept  the  same. 

Replication  de  injuria,  and  special  demurrer  thereto. 

BoviU  had  obtained  a  rule,  to  shew  cause  why  the  de- 
murrer should  not  be  set  aside  as  frivolous. 

Cowling  shewed  cause,  and  contended  that  the  replica- 
tion de  injuria  was  improper,  inasmuch  as  the  plea  shewed 
that  there  never  was  any  liability  or  promise,  by  the  de- 
fendant, to  pay  the  bill  when  it  became  due. 

BoviU,  in  support  of  the  rule,  cited  Isaac  v.  Farrar  (a). 
Griffin  v.  Yates  (6),  and  Humfreys  v.  ffConneU  (o),  and 
contended,  that  the  plea  only  amounted  to  matter  of  excuse, 
and  that  de  injuria  was  the  proper  replication. 

Per  Curiam. — If  there  be  so  much  doubt  as  to  render  it 
necessary  to  cite  so  many  authorities,  we  cannot  set  aside 
the  demurrer  as  frivolous.  The  point  seems  fit  to  be 
aigued;  therefore,  let  the  demurrer  be  set  down  in  due 
course. 

Rule  discharged  (cQ. 

(a)  1  M.  &  W.  65 :  Ante,  vol.         (c)  Ante,  toL  9,  p  213,  O.  S. 
4,  p,  750,  O.  S.  (<2)  See  Edwards  y.  Qremwood^ 

{h)  2  Bing.  N.  C.  579.  7  Scott,  4S2. 
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HuTcuiNsoN  t?.  Humbert. 

A  judge's  order  JIN  this  case  a  judge's  order  had  been  drawn  up  by  con- 
piiyment  o7      sent,  that  upon  payment  of  the  debt  and  costs  on  the  30th 

on^'i^rtdn*'  ^P'^'  ^^^^»  ^  further  proceedings  should  be  stayed;  but 
day.  and  on       in  default  of  payment  as  aforesaid,  the  plaintiff  to  be  at 

default  thereof  .         .    *,  . 

the  plaintiff  to   liberty  to  sign  judgment  and  issue  execution  for  the  said 

issue  execution  ^^^^  *°^  ^^^  ^^  execution,  sheriff's  poundage,  officer's 
for  debt  and      fggg^  c<  ^jj  j^j]  other  incidental  expenses."    Default  having 

poundage,  been  made  in  the  payment,  judgment  was  signed,  and  a 
« and  all  other  writ  of  fieri  facias  issucd  into  Middlesex,  which  was  re- 
incidental  ex-    turned  nulla  bona.      A  testatum  fieri  facias  then  issued 

penses. 

^eU,  that      into  Loudon,  under  which  the  sherifis  levied,  and  returned 

the  sheriff 

could  not  levy,  that  the  goods  remained  in  their  hands  for  want  of  buyers, 
defenduit  *  '^®  plaintiff  then  issued  a  writ  of  venditioni  exponas, 
liable  to  pay.     Each  of  these  writs  was  returnable  "  immediately  after  the 

as "  incidental  ,  ^  "^ 

expenses,"  the   execution  thereof,"  and  indorsed  to  levy,  besides  the  amount 

costs  of  rulfifl 

to  return  the  of  the  judgment  and  costs  of  execution,  sheriff's  poundage, 
^^^  officer's  fees,  and  all  other  incidental  expenses. 

Ltish  moved  for  a  rule,  calling  on  the  sheriffi  of  London 
or  the  defendant,  to  shew  cause  why  the  costs  of  the  rules 
to  return  the  respective  writs  should  not  be  paid  to  the 
plaintiff  out  of  the  moneys  levied.  It  was  evident,  fix>m 
the  terms  of  the  order,  that  the  intention  of  the  parties 
was  to  indemnify  the  plaintiff  against  all  costs  consequent 
upon  the  recovery  of  his  debt  As  the  writs  were  return- 
able immediately  after  execution,  it  was  necessary  to  rule 
the  sheriff  to  return  them,  in  order  to  compel  him  to  exe- 
cute them,  and  to  fix  the  date  of  the  return.  It  is  the 
invariable  practice  to  do  so,  and  tlie  Courts  have  so  far 
recognized  it,  as  to  allow  the  sheriff  a  fee  upon  the  lodging 
of  such  rule  in  the  office  (a).  The  costs  of  the  rules  were, 
therefore,  necessarily  incurred,  and  may  be  considered  as 

(a)  See  the  Table  of  Fees  pursuant  to  I  Vict.  c.  55. 
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part  of  the  execution.     The  phrase  ^*  incidental  expenses"       1841. 
can  have  no  meanings  unless  intended  to  include  expenses  Hutchinsok 
such  as  these.     [Alderson,  B. — ^It  may  mean  the  expenses  «'• 

^L^L  ^^  fll  ^S  m9  ^M  A    A 

to  which  the  plaintiff  may  be  put  in  keeping  possession  and 
seUing.]  Those  the  sheriff  would  have  a  right  to  levy. 
Tlie  provision  for  "  incidental  expenses"  is  evidently  in- 
serted for  the  benefit  of  the  plaintiff,  not  the  sheriff.  [Gur^ 
ne^,  B. — How  can  the  defendant  be  called  upon  to  pay  the 
C06ts  of  compelling  the  sheriff  to  do  his  duty  ?]  He  has 
undertaken  to  do  so  in  consideration  of  the  indulgence 
granted  him.  [Aldertofh  B. — I  do  not  see  how  you  can 
call  upon  the  sheriff  to  pay  a  sum  which  is  not  indorsed 
upon  the  writ]  The  amount  of  these  costs  could  not  be 
indorsed  upon  the  writ,  as  it  was  not  known,  when  the 
writ  issued,  that  the  rules  would  be  required. 

Alperson,  B. — Unless  these  expenses  are  incidental  to 
the  execution,  the  sheriff  has  no  power  to  levy  them.  I 
do  not  see  how  they  can  be  considered  as  incidental  If 
the  sheriff  had  levied  more  than  the.  amount  of  the  debt, 
costs^  and  expenses  of  the  execution,  he  would  have  been 
liable  to  pay  back  the  surplus  to  the  defendant.  Neither 
do  I  see  how  the  defendant  can  be  made  to  pay  them, 
without  an  express  stipulation  to  that  effect ;  he  is  only 
bound  to  pay  such  expenses  as  the  sheriff  is  authorized  to 
levy. 

GuHNST,  B. — ^The  Master  says,  that  the  practice  is  not 
to  require  defendants  to  pay  costs  of  this  description. 

Rule  refused. 
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1841. 

Hughes  v.  Barker. 
A  declaration    AsSUMPSIT.     The  declaration  stated  that  heretofore, 

stated.  "  that 

the  defendant    ^  wit,  &c.,  the  plaintiff  bargained  with  the  defendant  to 


SSe^ntiff  a    ^^J*  ^^^  ^^^  defendant  agreed  to  sell  to  the  plaintiff  a  cer- 
dweiling-house  tain  dwellinc^-house  and  fixtures,  to  wit,  for  the  residue  of 

and  fixtures  for  ^ 


the  residue  a  Certain  term  then  and  there  unexpired  therein,  to  corn- 
years,  then  and  mence  on  and  from  a  certain  day,  to  wit,  the  1st  of  January, 
SilrdS*  to*~*^  1840,  for  the  sum  of  60£,  and  thereupon,  in  consideration, 
commence  on  &c.,  the  defendant  promised  the  plaintiff  to  execute  a 
tain  day,  to  proper  conveyance,  make  out  an  abstract  of  title,  and  de- 
Jiuiuai7,*i840,  ^^^^  possession  of  the  said  dwelling-house,  &c,  and  the 
525  ^*  Si"  ®^   said  residue  of  the   term  from  the  1st  of  January,  1840. 

60L**    The  .  .  -^ 

evidence  pro-    Breach,  that  the  defendant  did  not  furnish  an  abstract  of 

duced  was  the    ^.  ,  ^  j  i.  •  /•  ^i_ 

following  ^tle,  execute   a  conveyance,  or  deliver  possession  of  the 

ameto'seU  ^  ^^^^^^e,  &c.,  but  sold  and  disposed  thereof  to  another  person, 

the  house  and  Pleas :  luTst,  non  assumpsit ;  secondly,  that  the  plaintiff 

Piccadilly,  to  did  not  bargain  to  buy,  nor  the  defendant   to  sell,  the 

commence  j      n*        i_  j  /»    ^  j       ^  /• '^ 

ftom  the  ist  dwelling-house  and  fixtures,  modo  et  forma. 
MUfo^loiL-  At  the  trial  before  Lord  AUnger,  C.  B.,  at  the  Middle- 
fleU^avari-  sex  Sittings  afler  Hilary  Term,  1841,  the  plaintiff,  in  sup- 
the  dedantion  port  of  his  casc,  gave  in  evidence  the  following  document, 
M  theSrttOT*"'  signed  by  the  defendant  only :  "  I  agree  to  sell  the  house 
purported  to     m^j  fixtures,  No.  163,  Piccadilly,  to  commence  from  the  Ist 

convey  the  tee  •' 

fimple.  January  next,  for  602."    By  another  document,  similar  in  its 

terms,  but  not  signed  by  the  plaintiff,  the  latter  agreed  '*  to 
take"  the  premises  of  the  defendant  It  was  objected,  on 
the  part  of  the  defendant,  that  there  was  a  material  variance 
between  the  contract  proved  and  that  laid  in  the  declara- 
tion (a).  The  learned  judge  nonsuited  the  plaintiff,  but 
reserved  leave  to  him  to  enter  a  verdict. 

Piatt  obtained  a  rule  nisi  accordingly,  against  which 

(a)  It  was  also  objected  that     judgment  of  the  Court  did  not 
the  memorandum  did  not  satisfy      proceed  on  that  ground, 
the  Statute  of  Frauds,  but  the 
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Kelly  shewed  cause.     There  is  a  material  variance  be-        1841. 
ween  the  contract  stated  in  the  declaradon,  and  that  con-       nJJ^Jj^ 
tained  in  the  written  document  produced  in  evidence.     The  ^' 

former  alleges  a  contract  for  the  purchase  of  a  dwelling- 
house  and  fixtures  for  the  residue  of  a  term  of  years.  The 
agreement,  however,  is  general  in  its  terms,  and  imports 
that  the  fee  simple  is  to  be  disposed  o£ 

Plait  and  AT.  Smith,  contra,  contended  that  the  agree- 
ment was  only  a  contract  to  sell  such  interest  as  the  de- 
fendant possessed  in  the  preinise& 

Lord  Abinoeb,  C.  B. — I  entertain  no  doubt  in  this  case. 
The  declaration  states  a  contract  of  sale  of  the  residue  of 
a  term  of  years,  and  the  contract,  when  produced,  imports 
a  sale  of  the  fee  simple,  or  at  least  leaves  it  doubtful  what 
interest  is  intended  to  be  conveyed.  It  is  said  that  the 
agreement  amounts  to  a  contract  to  sell  the  interest  which 
the  defendant  possesses  in  the  premises ;  but  if  the  pur- 
chaser intended  to  buy  that  uncertain  interest,  it  should 
be  so  expressed  on  the  fece  of  the  declaration.  That, 
however,  was  not  the  intention  of  the  parties.  I  think  that 
there  is  a  variance,  and  that  the  rule  for  setting  aside  the 
nonsuit  should  be  discharged. 

Pabke,  B. — ^The  plaintifiP  is  in  this  dilemma ;  if  the 
agreement  imports  the  sale  of  a  leasehold  interest,  the  de- 
claration cannot  be  supported,  as  it  states  a  contract  with 
such  conditions  annexed  to  it  as  are  not  to  be  found  in  that 
instrument ;  on  the  other  hand,  if  the  conveyance  be  of  the 
fee  simple,  there  is  again  a  variance  between  the  declara- 
tion and  proof  Tbe  price,  indeed,  and  the  situation  of  the 
promises,  may  create  a  strong  suspicion  that  the  conveyance 
of  the  fee  simple  was  not  intended ;  but  of  those  facts  we 
cannot  take  judicial  notice.  It  may  be  that  the  seller,  in- 
dulging some  fency  or  predilection  for  the  plaintiff,  had 

VOL.  L — V,  8.  G  D.  p.  a 
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1841.        resolved  to  sell  the  premises  to  him  for  an  inadequate 


Hughes        P"^ 

Aldebson  and  Rolfe,  Bs.,  concurred. 


9. 


Rule  discharged. 


Roberts  v.  Hughes. 

wmt^^^  IN  this  case,  which  had  been  tried  before  the  under- 
the  ground        sheriff  of  Merionethshire,  a  verdict  was  entered  for  the 

that  the  rer-  ^     ^  ' 

diet  was  en-        plaintiff, 
tered  by  mis- 
take, the  Gcmrt 

Ii^iIh  ^  /ervtf,  on  behalf  of  the  defendant,  had  obtained  a  rule, 

jwjman  as  to    callimr  on  the  plaintiff  to  shew  cause  why  there  should  not 

what  oocorred  °  .     *  "^  . 

in  open  Court,  be  a  new  trial,  on  the  ground  that  the  verdict  had  been 
tibe  T^d^       entered  for  the  plaintiff  by  a  mistake  of  the  under-sheriff 

R.  F.  Richards  shewed  cause,  and  was  about  to  read  the 
affidavit  of  one  of  the  jury  as  to  what  took  place  at  the  time 
the  verdict  was  delivered,  when 

Jervis  objected,  that  the  affidavit  could  not  be  read.  It 
was  the  established  practice  not  to  receive  the  affidavits  of 
jurymen. 

Per  Curiam. — ^The  rule  does  not  prevent  jurymen  from 
stating,  on  affidavit,  what  took  place  in  open  Court,  but 
only  relates  to  what  occurred  amongst  them  in  their  private 
room,  or  to  the  grounds  upon  which  they  gave  their  verdict 

The  affidavit  was  then  read,  and  the  rule  made  absolute. 
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1841. 

Eyre  v.  Shelly. 
"E ACOCK  moved  for  a  rule,  calling  on  the  defendant  Where  in  an 

.  ,        _      _  _  111  .1  attoraey**  bill 

to  shew  cause  why  the  Master  should  not  review  the  taxa-  deliveredunder 
tion  of  the  plaintiff's  bill  of  costs,  by  adding  certain  items  J^melt^ 
left  in  blanL      The  bill  had  been  referred  for  taxation  were  left  in 

blank,  the 

under  the  statute,  and  some  of  the  items  were  charged  at  Court  refused 
too  high,  and  others  at  too  low,  a  rate,  and  some  were  left  Master  to  re- 
in  blank.  These  latter  the  Master  had  refiised  to  fill  up  with  ^o^i^fiu^ 
any  amount.  ^^^  ^P* 

Per  Curiam. — ^There  should  be  no  rule.  The  charges 
sought  to  be  made  by  the  plaintiff  are  merely  discretionary, 
and  we  think  the  Master  was  right  in  not  inserting  them. 
As  the  plaintiff  has  not  made  any  claim  in  respect  of  them, 
the  jmy  could  not  have  taken  them  into  consideration  at 
the  triaL 

Rule  reftised. 


Chapman,  Public  Officer,  &c.  v.  Bowlby. 

Jl  B[IS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  a  sheriff 
why  a  writ  of  testatum  fieri  fiicias  should  not  be  set  aside  the  defendant's 
fiwr  irr^ularity.     It  appeared,  that  on  the  14th  January,  Roods,  under  a 
1841,  a  writ  of  testatum  fieri  &cias  was  sued  out  by  the  agreed  be- 
pbdntifl^  directed  to  the  sheriff  of  Durham,  and  indorsed  to  pi,a^ffand 
kvy  2,584i  7«.  Id.     Under  this  writ,  the  officer  took  in  exe-  JJ^^^^^^^V 
cution  the  goods  of  the  defendant,  and  whilst  he  remained  should  with- 

,         ,  ,     ,  draw  upon 

in  possession,  it  was  agreed  between  the  plaintiff  and  de-  payment  of 
fimdant,  that  upon  payment  of  500/.  the  officer  should  with-  5ebt,^and  duit 
draw,  and  the  judgment  stand  as  a  security  for  the  residue  *t®^j^*^J^* 
of  the  debt,  which  was  to  be  paid  by  monthly  instahnents  as  a  security 

for  the  residue, 
which  was  to 
be  paid  by  instalments,  and  that  in  default  thereof,  the  plaintiff  should  be  at  liberty  to  re-enter 
into  posse  siiop ;  defisnlt  having  been  made  in  payment  of  the  first  instalment,  the  plaintiff  issued 
a  secood  ft.  &.,  without  returning  the  first :  HM,  that  the  second  writ  was  irregular. 

o  2 


BOWUBY. 
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1 84 1 .        of  200/L,  and  in  defeult  of  payment  of  any  of  the  instalments, 

Q^^XuAv      ^®  plaintiff  should  be  at  liberty  to  issue  execution  for  the 

Public  Officer,  whole.     The  sheriff  accordingly  withdrew  firom  possefsioiu 

V.  De&ult  having  been  made,  the  plaintiff,  on  the  14th  April, 

issued  a  second  writ  of  testatum  fieri  fiu:ias,  under  which 

the  sheriff  entered,  and  took  possession  of  the  defendant's 

effects.     The  first  writ  was  not  returned. 

Knowles  shewed  cause.  The  second  writ  is  not  irregular, 
by  reason  of  the  first  not  having  been  returned.  Where 
nothing  has  been  realized  under  a  first  writ,  it  is  unne- 
cessary to  return  it  previous  to  issuing  a  second.  Miller  v. 
Pamell  (a),  and  Latoes  v.  Codrington  (6),  which  may,  per- 
haps, be  cited  as  authorities  to  the  contrary,  are  at  variance 
with  the  later  decisions  of  Edtnond  v.  Rots  (c)  and  Dtcas  v. 
Wame  {d)y  in  which  it  was  held,  that  a  ca.  sa.  might  issue 
before  the  return  of  a  fieri  facias,  where  the  latter  had 
become  ineffectual  by  reason  of  a  distress  for  rent  or  taxes. 
{^Parke^  B. — ^The  first  writ  should  have  been  returned,  if 
any  levy  took  place  under  it :  the  test  will  be,  whether  or 
no  the  sheriff  is  ehtided  to  poundage.]  The  sheriff  \&  not 
entitled  to  poundage,  as  the  money  was  not  paid  to  him 
upon  the  levy,  but  to  the  execution  creditor  under  the 
agreement  [Parke^  B. — This  case  is  distinguishable  fix>m 
Knight  v.  Coleby  {e\  in  which  the  debtor  informed  the 
sheriff  that  he  had  sold  his  goods  to  cheat  the  plaintiff,  and 
the  sheriff,  in  consequence,  withdrew  firom  possession ;  and 
it  was  held,  that  he  might  take  the  defendant  on  a  ca.  sa. 
before  the  return  of  the  fi.  &.,  but  then,  nothing  could  have 
been  done  under  the  first  writ.]  At  all  events,  the  de- 
fendant is  precluded  by  his  agreement  fix)m  saying  that  the 
writ  is  irregular.  The  case  is  analogous  to  an  agreement 
by  a  party  to  a  warrant  of  attorney,  that  a  scire  fisu:ias  shall 
not  be  necessary  to  revive  the  judgment  upon  it 

(a)  6  Taunt.  370.  (if)  lo  Bing.  341. 

(6)  Ante,  vol.  1,  p.  30,  O.  S.  (e)  5  M.  &  W.  274. 

(c)  9  Price,  5. 


BOWLBY. 
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F.  Robinsanp  contra.     There  was  an  actual  levy  under        1841. 
the  first  writ,  for  though  the  money  was  not  paid  into  the     ohapman 
sherifiTs  hands,  it  was  paid  in  consequence  of  the  execution.  PaWic  OflBcer, 
In  the  cases  cited,  no  seizure  in  efiect  took  place,  and  if  a  v. 

return  had  been  made,  it  must  have  been  nulla  bona.  In 
Hodgkinton  v.  fVhaUey  (a),  where  the  amount  of  the  levy, 
except  a  small  sum,  was  swallowed  up  by  the  landlord's 
claim  for  rent,  it  was  held  that  a  ca.  sa.  issued  before  the 
return  of  the  fi.  fo.  was  irr^ular. 

Lord  Abinobii,  C.  B. — ^Thc  rule  must  be  absolute.  The 
second  writ  of  testatum  fieri  facias  was  irregular,  the  first 
not  having  been  returned. 

PAfiKX,  B. — I  am  of  the  same  opinion.  It  is  true  that  it 
was  agreed,  that  the  plaintifi^  should  be  at  liberty  to  re-enter 
upon  defiuilt  being  made  in  the  payment  of  the  instal- 
ments, but  that  stipulation  does  not  preclude  the  defendant 
fiom  objecting  to  an  irregularity  like  the  present  If  a 
writ  of  fieri  fisu:ias  issues,  by  virtue  of  which  a  levy  of  any 
part  of  the  debt  is  made,  the  subsequent  process  should  be 
for  the  sum  really  due,  that  is,  for  the  whole  debt,  minus 
the  sum  recovered,  and  the  first  writ  should  be  returned, 
and  the  second  recite  the  amount  levied*  In  MiUer  v. 
PameUf  the  Court  held  that  a  plaintiff  who  has  issued  a 
fieri  fiunas  cannot  abandon  it,  and  sue  out  a  ca.  sa.  before 
its  return.  It  has  been  argued,  that  that  decision  has  been 
overruled  by  Diciu  v.  Wame^  but  that  is  not  so;  in  that 
case,  there  was  no  execution,  the  goods  having  been  seized 
mider  a  distress  for  taxes.  Here,  the  sheriff  entered  upon 
the  possession,  and  part  of  the  debt  was  paid  by  compulsion. 
That,  in  my  opinion,  amounts  to  a  levy.  Such  being  the 
case,  the  first  vmt  should  have  been  returned,  and  the 
seomd  writ  should  have  stated  the  amount  recovered  under 

(a)  S  C.  &  J.  86. 
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1 841 .        the  first  execution,  and  have  been  indorsed  to  kvy  the  whole 

Chapman      ^^^^  minus  that  amount. 
Public  OflBcer,  • 

V  Alderson  and  Rolfe,  Bs.,  concurred 


BOWLBY. 


Rule  absolute. 


FOULDS  V.  WiLLOUGHBY. 

The  position  in  TROVER  for  two  horses.     Plea,  not  guilty. 
thaT^*  when-  At  the  trial  before  Maule^  J.,  at  the  last  Liverpool  as- 

ever^espass  gi^es,  it  appeared  that  the  defendant  was  the  manager  of  a 
eoofb  will  lie,  steam  ferry  over  the  Mersey,  irom  Berkenhead  to  Liverpool, 
they  are  taken  and  that  on  the  13th  October,  the  plaintiff  had  taken  with 
tewef^^lf  alw  ^™*  ^^  board  the  defendant's  ferry  boat,  at  Berkenhead, 
lie,"  ia  incor-  ^wo  horses,  for  which  he  paid  the  usual  fare.  The  defend- 
To  maintain  ant  came  on  board  the  steam-boat  and  refused  to  carry  the 
most  be  some  horscs,  and  told  the  plaintiff  that  he  must  take  them  on  shore. 
o^CTBhi^^over  "^^  plaintiff  refused  to  do  so,  upon  which  the  defendant 
the  chauel  took  them,  put  them  on  shore,  and  had  them  conveyed  to 
sistent  with  the  an  hotel  at  Berkenhead,  kept  by  the  defendant's  father  and 
ordomin^on*  brother.  The  plaintiff  remained  on  board  the  steamer  and 
over  it.  ^^g  conveyed  across  to  Liverpool     On  the  following  day, 

the  plaintiff  sent  to  the  hotel  for  the  horses,  which  were 
then  refused,  but  a  message  was  afterwards  sent  to  him  by 
the  hotel  keeper,  to  the  effect  that  he  might  have  the  horses 
upon  payment  of  their  keep,  and  that  if  he  did  not  do  so, 
they  would  be  sold  to  defray  the  expense  of  it  The  pre- 
sent action  was  then  commenced,  and  subsequently  the 
horses  were  sold  by  public  auction.  The  defence  set  up 
was,  that  the  plaintiff  had  improperly  conducted  himself 
on  board,  and  that  the  defendant  had  sent  the  horses  on 
shore  for  the  purpose  of  getting  rid  of  him.  The  learned 
judge  told  the  jury  that,  in  his  opinion,  the  defendant  was 
guihy  of  a  conversion,  unless  they  thought  the  plaintiff's 
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conduct  justified  the  defendant  sending  away  the  horses  1841. 
in  order  to^t  rid  of  him;  and  if  they  thought  the  conver-  yotldb 
sion  proved,  they  might  give  the  plaintiff  damages  to  the  «• 

extent  of  the  full  value  of  the  horses.     The  jury  found  a 
verdict  for  the  plaintiff  for  the  value  of  the  horses. 

A  rule  having  been  obtained  to  set  aside  the  verdict,  on 
the  ground  of  misdirection,  both  as  to  the  conversion  and 
the  amount  of  damage, 

WaUon  and  AtherUm  shewed  cause.  There  was  clear 
evidence  of  a  conversion.  The  case  is  not  altered  by  the 
fact  of  the  plaintiff  being  able  to  obtain  back  the  horses. 
The  removal  for  a  few  yards  only  would  in  law  amount  to  a 
conversion.  [Lord^6>n^tfr,  C.  B. — Then  you  contend  that 
every  trespass  is  a  conversion.]  If  a  man  ride  the  horse  of 
another  against  his  consent,  however  short  the  distance, 
that  is  a  conversion.  [Alderson,  B. — In  that  case  there  is 
a  user  of  the  horse.  If  a  man  were  to  move  my  carriage  a 
few  yards  and  then  leave  it,  would  he  be  guilty  of  a  con- 
versicm  7]  In  a  note  by  Mr.  Serjt  WilUanu,  to  the  case  of 
WUbraham  v.  Snow  {a\  it  is  said  that,  *<  whenever  trespass 
fer  taking  goods  will  lie,  that  is,  where  they  are  taken 
wrongfidly,  trover  will  also  lie ;  for  one  may  qualify  but  not 
increase  a  tort."  [Lord  Jbinger,  C.  B. — ^I  cannot  assent  to 
that  pontion.]  In  BacorCt  Abridgment^  tit.  **  Trover^  (A), 
it  is  said  that,  **  if  the  goods  of  J.  S.  have  been  taken  by 
J.  N.,  in  such  a  tortious  manner  that  an  action  of  trespass 
would  lie,  an  action  of  trover  would  likewise  lie."  So  in 
The  Countess  of  JRutland^s  case(b)j  ^If  a  man  take  my 
horse  and  ride  him,  and  then  re-deliver  him  to  me,  still  I 
may  have  an  action  against  him,  for  it  is  a  conversion,  and 
the  re-delivery  is  no  bar  to  the  action,  and  only  goes  in 
mitigation  of  damages."  In  Syeds  v.  Hay  (e),  Buller,  J.i 
says,  *^  If  a  man  take  my  horse  to  ride,  and  leave  him  at  an 
inn,  that  is  a  conversion,  for  though  I  may  have  the  horse 

U)  2  Wins.  Saund.  47,  O.  (c)  4  T.  R.  260. 

(6)  1  Roll.  Abr.  4.  Action,  sur  Case,  Z. 
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1 84 1 .        on  sending  for  him,  and  paying  for  the  keeping  of  him,  yet 

FoDLDs       ^^  brings  a  charge  on  me."    In  Mulgrave  v.  Ogden{a)9 

^     «'•  which  was  an  action  of  trover  for  twenty  barrels  of  butter, 

WiLLOUGHBY.  **  ^  . 

and  there  were  counts  that  *'  he  tam  negligenter  custodivit, 
that  they  became  of  little  value,  and  upon  this  it  was  de- 
murred ;  and  held  by  all  the  justices  that  no  action  upon 
the  case  lieth  in  this  case,  for  no  law  compelleth  him  that 
finds  a  thing  to  keep  it  safely ;  as  if  a  man  finds  a  garment, 
and  suffers  it  to  be  moth-eaten,  or  if  one  finds  a  horse  and 
giveth  it  no  sustenance ;  but  if  a  man  find  a  thing  and 
useth  it  he  is  answerable,  for  it  is  conversion ;  so  if  he  of 
purpose  misuseth  it,  as  if  one  finds  paper  and  puts  it  into 
the  water,  &c. ;  but  for  negligent  keeping  no  law  punisheth 
him."  Buhop  v.  Montague  (6),  JRoscoe  on  Evidence  (c),  were 
also  referred  to.  Upon  the  question  of  damages,  it  was 
contended,  that  the  amount  was  entirely  a  niatter  for  the  jury. 

Crompton^  in  support  of  the  rule.  The  jury  should  not 
have  given  damages  to  the  full  value  of  the  horses,  because 
the  loss  to  the  plaintiff  was  the  result  of  his  own  act  in  not 
following  them.  Moon  v.  Raphael  (d).  As  to  the  con- 
version. Bushel  V.  Miller  {e)  is  in  point.  There,  the  {Jain- 
tiff  and  defendant,  who  were  porters,  each  had  a  stand  on 
the  Custom-house  quay ;  the  plaintiff  placed  goods  in  such 
a  position  on  the  quay  that  the  defendant  could  not  get  to 
his  chest  without  removing  them  ;  he  accordingly  did  re- 
move them  a  short  distance  and  foigot  to  replace  them, 
the  goods  were  lost.  Lord  Kenyon  held  that  there  was  no 
conversion  by  the  defendant,  who  had  a  right  to  remove 
the  goods,  and  that  as  to  not  returning  them  to  their  place, 
he  was  clear  it  could  not  amount  to  a  conversion.  It  is  not 
every  wrongful  interference  with  a  chattel  that  will  amount 
to  a  conversion,  but  there  must  at  the  same  time  be  au 
intention  to  deprive   the  owner  of  his  general  ri^t   of 

(a)  Cro.  Eliz.  219.  {d)  2  Scott,  489. 

{b)  Cro.  Elis.  81^4.  (f)  l  Stra.  128. 

(c)  5  Ed.  526. 
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dominion  over  it     In  the  present  caae,  the  only  object  iii        1841, 
removing  the  horses  was  to  get  rid  of  the  plaintiff.     He     ^^'p^^^^ 
cited  Ck)oper  v.  Chitty  (a\  Garland  v.  CarUsle  lb).  „,     «»• 

WlLLOUGUBY. 

Lord  Abingeb,  C.  R — ^I  cannot  help  thinking  that  the 
learned  judge  who  tried  this  case,  did  not  advert  to  the 
distinction  so  often  made  between  a  simple  asportavit, 
which  may  support  an  action  of  trespass,  and  the  circum* 
stances  which  must  accompany  it  in  order  to  amount  to  a 
conversion.  A  simple  asportation  may  be  the  foundation 
of  an  action  of  trespass,  but  it  does  not,  therefore,  follow 
that  trover  may  be  maintained.  My  impression  was,  that 
the  distinction  was  clearly  settled  in  the  books,  but  according 
to  the  argument  used  to-day,  every  asportation  is  an  act  for 
which  'trover  may  be  maintained.  I  should  be  sorry  to 
throw  any  doubt  upon  the  law  which  has  been  established  * 
by  many  learned  discussions.  In  my  opinion,  the  learned 
judge  was  wrong  in  saying  that  the  simple  act  of  removing 
the  horses  firom  the  boat  amounted  in  law  to  a  conversion ; 
be  should  have  directed  the  juiy  to  consider  whether  the 
defendant's  intention  in  putting  them  on  shore  was  to 
exercise  any  dominion  over  them  inconsistent  with,  or 
adverse  to,  the  rights  of  the  plaintiff  If  the  defendant's 
object  in  removing  the  horses  from  the  boat,  (whether 
rightfully  or  wrongfully  sustained  is  immaterial,)  was  merely 
to  insure  the  owner  of  them  to  go  on  shore,  he  was  not 
guilty  of  a  conversion,  and,  therefore,  the  defendant's  in- 
tention should  have  been  submitted  to  the  juiy.  Suppose 
that  the  defendant  had  put  the  plaintiff  on  shore,  and  the 
latter  had  refiised  to  take  the  horses  with  him,  and,  in  con- 
sequence, they  were  carried  across  the  water,  would  that 
have  been  a  conversion.  Then  having  conveyed  them 
across,  and,  finding  nobody  there  entitled  to  receive  them, 
what  is  he  to  do  vrith  them  ?  Suppose  he  lands  them  and 

(a)  1  W.  Blac.  65.  (6)  2  O.  &  M.  31. 


.i 
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1 841 .       leaves  them  on  shore,  would  that  be  a  conversion?  According 
^i^J^g       to  the  argument  used  at  the  bar  it  would.     But  at  what 
V'  moment  of  time  would  the  defendant  be  guilty  of  a  con- 

version ?  If  the  owner  had  followed  them  on  shore,  and 
retaken  possession  of  them,  that  would  have  been  no  con- 
version, though  it  was  contended  at  the  bar,  that  the  mere 
touching  the  bridle  would  be  a  conversion.  As  the  plain- 
tiff chose  to  remain  on  board,  how  could  the  leaving  the 
horses  behind  amount  to  a  conversion.  The  removal  of 
them  from  the  boat  may  have  been  a  trespass,  because  the 
defendant  may  have  had  no  right  to  touch  the  horses  at  all, 
but  it  was  not  a  conversion,  because  it  was  not  done  for  the 
purpose  of  taking  them  from  the  plaintiff,  but  in  order  to 
get  rid  of  him.  Bushell  v.  Miller  is  quite  in  point  Sup- 
pose a  man  puts  goods  on  board  a  boat,  and  the'  master 
thinking  them  too  heavy  for  the  safety  of  the  vessel,  on 
that  account,  refuses  to  carry  them,  upon  which  the  owner 
goes  without  them,  that  would  be  no  conversion  of  the  goods, 
even  though  the  master  was  mistaken  as  to  their  weight, 
and  there  would,  in  truth,  have  been  no  danger  in  taking 
them.  It  may  be,  that  a  person  has  no  right  to  remove 
goods,  but  that  does  not  make  the  removal  of  them  a  con- 
version. Trover  is  only  maintainable,  when  some  use  has 
been,  or  is  intended  to  be  made  of  the  goods,  or  when  the 
result  of  the  act  done  is  their  destruction.  If,  for  instance, 
in  this  case,  the  horses  had  been  thrown  into  the  water  and 
drowned,  that,  as  in  the  case  just  in  argument,  of  a  person 
throwing  a  piece  of  paper  into  the  water,  would  have  been 
a  conversion ;  because,  in  those  cases,  the  chattel  is  changed 
in  quality,  or  altogether  destroyed.  Here,  there  was  only 
a  simple  act  of  removal,  which  is  not,  of  itself  a  conversion, 
and,  therefore,  I  think  there  ought  to  be  a  new  trial.  As 
to  the  question  of  damages,  it  is  not  necessary  to  say  any- 
thing, if  the  jury  were  satisfied  that  there  was  a  conversion, 
they  may  have  been  warranted  in  giving  damages  to  the 
full  value  of  the  horses. 
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Alderson,  R — I  entirely  concur.  I  think  the  verdict 
should  not  be  disturbed  on  the  latter  ground.  It  seems  that 
the  horses  were  ultimately  sold,  and  that  the  plaintiff  never  ^     ^* 

•^  ^  WlLLOUGIIBY. 

regained  possession  of  them ;  and,  therefore,  if  there  really 
has  been  a  conversion,  it  would  be  a  strong  proposition  for 
us  to  say,  that  the  plaintiff  is  not  entitled  to  recover  their 
fiill  value,  as  damages  for  the  wrongful  act  I  think,  how- 
ever, that  the  jury  were  misdirected  upon  the  other  point 
Any  asportation  of  a  chattel  for  the  use  of  the  defendant, 
or  a  third  person,  is  a  conversion,  because  it  is  inconsistent 
with  the  general  right  of  dominion  which  the  owner  has  in 
the  chattel.  So^  if  a  man  has  possession  of  my  chattel,  and 
refuses  to  deliver  it  when  required,  that  is  evidence  of  a 
conversion,  because  there  is  an  assertion  of  right,  incon- 
sistent with  my  rig^t  of  general  dominion  over  it.  So  of 
the  destruction  of  a  chattel;  the  effect  of  which  is,  to 
deprive  the  owner  of  it  altogether.  But  if  an  act  is  done, 
which  does  not  call  in  question  my  general  right  of  dominion 
over  the  chattel,  but,  on  the  contrary,  recognises  it,  that  is 
no  conversion.  In  the  present  case,  why  were  the  horses 
removed?  Was  it  not  because  they  were  the  p^perty  of 
the  plaintiff?  The  act  of  removal  was  not  inconsistent  with 
the  plaintiff's  right  to  use  them.  It  may  be  a  wrongful  act, 
for  which  trespass  is  maintainable,  but  it  is  not  a  conversion. 
A  trifling  injury  to  a  carriage  would  be  a  trespass,  but  it 
would  be  monstrous  to  say  that  it  would  form  the  ground 
of  an  action  of  trover.  The  rule  is  well  laid  down  in  the 
aiguments  of  Chambre  and  Holroyd,  in  the  case  of  Shipwick 
V.  Blanchard{d),  that,  *^  in  order  to  maintain  trover,  the 
goods  must  be  taken  or  detained,  with  intent  to  convert 
them  to  the  taker's  own  use,  or  the  use  of  those  for  whom 
he  is  acting."  And  the  destruction  of  goods  is  equally  a 
conversion. 

GuRNEY,  B. — ^I  am  of  the  same  opinion.     I  cannot  agree 

{a)  6  T.  R.  829. 
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1841.        with  the  direction,  that  the  removal  of  the  horses  from  the 
boat  was  of  itself  a  conveisioiu 


FOTLDS 
9. 
WlLLOrJGHBT. 


RoLFBy  R — ^I  had  some  doubt  during  the  argument  as 
to  what  is  a  sufficient  exercise  of  ownership  to  amount  to  a 
conversion,  so  as  to  support  an  action  of  trover,  and  what  is 
such  an  interference  as  will  on!  j  affi)rd  ground  for  an  action 
of  trespass.  Hiat  such  a  distinction  exists,  is  evident  from 
the  long  list  of  cases  in  the  books  on  the  subject;  and, 
whatever  may  be  the  difficulty  in  implying  the  law,  its 
existence  must  be  recognized.  In  all  these  cases  there  is  a 
trespass,  and  the  question  is,  whether  there  has  also  been  a 
conversion.  Now,  suppose,  in  this  case,  that  instead  of 
actually  removing  the  horses,  the  defendant  had,  either  by 
waving  his  hand,  or  some  other  means,  frightened  them, 
and  so  made  them  jump  out  of  the  boat,  would  that  con- 
stitute a  conversion  ?  Tie  argument  of  Mr.  fFation  goes 
the  length  of  saying  that  it  would,  because,  if  the  {»inciple 
be,  that  anything  which  controls  the  position  of  the  chattel 
will  amount  to  a  change  of  ownership,  the  manner  in  which 
that  change  is  eflected  can  make  no  difierence.  Take  the 
case  of  a  man  who  drives  a  carriage  into  an  inn-yard,  and 
the  innkeeper  refrises  to  take  it  or  the  horses  in,  and  turns 
them  into  the  road,  it  could  not  be  said  that  he  had  thereby 
converted  them  to  his  own  use.  The  distinction,  in  such 
cases,  between  trespass  and  trover  has  been  continually 
recognised  in  law.  If  the  whole  case  had  been  left  to  the 
jury,  it  is  probable  they  would  have  thought  there  was 
evidence  of  a  conversioti,  but  as  it  was  not  so  left,  I  concur 
in  thinking  that  there  should  be  a  new  triaL 

Rule  absolute. 


V 
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1841. 

WlODEN  V.  BiRT. 

\yOfVLING  moved  for  leave  to  issue  execution  on  a  An  affidavit  in 
judgment  obtained  in   the   Court  of  Common   Pleas  at  appUo^^ 
Lancaster.     The  4  &  6  Wm.  4,  c.  62,  s.  31  enacted,  "that  STITj^S^ 
whenever  a  plaintiff  or  defendant  in  any  action  or  suit  in  obtained  in  the 

'^  •'  Court  of  Com- 

which  judgment  should  have  been  recovered  in  the  Court  mon  Pleat  at 
of  Common  Pleas  at  Lancaster,  shall  remove  his  person,  or  under  Uie'4  & 
goods,  or  chattels  from  or  out  of  the  jurisdiction  of  the  said  ^2!^^|^^*  . 
Comrt  of  Common  Pleas  at  Lancaster,  it  shall  be  lawful  for  sue  tbe  lan- 

y^  -rwT  guage  of  the 

any  of  the  superior  Courts  at  Westminster,  upon  a  cer-  3iat  aection, 
tificate  from  the  {nrothonotary  of  the  said  Court  of  Common  entitled  in  the 
Pleas  at  Lancaster,  or  his  deputy,  of  the  amount  of  final  ^""^  'ijZ^ 
judgment  obtained  in  any  such  action,  to  issue  a  writ  or  » made, 
writs  of  execution  therein,  lEbr  the  amount  of  such  judg- 
ment, and  the  costs  of  such  writ  or  writs  and  certificate, 
either  against  the  person  or  goods  of  the  person  against 
whom  such  final  judgment  shall  have  been  obtained,  in 
such  maimer  as  upon  judgments  obtained  in  any  of  the 
said  Courts  at  Westminster."    The  affidavit  upon  which 
the  motion  was  made,  was  entitled  in  the  Court  of  Common 
Pleas  at  Lancaster,  and  stated,  ''that  the  defendant  was 
not  then  a  resident  in  the  county  of  Lancaster,  but  was 
leddent  in  the  neighbourhood  of  Lcmdon,  nor  had  he  any 
goods  or  chattels  whereupon  the  amount  of  the  judgment 
might  be  levied."    It  was  doubtfiil  whether  the  affidavit 
was  sufficient,  and  also  whether  it  was  properly  entitled. 

Parks,  B. — You  had  better  amend  the  affidavit  It 
should  pursue  the  language  of  the  31st  section,  and  state 
that  the  defendant  has  removed  his  person  or  his  goods  and 
chattels  out  of  the  jurisdiction  of  the  Court  of  Common 
Pleas  at  Lancaster.  The  affidavit  is  improperly  entitled. 
The  applicadon  is  in  this  Court,  and  the  affidavit  should 
be  entitled  accordingly. 

Rule  refused. 
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1841. 

Hazelwood  v.  Back. 
Where  a  de-      J.  HIS  was  a  nile,  calling  on  the  plaintiff  to  shew  cause 

fendant  pleads        .        ,  ,       i ,  .         ,  .  rm.      , 

sereral  pleas,  why  the  master  should  not  review  his  taxation.  Ine  de- 
JJ^^^j^jj,  claration  contained  one  count,  for  removing  the  defendant's 
is  an  answer     gQ^  |i^m  ^^  plaintiff's  school  without  a  quarter's  notice. 

to  the  action  *^  ^  *  , 

is  found  for  The  defendant  pleaded  the  general  issue,  and  two  special 
for  the  plain-     pleas  of  justification.     A  verdict  was  found  for  the  plaintiff 

^tiUeJlr  ®^  ^®  ^^  ^^  *^^^  P^®^*  ™^  ^^^  ^^^  defendant  on  the 
the  costs  of  the  second,  which  was  an  answer  to  the  whole  cause  of  action. 

issues  found 

for  hioB,  in-  The  Master,  on  taxation,  allowed  the  plaintiff  one-half 

tion^the^*  of  his  counsel's  fees,  a  consultation  fee  upon  the  first  issue, 
om^^fees.    *  portion  of  the  costs  of  drawing  and  copying  the  brieft, 

and  also  the  costs  of  subpoenaing  a  witness  to  prove  the 

prospectus  of  the  plaintiff's  terms. 

Knofvles  shewed  cause.  The  defendant  having  denied 
the  contract  by  the  general  issue,  and  that  plea  having 
been  found  against  him,  the  Master  is  right  in  allowing  the 
plaintiff  the  costs  occasioned  by  that  issue.  Hart  v.  Cut' 
bush  (a)  decided,  that  if  the  defendant  pleads  the  general 
issue  and  several  special  pleas,  and  the  jury  find  for  him 
on  the  general  issue,  and  for  the  plaintiff  on  the  special 
pleas,  the  latter  is  entitfed  to  the  costs  of  the  pleadings  and 
witnesses  on  those  pleas.  That  decision  was  recognized 
in  Spencer  v.  Hamertofh  where,  on  consideration,  the 
Court  held,  that  where  several  pleas  are  pleaded,  and  one 
party  obtains  a  verdict  on  some  of  tiie  issues,  entiding 
him  to  the  general  costs  of  the  cause,  he  was  liable  to  pay 
the  opposite  party  on  the  issues  found  for  him,  not  only  his 
costs  of  the  pleadings,  but  also  his  costs  of  preparing  evi- 
dence on  those  issues.  The  law  has  not  been  altered  by  the 
generalrule,  1  Reg.  Gen.  H.  T.  2  Wm.  4,  s.  74  (6),  which  orders, 
that  ^*  no  costs  shall  be  allowed  on  taxation  to  the  plaintiffs 

(a)  Ante,  vol.  2,  p.  456.  O.  S.  (5)  Ante,  vol.  1,  p.  193,  O.  S. 
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upon  any  count  or  issues  upon  which  he  has  not  succeeded^        1841. 
and  the  costs  of  ail  issues  found  for  the  defendant,  shall  be    hazelwood 
deducted  firom  the  plaintiff's  costs."     Other  v.  Calvert  is  <"• 

relied  upon  by  the  other  side,  but  Parke,  B.,  in  Hart  v. 
Cuibuthy  expresses  doubt  as  to  the  correctness  of  that  deci- 
sion. Some  difficulty  may  exist  in  the  apportionment  of 
the  costs,  but  the  principle  is  dear,  that  the  plaintiff  is 
entitled  to  be  re-imbursed  the  expense  to  which  he  has 
been  put  by  the  defendant  pleading  an  unfounded  plea, 
although  the  latter  may  be  entitled  to  the  general  costs  of 
the  ctHwe. 

Whitekurit,  in  support  of  the  rule.  Admitting  that  the 
plaintiff  is  entitled  to  the  costs  of  the  pleadings  and  evi- 
dence, there  is  no  authority  to  shew  that  he  is  also  entitled 
to  a  portion  of  the  brie&  Other  v.  Calvert  decided,  that 
where  costs  in  the  cause  are  adjudged  to  the  defendant, 
and  to  the  plaintiff  costs  on  the  issues  found  for  him,  the 
costs  of  the  issues  include  only  the  costs  of  the  pleadings. 
It  is  true,  that  since  that  time  a  different  rule  has  prevailed, 
but  the  subject  has  never  been  under  the  consideration  of 
this  Court. 

Pabke,  B. — ^We  think  the  Master  is  right  in  his  taxation. 
The  rule  must  be 

Discharged,  with  costs. 


Webber  9.  HuTCHiNs. 

J.  HIS  was  an  action  of  debt,  in  which  the  plidntiff  had  The  sum  for 
8^;ned  judgment  by  default  for  33,3482.  14«.,  the  amount  of  A.^'fl^lLri!''^ 
the  sum  demanded  in  the  declaration.    A  writ  of  testatum  "^^j!®,^^^ 

for  which  judg- 

fieri  fedias  had  issued,  by  which  the  sheriff  was  directed  to  ment  b  signed* 
make  of  the  goods  of  the  defendant  3,348/L  I6s.  Sd.,  and  intends  to^^^ 
lOi  13*.  8A  for  costs.  hiAoSdT' 

rect  the  sheriff 
■oeordingly,  or  there  iboald  be  tome  entry  on  the  record  to  •ocoont  for  the  Tariance. 
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Websee 

r. 
HUTCIIINB. 


Jamety  on  a  f(Miner  day,  had  obtiuned  a  role,  calling  on 
the  plaintiff  to  shew  cause  why  the  writ  and  all  subsequent 
proceedings  should  not  be  set  aside  for  irr^ularity. 

Piatt  and  Petersdorff  shewed  cause,  and  contended  that 
the  only  cases  in  which  writs  were  set  aside  for  variance  fiom 
the  judgment,  were  when  the  writs  i^peared  to  be  for  a 
laiger  amount  than  warranted  by  the  judgment  A  party 
might  waive  a  portion  of  his  claim. 

Hill  and  Jamet,  in  support  of  the  rule,  were  stopped  by 
the  Court 

Parke,  R — ^The  writ  must  agree  with  the  judgment  If 
the  plaintiff  sues  out  his  execution  for  a  portion  only  of  the 
amount  for  which  judgment  was  signed,  he  should  direct  the 
sheriff  accordingly.  Or  there  should  be  some  entry  on  the 
record  to  explain  the  variance  between  the  writ  and  the 
judgment 

Rule  absolute. 


Jackson  v.  Cobbin,  Clerk. 

Adecltratkm  ASSUMPSIT.  The  declaration  Stated,  that  the  plaintiff, 
deJ^ttDTbtd^  for  two  years  before,  and  at  the  time  of  the  making  of  the 
agreed  to  let  agreement  and  promise  by  the  defendant,  thereinafter  men- 
tioned, had  been  and  was  tenant  to  the  defendant  of  a  cei^ 
tain  messuage  and  premises  in  the  said  agreement  also 
mentioned,  and  which  said  messuage  and  premises  had  been 
and  were  during  all  that  time  held,  used,  and  occupied  by 
of  the  d^end-  the  plaintiff  as  such  tenant  as  aforesaid,  for  the  purpose  of 
J^|^qPJ]JJ;_    carrying  on  therein  the  trade  and  business  of  a  retailer  and 

form  all  tkingt 

lised  the  plaintiiF 


certain  pre- 
mises to  the 
plaintiff  on 
certain  terms, 
and  that  in 
consideration 
that  plaintifl^ 
at  the 


in  the  agreement  contained  on  his  part  to  be  performed,  the  defendant 

that  -     -        - 

premises  to  tJie  piamtm,  witboot  restriction,  as  to  tne  porpose 

occupied. 

Hddt  had,  on  special  demurrer,  inasmuch  as  the  promise  alleged,  could  not  be  implied  finom 
Che  relattoa  of  laDdlord  and  tenant,  and  was  without  coosideFatioo  to  support  it 


le  agreement  contamed  on  bis  part  to  be  performed,  toe  derendant  momised  tne  piamtis 
he  ud  then  good  right  and  title,  and  full  and  lawful  power  and  autnority  to  let  tne  said 
nises  to  the  plaintiff,  without  restriction,  as  to  the  purpose  for  which  the  same  should  be 
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dealer  in  beer,  and  the  plaintiff  during  all  that  time  did  1841. 
cany  on  therein  the  said  trade  and  business,  and  the  plain- 
tiff had  expended  divers  monies,  to  wit,  to  the  amount  of 
lOOL  in  and  about  purchasing  the  good  will  of  the  said 
business,  when  he,  the  plidntiff,  first  became  such  tenant 
as  afi>resaid,  and  the  plaintiff  was  thereupon  desirous  at  the 
dme  of  the  making  of  the  agreement  thereinafter  mentioned, 
of  becoming  tenant  to  the  defendant  of  the  said  messuage 
and  premises  as  next  thereinafter  mentioned,  for  the  purpose 
of  canying  on  therein  the  same  trade  and  business ;  of  ail 
which  premises,  the  defendant  before  and  at  the  time  of  the 
making  of  the  agreement  and  promise  by  the  defendant 
thereinafter  mentioned,  had  notice.  And  thereupon,  after- 
wards, by  a  certain  agreement  in  writing,  then  made  by 
and  between  the  defendant  and  the  plfdntiff,  and  signed  by 
the  plaintiff  and  the  defendant  respectively,  the  defendant 
agreed,  in  consideration  of  the  rent  and  conditions  therein- 
after mentioned,  to  let  to  the  plaintiff,  for  the  term  of  three 
years,  the  said  messuage  and  [NPemises,  at  the  yearly  rent  of 
44J.  10s.,  firee  and  clear  of  all  deductions  for  sewers'  rate, 
land  tax,  and  all  other  rates  and  taxes,  whether  parlia- 
mentary or  parochial,  which  said  rent  of  44/L  lOi.  was  to 
indode  the  use  and  reasonable  wear  of  the  several  fixtures 
and  fittings  contained  in  the  schedule  thereto,  signed  by  the 
defendant  and  the  plaintiff,  the  said  rent  to  be  paid  quar- 
terly. (The  declaration  then  set  out  certain  other  conditions 
contained  in  the  agreement).  And  the  plaintiff  did  thereby 
agree  to  take  the  said  messuage  and  premises  at  the  rent 
and  upon  the  conditions  before  mentioned  and  stipulated. 
And,  thereupon  in  consideration  of  the  premises,  and  that 
Ae  plaintiff  at  the  request  of  the  defendant,  had  promised 
Ae  defendant  to  perform  and  fulfil  all  things  in  the  said 
if^reement  contained,  on  his  part  to  be  performed  and 
fulfilled,  he,  the  defendant,  then  promised  the  plaintiff  to 
perform  and  fiilfil  all  things  in  the  said  agreement  contained, 
on  his,  the  defendant's  part,  to  be  performed  and  fiilfilled, 
and  that  he,  the  defendant,  then  had  good  right  and  title, 
vol*  I. — V.  8,  H  D.  p.  c. 
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1841.       and  ftill  and  lawful  power  and  anthoriQr  to  let  the  said 
Jackson      messuage  and  premises  to  the  plaintiff  for  the  said  term  of 
V-  three  jearB,  upon  the  terms  and  in  the  manner  above  set 

Clkkk.  forth,  and  without  restriction  as  to  tite  purpose  for  which 
the  said  messuage  and  premises  should  be  used  and  occur 
pied.  And  the  plaintiff  saith,  that  he,  relying  upon  the 
said  promise  of  the  defendant,  did  take  the  said  messui^ 
and  premises  from  the  defendant,  at  the  rent  and  upon  the 
terms  in  the  said  agreement  stipulated,  and  then  entered 
into  and  upon  the  same,  and  became  and  was  thereof  pos- 
sessed as  tenant  thereof^  under  and  in  pursuance  of  the  said 
agreement,  and  carried  on,  in  and  upon  the  said  messuage 
and  premises,  his  said  trade  and  business,  and  remained  and 
continued  so  thereof  possessed  as  tenant  as  aforesaid,  under 
and  by  virtue  of  the  said  agreement,  from  thence,  until  he, 
the  plaintiff,  was  evicted  and  ejected  from  the  same  as  here- 
inafter mentioned.  And,  although  the  plaintiff,  fixHn  die 
time  of  the  making  of  the  said  agreement,  hitherto  hath 
well  and  truly  performed  and  fulfilled  all  things  on  his  part 
and  behalf  to  be  performed  and  fulfilled,  yet  the  defendant 
hath  disregarded  his  said  promise,  and  hath  broken  the 
same  in  this,  to  wit,  that  he,  the  defendant,  had  not  at  the 
time  of  making  the  said  agreement  and  promise  by  the  de- 
fendant, nor  at  any  time  since,  a  good  right  or  title,  or  fiill 
or  lawful  power  or  authority  to  let  the  said  messuage  and 
premises  for  the  said  term  of  three  years,  or  for  any  other 
term  whatsoever,  upon  the  terms  and  in  manner  above  set 
forth,  and  without  restriction  as  to  the  purpose  for  which  the 
said  messuage  and  premises  should  be  used  and  occupied. 
And  by  reason  thereof,  after  the  commencement  and  before 
the  expiration  of  the  said  term  of  three  years,  and  whilst  he, 
the  plaintiff,  was  so  possessed  as  aforesaid,  a  certain  person, 
to  wit,  Charles,  Lord  Southampton,  who  at  the  time  of  the 
making  of  the  said  agreement  and  promise  by  the  defend- 
ant, and  at  the  time  of  the  eviction  hereinafier  mentioned, 
had  a  legal  right  of  entry  into  and  upon  the  said  messuage 
and  premises,  and  title  to  the  possession  of  the  same  ad- 


in  8app(»t  of  the  demurrer.  The  mere  relation 
of  landlord  and  tenant  will  not  raise  the  promise  alleged  in 
the  declaration*  The  agreement  is  to  let  to  the  defendant, 
tar  a  certain  term,  the  premises  in  qaestion,  to  be  occupied 
bj  him  for  the  purpose  of  carrying  on  therein  the  trade  and 
bunnesB  of  a  dealer  in  beer.  The  promise  alleged  is  more 
extensive  than  that  which  the  law  will  imply  fix>m  that  fact 
Tlie  alleged  promise  that  '*  the  defendant  then  had  good 
right  and  tide,  and  full  and  lawful  power  and  authori^  to 

H  2 
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versely  to  the  defendant,  and  also  adversely  to  the  plaintiff, 
and  without  the  plaintiff's  concurrence  or  assent,  or  any  act 
of  his  in  that  behalf,  giving  or  conferring  such  right  or  title, 
altered  by  virtue  of  such  right  and  title,  into  and  upon  the 
said  meflsuage  and  premises,  and  into  and  upon  the  said 
possession  of  the  plaintiff,  and  expelled,  put  out,  amoved, 
gected,  and  evicted  the  plaintiff  fix>m  the  possession  thereof, 
and  hath  kept  from  thence,  hitherto,  and  still  doth  keep  the 
|daintiff  so  expelled,  ejected,  evicted,  and  put  out  from  the 
possession  of  the  said  messuage  and  premises.  And  so  the 
plaintiff  in  feet  saith,  that  the  defendant  hath  not  kept  his 
said  promise  so  made  by  him  as  aforesaid,  but  hath  broken 
the  same  in  manner  aforesaid. 

Special  demurrer,  assigning  for  causes,  that  the  declara- 
tion states  a  promise  by  the  defendant,  such  as  the  law  will 
not  finply,  and  imposes  a  much  more  extensive  liability  upon 
the  defendant  than  he  is  subject  to  in  point  of  law,  for  that 
it  alleges  that  the  defendant  let  the  said  messuage  and  pre- 
mises without  restriction  as  to  the  purpose  for  which  the 
same  should  be  used  and  occupied,  whereas,  from  the  relar 
tion  mentioned  in  the  declaration  existing  between  the 
plaintiff  and  the  defendant,  no  such  promise  can  be  implied 
or  inferred  by  law  ;  and  for  that  the  promise  for  the  breach 
of  which  the  plaintiff  has  declared,  is  alleged  to  have  been 
made  after  the  making  of  the  agreement  therein  mentioned; 
and  there  does  not  appear,  from  the  declaration,  to  have  been 
any  sufficient  consideration  for  the  making  of  that  promise. 
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1841.        let,"  &c  appeare  to  have  been  made  after  the  making  of  the 
yTjJII""'^    agreement,  and  is  destitute  of  any  consideration  to  support 
V-  it     [Parke,  B. — ^That  must  mean  at  the  time  of  the  demise.] 

Clbbk.  There  is  only  an  agreement  to  let  [Parke,  B. — Does  it 
appear  that  it  was  after  the  date  of  the  agreement]  Yes : 
the  word  '*  afterwards"  is  used,  and  the  date  is  under  a 
videlicet  Then  the  alleged  promise,  that  the  defendant 
had  power  to  let,  without  restriction  as  to  the  purpose  for 
which  the  messuage  and  premises  should  be  used  and  occu- 
pied, is  clearly  not  warranted  by  the  fects.  It  cannot  be 
supported  as  an  implied  promise,  because  it  is,  in  effect,  a 
warranty  of  the  right  to  let  the  land  for  any  use,  good  or 
bad.  But  it  is  plain,  that  in  the  case  of  a  sale  of  a  chattel, 
real  or  personal,  no  warranty  can  be  implied;  (a)  and  the 
same  rule  applies  to  a  bargain  between  landlord  and  tenant. 
Granger  V.  Collins  (b)  decided,  that  a  contract  for  quiW  en- 
joyment is  not  an  implied  accessary  to  the  relation  of  land- 
lord and  tenant  Moreover  it  will  be  most  alarming  to 
landlords,  who  themselves  hold  under-leases,  to  be  informed 
by  a  judgment  of  this  Court,  that  in  the  absence  of  an  ex- 
press restriction  in  the  under-lease,  the  sub-lessee  may  turn 
the  land  to  any  use,  even  a  nuisance ;  and  on  eviction  by 
the  superior  landlord,  imder  one  of  the  usual  provisoes  for 
re-entry,  claim  to  be  indemnified  by  the  mesne  landlord. 
The  statement  of  this  proposition  seems  enough  to  shew 
that  no  action  would  lie  in  such  a  case  against  a  mesne 
landlord,  except  there  was  fi*aud  on  his  part,  and  then  the 
form  of  action  should  be  different  fix>m  the  present  The 
introductory  statement  in  the  declaration,  and  the  averment 
of  the  defendant's  knowledge  of  it,  could  only  be  material 
in  an  action  on  the  case  for  deceit  [Alderson,  B. — ^If  this 
action  be  maintainable,  the  tenant  might  plough  ancient 
meadow,  and  demand  indemnity  against  an  action  of  waste.] 
That  consequence  would  inevitably  follow.  [Parke,  B.-— - 
But  may  not  the  promise  be  sustained,  as  an  express  one, 

(a)  Co.  Litt.  101,  b.  3S9  a.  (b)  6  M.  &  W.  458. 
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founded  on  the  consideration  alleged  in  the  statement  of 
mutual  promises  ?]  No ;  for  the  consideration  alleged  is  not 
suflScient.  It  is  merely  a  promise  by  the  plaintiff  to  perform 
that,  which  by  the  previous  agreement  he  was  bound  to 
perform,  and  such  a  promise  is  not  a  valid  consideration* 
Besides,  the  statement  is  of  an  executed  consideration,  and 
Hopkins  v.  Logan  (a),  (the  doctrine  contained  in  which  is 
supported  by  JtolTs  quaere  to  Hodge  v.  VavUor  (6),)  shews* 
that  an  executed  consideration  wUl  not  support  an  express 
promise,  different  from  that  which  the  law  implies  from  it 
[Parker  B.  referred  to  Thornton  v.  Jenynt  (c).]  The  ques- 
tion in  TkomUm  v.  Jenym  was,  as  to  the  necessity  for  stating 
a  request,  and  the  promise  was  not  to  perform  anything 
which  the  plaintiff  was  bound  to  perform,  as  in  this  case, 
but  that  the  corporation  of  the  Bedford  Level  should  do 
sooiething,  which  neither  he  nor  they  were  previously  bound 
to  do.  The  present  case  faUs  witiiin  the  principle  of  the 
Anonymous  case  in  Fentriiy  p.  258,  where  it  was  holden, 
that  a  promise  by  a  man  to  pay  a  debt  which  he  owed,  was 
no  consideration,  though  it  would  be  otherwise,  if  the  debt 
were  waived  by  the  Statute  of  limitations,  or  the  like.  And 
the  cases  of  Harris  v.  Watson  {d)y  and  Stilk  v.  Myrick  (0), 
as  explained  by  the  judgment  of  Lord  Ettenborough  in  the 
latter  case,  bear  out  the  same  position,  and  are  cited  to  that 
effect  in  Seltvyn's  N.  P.  tit  **  Assumpsit.^  The  defendant 
can  have  derived  no  benefit,  and  the  plaintiff  have  sustained 
no  disadvantage  from  the  promise,  which,  independentiy 
of  the  demise,  is  the  very  consideration  alleged. 


1841. 


Hugh  Hilly  contra.  The  description  of  these  premises  in 
the  declaration,  shews,  that  they  cannot  he  the  subject  of 
waste,  such  as  has  been  suggested  by  the  Court,  in  the  case 
pat,  of  ancient  meadow  land.  [^Itolfe,  B. — ^The  case  of  a 
bowling-green  might  be  put,  which  the  tenant  would  have 


(a)  5M.  &  W.  241. 

(jb)  I  BdL  Rep.  413. 

(c)  1  Scott,  N.  R.  52;  1  Man. 


&  Gr.  166. 
id)  Peake,  72. 
(ff)  2  Campb.  317* 
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no  right  to  subvert]  It  must  be  presumed,  that  the  parties 
meant  by  the  words  *^  without  restriction  as  to  the  purpose 
for  which  the  said  messuage  and  premises  should  be  used 
and  occupied,"  to  include  lawful  purposes  only.  It  cannot 
be  assumed,  that  they  intended  anything  unlawful  The 
general  principle  acted  on  in  Lewit  y.  Daviton  (a),  viz. : 
that  ill^:ality  cannot  be  presumed,  and  that  agreement  must 
be  construed,  so  as,  if  possible,  to  exclude  it,  applies  stron^y 
here.  [Parke,  B. — That  principle  only  applies  to  criminal 
illegalities,  such  as  breaches  of  the  peace,  and  not  to  mere 
dvil  torts,  as  waste,  or  the  like.]  Then  the  consideration 
may  be  supported  as  a  continuing  consideration,  Payne  v. 
JFibon  {b\  per  Littledale,  J.  [Parke,  B.— The  diflBculty 
is,  that  the  promise  alleged,  cannot  be  implied  fix>m  the 
mere  fact  of  the  parties  having  entered  into  an  agreement 
for  a  tenancy  under  the  circumstances  alleged,  and  then  the 
only  consideration  left  to  support  the  defendant's  promise 
is,  the  promise  of  the  plaintiff  to  perform  what  he  was  fxe- 
viously  bound  by  an  agreement  to  perform.  There  is  a 
special  demurrer  pointing  out  this  defect,  and  the  state- 
ment of  the  consideration  is  ambiguous.]  He  then  obtained 
leave  to  amend  in  a  month,  on  payment  of  costs,  otherwise 
judgment  for  the  defendant 

The  plaintiff  did  not  amend  within  that  time,  and  there 


was 


Judgment  for  the  Defendant 


(a)  4  M.  &  W.  654. 


{b)  7  B.  &  C.  427. 


JoRDEN  9.  Berwick. 

The  accept-      Jl  HIS  was  an  action  to  recover  the  sum  of  51,  12«.  for 
piidnti&of  a      wages.     The  defendant  pleaded  that,  except  as  to  the  sum 

smaller  sum 

paid  into  Court,  in  satisfaction  of  his  demand,  is  not,  of  itself,  evidence  that  no  more  was  due, 

so  as  to  entitle  the  defendant  to  enter  a  suggestion  under  the  Court  of  Reanests'  Acts. 

The  form  of  the  plea  of  payment  of  money  into  Court,  does  not  predade  a  defendant  from 
applying  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs. 


TRDimr  TBBM,   4   VICT. 


108 


c£4L  IBs.,  he  never  was  indebted;  and  he  paid  the  latter 
som  into  Court,  in  satisfiurtion  of  the  plaintifTs  demand. 
The  plaintiff  replied  by  accepting  in  satia&ction  the  sum 
so  paid  in,  and  entered  a  nolle  prosequi  as  to  the  residue. 


1841. 


JOEUEN 
9. 

Bbbwick. 


Hugh  Hill  had  obtained  a  rule  to  enter  a  suggestion  to 
defNive  the  jdaintiff  of  costs  under  the  43  Geo.  3,  c  78,  &  2, 
intituled,  **  An  act  for  the  more  speedy  recovery  of  small 
debts  in  the  stokes  of  BoUinbroke,  Homcasde,  and  other 
places  in  the  coon^  of  Lincoln  (a)."  It  appeared,  by  affi- 
davit, that  defendant  resided  within  the  jurisdiction  of  the 
Court. 


(c)  The  IStfa  section  enables 
iDj  penoD,  (whether  resident 
withm  the  jurisdiction  of  the 
Court  or  not,)  having  any  debt 
not  exceeding  five  pounds  dae  to 
Um  from  a  person  inhabiting 
within  the  places  mentioned  to 
•ommon  the  debtor,  &c. 

Section  40,  enacts,  "  that  if 
any  action  or  smt  for  any  debt 
or  damages,  recoverable  by  virtne 
of  this  act,  in  the  said  Court  of 
Requests,  shall  be  commenced  in 
any  other  Court  whatsoever,  or 
elsewhere,  than  in  the  said  Court 
of  Requests,  (otiier  than  and  ex- 
cept in  the  Courts  Baron  for 
holding  pleas  of  debt  within  the 
manor  and  soke  of  BoUinbroke 
aforesaid,  belonging  to  his  Ma- 
jesty in  right  of  his  Duchy  of 
Lancaster,  and  other  than  and 
except  to  all  such  other  Courts 
Baron,  for  holding  pleas  of  debt, 
within  the  soke  of  HomcasUe, 
&c^  &c.,)  then  and  in  every  such 
caie,  the  plaiotiff  or  plaintiffs,  in 
inch  action  or  suit,  shall  not,  by 
reason  of  a  verdict  for  him>  her. 


or  them,  or  otherwise,  have  or  be 
entitled  to  any  costs  whatever, 
and  if  the  verdict  shall  be  given 
for  the  defendant  or  defendants, 
in  such  action  or  suit,  and  the 
judge  or  judges,  before  whom 
the  same  shall  be  tried  or  heard* 
shall  think  fit  to  certify  that  such 
debt  or  damages  ought  to  have 
been  recovered  in  the  said  Court 
of  Requests,  then,  and  in  every 
such  case,  such  defendant  or  de- 
fendants shall  have  double  costs, 
and  shall  have  such  remedy  for 
recovering  the  same,  as  any  de- 
fendant or  defendants  may  have, 
for  his,  her,  or  their  costs,  in  sny 
case  by  law:  Provided  always, 
that  nothing  herein  contained, 
shsll  extend,  or  be  construed  to 
extend,  so  as  to  prevent  or  re- 
strain any  person  or  persons 
from  making  distress  for  or 
bringing  any  action  or  actions 
whatsoever,  for  rent  or  arrears 
thereof,  and,  thereby  recovering 
such  rent,  with  costs,  slthough 
the  same  rent  shsll  not  exceed 
the  sum  of  five  pounds.' 


>i 
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184f.  Baines  shewed  cause.     This  is   not  a  case  within  the 

j^iH^^     meaning  of  the  act     The  form  of  the  rule  of  Trin,  Term, 
••  1  Vict,  under  which  the  money  is  paid  into  Court,  pre- 

cludes the  defendant  fix>m  this  application.  By  that  rule,  ^  the 
plaintiff,  after  delivery  of  a  plea  of  payment  of  money  into 
Court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting 
the  sum  so  paid  into  Court,  in  fiill  satis&ction  and  discharge 
of  the  cause  of  acticm  in  respect  of  which  it  has  been  paid 
in,  and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs 
of  suit,  and  in  case  of  non-payment  thereof  within  forty- 
eight  hours,  to  sign  judgment  for  his  costs  so  taxed ;  or  the 
plaintiff  may  reply  that  he  has  sustained  damages,  or  that 
the  defendant  is  indebted  to  him  to  a  greater  amount  than 
the  said  sum ;  and  in  the  event  of  an  issue  thereon  being 
found  for  the  defendant,  the  defendant  shall  be  entitled 
to  judgment  and  his  costs  of  suit.**  The  case  resembles 
Farrent  v.  Morgan  (a),  in  which  the  defendant  pleaded 
payment  of  1/L  18«.  into  Court,  in  satisfaction  of  the  cause 
of  action,  and  the  plaintiff  took  the  money  out  of  Court. 
The  cause  of  action  arose,  and  both  parties  lived  within 
the  jurisdiction  of  the  County  Court  of  Cardiganshire,  and 
by  order  of  a  judge,  the  defendant  was  allowed  to  enter  a 
suggestion  on  the  roll,  of  those  facts,  and  that  the  action 
was  brought  for  a  sum  under  40^.,  and  further  proceedings 
were  stayed,  with  a  view  of  depriving  the  plaintiff  of  his 
costs ;  but  the  Court  set  aside  the  order  on  account  of  the 
form  of  the  rule  for  paying  money  into  Court,  the  lateness 
of  the  application,  and  its  not  clearly  appearing  that  the 
action  was  brought  for  less  than  40^.  Li  the  present  case, 
it  does  not  appear,  by  affidavit,  that  the  debt  for  which  the 
action  was  brought  was  originally  less  than  5/L  The  objec- 
tion has  been  considered  in  cases  which  have  arisen  under 
the  43  Geo.  3,  c.  46,  s.  3,  which  gives  the  defendant  costs 
where  the  plaintiff  does  not  recover  the  amount  for  which 

(a)  AfUt,  vol.  3,  p.  792,  O.  S. ;  2  C,  M.  &  R.  262. 
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he  has  held  the  defendant  to  bail;  and  upon  that  statute,        1841. 
it  has  been  decided,  that  if  a  defendant,  upon  being  arrested,     ^-j;^ 
pays  a  less  sum  into  Court,  the  plaintiff  does  not,  by  accept-  ». 

ing  that  sum  and  discontinuing  the  action,  subject  himself 
to  costs.    Davey  v.  Renton  {a). 

Hugh  Hill,  in  support  of  the  rule.  Farrant  ▼.  Morgan 
has  DO  bearing  on  the  present  question,  because  that  ap- 
pBcadoD  was  not  founded  upon  the  statute,  but  upon  the 
general  jurisdiction  which  the  Courts  at  Westminster  have 
to  refuse  to  entertain  causes  for  less  amount  than  40«. 
Turner  y.  Barnard  (b)  expressly  decided,  that  the  act  of 
Parliament  under  which  the  form  of  plea  of  payment  of 
money  into  Court  is  prescribed,  did  not  affect  the  Court  of 
Requests'  Acts.  In  Jordan  ▼.  Strong  {c),  which  arose  on 
the  London  Court  of  Requests'  Act,  the  defendant  pleaded 
a  tender,  and  Lord  Ellenboroughy  C.  J.,  after  referring  to 
Sandbg  ▼.  Miller  (J),  as  an  authority  for  granting  the  appli- 
cation to  deprive  the  plaintiff  of  costs,  says,  **  there,  the  de- 
fimdant  paid  money  into  Court,  and  yet  was  allowed  to 
enter  a  suggestion  on  the  roll  like  the  present;  and  he 
added,  that  the  suggestion  and  plea  of  tender  would  be  on 
the  record,  and,  therefore,  if  the  effect  of  that  plea  was  to 
prednde  the  defendant  fix>m  having  the  suggestion,  the 
plaintiff  would  still  have  the  benefit  of  the  objection." 
[Parke,  B. — It  is  not  now  the  practice  to  traverse  the  sug- 
gestion.] The  law  is  so  stated,  Tidd's  Prac.  691.  The 
word  *'  recover,"  in  the  43  Greo.  3,  c.  46,  has  been  construed 
to  mean  a  recovery  by  verdict  Keene  v.  DeeUe  (e),  Payne 
V.  Acton  (/)•  In  Baildon  v.  Pitter(g),  Abbott,  C.  J.,  says, 
that  **  the  Court  must  give  effect  to  the  plain  language  of 
these  acts,*  and  that  construction  was  adopted  in  Gtaham  v. 
Browne  (A).     It  is  inconvenient  to  look  at  anything  but  the 

(«)  2  B.  &  C.  711.  (ff)  3  B.  &  C.  491. 

(6)  Ante,  vol.  5,  p.  170,  O.  S.  (/)  I  B.  &  B.  27S. 

(c)  5  M.  &  SeL  196.  (^)  3  B.  &  Aid.  210. 

(d)  5  East,  I9i.  U)  2  C.  &  J.  327. 


Beawick. 
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1841.        record,  in  order  to  aficertain  the  amount  really  due.     Drew 
j'^Cr^    V.  Coles  (a)  shews,  that  the  verdict  of  the  jury  is  in  general 
V.  the  criterion  of  the  amount  due  from  the  defendant  to  the 

plaintiff,  by  which  the  Court  is  to  be  regulated  in  entering 
a  suggestion  to  give  the  defendant  costs.  In  Chadwick  v. 
Sunning  (6),  the  Court  ordered  a  suggestion  to  be  entered, 
under  the  Middlesex  Court  of  Conscience  Act,  though  it 
speared,  by  affidavit,  that  the  debt  originally  exceeded  40f., 
and  had  been  reduced  by  partial  payments  on  account,  and 
although  the  plaintiff  had  failed  in  proving  some  of  the 
items  in  his  bilL  If  it  were  otherwise,  another  action 
might  be  commenced  for  the  residue  of  the  claim. 

Parke,  B. — The  case  of  Turner  v.  Barnard^  which  was 
decided  by  this  Court,  has  been  cited  to  shew,  that  pay- 
ment of  money  into  Court  does  not  preclude  a  defendant 
from  applying  to  enter  a  suggestion,  under  the  Court  of 
Requests'  Acts.  That  case,  however,  had  been  decided  by 
a  jury,  and  I  agree  that  it  is  a  very  just  principle  to  lay 
down,  that  when  a  jury  have  pronounced  the  amount  due, 
it  is  net  proper  to  inquire  whether  a  larger  sum  was  due^ 
but  their  verdict  must  be  considered  conclusive.  The  sde 
question  here  is,  whether  or  no  the  entering  a  nolle  pro- 
sequi is  to  have  the  same  conclusive  effect.  We  are  not 
inclined  to  say  so.  A  plaintiff  may  choose  to  accept  a 
smaller  sum  rather  than  incur  the  expense  of  proceeding 
to  triaL  If  indeed,  it  appeared  by  affidavit  that  the  de- 
fendant was  indebted  in  a  less  sum  than  5jL,  there  can  be 
no  question  that  he  would  be  entitled  to  enter  a  suggestion. 
But  that  is  not  made  out  to  our  satisfiu^tion. 

Gurnet,  B. — I  think  the  application  has  been  answered 
by  the  other  side. 

RoLFE,  B.,  concurred. 

Rule  discharged. 

(o)  2  C.  &  J.  605.  {h)  5  B,  &  C.  632. 
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1841. 

Russell  and  Anotber;^  Assignees  of  Nicholl^  a  Bankrupt 

V.  Bell  and  Another. 

Assumpsit  by  the  assignees  of  Joseph  NichoU,  a  bank-  To  m  i^tioii 

rapt,  for  goods  sold  and  delivered,  with  counts  for  money  ngnees  of  a 

paid,  money  had  and  received,  and  on  an  account  stated.  ^oods  ^d  and 

Pleas :  Rret,  except  as  to  320i  parcel,  &c.,  and  except  ^^^12^^^^, 

as  to  140iL,  parcel,  &c.,  non  assumpsit ;  second,  as  to  the  the  defendant 

pleaded  that 

said  sum  of  140iL  parcel  of  the  monies  in  the  first,  second,  before  notice 

third,  and  fourth  counts  of  the  said  declaration  mentioned,  bankniptcy, 

and  not  being  any  part  of  the  said  sum  of  320i  parcel,  &c. :  fn<*.*««jp^Jj« 

in  the  next  plea  mentioned,  the  defendants  say  that  the  fiat,  he  gave 

[dainti£b  ou^t  not  to  maintain  their  aforesaid  action  thereof  bankrupt  by 

agunst  them,  because  they  say,  that  long  before  they  (the  J^^^^^ofTz. 

defendants)  had  any  notice  that  any  act  of  bankruptcy  had  cJ»*nfir«.  ^^  W» 

,  '^  ,  ''  accommoda- 

been  committed  by  the  said  J.  N.,  and  long  before  any  fiat  tion,  which 

in  bankruptcy  issued  against  the  said  J.  N.,  and  before  the  notice  of  the 

oommenoement  of  this  suit,  to  wit,  on,  &c.,  and  on  divers  ^J^JJ^e^Jj- 

other  days  and  times,  between  that  day  and  the  18th  day  ^^  bankrupt, 

,         .        .  ,        ,   ^      /  _.     -^  that  the  credit 

of  September,  m  that  year,  the  defendants  gave  credit  to  so  giyen,  was 

die  said  J.  N.  to  a  large  amount,  to  wit,  to  the  amount  of  in  debts,  and 

5862.  19*.  by  accepting,  for  the  accommodation  of  the  said  that  before  the 

J.  N.,  an4  at  his  request,  and  without  any  consideration  or  ment  of  the 

valne  paid  or  given  to  them  (the  defendants)  for  so  doing,  fendant  had 

divers,  to  wit,  three  several  bills  of  exchange,  drawn  respec-  ^L^  Mt^^ 

dvdy,  by  the  said  J.  N.  upon  the  defendants,  for  the  sum  ^^^  ***•  ^.^ 

of  200JL,  189iL  17«.,  and  197iL  2«:,  respectively,  and  payable,  s.  60.  ' 

reflectively,  to  the  order  of  the  said  J.  N.,  which  said  that  the  as- 

several  bUls,  respectively,  the  said  J.  N.  afterwards,  and  ^^^^^ 

before  any  notice  to  the  defendants  of  his  said  bankruptcy,  fraudulent  de- 

•  livery  of  the 

to  wit,  on  the  several  days  and  times  last  aforesaid,  nego-  groocb. 
tiated  and  transferred  for  value,  for  hb  own  use  and  benefit 
And  the  defendants  fiirther  say,  that  the  said  credits  so 
respectively  given  by  them,  the  defendants,  to  the  said 
J.  N.,  as  assigned,  were  credits  of  a  nature  extremely  likely 
to  end  in  debts  from  the  said  J.  N.  to  the  defendants,  and 
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Russell 
and  Another 

V. 

Bbll 
and  Another. 


amouDted,  in  the  whole,  to  a  large  sum  of  money^  to  wit, 
the  sum  of  5862.  19«.  And  the  defendants  further  say, 
that  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  19th  day  of  November,  in  the  year  last  afore- 
said, and  on  divers  other  days  and  times,  between  that  day 
and  the  2l8t  December  in  that  year,  they  (the  defendants) 
were  called  upon,  and  forced,  and  obliged  to,  and  did  neces- 
sarily pay  and  satisfy  the  said  several  bills  of  exchange  re- 
spectively, to  certain  persons  then,  respectively,  being  the 
holders  of  the  said  several  bills,  that  is  to  say,  the  said  bill 
of  exchange  for  200/L,  to  certain  peraons  using  the  name, 
s^le,  and  firm  of  Barclay  and  Co.,  the  said  bill  of  exchange 
for  189iL  I7s.  to  certain  persons  using  the  name,  style,  and 
firm  of  Bamet  and  Co.,  and  the  said  bill  of  exchange  for 
197 L  2s.  to  the  Governor  and  Company  of  the  Bank  of 
England;  and  thereupon  the  said  J.  N.  then,  and  before 
the  commencement  of  this  suit,  was,  and  still  is,  indebted  to 
the  defendants  in  a  large  sum  of  money,  to  wit,  the  sum 
of  586/.  19«.,  being  the  amount  of  the  said  several  bills  of 
exchange,  as,  and  for  money  paid  by  the  defendants,  for  the 
use  of  the  said  J.  N.,  at  his  request,  which  said  sum  of 
money  is  the  same  identical  sum  in,  and  for  the  amount  of 
which  the  defendants  had  ^ven  credit  to  the  said  J.  N. 
as  aforesaid,  which  sums  of  money  so  due,  and  unpaid, 
and  unsatisfied  to  the  defendants  as  aforesaid,  exceed  the 
damages  sustained  by  the  plaintifis,  by  reason  of  the  non- 
performance, by  the  defendanlB,  of  the  said  several  promises 
in  the  said  first,  second,  third,  and  fourth  counts,  so  far  as 
the  same  relate  to  the  said  sum  of  140/L  parcel,  &c.,  and  out 
of  which  said  sum  of  money  so  due,  unpaid,  and  unsatisfied 
to  the  defendants  as  aforesaid,  they  (the  defendants)  are 
ready  and  willing,  and  hereby  ofier  to  allow  and  set-ofi*  the 
fiill  amount  of  the  said  damages,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided*  Verification, 
and  prayer  of  judgment  Third,  payment  into  Court  of  320iL 
Special  demurref  to  the  second  plea,  assigning  for  causes, 
that  it  does  not  confess,  and  avoid,  or  deny  the  causes  of 
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action  in  the  first,  second,  third,  and  fourth  counts.     And  1841. 

the  defendants  do  not  shew,  by  that  plea,  that  the  bankrupt  BnasixL 

gave  any  credit  to  the  defendants,  in  respect  of  the  causes  "^  Another 

erf*  action  in  those  counts,  and  that  no  mutual  credit  is  shewn  Bkll 
between  the  bankrupts  and  the  defendants,  but  merely  that 
the  defendants  gave  credit  to  the  said  bankrupt 


W.  H.  Watsofh  in  support  of  the  demurrer.  The  plea  is 
bad,  for  the  causes  assigned.  This  is  not  a  case  of  mutual 
credit  within  the  meaning  of  the  6  Gea  4,  c  16,  s.  50.  It 
does  not  follow,  because  there  is  a  right  of  action  on  one 
side,  and  a  claim  for  money  due  on  the  other,  that  there  is 
a  mutual  credit  between  the  parties.  A  right  of  action  for 
money  had  and  received  would  not  necessarily  imply  credit 
But,  assuming  that  credit  has  been  given  by  the  bankrupt, 
there  may  have  been  a  misappropriation  of  the  bills  of  ex- 
diange  to  the  general  account,  which  could  never  have 
raised  a  mutual  credit  In  Key  v.  FUnt  (a),  where  a  party, 
previously  to  his  bankruptcy,  deposited  a  bill  of  exchange 
(for  the  specific  purpose  of  raising  money  thereon)  with  a 
person  who  advanced  money  on  the  bill,  it  was  held  that 
the  assignees  of  the  bankrupt,  having  tendered  the  money 
so  advanced,  were  entitled  to  recover  the  amount  of  the  bill 
in  an  action  of  trover,  notwithstanding  a  general  balance 
remaining  due  fix>m  the  bankrupt  to  the  person  who  ad- 
vanced the  money.  So,  in  Buchanan  v.  Findlay  (6),  where 
a  Ull  was  deposited  with  the  defendant  for  a  specific  pur- 
pose, it  was  held  that  the  bill,  not  having  been  applied  to 
that  purpose,  the  bankrupt  had  a  right  to  demand  it  back, 
and  that  such  demand  having  been  made  before  the  money 
was  recovered  on  the  bill,  the  defendant  was  liable  to  the 
assignees  for  the  amount 

Parke,  B. — Smith  v.  Hodson  (c)  is  decisive  of  this  case. 
Hiat  was  an  action,  by  assignees,  for  goods  sold  and  de- 

(c)   S    Taunt    21  ;    1  J.    B.  (6)  9  B.  &  C.  738. 

Moore,  451.  (e)4T.  R.  211. 
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RUSSBLL 

•nd  Another 

Bell 
and  AnotlMr. 


livered  to  the  defendant  by  a  bankrupt;  the  defendant  had 
lent  his  acceptance  to  the  banknipt,  on  a  bill  which  did  not 
become  due  until  after  the  act  of  bankruptcy,  and  which 
was  then  outstanding  in  the  hands  of  a  third  par^ ;  and  it 
was  held  that  the  defendant,  who  had  paid  the  amount  of 
the  bill  after  the  commission  issued,  and  before  the  action 
was  brought  by  the  assignees,  was  entitled  to  set  it  off  as  a 
credit  under  the  5  Greo.  2,  c.  30,  s.  28.  The  plaintifis  can- 
not reply  a  fraudulent  delivery  of  the  goods,  because  th^ 
have  waived  the  tort 


Per  CuRiAic — ^There  must  be  judgment  for  the  Defendants. 


Negelen  v.  Mitchell. 

Declaration,  ASSUMPSIT.  The  declaration  stated,  that  before  the 
deration  that  making  of  the  promise  thereinafter  mentioned,  the  plaintiff 
•olTto  defend.  ^^  ^^  great  skill  designed,  made,  and  prepared  a  certain 

portrait  or  drawing  of  a  certain  person,  to  wit,  Madame 
Grisi ;  and  whereas  the  defendant,  before  the  making  of  the 
said  promise,  was  desirous  of  purchasing  the  said  portrait  or 
drawing,  and  of  making  prints  or  engravings  therefrom,  and 
publishing  the  same  for  the  profit  of  him,  the  defendant,  and 
thereupon  before  the  commencement  of  this  suit,  to  wit, 
&c.,  in  consideration  of  the  premises,  and  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  then  sold  to  the  de- 
fendant his  said  portrait  or  drawing,  together  with  the  ex- 
clusive copyright  of  printing  or  engraving  the  same  for  pub- 
lication, for  the  price  or  sum  of  150/.,  and  fifty  proof  impres- 
sions, he,  the  defendant,  promised  the  plaintiff  to  pay  him 

fions,  wHich 

plaintiff  accepted  in  discharge  of  hia  promise,  as  to  ten  of  the  fiftj,  and  that  he  then,  to  wit,  on, 
&c.,  in  the  declaration  mentioned,  was  ready  and  willing,  and  then  tendered  to  the  plaintiff  forty 
other  impressions,  which  the  plaintiff  refused  to  receive,  and  requested  defendant  to  let  him 
choose  forty  from  all  the  impressions,  to  which  the  defendant  acceded,  but  the  plaintiff  had 
never  made  any  selection .  Absque  hoc,  that  the  defendant  refused  to  deliver  to  the  plaintiff  dM 
fifty  impressions,  as  in  the  declaration  mentioned.  A  verdict  having  been  found  for  defendant : 
Held,  UuX  plaintiff  was  entitled  to  judgment,  non  obatante  veredicto :  ITdtf,  also,  that  where 
there  are  several  pleas  on  the  record,  one  of  which  traverses  immaterial  matter,  the  Court  will 
not  grant  a  repleader,  if  there  are  other  and  material  issues  raised. 
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the  said  sum  of  150iL  in  two  months,  from  the  day  and  year        1841. 
list  afiiresaidy  and  to  deliyer  to  the  plaintiff  fifty  proof  im-     ^^^IX      ^ 
presnoDs  of  the  print  or  engraving  of  the  said  portrait  or  9- 

dzEwing  when  made  therefrom ;  and  the  plaintiff  avers,  that 
although  the  dcfimdant  then  had  and  received  the  said  por- 
trait or  drawing,  and  afterwards,  to  wit,  on  the  same  day 
and  year,  made  a  print  or  engraving  therefrom,  and  although 
the  defi^ndant,  in  part  performance  of  his  said  proniise,  did 
afterwards,  and  at  the  expiration  of  the  said  two  months 
afinneaaid,  pay  the  plaintiff  the  said  sum  of  150iL ;  yet  al- 
though a  reasonable  time  for  the  delivery  to  the  plaintiff  of 
fifty  proof  impressions  of  the  said  print  or  engraving  had 
el^iaed  before  the  commencement  of  this  suit,  and  although 
the  defendant,  after  the  expiration  of  such  reasonable  time, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the 
lame  day  and  year,  was  requested  to  deliver  to  the  plaintiff 
fifty  proof  impressions  of  the  said  print  or  engraving,  the 
defendant  had  disregarded  his  promise,  and  has  not  delivered 
to  the  plaintiff  S&y  proof  impressions  of  the  said  print  or 
engravinj^  or  any  or  either  of  them,  or  any  part  thereof,  and 
neglected  and  reftised  so  to  da  There  were  also  counts 
Sir  goods  aold,  work  and  labour,  and  on  an  account  stated. 

The  defendant  pleaded,  except  as  to  the  first  count,  non- 
aasompait;  secondly,  as  to  the  request  mentioned  in  the 
fint  count,  to  deliver  fiffy  proof  impressions  of  the  said 
print,  that  he  was  not  so  requested ;  thirdly,  that  he,  the 
defendant,  after  making  the  print  or  engraving  from  the  said 
portrait  or  drawing,  as  in  that  count  mentioned,  delivered 
to  the  plaintiff  fifty  proof  impressions  of  the  same,  according 
to  his  said  promise  in  the  said  first  count  mentioned; 
feorthly,  that  after  the  making  of  the  said  promise  of  the 
defendant  in  that  count  mentioned,  and  after  the  making  of 
the  said  print  or  engraving  fix>m  the  said  portrait  or  drawing, 
to  wit,  on  the  said  day  and  year  in  the  said  first  count  men- 
tioned, the  defendant  delivered  to  the  plaintiff  ten  proof 
impreaaiona  of  the  said  print  or  engraving,  in  part  perform- 
ance of  hia  said  promise  in  that  behalf,  and  the  plaintiff  then 
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1841.        accepted,  had,  and  kept  the  said  ten  proof  impresEdons,  in 
TJ"^^"""^     satisfaction  and  discharge  of  the  said  promise  of  the  de- 
«•  fendant  in  the  said  first  count  mentioned,  as  to  ten  of  the 

said  fifty  proof  impressions  to  be  delivered  as  in  the  said 
first  count  mentioned ;  and  the  defendant  fiirther  saith,  that 
he  then,  to  wit,  on  the  said  day  and  year  aforesaid,  in  the 
said  first  count  mentioned,  was  ready  and  willing,  and  then 
tendered  and  ofiered  to  the  plaintiff  to  deliver  to  him  for^ 
other  proof  impressions  of  the  said  print  or  engraving,  which 
the  plaintiff  then  refused  to  accept  or  receive,  and  then  re- 
quested the  defendant  to  let  him,  the  plaintiff,  have  the 
choice  of  forty  of  all  the  impressions  that  were  printed,  to 
which  request  the  defendant  then  acceded,  and  the  plaintiff 
then  promised  the  defendant  that  he  would  make  his  selec- 
tion of  the  said  forty  proof  impressions  of  all  the  impressions, 
to  wit,  of  two  hundred  then  printed ;  and  the  defendant 
says,  that  he  had  been  always  ready  and  willing  thence 
hitherto  to  let  the  plaintiff  choose  the  said  fortjr  out  of  all 
the  impressions  of  the  said  print  or  engraving  then  printed, 
but  that  the  plaintiff  has  never  made  any  selecdon  of  the 
same,  and  the  plaintiff  himself  has  always  thence  hitherto 
neglected  to  make  a  selection  as  aforesaid;  without  this^ 
that  he,  the  defendant,  refiised  and  neglected  to  deliver  to 
the  plaintiff  the  said  fifty  proof  impressions,  as  in  the  said 
first  count  in  that  behalf  alleged*  The  plaintiff  took  issue 
on  all  these  pleadings  by  adding  the  similiter. 

At  the  trial  before  Lord  Abinger,  C.  B.,  a  verdict  was 
found  for  the  defendant  on  the  first  and  fourth  issues,  and 
for  the  plaintiff  on  the  second  and  third,  and  the  jury  as- 
sessed contingent  damages,  in  case  the  Court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  judgment  non  ob- 
stante veredicto  on  the  fourth  plea. 

Thesiger  had  subsequently  obtained  a  rule  to  enter  judg- 
ment accordingly,  against  which  Kelly  and  Hoggins  shewed 
cause.  It  will  be  contended  on  the  other  side,  that  the 
special  traverse  raises  an  immaterial  issue.    That,  however. 


114  CASE8   ON   POINTS   OF    PRACTICE,    EXCII. 

1841 .        time;  and  if  the  tavcrse  is  struck  out  it  is  clearly  a  bad  plea. 
Negelen      Every  allegation  in  the  plea  would  be  supported  by  proof  of 
»•  a  tender  and  acceptance  twelve  months  after.]     Upon  the 

issue  raised,  the  jury  could  not  have  found  in  fiivour  of  the 
defendant,  unless  he  had  proved  a  tender,  and  offered  to  de- 
liver the  prints  within  a  reasonable  time.  The  rules  of  law 
applicable  to  a  special  traverse  are  not  affected  by  the  new 
pleading  rules.  The  Cross  Keys  Bridge  Company  v.  Raw- 
lings  (a).  In  Rushton  v.  Aspinali  (i).  Lord  Mansfield  states 
the  rule  to  be,  that  where  the  plaintiff  has  stated  his  title  or 
ground  of  action  defectively  or  inaccurately  (because  to  en- 
title  him  to  recover,  all  circumstances  necessary  in  form  or 
substance  to  complete  the  title  so  imperfectly  stated  must 
be  proved  at  the  trial)  it  is  a  fair  presumption  after  verdict, 
that  they  were  proved."  The  following  cases  were  also  re- 
ferred to,  Frederick  v.  Lookup  (c),  Amey  v.  Long  (d),  Ward 
V.  Harris  {e\  Mackmurdo  v.  Smith  (/),  DaJby  v.  Hirst  (g), 
Bradley  v.  Milnes  (h)y  Humphreys  v.  Pratt  (*). 

Thesiger  and  Cowling^  contra.  The  cases  cited  establish 
a  distinction  between  a  defective  title  and  a  title  defectively 
stated.  Tliis  plea  is  not  the  case  of  a  good  answer  de- 
fectively stated.  The  breach  of  contract  is  the  neglect 
and  refusal  to  deliver,  and  if  the  defendant  had  anything 
to  say  in  excuse,  he  should  have  pleaded  it  Taking  the 
inducement  together  with  the  special  traverse,  it  is  a  plea 
in  confession  without  an  avoidance.  In  Stephen  on  Plead' 
ing(Jc)y  it  is  said,  that  ^^  it  is  a  rule  that  the  inducement 
should  be  such  as  in  itself  amounts  to  a  sufficient  answer 
in  substance  to  the  last  pleading,  for  it  is  the  use  and  object 
of  the  inducement  to  give  an  explained  or  qualified  denial, 
that  is,  to  state  such  circumstances  as  tend  to  shew  that  the 


(a)  3  Bing.  N.  C.  71.  (/)  7  T.  R.  618. 

(h)  2  Doug.  683.  (y)  1  B.  &  B.  224. 

Cc)  4  Burr.  2018.  (A)  1  Bing.  N.  C.  644. 

{d)  9  East,  473.  (t)  2  Dow.  k  CI.  288. 

\€)  2  B.  &  P.  265.  (*)  3  Ed.  183. 
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last  pleading  is  not  true,  the  absque  hoc  being  added  merely 
to  pat  that  denial  in  a  positive  form,  which  had  been  pre- 
viously made  in  an  indirect  one."    In  this  plea,  the  induce-     ^,    ^' 

-       .  ,  MiTCHBLL. 

ment  admits  that  the  prints  have  not  been  delivered.  K 
the  plea  had  alleged  that  the  defendant  was  ready  and 
willing  to  deliver,  and  tendered  the  prints  at  the  end  of  a 
reasonable  time,  that  would  have  been  bad,  because  the 
party  must  always  be  willing  to  deliver  the  goods,  unless 
they  axe  of  a  cumberous  nature.  In  Stone  v.  Gilliam  (a), 
LcNrd  HoU  takes  a  distinction  between  the  case  of  cumber- 
some goods  and  those  which  are  portable ;  in  the  former 
cise,  he  held  that  the  bringing  them  to  a  convenient  place 
from  whence  they  might  be  loaded  on  board  a  ship,  and 
offering  the  master  to  send  them  on  board,  was  a  sufficient 
tender.  Here,  however,  the  goods  are  of  a  portable  nature. 
In  1  fFms.  Sound,  33,  it  is  said,  ^  the  action  of  assumpsit 
being  to  recover  damages  against  the  defendant  for  the 
non-performance  of  his  promise,  a  tender  cannot,  in  this 
action,  be  pleaded  in  bar  of  the  damages,  for  that  would  be 
to  predDde  the  plaintiff  from  recovering  his  debt,  which 
cannot  be,  for  the  debtor  must,  nevertheless,  pay  the  debt'' 
In  Craven  v.  Sandenon  (6),  Littiedale,  J.,  says,  '^  In  pleas 
where  the  traverse  is  led  to  by  an  inducement,  facts  stated 
in  the  introductcnry  part  may  be  very  fit  to  be  proved  with 
refiexenoe  to  the  matter  traversed,  but  they  do  not  require 
to  be  proved  as  forming  part  of  the  inducement"  The 
inducement  must  be  read  in  connection  with  the  traverse, 
and  then  the  plea  is  bad  in  substance. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
Parker  B. — The  question  in  this  case  arises  upon  a 
motion  for  judgment,  non  obstante  veredicto,  on  the  fourth 
plea.     The   plaintiff  declared    on   a    special    agreement, 

(a)  1  Show.  149.  (6)  4  Adol.  &  £.  672. 

I  2 
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1841.        whereby,  in  consideration  of  the  sale  of  a  portrait,  and  of 
Negklkn      ^®  exclusive  copyright  of  printing  or  engraving  the  same 
*•  for  publication,  the  defendant  promised  to  pay  him  ISOL 

in  two  months,  and  to  deliver  to  the  plaintiff  S&j  ptwf 
impressions  of  the  print  or  engraving,  when  made  therefinom. 
The  declaration  avers,  that  an  engraving  was  made  and, 
150L  paid,  and  alleges  as  a  breach,  that  although  a  reason- 
able time  had  elapsed  for  the  delivery  of  fiffy  proof  im- 
pressions, and  although  the  defendant  was  requested  so  to 
do,  yet  the  defendant  had  not  delivered  to  the  plaintiff  fi% 
proof  impressions,  or  any  part  thereoi^  and  had  neglected 
and  refused  so  to  da  The  fourth  plea,  on  which  the  qnes* 
tion  arises,  is  as  follows.  (His  Lordship  read  the  plea,  and 
continued.)  It  is  to  be  observed,  that  the  contract,  as 
above  stated,  required  the  fifty  impressions  to  be  deUveied 
as  soon  as  they  were  made,  or  at  least  a  reasonable  time 
afterwards ;  and  the  non-delivery  at  that  time  is  the  breadi 
allied.  The  rest  of  the  matter  stated  in  the  breach,  of  the 
non-delivery  generally,  and  the  general  neglect  and  reftual 
is  surplusage.  According  to  the  rules  of  correct  pleadinj^ 
the  plea  to  this  breach  should  either  have  stated  that  the 
impressions  were  so  delivered,  or  should  have  confessed 
that  they  were  not,  and  stated  some  sufficient  matter  of 
avoidance.  But  the  plea  in  this  case,  (if  we  read  it  without 
the  traverse  at  the  end)  contains  neither  of  those  requisites ; 
it  does  not  state  a  delivery  of  the  whole,  nor  a  delivery  in 
due  time  of  any  part,  and,  therefore,  is  not  good  by  way 
of  denial  of  the  breach ;  nor,  if  it  is  to  be  taken  to  have 
confessed  the  breach,  does  it  sufficiently  avoid  it ;  for  as  to 
part,  though  it  states  a  tender,  the  tender  is  not  averred  to 
have  been  in  due  time;  and  what  is  pleaded  afterwards 
amounts  to  accord,  without  satisfiurtion  as  to  that  part 
The  plea,  therefore,  would  be  bad  without  the  special 
traverse,  and  it  would  be  so  non  obstante  veiedicta  And 
with  the  special  traverse,  it  is  perfectly  dear,  it  would  have 
been  bad  on  special  demurrer,  for  several  reasons.     But  die 
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Bounnan  (a),  which  was  recognized,  with  some  qualificatioDS, 
by  some  judges,  in  the  case  of  CoUins  v.  GuDynne,  in  Dow. 
».  Prac.  (4),  is  an  authority ;    and  the   case   of  Plummer  v. 

Lee  (c),  in  this  Court,  in  which,  under  similar  circum- 
stances, a  repleader  was  awarded,  must  be  considered  as 
overruled  Indeed,  it  was  not  disputed  in  the  present  case, 
that  if  the  issue  was  immaterial,  the  plaintiff  was  entitled 
to  judgment  non  obstante  veredicto. 

Judgment  accordingly. 

(fl)  9Bing.  532.  N.  R.711. 

(b)  Since  reported  under  the  (c)  3  M.  &  W.  495. 

name  of  Gwynne  v.  Bumell,  1  Lee, 


RUTTER  V.  ChAPBIAN. 

The  rule  (20)     £  HIS  was  an  action  for  disturbance  of  the  plaintiff,  in  his 

of  U.  1 .,  4  ^  *• 

Wm.  4,  (which  oflSce  of  coroucr  for  the  county  palatine  of  Lancaster. 
^  to  achiSr  Th^  action  was  brought  to  try  the  validity  of  the  charter, 
"v^^^^'ed  ff^^^^^  ^y  ^®  Crown  to  the  borough  of  Manchester  (a), 
to  be  adduced  The  petition  in  favour  of  the  charter,  which  had  been 
applies  to  ^1  signed  by  four  thousand  of  the  inhabitant  householders  of 
menu  ^heth  ^^®  borough,  was  lodged  at  the  Privy  Council  OflSce,  pur- 
in  the  posses-  suant  to  the  1  Vict  c  78,  s.  49.  No  notice  was  given  by 
party,  or  of  the  defendant  under  the  rule  of  H.  T.  4  Wm.  4,  to  admit 
and  inthe^"*'  ^^^  petition,  but  several  witnesses  were  in  attendance  at 
latter  case,  the  the  trial,  to  prove  the  signatures  of  the  petitioners.  A 
notice  should  verdict  was  found  for  the  defendant,  and  the  Master,  on 
cording  to  the    taxation,  having  allowed  the  defendant  the  costs  of  these 

circumstances,    witnesses, 

Cresswell  had  obtained  a  nile,  to  shew  cause  why  the 
taxation  should  not  be  reviewed,  and  the  costs  of  those  wit- 
nesses disallowed. 

(a)  See  the  case,  3  M.  &  W.  8. 
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The   Attorney    Oeneral  and    Crompton  shewed   cause.        1841. 
This  18  not  a  case  to  which  the  nile  of  H.  T.  4  Wm.  4,     ^'^^^JIJ!^ 
applies.     That  rule  provides,  '^  that  either  party,  after  plea  «. 

pleaded,  and  a  reasonable  time  before  trial,  may  give  notice 
to  the  other,  either  in  town  or  country,  in  the  form  thereto 
annexed,  or  to  the  like  effect,  of  his  intention  to  adduce,  in 
evidence,  certain  written  or  printed  documents ;  and  unless 
the  adverse  party  shaU  consent,  by  indorsement  on  such 
notice,  within  forty-eight  hours,  to  make  the  admission 
specified,  the  par^  requiring  such  admission  may  call  on 
the  par^  required,  by  summons,  to  shew  cause  before  a 
judge  why  he  should  not  consent  to  such  admission,  or,  in 
case  of  refusal,  be  subject  to  pay  the  costs  of  proof;  and 
anleas  the  party  required  shall  expressly  consent  to  make 
nich  admission,  the  judge  shall,  if  he  think  the  application 
reasonable,  make  an  order,  that  the  costs  of  proving  any 
docbment  specified  in  the  notice,  which  shall  be  proved  at 
the  trial  to  the  satis&ction  of  the  judge,  or  other  presiding 
ofiicer,  certified  by  his  indorsement  thereon,  shall  be  paid 
by  the  party  so  required,  whatever  may  be  the  result  of  the 
cause.*'  The  rule  goes  on  to  provide,  **  that  no  costs  of 
proving  any  written  or  printed  document  shall  be  allowed 
to  any  party  who  shall  have  adduced  the  same  in  evidence 
on  any  trial,  unless  he  shall  have  given  such  notice  as  afore- 
said, and  the  adverse  party  shall  have  refused  or  neglected 
to  make  such  admission,  or  the  judge  shall  have  indorsed 
ii{Nm  the  summons,  that  he  does  not  think  it  reasonable  to 
reqniie  it"  The  form  referred  to  is  as  follows :  *'  Take 
notice  that  the  plaintiff  (or  defendant),  in  this  cause,  pro- 
poses to  adduce,  in  evidence,  the  several  documents  here- 
under specified,  and  that  the  same  may  be  inspected  by  the 

defisndant  (or  plaintiff),  his  attorney,  or  agent,  at ,  on 

,  between  the  hours  of ,  and  that  the  defendant 

(or  plaintiff)  will  be  required  to  admit  that  such  of  the  said 
documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed,  as  they  purport  respectively  to 
have  been,  that  such  as  are  specified  as  copies  are  true  copies. 
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and  such  documents  as  are  stated  to  have  been  served,  sent, 
or  delivered,  were  so  served,  sent,  or  delivered  respectively, 
V*  saving  all  just  exceptions  to  the  admissibility  of  all  such 

documents  as  evidence  in  the  cause."  First,  this  is  not  the 
species  of  document  intended  by  the  rule.  In  this  case 
the  question  was,  to  what  extent  the  document  was  the 
genuine  petition  of  the  inhabitant  householders  of  the 
borough;  but  the  rule  only  applies  to  documents  about 
which  there  can  be  no  dispute,  as  a  bond,  a  lease,  &c.,  and 
which  are  admitted  to  be  either  originals  or  copies.  That 
is  evident  fix)m  the  terms  of  the  rule,  which  enable  the 
judge  to  indorse  that  the  document  was  proved  to  his  satis- 
fection.  [Alderson^  B. — Is  not  each  signature  a  written 
document?]  Not  in  this  case:  the  mere  proof  of  the  sig- 
natures would  have  been  insufficient;  it  was  necessaiy 
further  to  shew,  that  the  parties  who  signed  were  inhabitant 
householders  within  the  borough.  The  '^  admission  speci- 
fied" in  this  case  must  have  been  that  the  signatures  were 
all  the  genuine  signatures  of  the  inhabitant  householders  of 
the  borough.  The  rule  does  not  contemplate  a  case  like 
the  present,  which  involves,  in  the  admission,  proof  of  an 
extrinsic  fact  But,  secondly,  the  rule  cannot  apply  to 
documents  which  are  not  in  the  possession  of  the  par^ 
seeking  to  give  them  in  evidence,  and  over  which  he  has 
no  power  or  control.  How,  in  such  a  case,  can  he  aflbrd 
his  adversary  inspection  of  them  ?  The  time  and  the  place 
of  inspection  are  to  be  specified  in  the  notice ;  but  in  this 
case  the  defendant  could  not  comply  with  the  form  given. 
[Parkci  B. — There  is  nothing  in  the  terms  of  the  rule  to 
limit  its  operation,  and,  if  we  were  so  to  restrict  it,  it  would 
be  constantly  evaded  by  parties  setting  up  the  lien  of  a  third 
person. — Alderson,  B. — The  difficulty  of  obtaining  the  do- 
cument  might  be  an  answer  to  the  application  when  before 
the  judge.]  It  would  have  been  absurd  to  call  on  a  party 
to  admit,  on  inspection,  a  document  which  the  person,  re- 
quiring the  admission,  had  no  means  of  shewing.  [Jlder* 
son^  B»  — When  it  is  asked  to  admit  a  copy  that  equally  in- 
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volves  the  power  of  aacertaining  that  it  is  a  copy,  that  is,  of       1841. 
seeing  the  originaL]     Can  it  be  add  that  the  rule  applies       ]r^^^!^ 
to  every  document,  in  the  hands  of  whatsoever  person  it  may  •- 

happen  to  be  ?  [^Parke,  B. — ^To  every  document  proposed 
to  be  given  in  evidence,  and  which,  therefore,  the  party  must 
have  some  means  of  getting  at]  It  would  be  useless  to  go 
through  the  idle  form  of  giving  a  notice  to  inspect  a  docu- 
ment when,  at  the  same  time,  you  know  that  the  other 
par^  cannot  see  it. 

Cresswett  {CawUng  with  him),  in  support  of  the  rule. 
TTiis  case  is  within  both  the  words  and  the  spirit  of  the 
role.  Hist,  it  is  said  that  this  is  not  a  document  of  the 
nature  contemplated  by  the  rule,  but  that  objection  is  not 
fininded  in  &ct  The  petition  is  the  joint  and  several 
petition  of  all  who  signed  it,  and,  therefore,  as  to  each 
signature,  it  is  a  question  as  to  the  admission  of  a  written 
document  In  every  case  it  is  necessary  to  prove  something 
beyond  the  mere  document  itself,  for  example,  in  a  bond, 
the  identity  of  the  obligor.  (He  was  then  stopped  by  the 
Court) 

Pabke,  B. — ^The  rule  must  be  absolute,  as  we  are  of 
opinion  that  this  is  a  case  within  the  rule  of  Court  referred 
ta  It  is  sought  by  the  defendant's  counsel  to  qualify  that 
rule,  and  it  is  uiged  that  it  cannot  extend  to  documents 
which  are  out  of  the  possession  and  control  of  the  party 
seeking  to  adduce  them  in  evidence.  That,  however,  is  a 
qualification  which  we  think  ought  not  to  be  put  upon  the  « 
rule,  unless  we  can  clearly  see,  which  we  do  not,  that  it  was 
contemplated  by  the  framers  of  it  Nothing  of  the  kind  is 
expressed  in  the  rule  itself,  or  necessarily  to  be  implied  from 
the  terms  of  it  The  practice  established  by  the  rule  of 
giving  each  of  the  parties  to  a  cause  the  opportunity  before 
trial  of  preventing,  by  timely  admission,  the  expense  of 
proving  documents  proposed  to  be  relied  on  by  his  adver- 
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1841.        saiy,  is  one  of  a  most  salutary  nature,  and  the  fact  of  the 
BuTTEB       document  not  being  in  the  possession  of  the  party  who  seeks 

V.  to  adduce  it  in  evidence,  works  no  hardship  upon  his  adver- 

Chapman.  ...,,..  ,         , 

sary,  because  it  is  m  the  discretion  of  the  judge  to  say  that 

the  document  is  one  which  the  party  ought  not  reasonably 

to  be  called  upon  to  admit,  and  the  result  would  then  be 

that  the  costs  of  proving  it  would  be  costs  in  the  cause.     In 

order  to  determine  that  in  a  case  like  the  present,  the  judge 

would  take  into  consideration  whether  or  not  the  document 

was  of  such  a  nature  that  access  to  it  might  be  obtained,  as 

in  the  actual  case,  whether  the  Privy  Council  would  have 

allowed  an  inspection  of  it,  and  if  there  existed  any  positive 

restriction  against  inspecting  it,  he  would  of  course  make 

no  order.     Where  the  document  is  in  the  hands  of  a  third 

party,  the  mode  of  requiring  the  admission  should  be  by  a 

special  notice ;  although  that  is  not  likely  to  be  of  very 

common  occurrence,  for  it  is  not  probable  that  a  party  would 

adduce  in  evidence  a  document  which  he  has  not  seen,  and 

of  the  nature  of  which  he  is  ignorant     Then  with  respect 

to  the  form  of  the  notice  at  the  end  of  the  rule  which  has 

been  referred  to,  it  is  to  be  observed,  that  the  rule  does  not 

say  imperatively  that  the  notice  is  in  all  cases  to  follow  that 

form,  but  it  is  that  a  party  may  give  a  notice  in  that  form, 

or  to  the  like  efiect  thus  shewing  the   intention  of  the 

framers  of  the  rule  that  some  latitude  was  to  be  allowed  to 

vary  its  form  according  as  circumstances  should  render  such 

a  deviation  necessary.     It  is  our  duty  to  lessen  the  expense 

of  proof,  by  insisting  upon  notice  to  admit  being  given  in 

every  case  which  comes  within  the  meaning  of  this  rule  of 

Court     The  rule  to  review  the  taxation  must,  therefore,  be 

absolute. 

Alderson,  B. — ^I  am  of  the  same  opinion.  I  think  we 
ought  to  put  a  liberal  construction  upon  the  rule ;  not  to 
restrict  it  The  difficulty  which  has  been  urged  in  ail- 
ment, is  provided  for  by  the  discretion  given  to  the  judge 
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at  the  time  of  hearing  the  summons.     In  the  present  case,  1841. 

there  would  have  been  nothing  unreasonable  in  requiring  ^'"^'^ 

the  party  who  had  obtained  an  inspection  of  the  document  "• 
for  himself,  also  to  obtain  it  for  his  adversary. 

GuRNEY,  B.9  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion,  although  at  first  I 
entertained  some  doubt  upon  the  subject  It  is  argued  that 
inasmuch  as  these  witnesses  were  called,  not  merely  to  prove 
the  &ct  of  the  signatures  to  the  petition,  but  also  the  identity 
of  the  parties  ^gning^  the  case  does  not  come  within  the 
meaning  of  the  rule,  but  that  is  a  circumstance  which  enters 
into  the  composition  of  all  proof  of  this  nature,  and,  conse- 
quently, cannot  affect  this  particular  case  so  as  to  take  it  out 
of  the  operation  of  the  rule.  Upon  consideration,  I  think 
the  costs  to  which  the  rule  applies  must  mean  the  costs  of 
proving  the  document  so  as  to  identify  it  in  the  cause.  Then 
with  respc^  to  the  difficulty  as  to  the  document  being  in 
die  possession  of  a  third  party,  it  appears  to  me  that  that 
is  no  answer  either,  for  the  party  may  serve  a  notice  to 
admit,  and  if  necessary,  insert  a  special  clause,  stating  his 
inability  for  such  and  such  reasons  to  give  inspection  of  the 
document,  a  course  which  the  words  of  the  rule  **  that  notice 
is  to  be  given  according  to  the  annexed  form,  or  to  the  like 
effect,"  fidly  authorize.  K  the  admission  be  refused,  and 
the  matter  comes  before  the  judge,  on  summons,  it  will  be 
for  him  to  exercise  his  discretion  pn  the  whole  &ctSy  and  to 
make  or  refuse  an  order  as  he  shall  deem  most  reasonable. 
Upon  the  whole,  therefore,  I  concur  with  the  rest  of  the 
CoorL 

Rule  absolute. 


124 


CA8E8  ON  POINTS  OF   PRACTICE,  EXCH. 


1841. 


Under  the 
plea  of  liberom 
tenementmn, 
the  defendant 
is  not  liable 
to  prove  the 
whole  of  the 
dose  to  be  his 
propertv,  but 
18  entitled  to  a 
verdict  if  he 
proves  his 
right  to  that 
part  on  which 
the  alleged 
trespass  was 
committed. 


SmTH  r.  RoTSTON. 

J.  RESPASS  for  breaking  and  entering  the  plaintifTs 
dcee,  called  the  Buck  Leap,  and  erecting  a  building  thereon, 
&C.  Plea:  That  the  said  close,  in  which,  &c.,  was  the 
dose,  soil,  and  freehold  of  the  defendant;  upon  which 
issue  was  joined. 

At  the  trial  before  Lord  Jbinger,  C.  B.,  it  appeared  that 
the  close  called  Buck  Leap,  was  a  slip  of  ground  about 
twelve  feet  in  width,  lying  outside  of  the  hedge  which  bounded 
the  plaintiff's  land,  and  was  undivided  fix>m  the  defendant's 
field,  which  immediately  adjoined  it  The  plaintiff  proved  acts 
of  ownership  over  the  Buck  Leap,  extending  to  about  four 
feet  fix)m  his  hedge.  The  building  erected  by  the  defend- 
ant was  not  within  that  limit,  although  within  twelve  feet 
fix>m  the  plaintiff's  hedge.  The  learned  judge  told  the 
jury  that  the  defendant  was  entitled  to  succeed,  if  it  ap- 
peared that  the  portion  of  the  Buck  Leap  in  which  the 
trespass  complained  of  was  committed,  belonged  to  him, 
although  the  plaintiff  might  shew  a  title  to  the  other  part 
The  jury  having  found  a  verdict  for  the  defendant, 


Balguy  had  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  against  which 

JVhitehurst  and  Gale  shewed  cause.  The  defendant 
was  not  bound  to  prove,  under  the  plea  of  hberum  tene- 
mentum,  that  the  whole  of  Buck  Leap  belonged  to  him ; 
but  he  is  entitled  to  succeed,  if  it  appears  that  he  is  pos- 
sessed of  that  portion  of  it  on  which  the  trespass  is  alleged 
to  have  been  committed.  Cocker  v.  Crompton  (a),  which 
is  the  leading  case  on  the  subject,  decides,  that  where  a 
plaintiff  in  trespass  names  the  close  in  his  declaration,  and 
the  defendant  pleads  liberum  tenementum  generally,  the 


(a)  1  B.  &  C.  489. 
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plaintifiP  is  not  bound  to  new  assign,  but  may  recover  on       1841. 
proving  a  trespass  done  in  a  close  in  his  possession,  bearing    ^"^'^      ' 
the  name  given  in  the  declaration,  although  the  defendant  9, 

may  have  a  close  in  the  same  parish  known  by  the  same 
name.  If  the  plaintiff  is  correct,  he  would  be  entitled  to 
the  verdict,  if  he  proved  his  right  to  any  portion  of  the 
dose,  however  small,  whatever  the  merits  of  the  case  might 
be.  If  the  close  had  been  set  out  by  abuttals,  the  defendant 
would  succeed  on  proving  the  spot  upon  which  the  tres- 
pass was  committed  to  be  his.  Cooke  v.  Jackson  (a),  Zem- 
priere  v.  Humphrey  {p\  It  was  not  incumbent  on  the 
plaintiff  to  prove  a  trespass  in  every  part  of  the  close,  and 
it  is  reasonable  to  suppose  that  he  complains  of  the  trespass 
in  that  part  on  which  it  was  committed.  In  Tapley  v. 
Wainwright  {c)f  the  replication  on  which  the  issue  was 
raised,  alleged  that  the  said  doses,  in  which,  &c.,  for  twenty 
years  and  more  had  been  enclosed  from  the  residue  of  the 
waste,  and  enjoyed  in  severalty ;  and  it  was  held,  that  the 
allegation  was  divisible  and  satisfied  by  proof  that  any  part 
of  the  doses  in  which  the  trespasses  were  committed  had 
been  so  enclosed  for  that  period.  That  rule  of  construction 
must  Bpplj  equally  to  a  declaration.  Where  the  close  is 
set  out  by  abuttals,  and  leave  and  license  is  pleaded,  excess 
most  be  new  assigned,  or  the  defendant  would  succeed 
upon  proving  license  over  any  part  of  the  close.  Ditcham 
V.  Bcnd(d)j  Hawke  v.  Bacon  {e),  which  may  be  dted  to 
the  contrary,  must  be  considered  as  overruled  by  Tapley  v. 
Wainwrighty  and  Richards  v.  Peake{f),  In  the  latter 
case,  jibboiiy  C.  J.,  says,  '*  The  words,  the  closes  in  which, 
&&,  in  the  declaration  mentioned,  confine  that  allegation 
to  the  spot  where  the  trespass  was  committed."  Stevens  v. 
Whistler  (g),  and  Bassett  v.  Mitchell  (h),  are  authorities  in 
point. 

(a)  9  D.  &  R.  495.  (e)  2  Taunt.  156, 

Cb)  3  Add.  &  £.  181.  (/)  2  B.  &  C.  918. 

(e)  5  B.  &  AdoL  395.  {g)  11  East,  51. 

(i)  3  Camb.  534.  (A)  2  B.  &:  Adol.  99. 


126  CASES  ON   POINTS  OF   PRACTICB,   KXCU. 

1 84 1 .  Balguy  and  N.  R.  Clarke ^  contra.     The  defendant  should 

^Jjjp^        in  his  plea  have  set  out  by  metes  and  bounds  that  part  of 
V-  the  close  which  he  claimed  as  his  property.     Not  having 

done  so,  he  must  be  taken  to  have  asserted  a  title  to  the 
whole  close.  Tapley  v.  Wainwrighi  only  proceeded  on  the 
established  rule>  that  the  plaintiff  is  entitled  to  succeed 
upon  proving  a  trespass  in  any  part  of  the  close  mentioned 
in  the  declaration.  Cocker  v.  Crompton  shews,  that  if  there 
had  been  two  closes,  both  called  Buck  Leap,  the  defendant 
must  have  set  out  his  close  by  metes  and  boundaries,  and 
the  same  rule  must  apply  where  the  defendant  claims  part 
of  a  close.  K  the  defendant  is  entitled  to  succeed,  this 
injustice  vrill  follow,  that  the  record  will  be  conclusive  evi- 
dence of  his  title  to  the  whole  of  the  close  called  Buck 
Leap. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Aldebson,  B. — This  was  an  application  made  by  Mr. 
Balguy  for  a  new  trial,  in  a  case  tried  before  Lord  Abinger, 
at  the  last  assizes  for  the  county  of  Warwick,  and  which 
was  argued,  in  the  course  of  the  last  term,  before  Loid 
Abingert  my  Brother  Rolfey  and  myself.  It  was  an  action 
of  trespass,  for  breaking  and  entering  the  dose  of  the 
plaintiff,  called  the  Buck  Leap,  and  building  thereon.  The 
only  plea  of  the  defendant  upon  the  record  was,  that  the 
close  in  which,  &c.,  was  the  soil  and  freehold  of  the  de- 
fendant. Upon  this  plea,  issue  was  joined.  It  must  be 
taken  as  a  fact,  for  the  purposes  of  the  present  motion,  that 
the  close,  called  the  Buck  Leap,  was  a  strip  of  ground, 
comprising  a  breadth  of  about  twelve  feet,  and  lying  out- 
side of  the  hedge  of  the  plaintiff,  and  undivided  from  the 
defendant's  adjoining  field.  It  must  also  be  admitted,  that 
the  plaintiff  gave  some  evidence,  upon  which  the  opinion  of 
the  jury  might  have  been  taken,  of  acts  of  ownership,  ex- 
tending to  about  four  feet  in  width,  measured  from  the 
defendant's  hedge;   but  that  the  building  erected  by  the 
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defendant,  the  subject  of  the  action  of  trespass,  was  not        1841. 
within  that  limit,  although  clearly  within  the  distance  of    ^'^•'^      ' 
the  twelve  feet  firom  the  hedge.     The  misdirection  com-  ex- 

plained of  by  the  plaintifTs  counsel  is,  that  the  learned 
judge  was  wrong  in  telling  the  jury,  that  upon  those  &ct8 
they  ought  to  find  for  the  defendant  upon  this  issue.  And 
that  question  is,  in  substance,  whether,  upon  the  issue  that 
the  dose  in  which,  &c.,  was  the  soil  and  freehold  of  the 
defendant,  the  defendant  undertakes  to  prove  the  whole  of 
the  close,  called  the  Buck  Leap,  to  be  his  property,  or  only 
that  part  or  portion  of  it  upon  which  the  trespass  complained 
of  had  been  committed.  And,  upon  full  consideration,  we 
think  that  the  latter  is  the  true  view  of  the  pleadings,  and, 
consequently,  that  the  direction  was  correct  in  point  of  law. 
There  seems  to  us  to  be  no  distinction  in  the  cases  where 
the  declaration  describes  the  close  in  which,  &c.,  by  metes 
and  bounds,  or  by  name  only.  In  both  cases  it  must  be 
taken  to  mean  a  complaint,  that  the  defendant  committed  a 
trespass  upon  a  piece  of  land  in  the  lawful  possession  of  the 
plaintiff,  described  in  the  one  case  as  being  part  of  a  close, 
having  certain  metes  and  bounds,  and  in  the  other  case,  as 
part  of  a  close  named  A«  The  metes  and  bounds  in  the 
one  case,  and  the  name  in  the  other,  serve  only  to  define  to 
the  defendant  what  close  it  is,  for  the  trespassing  on  a  part 
of  which  the  plaintiff  brings  his  suit  When,  therefore,  the 
defendant,  following  the  declaration,  asserts  in  his  plea  that 
the  close,  in  which,  &c.,  is  his  soil  and  freehold,  we  think 
this  plea  means,  that  the  part  of  the  close  so  described  in 
the  declaration,  on  which  he  admits  that  he  has  done  the 
acts  complained  of,  was  his  soil  and  fireehold.  By  this  plea, 
therefore,  he  undertakes  to  prove  two  propositions:  first, 
that  some  part  of  the  described  close  belongs  to  him ;  and 
secondly,  that  it  is  on  this  part  of  the  close  that  all  the  acts 
complained  of  have  been  done.  If  he  does  this,  he  is  en- 
tided  to  the  verdict;  if  not,  the  plaintiff  must  succeed. 
Hub  view  of  the  pleadings  seems  to  us  to  be  consistent  with 


128  CAdES  ON   POINTS  OF   PRACTICE,  EXCH. 

1841.        all  the  authorities  cited  in  the  argument     For  the  pkuntiff 
Smith        ^®  were   referred  principally   to   the  case   of  Cocker  v. 
_    ^'  Cromptofu     There,  both  plamtiff  and  defendant  had  each 

^'■~--  a  cl<i  caUed  the  Fold  Y^  The  defendant  had  pleaded 
to  a  declaration  for  breaking  and  entering  the  plaintiff's 
close,  called  the  Fold  Yard,  that  the  close,  in  which,  &c.,  was 
his  soil  and  freehold.  There,  it  appeared  that  the  trespass 
committed  was  in  the  plaintiff's  Fold  Yard ;  and  the  Court 
held  that  the  plaintiff  was  right,  and  that  where  a  dose  is 
described  by  name,  or  by  abuttals,  there  can  be  no  new 
assignment  But  there,  the  defendant  failed  to  prove  the 
second  proposition  raised  by  the  plea,  viz.,  that  the  act  com- 
plained of  was  committed  in  that  close,  or  in  that  part  of 
the  close,  which  belonged  to  him.  Here,  on  the  contrary, 
the  plaintiff  and  the  defendant  are,  for  the  purposes  of 
this  argument,  supposed  each  to  have  a  portion  of  the  close, 
called  the  Buck  Leap,  and  the  acts  complained  of  were 
done  in  that  part  belonging  to  the  defendant  This  case, 
therefore,  fidls  expressly  within  the  authority  of  Richards 
V.  Peake,  where  the  Court  held  the  words,  *^  the  close  in 
which,"  &c.,  to  amount  to  a  divisible  allegation,  and  to  be 
satisfied  by  proof,  that  the  defence  stated  was  applicable  to 
that  part  of  the  close  in  which  the  supposed  trespasses  were 
committed.  The  same  rule  was  also  laid  down  in  BtusM 
V.  Mitchellt  and  in  Tapley  v.  Wainwright,  which  authorities 
seem  to  be  conclusive  on  the  subject  It  was  urged,  that 
the  effect  of  the  finding  upon  this  plea  in  future  will  be  to 
conclude  the  right  of  the  soil  of  the  Buck  Leap  as  belonging 
to  the  defendant  But  this  is  not  so.  K  the  rule  we  have 
laid  down,  as  being  the  true  rule,  deducible  firom  the  autho- 
rities, be  correct,  the  only  effect  of  this  record,  if  given 
hereafter  in  evidence  between  the  parties  to  it,  or  those 
duming  under  them,  will  be  to  shew  conclusively  that 
some  part  of  the  Buck  Leap  belongs  to  the  defendant ;  and 
further,  if  the  party  giving  the  record  in  evidence  can  shew 
where  the  trespass,  in  the  declaration,  was  actually  com* 
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mitted,  the  record  will  be  conclusivey  that  such  part  of  the 
Buck  Leap  belonged  to  the  defendant  But  the  record 
will  prove  no  more  than  this,  and  a  proof  to  this  extent  is 
only  in  full  conformity  with  principle  and  justice.  On  the 
whole,  we  are  of  opinion  that  this  rule  must  be  discharged. 

Rule  discharged. 


Smith  r.  Adkins  and  Another. 
I  RESPASS  for  breaking  and  entering  a  dwellinff-house  TotrespMtfor 

^     ^  ^  o    ^  "o  breaung  and 

and  garden  of  the  plainti£P,  and  expelling  him  therefrom.       ^^^^  ^® 

Plea.     That  before  the  said  times  when,  &c.,  the  Marquis  bouse,  thede- 
of  Hertford  was  seised  of  and  in  the  s^d  dweUing-house,  ^"^*£!^' 
&C.,  in  his  demesne,  as  of  fee,  and  being  so  seised,  he,  before  <^  •oid  Hme^ 
die  said  times  when,  &c.,  demised  the  said  dwelling-house,  was  se^cd  of, 
&C.,  to  the  then  churchwarden  and  overseers  of  the  poor  of  house  in  his 


the  parish  of  A.,  to  have  and  to  hold  the  same  to  the  then  demesne  as  of 

*  '  fee,  and  being 

chnrchwaiden  and  overseers  of  the  poor  of  the  said  parish,  so  seised  &e. 
and  their  successors,  for  one  whole  year,  and  so  on  from  year  time  when,  ^, 
to  year  as  long  as  the  said  Marquis  and  the  churchwarden  and  ehvl^a^Lm 
overseers  of  the  poor  of  the  said  parish,  for  the  time  being,  «nd  overseers 
should  respectively  please.     (The  plea  then  stated  the  entry  of  the  parish 
and  possession  of  the  churchwarden  and  overseers,  and  their  they  permitted 
suocessors,  and  that  they  permitted  one  Mary  Smith,  apauper,  ^'^!^* 
tooccupv  the  house:  that  M.  S.  refused  to  give  up  possession,  who  rcmsed 

«=»  X  X  ^  delirer  up 

whereupon  an  information  was  preferred  by  one  of  the  over-  possession,  and 
seers  against  M.  S.,  before  a  justice,  piursuant  to  the  59  Geo.  3,  cludedby*'**" 
c  12 ;  that  M.  S.  was  summoned,  and  neglected  to  appear;  g^^  *]Sjn^ 
that  the  justices,  upon  proof  of  the  summons,  proceeded  by  averring  a 
to  determine  the  matter  of  complaint,  and  adjudged  the  mise  made  to 
same   to  be  true,  and  issued  their  warrant  to  the   con-  ^Sl- M«  Mtrf 

refuatil :  Hdd, 
en  special  demurrer,  1st  That  there  was  a  sufficient  allegation  of  a  seisin  in  fee,  at  the  time 
of  Uie  demise ;  2ndly,  That  it  was  not  necessary  to  state  the  demise  to  be  by  deed,  or  to 
BWBtion  the  names  of  the  churchwarden  and  overseers.  Srdly,  That  colour  was  sufficiently 
•Ikged. 

VOL.   L N.  a.  K  D.    P.   C. 
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Smith        ^  delivered  to  the  churchwarden  and  overeeere,  by  virtue 

.  «'•  of  which  warrant  the  defendant  Adkins,  as  constable,  M»d 

Adkins  ' 

and  Another,  the  Other  defendant,  as  his  servant,  broke  and  entered  the 
dwelling-house).  And  because  the  plaintiff  and  his  fiunily, 
who  were  then  occupying  the  said  tenement,  as  in  the  de- 
claration mentioned,  the  plaintiff' claiming  stme  title  thereto, 
under  colour  of  a  certain  charter  of  demise,  pretended  to  be 
thereof  made  to  him  by  the  said  M.  S.  for  the  term  of  his,  plain- 
tiff's, natural  life,  after  her  said  neglect  and  refusal,  whereas 
nothing  passed  thereby,  and  although  the  plaintiff  and  his 
family  were  then  requested  so  to  do,  they  refused  to  depart 
and  go  out  of  the  said  tenement,  wherefore  the  defendants 
then  gently  put  out  the  plaintiff,  &c.,  for  the  purpose  of 
delivering  possession  to  the  churchwarden  and  overseers; 
qu8e*sunt  eadem. 

Special  demurrer,  assigning  for  causes,  that  it  does  not 
appear  with  sufficient  distinctness,  that  the  Marquis  was 
seised  of  the  messuage,  at  the  time  of  the  demise  to  the 
churchwarden  and  overseers ;  nor  that  the  demise  was  ac- 
cepted by  the  churchwarden  and  overseers,  by  deed  under 
their  seal;  that  the  names  of  the  persons  to  whom  the 
Marquis  demised  should  have  been  set  forth,  and  that  the 
plea  does  not  give  colour  to  the  pUuntiff,  or  derive  it  from 
the  proper  party. 

Petersdorjff]  in  support  of  the  demurrer.  Krst,  it  does 
not  appear  by  the  plea,  that  the  Marquis  was  seised  in  fee 
at  the  time  of  making  the  demise  to  the  parish  officers.  Hie 
allegation  is,  ^^  that  before,  and  at  the  said  times  when,  &c" 
he  was  seised  in  his  demesne  as  of  fee,  and  being  so  seised, 
he  demised,  &c.  It  is  consistent  with  that  allegation,  that 
he  had  no  estate  until  the  time  of  the  trespasses  committed, 
though  he  made  the  demise  before.  Suppose  the  plaintiff 
wished  to  contest  the  fact  of  the  Marquis  being  seised  in 
fee  at  the  time  of  the  demise,  there  is  no  traverse  which 
he  could  take  in  order  to  raise  that  issue.     In   Com*  Dig. 
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tit  «  Pleader^''  (E  5),  it  is  said  ^  If  the  defendant  pleads 
a  feoffment  to  a  use^  it  is  not  good  if  he  does  not  shew  a 
seisin  at  the  time  of  the  feoffment  So  if  he  pleads  a  lease 
and  release,  and  does  not  shew  possession  at  the  time  of  the 
release."  Again,  '^  if  the  defendant  in  trespass  quaere 
dausum  fregit,  pleads  that  it  was  his  freehold,  he  must  say 
'at  the  time  of  the  trespass^  otherwise  it  will  be  bad."  In  the 
present  case,  the  all^ation  **  and  being  so  seised,"  can  only 
refer  to  the  time  the  trespasses  were  committed.  Another 
objection  is,  that  the  plea  does  not  shew,  that  the  lease  was 
by  deed,  or  that  it  was  accepted  by  any  instrument  under 
snL  By  the  59  Gea  3,  c.  12,  s.  17,  land  is  vested  in 
dmrchwardens  and  overseers,  as  a  corporate  body,  and, 
therefore,  they  could  not  accept  or  convey  a  derivative  tide 
imless  by  deed.  Further,  the  plea  affects  to  give  express 
colour,  but  the  party  from  whom  the  colourable  right  is 
alleged  to  have  been  derived,  appears  on  the  face  of  the 
plea  to  be  destitute  of  all  right  or  tide  either  to  retain 
possession,  or  enter  on  the  premises. 


1841. 


Smith 

9. 

Adkins 
and  Another. 


Cowling^  in  support  of  the  plea.  As  to  the  first  point, 
Rex  V.  SomerUm  (a),  shews,  that  the  allegation  is  sufficient : 
there,  an  indictment  charged  that  A.  B.,  on,  &c.,  being 
the  servant  of  J.  H.,  on  the  same  day,  &c.,  one  gold  ring 
then  and  there  being  in  the  possession  of  J.  H.,  and  being 
his  goods  and  chattels,  feloniously  did  steal,  and  it  was  held 
that  the  fair  import  of  the  charge  was,  that  A.  B.  was  the 
servant  of  J.  H.  at  the  time  when  the  theft  was  committed. 
So  in  Reof  v.  Boyall  (&),  which  was  an  indictment  for  not 
sending  a  cart  and  men  to  highway  labour,  and  it  was  ob- 
jected that  it  was  not  sufficiently  alleged  that  certain  persons 
were  surveyors  of  the  highways,  it  only  being  stated  that  they, 
being  surveyors,  and  that  it  was  not  stated  on  what  day  they 
were  appointed,  whereas  a  particular  time  was  prescribed  by 
the  act  o^  Parliament,  but  the  Court  held  the  indictment 


(a)  7  B.  &  C.  463. 


(6)  2  Burr.  833. 
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1841.        sufficient     As  to  the  objection  that  the  demise  does  not 
Smith        app^ar  to  have  been  by  deed.  Alderman  v.  Neate  (a),  is  an 
••  express  authority  to  shew  that  it  is  not  necessary.     Then  as 

and  Another,  to  the  mode  of  giving  colour,  it  is  practically  correct ;  all 
that  a  party  has  to  shew  by  colour,  is  a  right  as  against 
tortfeasors.  Here  the  plea  shews  the  plaintiff  to  be  in  pos- 
session, but  alleges  that  he  obtained  it  through  a  person  who 
had  not  title. 

Petersdorjffy  in  reply.  In  Rex  v.  SomerUm^  the  word 
"  then,**  was  used,  but  here  the  word  **  so**  can  only  refer 
to  the  previous  time,  namely,  the  time  of  the  commission  of 
the  trespasses.  Then  with  respect  to  the  demise,  it  was 
incumbent  on  the  defendants  to  shew  by  their  plea  that  a 
right  existed  in  them. 

Parke,  6. — The  first  objection  cannot  be  supported ;  as 
to  the  others,  we  will  consider  our  judgment 

Cur.  adv.  vuU. 

The  judgment  of  the  (^ourt  was  now  delivered  by 
Parke,  B. — On  the  argument  of  the  demurrrer  to  the 
plea  in  this  case,  Mr.  Petersdorff  took  several  objections: 
the  first,  that  the  seisin  in  fee  of  the  Marquis  of  Hertfind, 
at  the  time  of  the  demise  to  the  churchwardens  and  over- 
seers of  the  poor,  was  not  averred,  was  overruled  by  the 
Court ;  a  second  was,  that  the  churchwardens  and  oveneers 
did  not  accept  the  demise  by  some  instrument  under  a  com- 
mon seal.  We  think  that  the  answer  to  this  objection  is, 
that  they  are  not  made  by  the  act,  59  Geo.  3,  c  12,  s.  17, 
a  complete  body  corporate,  but  they  are  only  empowered 
**  to  accept,  take,  and  hold,  in  the  nature  of  a  body  coipo- 
rate.**  The  use  of  these  terms,  and  the  circumstances  that 
no  corporate  name  is  given  to  them,  but  that  all  actions  and 
suits  are  to  be  instituted  in  the  natural  names  of  the  indivi* 

(a)  4  M.  «c  W.  704. 
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duab,  with  the  addition  of  their  Dame  of  office,  appear  to  1841. 
indicate  the  intention  of  the  Legislature  to  provide  for  the  biJIth 
due  care  of  the  parochial  property,  by  vesting  it  in  the  *'* 

churchwardens  and  overseers  for  the  time  being,  by  what   and  Another. 
Lc»d  EUenhwrough  terms  a  species  of  Parliamentary  succes- 
sion {John$on  V.  Hodgson  {a\)  without  constituting  them  a 
proper  body  corporate,  with  all  the  legal  incidents  and  re- 
strictions belonging  to  such  a  body  by  the  common  law. 
It  appears  to  us  that  the  demise  to  the  churchwardens  and 
overaeers  was  sufficient  to  vest  the  property  in  them  on  be- 
half of  the  parish,  by  their  assent  and  entry,  without  any 
acceptance  by  them  by  an  instrument  under  the  common 
seal  of  the  supposed  corporation,  as  might  have  been  neces- 
sary in  the  case  of  a  proper  corporation,  according  to  the 
rules  of  the  common  law,  Predyman  v.  iVodry  (6).     Under 
this  head,  another  objection  is  stated  in  the  special  de- 
murrer, which  was  not  insisted  upon  on   the  argument, 
namely,  that  the  names  of  the  then   churchwardens  and 
overseers  are  not  mentioned ;  but  the  grant  would  be  good, 
by  the  name  of  office,  to  those  individual  officers,  which 
would  be  a  sufficient  designation;  Com.  Dig.,  tit.  '^  Capa- 
ciig/"  (B  4),  "  Grant,''  (A  2);  though,  when  they  sue,  or 
are  sued,    their  individual  names  must  be  used  by   the 
59  Gea  3. 

The  only  remaining  objection  necessary  to  be  noticed  is, 
that  the  express  colour  is  bad,  colour  is  given  in  the  usual 
mode  by  the  averment  of  a  charter  of  demise,  by  which 
nothing  passed.  It  is  contended,  that  as  this  is  averred  to 
have  been  after  the  refusal  and  neglect  of  Mary  Smith,  the 
peraoQ  in  possession,  to  deliver  up  the  house,  the  supposed 
charter  of  demise  is  altogether  void,  and  gives  no  colour  of 
title.  But  that  objection  is  unfounded;  it  does  give  a  colon 
of  title,  though  it  is  in  reality  a  bad  one,  as  colour  by  charter 
of  demise  for  life  without  livery  always  is.  The  judgment 
is  therefore  for  the  defendants. 

Judgment  for  the  Defendants, 
(a)  8  Eait,  38.  (6)  Cro.  Jac.  1 10. 
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BuBDEKiN  V.  Potter  and  Others  (a). 
If  an  affidavit     kLRLE  moved  to  set  aside  the  judgment  and  execution 

DC  duly  en— 

titled  in  the  issued  on  a  Warrant  of  attorney.  The  first  groimd  of  ob- 
rofficJentinthe  j^^^^®'^  w^>  ^^^  the  jurat  of  the  affidavit  of  the  execution 
jurat  to  de-       of  the  warrant  of  attorney  merely  stated  the  affidavit  to  be 

scnbe  the  per-  "^  "^ 

son  before  "  swom  before  A.  B.,  a  commissioner,  ftc."    The  affidavit 

sworn  as "  a  ^^  entitled  "  in  the  Exchequer  of  Pleas."     It  was  urged 

commissioner,  ^^t  the  jurat  ought  to  shew,  on  the  face  of  it,  that  the  affi- 

Itisnoob-  davit  was  swom  before  a  commissioner  appointed  to  take 

warrant  of  at-  affidavits  for  the  Court  in  which  the  affidavit  is  used.     In 

pa™of  the  *de-  ^^^  ^^^^  ^^  ^^^  ^*  ^^^^  (*)'  ^^  Court  of  Queen's  Bench 
feasance  is        g^^  aside  an  affidavit,  not  entitled  in  any  Court,  and  not 

written  on  a  "^ 

separate  sheet  Stating  before  whom  swom.  And  on  the  authority  of  that 
nexed  case,  the  Court  of  Common  Pleas,  in  Honard  v.  Brown  (c), 

followed  the  same  rule,  although  in  the  latter  case,  the  affi- 
davit was  entitled  in  the  cause.  This  Court  also,  in  a  case 
of  Tarte  v.  Barrett^  decided  that  a  jurat  precisely  similar 
to  the  present,  was  insufficient 

JVeUby^  amicus  curiae,  stated  that  the  case  of  Tarte  v. 
Barrett  was  decided  on  the  last  day  of  Term,  and  was  not 
reported,  it  being  in  opposition  to  former  decisions. 

Erie  then  objected,  that  the  defcazance  was  not  written 
on  the  same  paper  as  the  warrant  of  attorney,  as  required 
by  the  3  Geo.  4,  c.  39,  s.  4.  The  paper  being  insufficient 
to  contain  the  whole  defeazance,  part  was  written  on  a 
separate  sheet  annexed. 

Parke,  B. — No  rule  ought  to  be  granted  on  either  of 

(a)  This  case  was  decided  in  by  the  unreported  cafte  of  Tlirfe 

Michaelmas  Term,  but  is  pub-  r.  Barrett, 
lisbed  early,  as  an  opinion  pre-  {h)  13  East,  189. 

vailed  in  the  profession  that  the         (c)  4  Bing.  394. 
former  practice  had  been  altered. 


TAINITY    TKBM,  4  VICT. 


135 


these  objecdoDs.  As  to  the  first,  if  an  affidavit  be  properly 
entitled  in  the  Court,  it  is  sufficient  to  state  in  the  jurat 
that  the  person  before  whom  it  is  sworn  is  ^'  a  commissioner, 
Ac"  In  the  case  which  has  been  referred  to,  of  Hex  v. 
Hare,  the  affidavit  was  not  entitled  in  any  Court ;  and  with 
respect  to  that  of  Howard  v.  Broton,  it  will  be  found,  on 
examination,  to  support  the  existing  practice  instead  of 
impeaching  it,  for  the  ground  of  that  decision  was,  that  the 
party  was  not  described  in  the  jurat  as  a  commissioner  at 
alL  Then,  with  respect  to  the  case  of  Tarte  v.  Barretty  it 
does  not  appear  that  the  former  decisions  were  referred  to. 
Besides,  it  was  expressly  held,  in  the  case  of  Kennei  v. 
Jomes  (a),  to  be  no  objection  to  an  affidavit  to  hold  to  bail, 
that  it  was  not  entitled  in  the  King's  Bench,  or  that  it 
iqjpeared  to  have  been  taken  before  a  commissioner,  who 
was  not  stated  to  be  a  commissioner  of  that  Court  As  to 
the  other  objection,  there  is  nothing  whatever  in  it 


Potter 
and  Othen. 


(o)  7  T.  R.  451. 
(fi)  See  WkUe  ▼.  Irvmg, ante,yo\, 
5»  p.  289, 0.  S.;  2  M.ft  W.  127| 


Rule  refused  (6). 

Daley  ▼.  Mahan,  ante,  vol.  6,  p. 
192,  O.  S. 


Wnmf QBE  and  others,  Assignees  of  J.  S.  Vrasr,  and  T.  R. 
KiTCHiNO,  Bankrupts,  v.  Robinson. 

Trover  for  goods  and  chattels,  laying  the  property  in  xhc  2  dt  3 

the  assiimees.  X'^  ^'  ^* 

^  DM  not  ren- 

Plea:  That  at  the  time  of  the  recovery  of  judgment  by  dered  valid 

the  defendant  as  thereinafter  mentioned,  the  goods  and  chat-  jodgments,  on 

tels  in  the  declaration  mentioned  were  the  property  and  in  ]^^^y^  ^^g. 

the  possession  of  the  said  J.  S.  Viret  and  T.  R.  Kitching,  cuted  by 

i»/»i_jj  seiniro.  after  a 

before  they  became  bankrupts ;  that  before  the  date  and  lecrct  act  of 

issuing  of  the  fiat  against  the  said  J.  S.  Viret  and  T.  R.  ^^  not'^com. 


pleted  by  lalo 
of  the  goods  prior  to  the  itiiiuig  of  toe  fiat. 
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Whitmore 
and  Others 

9. 
ROBrNBON. 


Kitching,  under  which  the  plaintifis  were  appointed  m- 
aignees,  and  whilst  the  said  J.  S.  Viret  and  T.  IL  Kitching 
were  so  possessed,  as  of  their  own  property  of  the  said  goods 
and  chattels,  the  said  J.  S.  Viret  and  T.  R.  Kitching  were 
justly  and  truly  indebted  to  the  defendant  in  a  laige  sum  of 
money,  to  wit,  the  sum  of  2500iL  and  upwards,  and  that  after- 
wards and  whilst  the  said  J.  S.  Viret  and  T.  R.  Kitching 
were  so  indebted  as  aforesaid,  and  after  the  making  and 
passing  of  a  certain  act  of  Parliament,  made  and  passed  in 
the  second  and  third  years  of  the  reign  of  our  Lady  the  now 
Queen,  "  For  the  better  protection  of  parties  dealing  with 
persons  liable  to  the  bankrupt  laws,"  and  before  the  date 
and  issuing  of  the  said  fiat,  to  wit,  on  the  24th  of  July,  1840, 
in  the  Court  of  our  Lady,  the  Queen,  before  the  Queen 
herself,  at  Westminster,  in  the  county  of  Middlesex,  the 
defendant,  by  the  consideration  and  judgment  of  the  said 
Court,  recovered  against  the  said  J.  S.  V.  and  T.  Bp.  K.  as 
well  a  certain  debt  of  5000/L,  as  also  3^  lOs.  for  his  damages 
[setting  forth  the  judgment].  And  the  defendant  further 
says,  that  the  said  judgment  being  in  full  force,  and  the  said 
debt  and  damages  remdning  unpaid  and  unsatisfied,  after- 
wards and  after  the  making  and  passing  of  the  said  act  of 
Parliament,  and  before  the  date  and  issumg  of  the  said  fiat, 
and  before  he  had  any  notice  of  any  act  of  bankruptcy  by 
the  said  J.  S.  V.  and  T.  R.  K.,  or  either  of  them,  com- 
mitted, and  before  the  said  time  when,  &c.,  in  the  said  de- 
claration mentioned,  to  wit,  on  the  said  24th  day  of  July, 
1840,  he,  the  said  defendant,  for  the  obtaining  sadsfiurtion 
thereof,  sued  out  and  prosecuted  out  of  the  said  Court  of  oiv 
said  Lady  the  Queen,  before  the  Queen  herself  at  West- 
minster aforesaid,  a  certain  writ  of  our  Lady  the  Queen, 
called  a  fieri  facias,  directed  to  the  sherifis  of  London  [set- 
ting forth  the  fieri  facias  for  the  debt,  damages,  and  interest], 
which  said  writ  afterwards  and  before  the  deliveiy  thereof 
to  the  said  sherifis  as  hereinafter  mentioned,  was  indorsed, 
with  a  direction  to  the  said  sherifis  to  levy  2510/.  6s.  5dl, 
with  interest  on  2509/.  6^^.  5d.,  part  thereof  at  the  rate  and 
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fiom  the  date  last  aforesaid,  together  with  sheriff's  poundage 
and  all  legal  charges ;  and  which  said  writ  so  indorsed  was 
afterwaidsy  and  before  the  return  thereof  and  before  the 
date  and  issuing  of  the  said  fiat,  and  before  the  defendant  had 
any  notice  of  any  act  of  bankruptcy  by  the  said  J.  S.  V.  and 
T.  R.  K.,  CHT  either  of  them  committed,  to]wit,  on  the  day  and 
year  last  aforesaid,  delivered  to  William  Evans,  Esq.,  and  John 
Wheelton,  Esq.,  who  then  and  fix>m  thence  until  and  at  the 
time  of  the  execution  thereof  as  hereafter  mentioned,  w^re 
dierifb  of  Londcm,  to  be  by  them  executed  in  due  form  of 
hw,  by  virtue  of  which  said  writ,  the  said  W.  E.  &  J.  W., 
m  socfa  sherifis,  did  afterwards  and  after  the  passing  of  the 
■id  act  of  Parliament,  and  before  the  date  and  issuing  of 
the  said  fiat,  and  before  the  defendant  or  the  said  sherifis 
had  any  notice  of  any  act  of  bankruptcy  by  the  said  J.  S.  V. 
and  T.  R.  K.,  or  either  of  them  committed,  to  wit,  on  the 
ssid  24th  day  of  July,  1840,  seize  and  take  in  execution  the 
goods  and  chattels  in  the  declaration  menticmed,  the  said 
goods  and  chattels  then  being  in  the  actual  possession  of  the 
sud  J.  SL  V.  and  T.  R.  EL,  for  the  purpose  of  satisfying  the 
debty  damages,  and  interest  aforesaid.  And  the  defendant 
farther  says,  that  after  the  said  sheriflb  had  so  seized  and 
taken  in  execution  the  said  goods  and  chattels  in  the  said 
declararion  mentioned,  and  whilst  the  debt,  damages,  and 
interest,  so  recovered  by  the  said  defendant  as  aforesaid 
remained  wholly  unpaid  and  unsatisfied,  to  wit,  on  the  22nd 
day  of  August,  a.  d.  1840,  by  a  certain  deed  poll  then  made 
by  the  said  W.  K  and  J.  W.  as  such  sheriflb  under  their 
hands  and  seals  (profert)  the  said  W.  E.  and  J.  W,,  as  such 
dieriffi,  for  and  in  consideration  of  the  sum  of  IM6L  to  them 
by  the  defendant  paid,  did  bargain,  sell,  assign,  and  set  over 
to  the  said  defendant,  his  executors,  administrators,  and  as- 
signs, all  the  said  goods  and  chattels  in  the  declaration  men- 
tioned, and  so  by  them,  the  said  sheriff,  seized  and  taken 
in  execution  as  aforesaid,  to  have  and  to  hold  the  said  goods 
and  chattels  unto  the  said  defendant,  his  executors,  adminis- 
Urators,  and  asdgns,  as  his  and  their  own  proper  goods  and 
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chattels  absolutely  for  ever.  And  the  defendant  further 
says,  that  he  did  afterwards  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  23rd  day  of  August  in  the  year 
aforesaid,  sell  the  said  goods  and  chattels,  in  the  said  decla- 
ration mentioned,  to  one  William  Broome,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforesaid,  which  is  the  said  sup- 
posed  conversion  in  the  said  declaration  mentioned.  And 
the  defendant  further  says,  that  the  said  execution  against 
the  said  goods  and  chattels  of  the  said  J.  S.  V.  and  T.  R.  K., 
was  really  and  bona  fide  executed  and  levied  before  the  date 
and  issuing  of  the  said  fiat,  and  that  at  the  time  of  executii^ 
and  levying  thereof,  the  defendant  bad  not  notice  of  any  act 
of  bankruptcy  committed  by  the  said  J.  S.  V.  and  T.  R.  K«, 
or  either  of  them,  prior  to  the  executing  and  levying  thereof; 
and  that  the  said  judgment  was  not  founded  on  any  warrant 
of  attorney  or  cognovit  given  by  the  said  J.  S.  V.  and 
T.  R.  K«,  or  either  of  them,  to  the  defendant,  by  way  of 
firaudulent  preference  to  the  defendant  And  the  defendant 
further  says,  that  the  possession  of  the  plaintifis,  in  the  said 
declaration  mentioned,  of  the  said  goods  and  chattels  therein 
mentioned,  was  a  possession  by  relation  to  the  sfud  act  of 
bankruptcy  committed  by  the  said  J.  S.  V.  and  T.  R.  EL, 
before  the  defendant  had  any  notice  thereof  and  not  other- 
wise. Wherefore  the  defendant  did  at  the  said  time,  ^dien, 
&C.,  in  the  said  declaration  mentioned,  convert  and  dispose 
of  the  said  goods  and  chattels  to  his  own  use,  as  it  vras 
lawful  for  him  to  do  for  the  cause  aforesaid.     Verificaticxi. 

Replication*  That  before  the  said  judgment  in  the  fdea 
mentioned  was  recovered  against  the  said  J.  S.  V.  and  T. 
R.  EL  by  the  defendant,  to  wit,  on  the  8th  day  of  July,  a.  n. 
1840,  the  said  J.  S.  V.  and  T.  R.  K.  respectively  signed, 
sealed,  delivered,  and  executed  a  certain  warrant  of  attorney, 
directed  and  addressed  to  one  William  Broderick,  and  one 
William  Bell,  described  as  attorneys  of  her  Majesty's  Court 
of  Queen's  Bench  at  Westminster,  jointly  and  severally,  or 
to  any  other  attorney  of  the  same  Court,  and  thereby  de- 
sired and  authorized  them,  the  said  attorneys  above  named, 


TRINITT   TSRM9  4  VICT. 


139 


or  any  one  of  them,  or  any  other  attorney  of  the  Court  of 
Queen's  Bench  aforesaid,  to  appear  for  them,  the  said  T. 
R.  K.  and  J.  &  V.,  in  the  said  Court,  and  then  and  there 
to  receive  a  dechuation  for  them  in  an  action  of  debt,  at  the 
suit  of  Robert  Henderson  Robertson,  the  now  defendant, 
tor  the  sum  of  5000L  for  money  advanced  to,  and  paid  for, 
the  said  T.  R.  K.  and  J.  S.  V.  and  thereupon  to  confess  the 
snne  action,  or  else  to  sufier  a  judgment  by  nil  dicit,  or 
otherwise  to  pass  against  them  in  the  same  action,  and  to 
be  thereupon  forthwith  entered  up  against  them  of  record 
of  the  said  Court,  for  the  said  sum  of  5000iL,  beside  costs  of 
Hit,  as  by  the  said  warrant  of  attorney  remaining  filed  in 
die  said  Court  of  Queen's  Bench  at  Westminster,  will  ap- 
pear. And  the  plaintifib  say,  that  the  said  judgment,  in 
die  said  plea  mentioned,  was  afterwards,  to  wit,  on  the  24th 
day  of  July,  a.  d.  1840,  suflered,  and  was  by  the  now  de- 
fisadant  obtained  and  entered  up  by  nil  dicit  upon,  and  in 
punoance  of  the  said  warrant  of  attorney,  and  was  not  a 
judgment  on  a  cognovit  actionem,  signed  after  declaration 
filed  or  delivered,  nor  a  judgment  in  any  action  commenced 
adversely,  and  the  said  writ,  in  the  said  plea  mentioned, 
was  issued  upon  the  said  judgment  so  suffered,  obtained, 
md  entered  up  as  aforesaid.  And  the  plaintifis  say,  that 
before  executing  or  levying  of  the  said  writ  of  fieri  facias  in 
die  same  plea  mentioned,  and  before  obtMuing  and  entering 
op  of  the  said  judgment,  to  wit,  on  the  1st  day  of  July,  a.  d. 
1840,  the  said  J.  S.  V.  and  T.  R.  K.  committed  an  act  of 
bankruptcy,  within  the  true  intent  and  meaning  of  the 
statutes  in  force  concerning  bankrupts.  And  the  plaintifis 
further  say,  that  afterwards,  and  within,'  and  much  less  than 
two  calend2lr  months  of  levying  or  executing  of  the  said 
execution,  to  wit,  on  the  1st  day  of  August,  1840,  before 
execution,  by  the  sfud  sherifis,  of  the  said  assignment  in  the 
aud  plea  mentioned,  a  fiat  in  bankruptcy  (dated  within  the 
space  of  two  calendar  months,  to  wit,  dated  the  day  and  year 
Ittit  afinresaid)  was  issued  against  the  said  J.  S.  V.  and  T.  R.  K., 
whereupon  they  were  duly  declared  and  adjudged  to  be 
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bankrapts;  as  by  the  said  fiat,  duly  filed  and  entered  of 
record  in  the  Court  of  Bankruptcy,  and,  by  adjudicatioii, 
that  the  said  J.  S.  V.  and  T.  EL  K*  had  become  bankrupts, 
now  also  remaining  of  record  in  the  said  last  mentioned 
Court,  fully  appears,  and  under  which  said  fiat  the  plaindfls 
were  appointed  assignees  as  aforesaid.  And  the  plaintift 
say,  that  after  the  said  J.  S.  V.  and  T.  R.  K*  had  become 
bankrupts  as  aforesaid,  and  after  the  issuing  of  the  said  fiat, 
and  before  the  execution,  by  the  said  sheriflb,  of  the  said 
deed  poll  in  the  said  plea  mentioned,  and  before  the  sak^ 
by  the  defendant  to  the  said  William  Broome,  of  the  aaid 
goods  and  chatteb  in  the  said  plea  mentioned,  to  wit,  on 
the  1st  day  of  August,  1840,  the  defendant  had  notice  of 
the  said  bankruptcy,  and  of  the  issuing  of  the  said  fiat :  and 
thus  the  plaintifib  say,  that  they,  the  plaintiffii,  at  the  aaid 
time,  in  the  declaration  in  that  behalf  mentioned,  were 
possessed  of  the  said  goods  and  chatteb  in  the  declaratioa 
mentioned,  as  of  the  property  of  the  plaintiflb,  as  such  as- 
signees as  aforesaid,  in  manner  and  fcnrm  as  in  the  dechun- 
tion  alleged,  and  that  the  defendant  did  convert  and  dispose 
of  the  same  to  his  own  use,  in  manner  and  fimn  as  in  the 
said  declaration  alleged.     Verification. 

General  demurrer,  «>d  joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument: — 

One  of  the  matters  of  law  intended  to  be  aigued  is,  that 
the  defendant  having  levied  his  execution  befiure  the  date 
and  issuing  of  the  fiat,  and  before  he  had  any  notice  of  an 
act  of  bankruptcy  committed  by  the  bankrupts,  or  either  of 
them,  was  entitled  to  the  goods  and  chattels  in  the  dedani- 
tion  mendoned,  as  against  the  plaintifi. 

The  plaintifi  will  contend,  that  the  drcumstanoes,  apear- 
ing  on  the  pleadings,  do  not  justify  the  seizure  and  sale,  and 
subsequent  conversion  by  the  defendant,  admitted  in  the 
plea :  that  if  the  seizure  was  protected  by  the  2  &'  3  Vict 
c  29,  or  otherwise,  yet,  that  the  fiat,  which  issued  befixe 
the  sale  of  the  goods,  operated  as  a  statutory  supersedeas 
to  the  execution,  which  was  founded  on  a  judgment  on  a 
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warrant  of  attorney,  which  was  invalid  by  reason  of  the 
6  Geo.  4,  c.  16,  &  108,  that  the  defendant  had  then  no 
longer  a  rig^t  to  avail  himself  of  such  execution,  to  the  pre- 
judice of  other  fiur  creditors  of  the  bankrupts. 
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Batfleyy  in  support  of  the  demurrer.     The  question  is, 
whether  or  no  so  much  of  the  108th  sect  of  the  6  Grea  4, 
fe  16»  as  is  not  re-enacted  by  the  2  &  3  Vict  c.  29,  is  not 
repealed  by  it    It  appears  on  the  record  that  the  act  of 
bankruptcy  was  committed  on  the  1st  July;  on  the  8th  of 
die  same  month,  the  bankrupts  executed  a  warrant  of  at- 
totney,  upon  which,  judgment  was  entered  up,  and  a  writ 
•f  fieri  fiurias  issued  on  the  24th  July.     The  fiat  issued  on 
die  Ist  August,  and  on  the  22nd  the  sheriff  assigned  the 
goods  in  question  to  the  defendant    Under  these  circum- 
stances, it  is  contended,  that  the  execution  is  protected  by 
die  2  &  3  Vict  c.  29.    The  81st  section  of  the  6  Gea  4, 
e.  16,  enacts,  ^*  that  all  conveyances  by,  and  all  contracts 
and  other  dealings  and  transactions  by  and  with  any  bank- 
rupt, boni  fide  made  and  entered  into  more  than  two 
edendar  months  before  the  date  and  issuing  of  the  com- 
misBion  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and  chatteb  of 
such  bankrupt,  bon&  fide  executed  or  levied,  more  than  two 
calendar  months  before  the  issuing  of  such  commission, 
riiall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by    him    committed.**     Under    that    section,    executions 
bunded  upon  judgments,  however  obtained,  are  protected, 
if  executed  mo|re  than  two  months  before  the  issuing  of 
the  commission.     Then  comes  the  108th  section,  which 
enacts,  **  that  no  creditor  having  security  for  his  debt,  or 
having  made  any  attachment  in  London  or  any  other  place, 
fay  virtue  dt  any  custom  there  used,  of  the  goods  and 
diatteb  fA  the  bankrupt,  shall  receive,  upon  any  such  se- 
curity or  attachment,  mom  than  a  rateaUe  part  of  such 
debt,  except  in  respect  of  any  execudon  or  extent  served 
and  levied  by  seizure  upon,  or  any  mortgage  of,  or  lien 
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upon,  any  part  of  the  property  of  such  bankrupt  before  the 
bankruptcy ;  provided  that  no  creditor,  thou^  for  a  valuable 
consideration,  who  shall  sue  out  execution  upon  any  judg- 
ment obtained  by  default,  confession,  or  nil  didt,  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  &ir 
creditors,  but  shall  be  paid  rateably  with  other  creditors." 
That  provision  is  not  confined  to  any  period  of  time,  and 
it  was  formerly  considered  that  execution  on  a  judgment 
by  nil  dicit  might  be  superseded,  though  executed  more 
than  two  months  before  the  issuing  of  the  commission; 
that  question,  however,  was  set  at  rest  by  Godson  v. 
Sanctuary  (a),  in  which  the  contrary  was  decided.  [Park^t 
B. — Under  the  6  Geo.  4,  c.  16,  s.  108,  the  execution  was 
protected,  if  the  goods  were  actually  sold  befofe  the  issuing 
of  the  commission ;  the  1  Wm.  4,  c.  7,  s.  7,  took  away  the 
operation  of  the  proviso  in  the  108th  sect  of  the  6  Grea  4, 
as  to  judgments  in  actions  commenced  adversely;  then 
comes  the  2  &  3  Vict  c.  29,  which  would  seem  to  remove 
all  distinction.]     The  Court  then  called  upon 


Erie,  contra.  The  two  sections  referred  to  are  not  in 
pari  materia,  but  have  been  framed  for  totally  difierent 
purposes.  The  object  of  the  81st  section  was,  to  prevent 
the  injustice  which  had  constantly  arisen  from  the  commis- 
sion having  relation  back  to  the  act  of  bankruptcy,  and 
thereby  avoiding  all  intermediate  contracts  and  securities. 
The  only  transactions  within  its  operation  are  those  which 
would  otherwise  have  been  invalid,  by  reason  of  the  doctrine 
of  relation.  The  words  in  that  section,  ^^  shall  be  valid 
notwithstanding  any  prior  act  of  bankruptcy,"  ought  to  be 
read,  "  shall  be  as  valid  as  they  would  have  been  in  case  no 
prior  act  of  bankruptcy  had  taken  place."  The  2  &  3  Vict 
c.  29,  is  in  furtherance  of  the  object  of  that  enactment,  and 
altogether  abolishes  the  doctrine  of  relation.  That  it  never 
was  intended  to  repeal  the  108th  section,  is  evident  from 


(a)  4  B.  &  Adol.  255. 
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the  pfreamble,  which  recites  the  82nd  section  only.  The 
2  &  3  Vict  c  29  does  not  render  executions  absolutely 
▼slid  under  all  circumstances,  but  only  valid  notwithstanding 
a  jaioT  act  of  bankruptcy.  I^  then,  the  execution  in  the 
[H-esent  case  would  have  been  invalid  under  the  108  th  sec- 
tion of  the  6  Geo.  4,  c  16,  it  is  not  protected  by  the  2  &  3 
Vict,  c  29;  and  in  order  to  be  vaUd  under  the  108th 
section  of  the  6  Grea  4,  c  16,  the  goods  must  have  been 
sold  before  the  issuing  of  the  fiat.  The  object  of  the  108th 
section  was  to  prevent  creditors,  who  had  latent  securities, 
from  enfi3rcing  them  in  case  of  bankruptcy.  .Though  the 
latter  part  of  the  section  is  in  the  nature  of  a  proviso,  yet  it 
may  be  read  as  a  distinct  and  absolute  enactment  [Parke, 
R — ^It  means  that  the  creditors  there  mentioned  shall  not 
avail  themselves  of  any  execution,  if  a  bankruptcy  interrenes 
befiire  the  execution  is  complete  by  sale.]  The  section  is 
confined  to  creditors  having  security,  and  was  clearly  in- 
tended to  prevent  embarrassed  traders  firom  suffering  judg- 
ment by  de&ult  in  &vour  of  particular  creditors.  Wymer 
?.  KefHble{a).  So  fiur  as  the  validity  of  executions  is 
affected  by  a  commission  issued  upon  a  prior  act  of  bank- 
raptcy,  the  8l8t  section  applies ;  but  the  108th  section  has 
DO  bearing  upon  the  point  as  to  prior  acts  of  bankruptcy, 
but  only  applies  to  creditors  having  a  certain  class  of 
securities.  The  Insolvent  Debtors'  Act  is  in  pari  materia, 
and  it  has  been  held  that  where  goods  are  in  the  hands  of 
the  sheriff  at  the  time  of  a  pisoner  filing  his  petition,  the 
praperty  in  them  vests  in  his  assignees.  The  only  authority 
to  die  cootraiy  is,  an  observation  of  Parke,  J.,  in  the  course 
of  the  argument  in  Godson  v.  Sanctuary,  but  the  point  was 
not  necessary  for  the  dedsion  of  that  case.  In  the  jx^esent 
case,  the  sheriff  had  the  goods  in  his  hands  at  the  time  the 
fiat  issued. 
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Bayley,  in  reply.     The  2  &  3  Vict  c.  29,  has  rendered 
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this  execution  valicL  That  act  should  receive  a  libenL 
construction.  It  is  said,  that  as  the  preamble  recites  the 
82nd  section  only,  the  operation  of  the  act  does  not  extend 
to  tiie  108th  section ;  but  there  are  numerous  instances  in 
which  it  has  been  held,  that  the  construction  of  an  act  is 
not  to  be  limited  by  its  titie  or  preamble.  In  Bacan^s  Abr. 
tit  ''Statute,''  (L  2),  it  is  said  ''  It  is  in  general  true,  that  the 
preamble  of  a  statute  is  a  key  to  open  the  minds  of  the 
makers  as  to  the  mischiefe  which  are  intended  to  be 
remedied  by  the  statute,  but  this  rule  must  not  be  carried 
so  far  as  to  ^^train  tiie  general  words  of  an  enacting  clause 
by  the  particular  words  of  the  preamble ;  and  the  preambk 
of  a  statute  is  no  more  than  a  recital  of  some  incoveniences 
which  does  not  exclude  any  other  for  which  a  remedy  is 
given  by  the  enacting  part  of  the  statute.  In  Doe  dem. 
Bjfwater  ▼•  Brandling  (a),  Lord  Tenterden  says,  **  In  con- 
struing acts  of  Parliament,  we  are  to  look,  not  cmly  at  the 
language  of  the  preamble,  or  of  any  particular  clause,  but  at 
the  language  of  the  whole  act,  and  if  we  find  in  the 
preamble,  or  in  any  particular  clause,  an  expression  not  so 
laige  or  extensive  in  its  import  as  those  used  in  other  parts 
of  the  act,  and  upon  a  view  of  the  whole  act,  we  can  collect 
from  the  more  large  and  extensive  expression  used  in  other 
parts,  tiie  real  intention  of  the  Legislature ;  it  is  our  duty 
to  give  effect  to  the  larger  expressions,  notwithstanding  the 
phrases  of  less  extensive  import  in  the  preamble,  or  in  any 
particular  clause."  In  Copeman  v.  Gallant  (6),  Lord  Hard' 
uncke  says,  *'  1  can  by  no  means  allow  of  tiie  notion  that  the 
preamble  shall  restrain  the  operation  of  the  enacting  danse, 
and  tiiat  because  the  preamble  is  too  narrow  or  defective, 
therefore,  the  enacting  clause  which  has  general  words, 
shall  be  restrained  from  its  fiill  latitude,  and  from  doing 
that  good  which  the  words  would  otherwise,  and  of  them- 
selves, import,  which  (with  some  heat,  his  Lordship  said) 
was  a  ridiculous  notion".     The  2  &  3  Vict  c.  29,  was  in 


(a)  7  B.  &  C.  660. 


(6)  1  P.  Wmi.  390. 
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furtherance  of  the  pioTisions  of  the  1  Wm.  4,  c.  7.  The 
7th  section  of  the  latter  act,  after  reciting  the  108th  section 
of  the  6  Gea  4,  c.  16,  and  ''that  by  reason  of  such  provi- 
non  plaintiffi  have  been  and  may  be  deterred  from  accept- 
ing a  cognovit  actionem  with  stay  of  execution,  whereby 
die  expense  of  further  proceedings  in  such  action  might  have 
been  and  may  be  saved  or  diminished,"  enacts,  ''  that  no 
judgment  signed  or  execution  issued  on  a  cognovit  signed 
afier  dedanttion  filed  or  delivered,  or  judgment  by  default, 
eonfeasion,  or  nil  dicit  in  any  action  commenced  adversely 
Aall  be  deemed  to  be  within  the  108th  section.**  That  sta- 
tute, however,  has  been  construed  not  to  extend  to  judg- 
mmts  on  warrants  of  attorney,  Cratfietdv.  Stanley  (a).  The 
LegialataTe,  in  passing  the  2  &  3  Vict.  c.  29'7lntended  still 
fbrther  to  relax  the  provisions  of  the  108th  section,  by  pro- 
tecting executions  upon  judgments  of  whatever  kind,  if  levied 
before  the  issuing  of  the  fiat,  unless  they  were  obtained  by 
way  of  fraudulent  preference.  That  exception  in  the  2  &  3 
VicL  c.  29,  shews  the  intention  of  the  Legislature,  and  is  a 
soflBcient  answer  to  the  objection  that  creditors  might  obtain 
latent  secorities  from  persons  in  embarrassed  circumstances. 


1841. 


Whitmoih 
andOdien 

V. 
ROBDIBON. 


Cur.  adv.  vuU. 


Tie  case  was  argued  in  the  sittings  after  Trinity  Term, 
and  in  the  following  Ifichaelmas  Term  the  judgment  of  the 
Court  was  delivered  by 

Pabke,  R — ^The  question  rdsed  by  the  pleadings  in  this 
case  is  one  of  considerable  importance.  It  is  this,  whether 
the  late  statute  of  the  2  &  3  Vict  c.  29,  in  cases  of  fiats, 
nbaequent  to  the  act,  has  the  effect  of  rendering  valid  the 
execati<m  of  a  writ  of  fieri  &cias  on  a  judgment,  on  a  war- 
rant of  attorney,  so  as  to  entitle  the  plaintiff^  to  the  benefit  of 
it  against  the  assignees,  such  execution  having  been  executed 
by  seizure  after  a  secret  act  of  bankruptcy,  but  not  completed 


voi-  L — M.  & 


.  (a)  4  B.  &  Adol.  87. 
L 
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WHimOKE 

andOUien 

V. 
RoiINBON. 


by  the  sale  of  the  eifecis  seized,  before  the  issuing  of  the  fiat 
and  the  warrant  of  attorney  not  bemg  given  by  way  of  fiwi- 
dulent  preference. 

The  question  depends  upon  the  true  construction  of  the 
act  It  is  entitled  ''for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  bankrupt  laws,"  and  after 
reciting  one  section,  the  82nd  section  of  6  Grea  4,  c  16,  and 
one,  the  12th  of  the  2  Vict.  c.  11,  and  also  the  expediency 
of  giving  further  protection  to  persons  dealing  with  haak" 
rupts  before  the  fiat,  proceeds  to  enact,  ^'  that  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt  really 
and  bona  fide  made  and  entered  into  before  the  date  and 
issuing  of  the  fiat  against  him,  and  all  executions  and  atr 
tachments  agif  nst  the  lands  and  tenements,  or  goods  and 
chattels  of  such  bankrupt  bona  fide  executed  or  levied  be- 
fore the  date  and  issuing  of  the  fiat  shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  sudi 
bankrupt  committed,  provided  the  person  or  persons  so 
dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attachment  shall  have  issued,  had 
not,  at  the  time  of  such  contract,  dealing,  or  transaction,  or 
at  the  time  of  executing  or  levying  such  execution  or  at- 
tachment, notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted ;  provided  also  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to  any  payment  made  by 
any  bankrupt,  being  a  fraudulent  preference  of  any  creditor 
or  creditors  of  such  bankrupt,  or  to  any  execution  founded 
on  a  judgment  on  a  warrant  of  attorney  or  cognovit  given  by 
any  bankrupt  by  way  of  such  fraudulent  preference," 

According  to  the  ordinary  meaning  of  the  language  used 
in  this  enactment,  it  is  clear  that  all  executions,  whether  on 
judgments,  on  warrants  of  attorney  and  confessions,  or  not, 
are  rendered  valid  to  some  extent,  if  bona  fide  executed  or 
levied  (and  seiziure  would  be  a  sufficient  execution)  befixe 
the  date  of  the  fiat,  provided  the  plaintiff  has  no  notice  of 
the  prior  act  of  bankruptcy ;  and  it  seems  also  clear  that  these 
executions  are  not  made  valid  for  all  purposes  so  as  to  en- 
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title  the  respective  plaintiflB  at  all  events  to  the  benefit  of 
them,  but  only  so  fiur  as  they  would  be  defeated  by  an  act  of 
bankruptcy  prior  to  the  execution,  that  is,  the  seizure  or 
all  that  is  due  is  to  make  them  valid,  ^'  notwithstanding 
a  prior  act  of  bankruptcy."  They  are,  therefore,  placed 
in  the  same  situation  as  if  no  such  prior  act  of  bank^ 
mptcy  had  occuired,  and  in  the  case  of  executions,  other 
than  odl  a  warrant  of  attorney  or  cognovit,  without  adverse 
nit,  the  effect  of  this  enactment  would  be  to  entitle 
die  plaintiff  to  the  fruits  of  them,  for  he  could  be  deprived 
of  them  only  by  reason  of  such  act  of  bankruptcy.  But  an 
execution  on  such  warrant  of  attorney  or  cognovit  stands 
on  a  different  footing,  and  would  have  been  defeated,  not 
only  by  a  prior  act  of  bankruptcy,  but  by  one  intervening 
between  seizure  and  sale,  by  virtue  of  6  Geo.  4,  c.  16,  s.  108 ; 
the  construction  put  on  that  section  by  several  cases  having 
been,  that  if  the  plaintiff  was  a  creditor  of  the  bankrupt,  at 
the  time  of  the  act  of  bankruptcy,  he  had  no  priority,  and 
he  was  such  creditor  of  the  bankrupt  until,  by  the  actual 
safe  of  the  goods,  the  sheriff  became  liable  to  him  for  the 
proceeds  of  the  sale ;  and  the  established  distinction,  before 
the  recent  act  between  executions  on  a  judgment  on  a 
verdict,  and  on  a  judgment  on  a  warrant  of  attorney,  or  by 
ocMifession,  was  that  the  plaintiff  acquired  tide  against  the 
assigDees  by  seizure  only,  in  the  former  cases ;  in  the  latter, 
by  seizure  and  sale  before  the  act  of  bankruptcy.  So  &r, 
then,  as  an  execution  on  a  warrant  of  attorney  would  have 
been  invalidi^ed  by  an  act  of  bankruptcy  before  the  seizure, 
the  statute  affords  a  protection ;  but  as  the  fiat  itself  issued, 
ia  this  case,  before  the  sale,  the  execution  thereby  absolutely 
^ecame  inoperative,  and  for  that  the  statute  appears  to  us 
to  have  provided  no  remedy.  The  effect  of  this  provision 
seems  to  be,  in  case  of  bona  fide  contracts,  pleadings,  and 
executions,  to  do  away  with  the  relation  to  the  act  of  bank - 
mpU^,  and  to  substitute  the  issuing  of  the  fiat,  for  the  act 
of  bankruptcy,  as  the  time  at  which  the  right  of  the  assignees 
is  to  accrue.  This  seems  to  us  to  be  the  fair  construction  of  the 

L  2 
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V. 

Robinson. 


words  of  this  enactment ;  and  it  is  some  confirmation  of  this 
view  of  the  case,  that  there  is  not  only  no  express  repeal  of 
the  latter  part  of  the  108th  section  of  the  6  Greo.  4,  but  not 
any  recital  of  it  as  a  provision,  which  is  to  be  qualified  or 
altered  by  the  act  The  concluding  provision  is,  that  no* 
thing  in  the  act  shall  be  deemed,  or  taken,  to  give  validity 
to  any  payment  made  by  any  bankrupt,  being  a  firaudulent 
preference  of  any  creditor  or  creditors  of  such  bankrupt,  or 
to  any  execution,  founded  on  a  judgment  on  a  warrant  of 
attorney  or  cognovit,  given  by  any  bankrupt,  by  way  of  such 
fraudulent  preference,  does  not  warrant  the  inference  that 
the  Legislature  meant  to  render  valid  all  executions  on  such 
instruments,  when  not  given  by  way  of  fiaudulent  pre- 
ference. That  enactment  introduced,  perhaps,  firom  super- 
abundant and  unnecessary  caution,  would  have  an  operation 
by  depriving  of  the  benefit  of  the  act  all  executions  on 
warrants  of  attorney  or  cognovits  firaudulendy  given^ 
although  the  execution  may  have  been  completed  by  sale,  as 
well  as  seizure,  before  the  date  of  the  fiat  We  are  oi 
opinion,  therefore,  though  we  have  entertained  ccmsideraUe 
doubt  on  the  question,  that  the  execution  in  this  case  was 
defeated  by  the  fiat  There  is  another  point  of  view  in 
which  the  subject  may  be  considered,  but  which  leads  to 
the  same  result  It  may  be  that  the  term  '*  executed  or 
levied,"  in  the  statute  of  Victoria,  may  be*  taken  in  con- 
junction with  the  6  Geo.  4,  c.  16,  s.  108,  to  have  different 
meanings,  as  applied  to  one  description  of  execution  or  the 
other;  it  may  mean,  with  respect  to  executions  or  judg^ 
ments  after  verdict,  executions  by  seizure  only;  with  r^aid 
to  those  on  judgments  on  warrants  of  attorney,  execution 
by  seizure  and  sale.  If  this  be  the  construction  of  the 
clause  in  question,  then  the  assignees  are  still  entitled,  fyt 
this  execution  was  not  executed  by  seizure  and  sale  beibie 
the  issuing  of  the  fiat  We  are  of  opinion,  therefi>re,  that 
the  assignees  are  entitled;  and  our  judgment  must  be  Sar 
the  plaintiffi. 

Judgment  for  Plaintiflfa. 
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Flbtcukb,  Public  Officer,  &c.,  v.  Ceobbse,  Barlow,  and 

Others. 

Assumpsit  for  money  lent,  money  paid,  interest,  work,  A  dMlantkm, 
and  labour,  and  on  an  account  stated.  paUicdBoarof 

The  declaration  commenced  as  follows :  **  John  Fletcher,  J^^^.  ^ 
the  plttntiff  in  this  suit,  one  of  the  present  public  officers  of  <^^^«  ^ 
oertam  peraons  united  in  co-partnership,  for  the  purpose  of  most  tute  that 
canying  on  the  trade  and  business  of  bankers  in  England,  ntrMpUcar^ 
aocosding  to  the  statute  made  and  passed  in  the  seventh  ^'^^  ^  ^^ 
year  of  the  reign  of  his  late  Majesty,  King  Geoige  the  P^<»  <^ 
Foorthy  entided,  '*  An  act  for  the  better  regulating  co-part-  ybr  cto  pw- 
Derships  of  certain  bankers  in  England,  ftc.,"  which  said  i^^^d^^ 
John  Fletcher  hath  been  duly  nominated  and  appointed,  n^"^* 
and  now  is  one  of  the  public  officers  of  the  said  co-part- 
nership^ according  to  the  power  and  effect  of  the  said  act  of 
Parliament,  complains,  &c. 

Special  demurrer,  assigning  for  causes,  that  it  nowhere 
appears  by  the  declaration,  that  the  said  co-partnership  ever 
in  fiurt,  carried  on  business  under  the  provisions  of  the  said 
act,  or  that  the  said  supposed  debt  accrued  from  the  de- 
fendant Barlow,  to  the  said  co-partnership,  whilst  carrying 
on  business  under  the  provisions  of  the  said  act,  or  that  the 
said  defendant  was  indebted  to  the  said. co-partnership,  as 
a  co-partnership  carrying  on  bus^less  under  the  provisions 
of  the  said  act,  and  that  it  did  not  appear  that  the  said  co- 
partnership was  carrying  on  business  under  the  provisions 
of  the  said  act,  at  the  time  of  the  commencement  of  the 
said  suit 

TamUnson,  in  support  of  the  demurrer.  The  plaintiff's 
r^t  to  sue  for  this  debt  did  not  exist  at  common  law,  but 
depends  entirely  upon  the  provisions  of  the  joint  stock 
banker^s  acts,  (7  Geo.  4,  c.  46,  and  1  &  2  Vict.  c.  96.)  It 
on^t,  therefore,  to  appear,  that  the  case  is  strictly  one 
within  their  provinon&    The  9th  section  of  the  7  Gea  4, 
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p    ^  titions  to  found  any  commission  of  bankruptcy  against  any 

Public  Officer,  person  or  persons  who  may  be  indebted  to  any  such  co- 
I,.  partnership  carrying  on  business  under  the  provisions  of 

BaT^w       ^^  ^^  ^'^  ^-y^  shall  be  commenced  in  the  name  of  any 
and  Others,     one  of  the  public  officers  for  the  time  being,  of  such  co- 
partnership.    Similar  language  is  used  in  the  1  &  2  Vict 
c  96,  s.  1,  which  enacts,  "that  any  person  now  being  or 
having  been,  or  who  may  hereafter  be,  or  have  been  a 
member  of  any  co-partnership,  now  carrying  on,  or  which 
may  hereafter  carry  on  the  business  of  banking,  under  the 
provisions  of  the  said  recited  acts,  &c,  &c.''     So  that  the 
right  of  a  banking  co-partnership  to  sue,  and  in  the  name 
of  their  public  officer  is  confined  to  cases  in  which  they  are 
actually  carrying  on  business.     The  allegation  in  the  de- 
claration is  merely  that  they  are  united  in  co-partnership 
for  the  purpose  of  doing  so.     It  is  consistent  with  that 
statement,  that   the  co-partnership  has  never  carried  on 
business  at  all,  but  has  only  contemplated  doing  so.     By 
the  21  Reg.  Gen.,  H.  T.,  4  Wm.  4,  the  character  in  which 
a  party  sues  or  is  sued,  "  shall  not,  in  any  case,  be  con- 
sidered as  in  issue,  unless  specially  denied.''    The  averment, 
in  the  present  case,  could  not  be  traversed.     It  is  true,  that 
the  form  is  the  same  as  that  used  in  Spiller  v.  Johnson  (a),  but 
there  the  objection  was  not  pointed  out. 

Cromptofij  contra.  The  form  is  that  given  in  the  books 
of  pleading,  and  was  used  in  SpiUer  v.  Johnson  and  Christie 
V.  Peart  {b).  It  cannot  be  necessary  to  entitle  banking 
co-partnerships  to  sue  by  their  public  officer,  that  they 
should  be  actually  carrying  on  business  at  the  time  of 
action  brought,  otherwise  it  would  follow,  that  if  they 
ceased  to  carry  on  business  for  a  single  day,  they  could 
neither  sue  nor  be  sued ;  whereas  the  4th  section  of  the 
7  Geo.  4,  c.  46,  requires,  that  before  they  begin  to  issue 

(fl)  Ante,  vol.  8,  p.  368,  O  S.  (b)  7  M.  &  W.  491. 
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bilk  or  notes^  the  names  of  two  or  more  persons  sliall  be        1841. 
given  as  public  officers,  in  whose  names  the  co-partnership     ylkkbkr 
shall  sue  and  be  sued*     [Parke^  B. — But  it  does  not  follow  P«W"5  om^r, 
from  that,  that  they  cannot  borrow  money  or  act  as  bankers  v. 

in  other  respects.]  The  defendants  are  stated  to  be  in-  Bablow 
debted  to  the  co-partnership ;  that  is,  to  the  co-partnership  "^  Othen. 
for  oDe  specific  object,  namely,  that  of  carrying  on  the 
business  of  bankers.  If  the  alignment  on  the  other  side 
be  correct,  no  indictment  could  be  maintained  for  stealing 
their  proper^  if  laid  in  the  public  officer,  as  it  might  be 
said  that  they  were  not  then  carrying  on  business. 

TcmUmon^  in  reply.  It  is  contended  that  the  members 
of  the  co-partnership  must  have  begun  to  cany  on  business, 
although  they  may  not  continue  to  do  so.  But  here  it 
does  not  appear  that  they  ever  carried  it  on.  K  they  once 
carried  on  business,  and  were  winding  up  their  affairs,  they 
mif^t  still  be  considered  as  carrying  on  business  within 
the  meaoing  of  the  act.  In  the  cases  referred  to,  the  ob- 
jection was  not  pointed  out 

Pabxb,  B. — ^The  declaration  is  bad.  It  should  have 
stated  that  the  co-partnership  was  carrying  on  business,  and 
that  all^^ation  if  travers^  would  be  proved  by  evidence 
that  they  had  once  carried  it  on.  The  plaintifis  may 
amend  by  inserting  the  word  '^  and,"  so  that  the  sentence 
will  run  thus,  ^'  for  the  purpose  of  and  carrying  on  the  trade 
aoa  busmess,  occ 

Amendment  accordingly. 


North  v.  Inoamells. 

Trespass  quare  clausum  firegit     The  declaration  al-  a  description 
leged  that  the  defendant,  with  force  and  arms,  &c.,  **  broke  ^^*  av^uij" 

only,  is  a  safB 
cient  compliABM  with  the  rale  of  H.  T.,  4  Wm.  4.  Trespass,  1 
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1841.       and  entered  a  certain  close  of  the  plaintiff,  situate  and  being 

Notth       ^^  ^®  parish  of  Hickney,  in  the  county  of  Lincoln,  abutting 

V-  on  the  south  upon  lands  now  in  the  occupation  of  the  de- 

fendant,  and  in  other  parts  upon  lands  now  in  the  occupar 

tion  of  John  Smith." 

Special  demurrer,  assigning  for  cause,  that  the  said  cloae 
in  which,  &c,  is  not  sufficiently  designated  in  the  declaration, 
by  name  or  abuttals  or  other  description. 

WaUingerf  in  support  of  the  demurrer.  The  rule  of  H. 
T.,  4  Wm.  4,  tit.  «  Trespasi,''  1(a),  orders  "that  in  actions  of 
trespass  quare  clausum  fregit,  the  close  or  place  in  which, 
&C.,  must  be  designated  in  the  declaration  by  name  or 
abuttals  or  other  description ;  in  fitilure  whereof  the  de- 
fendant may  demur  specially."  The  description  by  two 
abuttals  is  not  a  compliance  with  the  rule. 

fVillmore^  in  support  of  the  declaration.  It  is  sufficient 
to  give  such  a  description  as  the  party  is  able.  Tlie  close 
is  set  out  by  two  abuttals,  which  is  a  substantial  compliance 
with  the  terms  of  the  rule.  Suppose  the  case  of  a  close 
bounded  on  the  one  side  by  a  churchyard,  and  on  the 
other  by  a  highway,  would  it  be  said  that  such  a  description 
of  the  close  was  not  a  compliance  with  the  rule?  Many 
cases  may  be  put  in  which  it  would  be  impossible  to  give  a 
description  of  the  close  by  more  than  two  abuttals.  [Parke, 
B. — It  would  be  so,  in  the  claim  of  part  of  a  highway  whidi 
extended  some  miles.]  If  the  plaintiff  had  been  more  par- 
ticular in  the  description,  he  would  run  the  risk  of  beii^ 
nonsuited.  Under  the  old  practice,  if  to  a  plea  of  liberum 
tcnementum,  the  plaintiff  had  replied,  setting  out  the  close 
by  abuttals,  it  would  not  have  been  a  misdescription  to  have 
assigned  but  two  of  them.  The  rule  requires  a  description 
by  name  or  abuttals ;  and  any  name  would,  by  a  compliance 
with  its  terms,  be  sufficient,  though  it  might  affcnnd  no  infor- 

(a)  Ante,  vol.  2,  p.  325,  O.  S. 
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mation  whaterer  to  the  defendant  In  such  cases,  the 
proper  course  is  to  apply  to  a  judge  at  Chambers,  to  com- 
pel the  plaintiff  to  give  better  particulars.  The  rule  does  •• 
not  require  that  there  shall  be  the  most  perfect  description. 
In  the  present  case,  the  close  is  of  such  a  form  that  it  will 
not  admit  of  a  description  by  more  than  two  abuttals.  He 
referred  to  Cocker  v.  Crampion  (a),  and  Leihbridge  v.  Win- 
ier{b). 

JFoBinger,  in  rejdy.  There  is  no  authori^  to  shew,  that 
mider  the  old  practice,  a  replication  describing  the  close  by 
two  abuttals  only,  would  be  sufficient  It  is  admitted  that 
a  designation  by  one  abuttal  would  not  be  a  compliance 
with  the  rule,  and  it  is  difficult  to  see  why  two  should  be 
so  considered.  [Aldenon,  B. — One  abuttal  would  apply  to 
two  adjoining  closes ;  with  two  abuttals  you  cannot  have 
two  adjoining  closes ;  there  would  be  four  abuttals.]  The 
circumstance  of  the  boundaries  of  the  close  not  being  known, 
IB  no  excuse  for  not  complying  with  the  rule. 

Pabkb,  R — ^I  am  of  opinion  that  the  description  of  the 
doee  given  in  the  declaration  is  a  sufficient  compliance  with 
the  rule  of  Court  The  rule  was  introduced  in  order  to 
av<»d  the  neoessi^  of  a  new  assignment,  and  it  requires  the 
doae  to  be  set  out  by  name,  abuttals,  or  other  description. 
Coder  v.  Crompton  shews,  that  if  there  be  a  description  of 
the  doee  in  the  declaration,  liberum  tenementum  is  not  a 
ooinmon  bar,  because  the  defendant  must  be  taken  to  know 
what  close  is  meant ;  and  the  question  is,  whether  the  close 
so  described  is  or  is  not  the  dose  of  the  defendant?  I  there- 
fere  think  that  it  is  sufficient  to  give  such  a  description  that 
the  party  may  know  what  close  is  meant  If  the  description 
is  insufficient,  the  proper  course  is  for  the  defendant  to  apply 
to  a  judge  for  a  better  description  upon  affidavit  that  he 
does  not  know  what  close  is  meant.     If  there  had  been  any 

(a)  1  B.  &  C  4S9.  ib)  9  Moore,  96 ;  8.  C.  9  Bing.  49. 
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1841.  authority  which  had  decided  that  a  replication  to  a  plea  of 
liberum  tenementum,  which  did  not  describe  all  the  abuttak 
was  bad,  I  should  have  been  disposed  to  yield  to  its  autho- 
rity and  consider  that  the  same  rule  applied  to  a  declaration, 
but  there  appears  to  be  no  such  case.  The  practice  of 
pleading  has  been  not  to  insert  too  many  abuttals  in  the 
replication  to  the  plea  of  liberum  tenementum,  in  order  to 
avoid  the  risk  of  the  plaintiff  being  nonsuited.  It  appeara 
to  me  that  the  plaintiff,  in  this  case,  is  within  the  words  oi 
the  rule  of  Court,  because  he  has  described  the  dose  not  by 
an  abuttal,  but  by  abuttals.  I  do  not  think  the  rule  com- 
pels the  plwitiff  to  give  more  than  such  a  description  of 
the  close  as  would  formerly  have  precluded  the  defendant 
from  pleading  liberum  tenementum,  and  prevented  the  ne- 
cessity of  a  new  assignment.  I  think  the  description  here 
given  is  in  accordance  with  the  old  practice. 

Aldbbson,  B. — ^I  am  of  the  same  opinion.  The  rule  was 
.  framed  to  get  rid  of  the  inconvenience  which  formerly  existed 
from  the  general  statement  of  the  close  in  the  declaration, 
and  it  requires  the  close  to  be  described  by  name  or  abuttak, 
or  otherwise,  that  is  by  such  a  description  as  shall  make  it 
appear  what  close  is  meant  It  was  never  intended  that  it 
should  be  described  in  such  maimer  as  to  prevent  all  pos- 
sible ambiguity ;  it  is  enough  if  it  appears  what  close  it  is  on 
which  the  plaintiff  complains  of  the  trespass.  If  the  de- 
fendant cannot  tell  that,  let  him  go  before  a  judge  for  a  better 
description. 

Gubney  and  Rolfe,  B.'6,  concurred. 

Judgment  for  Plaintiff,  with  liberty  for  Defendant 
to  amend,  on  payment  of  costs. 
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1841. 

MoNDEL  r.  Steele. 

J.  HIS  was  an  action  of  assumpsit,  upon  a  written  contract.  In  u  action  of 

to  build  a  ship.     Paitesony  J.,  upon  hearing  counsel  at  H^l^itten  con^ 

Chambers,  had  made  an  order  to  set  aside  a  rule,  to  change  ^^^^^,^ 

the  venue  upon  the  common  affidavit.     A  rule  nisi  was  pool,  the  Court 

allowed  the 

obtained  to  set  aside  that  order,  on  the  ground  that  the  venue  to  be 
VNiue  might  be  changed  upon  the  common  affidavit,  where  ^o^oni^. 
die  action  was  brought  upon  a  written  instrument.  ^^^^' 

Cleasby  shewed  cause.  The  rule  is,  that  the  venue 
cmnot  be  changed  upon  the  common  affidavit  where  the 
action  is  upon  an  instrument  under  seal,  but  there  are 
numerous  instances  of  its  having  been  so  changed  upon 
written  instruments.  In  Slade  v.  Trew  (a),  it  was  changed 
in  an  action  upon  a  written  agreement  to  pay  a  sum  of 
money  on  a  day  certain,  and  if  not  then  paid,  to  secure  the 
sum  by  mortgage.  It  must  be  admitted  that  a  contrary 
pnictioe  seems  to  have  formeriy  prevailed.  In  Mortice  v. 
Hmrrtf  (b),  the  Court  refused  to  change  the  venue  in  an  ao- 
tioQ  of  assumpsit  upon  a  charter-party ;  and  in  Whitbwm  v. 
Sk»mB9{e\  the  Court  refused  to  change  it  in  an  action  on  an 
award,  though  the  declaration  contained  the  common  counts. 
With  req>ect  to  instruments  under  seal,  the  reason  given 
for  not  changing  the  venue  is,  that  they  are  bona  notabilia 
where  the  deed  is ;  but  that  cannot  be  the  true  ground,  for 
the  venue  cannot  be  changed  upon  bills  of  exchange:  with 
respect  to  which  a  different  rule  prevails  as  to  where  they 
are  bona  notabilia  But  though  it  cannot  be  changed  upon 
bills  of  exchange,  it  may  upon  an  I  O  U ;  Sktde  v.  Trew; 
which  seems  inconsistent.  In  RoherU  v.  fVright{d),  (which 
was  an  action  of  assumpsit  on  a  written  agreement,  that  on 
completion  of  work  stipulated  for,  the  contract  was  to  be 

(al  1  C.  &  M.  584 ;  Ante,  vol.  (c)  2  B.  &  P.  355. 

2.  p.  65.  O.  S.  (rf)  1  Tyrw.  632. 

(b)  7  Taunt.  306. 
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1841.  considered  as  an  I  O  U  for  100/L,  to  be  imnKsdiately  paid 
by  defendant,)  Bayley,  B.,  observes,  *^  that  the  Court  will 
not  refuse  to  change  the  yenue  upon  any  written  instrument 
not  under  seal,  though  it  will  not  be  changed  in  an  action 
on  a  promissory  note  or  bill  of  exchange,  unless  special 
grounds  be  shewn  on  affidavit'' 

Parke,  B. — ^The  6  Rich.  2,  c.  2,  abated  the  writ  where 
it  appeared  that  the  contract  was  made  in  a  different  county 
than  that  laid  in  the  declaration.  After  the  passing  of  the 
4  Hen.  4,  c.  18,  it  appears  to  have  been  the  practice  to  swear 
attorneys  as  to  the  venue  being  laid  in  the  coun^  in  which 
the  contract  was  made  (a) :  then  there  was  a  rule  of  Court 
obliging  parties  so  to  lay  the  venue.  According  to  Blad^ 
9tone  (6X  ^®  practice  of  changing  the  venue  first  began  in 
the  reign  of  James  the  first 

CreMtweUy  in  suppcnt  of  the  rule.  It  is  difficult  to  leooii- 
cile  the  cases  with  any  principle.  A  bond  b  a  debt  every 
where.  So  is  a  bill  of  exchange  or  {HXHuissory  note ;  the 
person  liable  upon  these  instruments  contracts  to  pay  in  one 
[dace  as  well  as  another,  and  no  locality  can  attach  to  them, 
yet  the  venue  cannot  be  changed.  Another  dass  of  cases 
are  policies  of  assurance  and  charter-parties ;  but  there^  if 
the  contract  be  made,  or  is  to  be  performed,  out  of  the 
kingdom,  it  cannot  be  said  to  belong  to  any  particular  county* 
The  present  case  is  a  contract  to  build  a  ship  at  Liverpool, 
and  as  the  contract  must  be  performed  there,  it  is  equally 
local,  in  its  nature,  with  any  of  the  instruments  referred  t& 
The  cases  cited  on  the  other  side,  in  which  the  Court 
allowed  the  venue  to  be  changed,  are  distinguishable,  fer 
in  none  of  them,  was  the  contract  to  be  performed  in  a 
particular  place. 

Cur.  advm  vuU* 

(a)  See  the  judgment  of  the      Lorel  CAsrcAttf,  os/e,  voL  9,  p.  778- 
Court  in  TAe  Attarnef  Qtneral  v.         (b)  Vol.  3»  p.  294. 
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Paru,  R — ^In  this  case  my  Brother  Patleson  made  an        1841. 
cwder,  setting  aside  a  rule,  to  change  the  venue  on  the  com-      ]£^^^^^ 
mon  aflBdavit,  m  an  action  on  a  written  contract,  to  build  a  ». 

ship  for  the  plmntiff  at  liverpooL  It  was  stated,  that  the 
learned  judge  intimated  his  opinion,  after  looking  through 
the  cases,  that  the  result  of  them  appeared  to  him,  that  the 
fenue  could  not  be  changed  in  any  action  on  a  contract 
^qpearing  by  the  declaration  to  be  in  writing.  A  rule  nisi  was 
obtained  to  set  aside  this  order,  and  in  the  course  of  the  last 
Term  the  case  was  fully  argued,  and  the  several  authorities 
fafoog^t  before  us,  and  we  are  of  opinion,  that  in  this  case, 
the  venue  may  be  changed,  and  that  upon  the  common 
affidavit  The  rule  ought  to  be  made  absolute.  The  history 
of  the  practice  of  changing  the  venue  is  given  by  Mr.  Justice 
BlaekMUmej  in  the  third  volume  of  his  Commentaries,  page 
294.  It  began  as  early  as  the  reign  of  James  1,  and  was 
founded  on  the  Equity  of  the  6th  of  Rich.  2,  c.  2,  and  the 
4  Hen.  4,  c.  18,  which  statutes  were  passed  in  order  to  con- 
fine actions  of  a  transitory  nature  to  their  own  counties. 
The  first  exception  to  the  right  which  a  defendant  has  to 
diange  the  venue  was  in  the  case  of  specialties,  which 
have  their  binding  effisct  by  virtue  of  the  instrument  alone ; 
and  are  bona  notabilia  where  they  happen  to  be.  Bills  of 
exchange  and  promissory  notes  were  afterwards  put  on  the 
same  footing,  presumably,  because  they  were  considered 
as  being  in  the  nature  of  specialties;  for  in  Holcroft  v.  CoU' 
mil.  And.  65  (1737),  in  the  Eing^s  Bench,  Chappie,  J., 
asB^;ned  that  as  one  ground  for  reftising  to  change  the 
venue.  In  Pinkney  v.  Cottim  (a),  Gibbi,  arguendo,  stated 
diat  the  reason  of  the  exception,  as  to  notes  and  bills,  was, 
diat  they  were  bona  notabilia  where  they  happen  to  be. 
lUs  was  certainly  a  mistake  (6),  though  it  may  have  been 
Ae  reason  for  the  practice.  But,  on  whatever  ground  it 
has  been  adopted,  the  practice  has  certainly  been  established 
for  more  than  a  century  in  the  Common  Pleas,  but  for  a  for 

(a)  1  T.  R.  671. 

(ft)  YmmaM  v.  BradMkaw,  Garth.  373 1  8  Wm.  3. 
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1841.  less  time  in  the  King's  Bench  (a),  not  to  allow  the  venue  to 
be  changed  in  actions  on  specialties,  bills  of  exchange,  or 
promisBory  notes.  But  the  instances  of  exempting  plaintiflh 
in  actions  of  assumpsit,  on  other  written  instruments,  firom 
the  obligation  of  suing  in  the  proper  county,  are  compara- 
tively few  and  recent  Only  two  have  been  cited.  In  one, 
Whitburn  \.  Stcunesy  the  Court  seems  to  have  considered 
that  in  an  action  of  assumpsit  on  an  award,  the  venue  could 
not  be  changed ;  but  the  point  was  not  decided,  for  the 
Court  offered  to  grant  a  rule.  In  Morrice  v.  Hurry ^  the 
Court  of  Common  Pleas,  on  the  authority  of  the  last  men- 
tioned case,  and  apparently  without  much  argument,  held 
that  the  same  rule  must  prevail  in  an  action  on  a  charter- 
party.  But  in  the  case  of  Slade  v.  Trew^  in  this  Court,  in 
the  year,  1832,  the  venue  was  changed  on  a  written  instru- 
ment, containing  a  promise  to  pay  to  the  plaintiff,  and  Lord 
Lyndhurst  stated  "  that  the  rule  was  that  the  venue  could 
not  be  changed  in  actions  on  instruments  under  seal,  but 
that  there  were  many  instances  in  which  the  venue  has  been 
changed  in  actions  on  written  contracts."  In  RoberU  v. 
Wright^  the  venue  was  changed  on  an  I  O  U.  Whether, 
in  both  or  either  of  these  cases,  the  declaration  stated  the 
instrument  to  be  in  writing  does  not  appear ;  probably  not 
But  that  circumstance  appears  to  us  to  make  no  other 
difference  than  this,  that  an  affidavit  is  thereby  rendered 
unnecessary  of  the  nature  of  the  action,  in  order  to  discharge 
the  rule  to  change  the  venue,  which  is  not  the  case;  where 
the  instrument  appears  on  the  fiice  of  the  declaration  to  be 
in  writing.  In  this  state  of  the  authorities,  we  think  that  it 
cannot  be  laid  down  as  a  general  proposition,  that  the  venue 
is  not  to  be  changed  in  actions  on  written  instruments,  ap- 
pearing by  the  declaration  to  be  in  writing.  There  does  not 
seem  to  be  any  principle,  and  but  little  precedent,  in  support 
of  so  extensive  an  exception  to  a  general  rule,  which,  in 
conformity  with  the  statute  law,  is,  that  actions  should  be 

(a)  It  was  not  established  in  1751.    See  Kirk  v.  Broody  Bayer,  7. 
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tried  where  the  causes  of  action  arise;  and  the  exceptions        1841. 
to  that  rule  should  not  be  readily  extended.     We  think  that     ^T^'^"""^^ 

.  MONDKL 

in  all  actions  on  contracts;  although  in  writing,  except  on  »• 

specialties,  bills,  and  notes,  the  venue  may  be  changed 
upon  the  usual  affidavit  being  made.  At  all  events,  it  may 
be  changed  in  an  action  on  such  a  contract  as  this,  which  is 
to  be  performed,  not  any  where  but  in  a  particular  place, 
and  for  the  breach  of  which,  the  cause  of  action  arises 
wholly  in  one  county.  We  are,  therefore,  of  opinion,  that 
the  rule  must  be  absolute. 

Rule  absolute. 


160 
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IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  YICTORIA. 


^^^^'  Amor  v.  Cuthbrbt. 

To  m  decian.     £  HIS  was  an  actioD  of  assumpsit ;  and  the  declaration  con- 

tion  in  assump- 
sit, containing    tained  counts  for  goods  sold  and  delivered,  money  lent, 

goodi^sold,        money  paid,  and  on  an  acconnt  stated.   In  his  particolarB  of 

money  lent,  demand,  the  pldntiff  claimed  the  sum  of  53i  The  de- 
money  paid,  *■ 

and  on  an  ac  fendant  pleaded,  first,  non  assumpsit ;  secondly,  the  Statute 

the  defendant  of  Limitations ;  thirdly,  payment ;  and,  fourthly,  a  set  off 

SwmjMivSic  "P^°  *  judgment  recovered  in  the  Court  of  Queen's  Bench, 

Statute  of  Li-  of  a  sum  of  58/.  15*.,  and  of  a  further  sum  of  200iL  far 

roitations,  pay- 
ment, and  a       goods  sold  and  delivered,  money  lent,  money  paid,  and  on 

judgmcnfre-  <ua  account  Stated.  The  plaintiff  replied,  joining  issue  upon 
O.^  B^fof  Isl  ^^^  ^^  ^^^  traversing  the  second  and  third  pleas ;  and,  as 
\5».,  and  of      to  SO  much  of  the  fourth  plea  as  related  to  the  said  judo* 

200/.  for  goods  .,         .  .        ^,        «..^-,i.  . 

sold,  &c. :  The  mcut  m  that  plea  mentioned,  the  plaintiff  said,  that  inasmuch 
L^o^s^lff  as  he  could  not  deny  that  he  was  mdebted  to  the  plaintiff  m 
M^^UtlS  ^^^  *®  ^^  sumof  58i  15*.  on  the  said  judgment,  &c.,  he  finely 
the  saidjudg-  admitted  the  same,  and,  therefore,  the  plaintiff  would  not 
much  as  he'  further  prosccute  his  suit  against  the  defendant  in  respect  of 
^ hewas^^  SO  much  of  the  said  promises  in  the  declaration  mentioned 

debtedtothe 

defendant  in  the  said  sum  of  5BL  15«.,  in  the  said  judgment,  he  freely  admitted  the  same,  tad* 

therefore  he  would  not  further  prosecute  his  suit  against  the  defendant,  in  re^MCt  of  lo  maeh 

of  Uie  said  promises  in  the  declvation  mentioned,  as  were  satisfied  by  the  said  Judffinent  beiqg 


10  set-oC     Issue  beinff  joined  upon  the  other  pleas,  and  upon  the  general  set-off  aUeged  in  me 
4th  plea;  the  plaintiC  at  the  trial,  proved  a  claim  for282.  16s.  lid.,  a  portion  of  hk  whole 


aportioB 
demand  beinff  Sarred  by  the  Statute  of  Limitations ;  the  defendant  proved  no  payment  or  set- 
ofl^  beyond  the  amount  of  the  judgment  in  the  4th  plea  mentioned :  Heki^  that  the  dtiiniilMit 
was  entitled  to  a  verdict  upon  the  1st  and  2nd  issuss,  and  that  the  plaintiff  wai  entitM  to  a 
verdict  upon  the  3rd  and  4th  israts. 
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as  were  satisfied  by  the  said  judgment  being  so  set-off  by  the  1811. 
defendant  as  aforesaid.  Issue  was  thereupon  joined  to  the 
traverses  to  the  second  and  third  pleas,  and  the  cause  went 
down  for  trial  before  MauUy  J.,  at  the  sittings  at  West- 
minster, after  Trinity  Term  1840.  The  plaintiff  then  gave 
evidence  in  proof  of  the  first,  second  and  third  counts  in  the 
declaration,  but  a  portion  of  his  demand  being  barred  by  the 
Statute  of  Limitations,  he  only  shewed  a  claim  to  recover 
28iL  16«.  llct  The  defendant  gave  no  evidence  of  any  set- 
off beyond  that  admitted  on  the  record  The  jury  having 
found  for  the  plaintiff  for  28^  16«.  11(2.,  the  learned  judge 
directed  the  verdict  to  be  entered  for  the  defendant,  upon 
all  the  issues,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  upon  all  or  some  of  the  issues. 

CAanneUf  Serjt,  in  the  following  Michaelmas  Term, 
moived  accordingly  for  a  rule,  calling  upon  the  defendant  to 
shew  cause  why  the  verdict  entered  for  him  at  the  trial 
riioald  not  be  set  aside,  and  a  verdict  entered  for  the  plain- 
tiff, and  why  the  plaintiff  should  not  be  at  liberty  to  enter  a 
special  indorsement  on  the  postea,  reducing  the  sum  of 
58^  15«.,  admitted  by  the  pleadings  to  be  due  to  the  de- 
fendant, by  the  sum  of  28L  I6s.  llc^,  found  by  the  jury  to 
have  been  due  from  the  defendant  to  the  plaintiff.  It  was 
admitted  that  the  plaintiff  could  not  have  an  available  judg- 
nent  against  the  defendant,  but  the  question  was,  whether 
be  was  not  entitled  to  have  the  issues  found  for  him,  to 
enable  him  to  recover  costs.  It  would  be  seen  that  the  re- 
solt  of  the  record  as  it  at  present  stood  with  a  verdict  entered 
far  the  defendant  would  be,  that  he  might  proceed  for  the 
whole  amount  o(  the  judgment  in  the  Queen's  Bench, 
to  which  it  had  been  shewn,  however,  that  he  was  not 
entitled. 

BompoMi  Serjt,  in  the  following  Easter  Term  shewed 
cause.  The  plaintiff  having  entered  a  noUe  prosequi  as  to 
S6L  \S$.f  and  having  proved  no  claim  beyond  that  amount, 

VOL.  I. — V.  &  M  D.  p.  a 
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1 841 .       and  that  sum  cohering  the  amount  mentioned  in  the  paiticu- 
AvTk^    '^"^  ^^  demand,  he  was  not  entitled  to  a  verdict  upon  the 
V.  record  at  all     The  case  must  be  taken  to  be  the  same  as  if 

the  sum  of  58/1  I5s.  was  struck  out  of  the  record  altogether, 
and  then  the  result  must  be  a  general  vercUct  for  the  de- 
fendant The  nolle  prosequi  went  to  the  whole  declanUiim, 
and  the  issue  was  upon  the  plea  of  non  assumpsit  as  to  all 
the  promises  above  58L  I5s.  The  plaintiff  shewed  no  claim 
beyond  that  sum,  and  the  defendant,  therefore,  was  entitled 
to  succeed.  It  vras  analagous  to  the  old  case  of  payment  of 
money  into  Court  Cousins  v.  Paddon  (a)  was  in  pcmit; 
there,  it  was  held  that  a  defendant  pleading  payment  and 
set-off,  who  is  unable  to  prove  the  full  amount  mentioned  in 
each  of  the  pleas,  but  proves  sufficient  to  form  an  aggregate 
equal  to  the  plaintiff's  demand,  will  be  entitled  to  have  judg- 
ment on  the  whole  record.  Here,  the  plaintiff  had  admitted 
a  set-off  to  an  amount  greater  than  that  which  he  proved  to 
be  due,  and  the  defendant  was  entitled  to  a  verdiot 
[^Tindak  C.  J. — In  Goodee  v.  (ro/ibmt/A  (6)  to  a  declaration 
in  assumpsit  for  money  had  and  received,  the  defendant 
pleaded  as  to  all  except  3^  5«.,  non  assumpsit ;  as  to  all  e3D* 
cept  ZU  5s.,  a  set-off;  and  as  to  3iL  5^,  payment  of  that  sum 
into  Court ;  the  plaintiff,  by  his  replication,  admitted  the 
set-off,  and  replied  that  he  would  not  further  prosecute  his 
suit,  except  as  to  31.  5«.,  and  took  that  sum  out  of  Cooit 
It  was  held,  that  the  defendant  was  entided  to  his  costs  on 
the  first  two  issues.  Bosanquet,  J. — The  difficulty  arises 
upon  your  plea  of  non  assumpsit,  which  goes  to  the  whole 
declaration.]  In  the  case  cited,  the  replication  amounted  to  a 
nolle  prosequi,  which  brought  it  very  near  that  which  was 
now  before  the  Court,  with  this  distinction,  that  here,  there 
was  a  question  lefl  to  be  tried, — whether  there  was  any  cxxof 
tract  beyond  58/1  \5s.  It  was  found  that  there  was  no  fiirth^ 
contract,  and  the  defendant  was,  therefore,  entitled  to  soo 
ceecL 

(a)  Ante,  vol.  4,  p.  488,  O.  S. 

{b)  2  If .  &  W.  203 ;  d»ie,  vol.  5,  p.  288,  S.  C.  O.  S. 
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Channelly  Serjt,  in  snpport  of  the  rule.  The  argument  1841. 
on  the  part  of  the  defendant  mixed  together  the  two  matters  amor 
of  verdict  and  judgment.     The  plaintiiFy  it  must  be  admitted,  »• 

was  not  entitled  to  judgment  against  the  defendant,  but  he 
was  entitled  to  a  verdict  The  foundation  of  all  pleas  of 
setKiff  was  the  statute  2  Geo.  2,  c.  22,  and  the  defendant, 
in  pleading  a  set-off,  placed  himself  in  some  degree  in  the 
position  of  a  plaintiff.  If  a  plaintiff  claimed  lOOiL,  and  the 
defendant  established  a  set-off  for  50/L,  the  Court  would 
iasoe  execution  against  the  defendant  for  50/L  only,  and 
thns  the  plaintiff  would  have  paid  the  debt  which  he  owed 
die  defendant  by  deduction.  The  principle  was  the  same 
in  a  case  where  the  demand  of  the  defendant  w^  greater 
than  that  of  the  plaintiff.  In  the  present  case,  the  plaintiff 
had  proved  a  demand  for  28^.  16^.,  but  the  defendant  had 
Aewn  that  he  was  entided  to  claim  a  sum  of  SSL  15«., 
Old  the  plaintiff  admitted  that  it  was  so.  This  rendered 
die  plaintiff's  ckum  unavailable,  but  unless  the  deduction 
of  the  plaintiff's  demand  of  2SL  16«.  was  made  from  the 
ram  admitted  to  be  due  from  him  to  the  defendant,  he 
would  be  lefl  in  the  situation  of  there  being  ah  admitted 
demand  against  him  of  6SL  ISs.  The  principle  of  set-off, 
however,  must  prevul,  and  the  defendant's  claim  must  be 
Udcen  to  be  partiy  paid  by  deduction.  In  truth,  the  jury 
fimnd  upon  the  pleadings  as  they  stood,  that  the  defendant 
ma  indebted,  and  upon  that  fmding,  the  pkintiff  Was  en- 
titled to  a  verdict,  but  he  could  not  have  judgment  by 
leason  of  his  owing  the  defendlmt  a  larg^  sum  than  he 
was  himself  entitled  to.  llie  verdict  was  given  at  Nisi 
Mds;  the  judgment  was  awarded  in  banc;  so  there  was 
a  dear  distinction  between  them,  and  the  defendant  would 
lose  no  benefit,  because  he  might  refer  to  the  record  to 
diew  that  he  had  set-off  the  plaintiffs  demand.  In  point 
of  form  idso,  the  plaintiff  was  entided  to  a  verdict  The 
defendant  said  that  he  made  no  promise ;  the  jury  found 
that  he  did  promise,  and  the  fact  of  there  being  a  cross 
promise  by  the  pl^ntiff,  which  exceeded  in  amount  that 

M  2 
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1841.       which  was  made  by  the  defendant,  afforded  no  reason  why 
Amor        ^®  plaintiff  should  not  be  entitled  to  the  benefit  of  the 
^'  finding  of  the  jury,  negativing  the  aUegati(m  contained  in 

the  plea  of  non  assumpsit 

Cur,  adm.  pulL 

Tendal,  C.  J.,  in  Trinity  Term,  delivered  the  judgment 
of  the  Court.  This  was  an  action  of  assumpsit,  in  which 
the  plaintiff  declared  in  the  usual  &rm  for  goods  sold  and 
delivered,  and  on  the  common  money  counts,  and  on  an 
account  stated,  laying  his  damages  at  lOOiL  The  defendant 
pleaded:  first,  non  assumpsit;  secondly,  the  Statute  of 
Limitations;  thirdly,  payment;  fourthly,  a  set-off  of 
58/.  I5s.  due  upon  a  judgment,  and  of  a  fiurther  sum  of 
200/L,  due  to  him  from  the  plaintiff  for  goods  sold  and  de-. 
livered,  and  for  money  lent,  paid,  and  received,  and  on  an 
account  stated.  The  plaintiff  by  his  replicatioa  j<Hned 
issue  on  the  plea  of  non  assumpsit,  and  traversed  the  othcsr 
pleas,  except  as  to  so  much  of  the  plea  of  set-off  as  related 
to  the  judgment ;  and  as  to  that  part  of  the  plea  of  aet^c^ 
the  plaintiff  by  his  replication  says,  that,  **  inasmuch  as  he 
cannot  deny  that  he  is  indebted  to  the  defendant  on  the 
said  judgment,  in  his  said  last  plea  in  that  behalf  allege4» 
he  fi'eely  admits  the  same,  and,  therefore,  the  plaintiff  will 
not  further  prosecute  his  suit  against  the  defendant  in  re- 
spect of  so  many  of  the  promises  in  the  said  declaration 
mentioned  as  are  satisfied  by  the  said  judgment  being  so 
set-off  by  the  defendant  as  aforesaid."  Issue  having  been 
joined  on  the  several  traverses  to  the  defendant's  pleas,  the 
cause  came  on  for  trial  before  my  Brother  Maule^  when 
the  plaintiff  proved  that  the  defendant  was,  at  the  com- 
mencement of  the  action,  indebted  to  him  for  goods  scdi 
and  money  lent,  in  the  sum  of  28/.  16s.  lld^  but  fiiiled  in 
proving  any  fiirther  sum  to  be  due ;  and  also  proved  that 
no  part  of  this  sum  had  been  due  more  than  six  years.  No 
evidence  was  given  by  the  defendant  of  any  payment  by 
him,  or  of  any  set-off,  beyond  the  amount  admitted  on  the 
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reodrd     Hie  jiny  found  accordingly,  that  the  defendant        1841. 
was  indebted  to  the  phuntiff  in  thesaid  sum  of  2821 16*,  Hi,    ^""^^S^ 
and  th^reopon  the  learned  judire  directed  the  verdict  on  all  «• 

the  iasaes  to  be  entered  for  the  defendant,  with  leave  for 
the  pluntiff  to  move  to  have  those  issues,  or  some  of  them, 
entered  for  him,  which  he  has  done ;  and  the  question  for 
the  Couit  to  determine,  is,  whether  the  plaintiff  is  entided 
to  have  the  postea  amended,  by  entering  the  verdict  upon 
any  of  the  issues  for  him,  the  plaintiff.  Upon  the  aigument, 
it  was  admitted  that  the  pluntiff  would  not  be  entided  to 
jii%;ment  in  lus  fevour,  even  if  all  the  iasues  should  be 
entered  for  him;  but  it  was  contended,  that  as  he  had 
proved  that  28L  I6s.  lid.  was  due  to  him  at  the  com- 
mencement of  the  suit,  the  issue  on  the  plea  of  non  as- 
sumpst  as  to  that  sum  diould  be  found  for  him ;  and  that 
as  the  defendant  felled  to  prove  either  of  the  issues  nused 
on  the  odier  pleas,  the  verdict  on  those  issues  should  be  also 
enttered  for  die  plaintiff.  This  would  undoubtedly  have  been 
the  correct  mode  of  making  up  the  record,  if  it  had  not 
been  for  the  nolle  prosequi  with  which  the  replication  con-« 
dudes ;  and  the  question  is,  whether  that  part  of  the  le-' 
pBeation  ought  to  be  confined  to  the  plea  of  set-ofl^  or 
whether,  on  the  contrary,  it  oc^ht  to  be  applied  and  held 
t»  extend  to  all  the  other  issues  joined  on  the  record  ?  Ini 
fiinn,  the  noQe  proseqm  is  entered  upon  the  record  as  a 
part  of  the  replication  to  the  fourth  plea;  and  if  that  dr> 
comatance  would  have  die  effect  of  confining  its  operadon 
to'tbe  issue  tendered  on  that  plea,  it  would  present  no  6b- 
iCade  to  the  pbdntiff's  appEcation  to  have  the  verdict  on 
d^  general  issue  entered  for  him  for  the  amount  foimd  by 
die  jury  to  have  been  due  to  him  at  the  commencement  of 
dna  smt*;  and  then  the  defendant  would  have  been  entided 
Id  judgment  upon  the  whole  record,  by  reason  of  the  debt 
admitted  to  be  due  from  the  plaintiff,  exceeding  in  amount 
die  claim  proved  to  be  due  to  him.  But  the  efiect  of  a 
nolle  prosequi,  whether  it  extends  to  the  whole  or  to  part 
only  of  die  canse  of  action,  must  be  governed  according  to 
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1841.  the  express  words  of  the  entry,  whether  by  such  terms  it  k 
^^JJ^^  confined  to  any  particular  issue  raised  by  the  jdeas,  or  is 
_    ^-  extended  to  the  whole  cause  of  action  as  stated  upon  the 

OuTHBKRT 

declaration ;  and,  therefore,  if  a  plaintiff  enters  a  nolle 
prosequi  as  to  a  plea  that  covers  the  whole  cause  of  actioi^ 
the  defendant  is  entitled  to  enter  up  judgment  on  the 
whole  record,  notwithstanding  there  may  be  an  issue  jcnoed 
upon  the  plea  of  non  assumpsit.  Peters  ▼•  Crqft  (a).  Id 
this  case,  the  defendant  could  not  so  sign  judgment ;  be* 
cause,  although  the  plea  of  set-off  was  pleaded  in  bar  to  die 
whole  action,  the  set-off  admitted  to  be  due  (and  as  to  which 
the  nolle  prosequi  is  entered)  would  not  necessarily  oover 
all  the  causes  of  action  mentioned  in  the  declaration;  and 
the  defendant  was  consequently  obliged  to  go  to  trial:  but 
where,  by  the  finding  of  the  jury,  it  appeared  that  the  setr 
off  admitted  exceeded  the  amount  due  to  the  plaintiff,  the 
entry  of  the  nolle  prosequi  must  be  taken  to  cover  the 
whole  cause  of  action,  and  to  entitle  the  defendant  to  judg- 
ment on  the  whole  record.  The  counsel  for  the  plaintiff, 
however,  insists  that,  though  the  defendant  may,  at  all 
events,  be  entitled  to  judgment  on  the  whole  record,  yet 
the  verdict,  on  the  plea  of  the  general  issue,  should  be 
entered  for  the  plaintiff;  first,  to  entitle  him  to  the  costs 
of  that  issue,  and  next,  that  it  may  appear  upon  the  record 
what  portion  of  the  58ZL  15^.,  admitted  to  be  due  to  the 
defendant,  has  been  liquidated  and  satisfied  by  the  set-oft 
But  the  effect  of  a  nolle  prosequi,  entered  as  to  any  portion 
of  the  plaintiff's  demand  before  trial,  is  to  withdraw  thai 
part  of  his  claim  altogether  fix)m  the  consideration  of  the 
jury,  and  to  leave  it  so  entirely  unaffected  by  the  verdict  as 
to  entitle  him  to  maintain  a  fresh  action  in  respect  of  it 
By  adding  the  nolle  prosequi,  therefore,  to  the  admissioa  of 
the  defendant's  set-off  on  the  judgment  for  5%L  15«*,  the 
plaintiff  has,  in  effect,  confined  his  right  to  enter  a  verdict 
on  the  general  issue,  to  such  sum  as  he  might  prove  to  be 

Cfl)  6  Scott,  897. 
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doe  to  him,  beyond  the  sam  so  covered  by  the  nolle  pro-        1841. 
aequi ;  and  oonsequendy,  if  the  Court  were  now  to  direct        Ajioa 
that  the  verdict,  on  the  plea  of  noD-asBumpeit.  should  he    ^    ^' 
entered  fiir  the  jdaintiff  as  to  the  sum  of  28^  16^  llcL,  that 
iODi  must  be  taken  as  the  amount  of  money  due  to  the 
piaiDtiff,  over  and  above  the  58^  15^.,  and  the  plaintifl^ 
bcfive  a  Court  of  Error,  which  could  not  look  beyond  the 
leeofd,  would  be  entitled  to  judgment    We  are,  therefore, 
of  opinion,  that  the  verdict  on  the  first  issue  has  been  pio- 
peily  eoteied  for  the  defendant;  and  as  some  of  the  early 
itenw  of  the  jdaintiflrs  particulars  of  demand  are  of  a  date 
bejond  six  yean  fiom  the  commencement  of  the  suit,  we 
dunk  that  the  verdict  should  also  be  entered,  for  the  de- 
feodantf  iqpon  the  second  issue.     But,  as  the  issues  joined 
upoQ  the  pleas  of  payment  and  set-off  were  entirely  on  the 
defendant,  and  as  he  has  once  failed  to  establish  either  of 
diem  in  proo^  we  think  that  the  verdict  on  those  issues 
ahanld  be  entered  for  the  plaintiff. 

Rule  accordingly  (a). 

<c)  The  above  case  wis  decided  io  THnity  Term,  1841. 


Pruiev.  Gnjsa 

M  ALFODRD,  Seijt,  moved  for  a  rule  for  a  distringas.  itisesMntMa 
Tlie  affidavit  stated,  three  calls  to  have  been  made  at  the  ^^ItiUn  Mupl 
defendants  lesidenoe,  two  of  which  were  according  to  pre-  ^/^^ ^ 
viona  afqpointment,  but  it  did  not  describe  the  locality  of  tringMtooom. 
the  reaidenoe.^  SbodUmte 

tbe  locality  of 
tlie  defencumt'i 

PkB  CuBiAM. — ^That  will  not  do.     The  affidavit  must  be  iwKienoc. 
upended  in  that  particular. 

Rule  refused. 
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Dempster  and  Another  v.  Pubnsll. 

The  defeodant  J-  HIS  was  E  writ  of  false  judgment,  directed  to  the  sheriff 
vered^iU^the  ^^  ^^  county  of  Somerset,  commanding  him  to  bring  up 
paper  books      the  record  of  a  suit  between  James  Dempster  and  Robert 

upon  a  wnt  of  *•  , 

false  judgment,  Dempster,  plaintifis,  and  Cyrus  Pumell,  defendant,  in  the 

the'n^^ectof  county  Court  of   Somerset,   held  at  Ivelchester  in   that 

deliJ'i^'M ^^^  county,  to  which  the  sheriff  made  his  return,  setting  oot 

'^''^s Jicld  the  pleadings  and  other  proceedings  in  that  cause. 

could  not  be  The  declaration  began,  **  The  plaintifls  complain  of  the 

mcnt  upon^'e  defendant,  who  has  been  summoned  to  answer  the  plaintiflb 

hild  fi'Jrt'ie-^  in  debt,"  and  then  stated,  that  the  defendant,  on  the  11th 

fiindedtothe  June,  1839,  at  Wells,  in  the  county  aforesaid,  within  the 

defendant  the     ,      .      ,     . 

casts  of  such  jurisdiction  of  the  county  Coiut,  was  indebted  to  the 
books  as  ?!e'  plaintiffs  111  the  sum  of  li  19*.  Bi,  for  the  price  and  value 
dT^*  ^***^®  of  goods  then  and  there  sold  and  deliyered  by  the  plaintiA 
In  an  action  to  the  defendant,  at  his  re({uest ;  and  in  the  sum  of  !(.  19s.  6dL 
Court,  the  de.   ^'^^  money  found  to  be  due,  from  the  defendant  to  the  plain- 

claration  stated 

that  the  defendant  on  and  at,  &c,  within  the  jurisdiction  of  the  county  Court,  was  indebted  to  the 

Slaintiff,  in  the  sum  of  \L  1 9s.  6d.  for  the  price  and  value  of  gooos,  then  and  there  aokl  ud 
elivered  by  the  plaintiA  to  the  defendant,  at  his  request ;  and  in  the  sum  of  U.  19s.  6d  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiflb,  on  an  account  then  and  there  stated 
between  them,  which  said  several  sums  were  to  be  respectively  paid  by  the  defendant  to  the 
plaintifls,  on  request ;  whereby,  and  by  reason  of  the  non-payment  thereof,  an  actioo  hath  accrued 
to  the  plaintiflTs  to  demand  and  have  of  and  from  the  defendant,  the  said  several  sums  respectively* 
amounting  to  the  sum  of  M  19s.  6d. ;  yet  the  defendant  hath  not  paid  the  said  sum  above 
demanded,  or  any  part  thereof,  to  the  damage  of  the  plaintifi  of  U  \9m,  6d. ;  the  particolart 
of  demand  stated  a  series  of  items  amounting  to  3iL  lis.  6<f.:  but  |^ve  credit  for  U  12s.  lOdL, 
reducing  the  plaintiflT's  demand  to  1/.  18s.  Sd. :  Hehi,  upon  a  wnt  of  false  Judj^ent,  that  the 
declaration  sufficiently  stated  the  cause  of  action  to  have  arisen  within  the  jurisdictiDii  of  the 
Court,  and  that  the  defendant  having  appeared,  it  was  unnecessary  to  state  that  he  resided 
within  the  jurisdiction  :  but  that  the  declaration  was  bad,  as  claiming  two  svms  of  IL  19ii.  6A 
each,  and  so  raising  the  amount  of  the  plaintiff's  demand  above  40s.  and  that  the  Court  would 
not  take  the  particulars  of  demand  into  their  consideration,  for  the  purpose  of  •aoertafadng' the 
amount  really  sought  to  be  recovered  by  the  plaintiffs : 

HeU  also,  that  the  plaintiffs  intending  to  claim  the  balance  of  an  account  which  had  origimBj 
amounted  to  more  than  40«.,  but  had  been  reduced  by  payments*  he  shonld  have  aet  out  the 
original  debt  in  his  declaration,  and  have  admitted  a  portion  of  it  to  have  been  paid,  so  redodng 
the  claim  below  4Us. 

To  such  a  declaration  as  is  stated  above,  the  defendant  pleaded  to  the  jurisdiction,  and  the 
plaintiff  replied  that  the  cause  of  action  was  correctly  set  forth,  wherenpon  issue  was  Joined. 
The  county  Court  gave  judgment  in  favour  of  the  defendant ;  **  therefore,  it  was  considered  by 
the  said  Court,  that  the  defendant  recover  of  the  plaintifi  his  costs  and  charges  by  him  expended 
in  and  about  the  said  suit  of  the  plaintiffs  :**  Held^  that  this  being  merely  a  jodcment  for  eoetlv 
must  be  reversed ;  and  the  Court  directed  the  judgment  to  be  drawn  up,  that  the  plaintifi  be 
barred  from  further  proceeding  in  the  county  Court,  and  ordered  that  the  judgment  being  on  a 
plea  in  abatement,  the  matter  of  fact  not  having  been  tried,  the  defendant  should  not  have  any 
costs. 
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ufls,  on  aD  account  then  and  there  stated  between  them, 
which  sud  several  sums  were  to  be  respectively  paid,  by 
the  defendant  to  the  plaintifis,  on  request,  whereby,  and 
by  reason  of  the  non-payment  thereof  an  action  hath  accrued 
to  the  plaintiiisy  to  demand  and  have,  of  and  from  the  de- 
fendant, the  said  several  sums,  respectively  amounting  to 
the  sum  of  IL  I9s.  Sd. ;  yet  Ae  defendant  hath  not  paid 
die  said  sum  above  demanded,  or  any  part  thereof,  to  the 
damage  of  the  plaintiffi  of  lA  19«.  6d.y  and,  therefore,  they 
faring  suit,  &C.  The  return  went  on  to  say ;  at  the  same 
Cotot  here,  before  the  said  suitors,  James  Dempster  and 
Bobeit  Dempster,  by  their  attorney,  filed  the  particular  of 
their  demand  on  the  said  Cyrus  Pumell,  in  the  wcmls  and 
figures  following,  &c  A  copy  of  the  particular  was  then 
set  out,  from  which  it  appeared  that  the  plaintifis  claimed 
the  sum  of  IL  18«.  8d.,  being  the  balance  due  upon  a 
series  of  items  of  account,  amounting  to  3/1  1  Is.  6d.j  credit 
being  given  for  the  payment  of  IL  12«.  lOd.  At  the 
o(Niclu»on  of  the  particulars,  the  plaintiff  intimated  that 
they  would  "  avail  themselves  of  all  or  any  of  the  counts 
in  the  dedanition,  in  the  action  for  the  recovery  of  the  said 
demand.'' 

The  plea  returned  was  as  follows :  That  the  Court  oii^t 
not  to  have  or  to  take  forther  cognisance  of  this  action, 
becaoae  the  defendant  says,  that  the  said  debts  in  the  first 
md  second  counts  of  the  declaration,  respectively  mentioned, 
imoanting  together  to  the  sum  of  SL  19«.,  are  and  each 
of  them  is  demanded  by  the  plaintifls  of  the  defendant,  for 
and  on  account  of  and  in  respect  of  a  certain  cause  and 
onlain  causes  of  action  arising  upon  and  in  respect  of  the 
flame  dealings  and  transactions,  and  relating  to  one  continued 
account;  and  that  although  the  plaintifls  have  demanded 
the  Bum  of  ZL  I9s.,  in  two  different  counts  in  the  declara- 
tion, by  dividing  the  same  into  two  equal  parts,  so  as  to  re- 
dace  the  sum  demanded  in  each  count  below  the  sum  of 
40li.,  vet  that  the  said  sum  of  3^  19«.,  in  the  declaration 
alleged  to  be  due  finom  the  defendant  to  the  plaintiflii,  is 
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sought  to  be  recovered  in  this  acdon,  in  respect  of  one  debt 
and  demand.  And  this  the  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  whether  this  Court  can  cm:  will 
take  cognisance  of  the  said  action. 

Replication.  That  the  cause  of  action  arising  upon  and 
in  respect  of  the  dealings  and  transactions  between  the 
parties  to  this  suit  hath  been  correctly  set  fiNtb,  and 
the  plaintifis  are  ready  to  verify,  when  and  where,  as 
Court  shall  order,  direct,  and  appoint*  Issue.  Concilium. 
The  return  set  out  the  proceedings  in  form,  and  finally 
stated  judgment  to  have  been  ^ven  on  the  22nd  January, 
1840,  thus :  whereupon  the  said  Court  here,  on  hearing  the 
pleadings  between  the  said  parties  respectively,  gave  judg- 
ment in  &vour  of  the  said  defendant,  Cyrus  Pumell,  upon 
his  plea  so  in  manner  and  form  aforesaid,  pleaded  by  him. 
Therefore  it  was  considered  by  the  said  Court,  that  the  said 
defendant  do  recover  of  the  said  plaintiflfe  his  costs  and 
chaiges  by  him  expended  in  and  about  his  defending  the 
said  suit  of  the  said  plaintifis,  which  said  costs  amounted  to 
the  sum  of  5L  12#.  6dL 

The  plaintifis  gave  notice  of  a  great  variety  of  objections 
to  the  record,  but  those  which  are  material,  sufficiently 
appear  in  the  course  of  the  argument 

Upon  the  case  being  called  on  for  argument. 


Taifourd,  Serjt,  on  the  part  of  the  defendant,  stated  that 
the  plaintiffii  had  omitted  to  deliver  the  paper  books^  which 
had  in  consequence  been  delivered  by  the  defendant  The 
case  of  Beit  v.  Friar  (a)  was  in  point,  and  shewed  that  the 
defendant  was  entided  to  judgment  There,  it  was  held 
that  if  a  plaintifis  in  error  does  not  deliver  his  paper  books 
in  due  time,  and  the  defendant  in  error  deliveis  them  aU, 
the  latter  is  entided  to  judgment  That  case  was  decided 
before  the  rule  of  Court  of  H.  T.,  4  Wul  4,  was  promul* 
gated,  and  shewed  how  the  practice  was  then  regulated 


(a)  Anie,  vol.  2,  p.  189,  O.  S. 
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The  rale  (K.  7)  (a),  did  not  precisely  and  in  terms  refer  to 
the  delivery  of  paper  books  in  cases  in  error,  but  referred 
only  to  demuirerB,  special  cases,  and  special  verdicts.  In 
those  instances,  the  rule  provided,  that  where  one  party 
omitted  to  deliver  paper  bodu,  the  other  party  might 
deliver  tliem  aU  in  his  stead,  and  the  party  making  defsiult 
was  declared  not  to  be  in  a  situation  to  be  heard,  until  he  had 
paid  finr  such  o^ies  as  he  ought  to  have  provided.  This 
OMe,  however,  feU  distinctly  within  the  principle  of  Best  v. 
Friar. 
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SUfpheuy  Seijt,  for  the  plaintiffik  There  was  in  truth  no 
rale  indiich  cast  upon  the  plaintifls  the  obligation  of  deliver- 
ing paper  books,  in  the  case  of  a  writ  of  fiJse  judgment. 
Hie  rule  of  H.  T.,  4  Wm.  4  was  one,  which  in  its  terms 
WBB  poative  and  direct,  and  its  principle  ought  in  no  way 
to  be  extended  so  as  to  meet  this  particular  case.  [Maule^ 
h — ^Do  you  mean  that  you  are  never  to  pay  for  the  paper 
books?]  That  might  depend  upon  the  result  of  the  aigu- 
nent.  It  might  be  a  case  in  which  it  would  be  advisable 
bt  the  judges  to  promulgate  a  rule ;  but  at  present  the 
piflintift  were  under  no  obligation.  [Maule^  J. — Rules 
b  such  cases  arise  out  of  the  general  requisites  of  justice.] 
Fuikam  v.  Bag$haw{p)  was  in  direct  contravention  ofBest 
▼•  Prior.  [^Tindal,  C.  J. — The  case  is  this :  the  new  rules 
have  said  nothing  with  regBurd  to  writs  al  fiedse  judgment, 
and  have  not  broken  in  upon  the  jnractice  which  formerly 
existed  in  respect  of  them.  Here  is  a  case  cited  {Best  v. 
I^rior),  which  is  precisely  in  point,  for  writs  of  false  judg- 
ment were  always  held  to  be  in  the  nature  of  writs  of  error, 
ind  it  has  good  sense  on  its  aide.  The  only  question  is, 
whether  there  is  any  difference  between  writs  of  &lse  judg^ 
ment  and  writs  of  error?  The  only  difference  is  this,  that  a 
writoferrorison  the  judgment  of  aCourt  of  record;  the  writ 
of  fidae  judgment  on  the  judgment  of  a  Court  not  of  record* 


(a)  lb.  p.  305. 


(6)  1  B.  &  P.  29a. 
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There  is  then  no  snbstantial  difference,  and  the  plainCifi 
must  pay  for  the  books  delivered  for  them  (a). 

The  amount  of  costs  having  been  paid, 

Stephen,  Scrjt,  for  the  plaintifis.  Tirst,  the  declaration 
was  good.  The  objection  raised  by  the  defendant  was,  in 
efiect,  that  it  claimed  3L  19«.,  an  amount  which  could  not 
be  recovered  in  the  county  Court.  Hie  plwitifls,  how- 
ever, had  resorted  only  to  the  usual  expedient  of  shaping 
their  demand  in  the  declaration  in  two  diflerent  ways — as 
for  debt,  and  on  an  account  agreed  upon.  It  was  to  be 
observed,  that  the  plaintifls  having  alleged  the  liability  of 
the  defendant  for  a  debt  of  1/1  I9s.  6d,  did  not  go  on  to  say 
that  he  was  indebted  in  a  **  further''  sum ;  so  that  the  ac- 
count stated  might  be  taken  to  have  reference  to  die  goods 
sold;  and  the  second  count,  therefore,  amounted  only  to 
another  mode  of  stating  the  pldntiffli  claim.  But  the  de^ 
daration  fiirther  proceeded  to  use  expressions,  which  still 
more  clearly  limited  the  demand  to  the  one  sum  of 
IL  I9s,  6iJL,  for  it  s^d  that,  by  reason  of  the  non-payment 
of  the  money,  an  action  had  accrued  to  the  plaintift  to 
demand  of,  and  have  of  and  from,  the  defendant  ^'diie 
said  several  sums  respectively  amounting  to  the  sum  of 
IL  I9s.  6dJ*  This  sentence  might  be  construed  as  if  the 
word  *' respectively^  was  applicable  to  the  words  whidi 
preceded  it,  and  as  if  the  plaintiffii  claimed  ^  the  said  sevend 
respectively,'*  that  is,  one  or  other  of  ihem,  which  would 
leave  it  clear  that  the  sum  demanded  was  one  *^  amounting 
to  the  sum  of  \L  \9e.  6(2."  And  that  such  was  the  true 
meaning,  appeared  obvious  from  the  word  **  sum"  last  used 
being  in  the  singular  number.  At  all  events,  if  the  de- 
claration was  ambiguous,  the  rule  was,  that  it  must  be  con- 
strued favourably  so  as  to  support  the  action.     [Tindaik 


(a^  Vide,  16  R.  6.,  H.  T.  4 
Wm.  4,  aUtt  vol.  2,  p.  15,  O.  S. 
the  terms  of  which  are  precisely 
similar  as  to  arguments  on  pro- 


ceedings in  error,  ta  thoee  of  Rag. 
7,  as  to  demurrers,  special 
and  special  verdicts. 
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(X  J. — ^The  correct  way  would  have  been  to  have  stated 
the  original  debt,  and  then  to  have  admitted  a  portion  of  it 
to  have  been  paid,  so  as  to  have  reduced  the  claim  below 
4Gf.]  Anything  which  was  equivocal  in  the  declaration 
was  waived  by  pleading  over.  Hobson  v.  Middleion  (a). 
It  was  clear  that  where  a  man  had  a  debt  exceeding  40«. 
in  amount,  and  it  had  been  reduced  by  payment,  he  might 
resort  to  the  county  Court  to  recover  the  balance.  Conu 
Dig.  tiL  ^  CoufUy  Court^  (A).  The  present  case  stood 
thus:  the  plainriflh  delivered  their  declaration,  which  was 
at  most  ambiicuoufi^  and  they  delivered  and  filed  with  it  a 
bill  of  particulars,  by  which  it  was  clearly  shewn  that  the 
real  amount  of  their  demand  was  under  40s. ;  for  after 
stating  items  amounting  to  3/«  lis.  6d!.  credit  was  given 
6r  1^  12s.  lOii.,  and  the  demand  was  thus  reduced  to 
UL  ISi.  8dL  The  county  Court  was  not  a  Court  of  Record; 
and  the  writ  of  fidse  judgment  first  called  upon  the  sheriff 
toiecovd  the  proceedings  and  they  were  first  entered  of 
lecovid  when  the  return  was  made.  Upon  reference  to  the 
return  it  would  be  perceived,  that  the  bill  of  particulars 
fbrmed  a  part  of  the  record,  and  the  case  of  Rider  v.  Edr 
«iar»b(&)  having  decided  that  the  Court  will  not  take 
notice  of  the  practice  of  the  county  Court,  it  could  not  now 
be  said  that  the  bill  of  particulara  was  not  a  part  of  the 
jUnt,  and  that  it  must  not  be  taken  as  controlling,  or  ex- 
plaining, or  aiding  the  count  The  particulars  here,  in 
trotfay  must  be  looked  upon  as  a  q)ecies  of  af^ndix  to  the 
dedantion,  being  filed  at  the  same  time,  and  must  be 
fiewed  as  explaining  what  was  really  intended  to  be 
claimed ;  and  coupling  it  with  the  breach,  there  could  be 
DO  doubt  that  the  sum  demanded  was  under  40«.  \Tindalf 
C  J. — Looking  at  the  words  used  in  the  declaration,  which 
allege  first,  that  the  ''said  several  sums  were  to  be  re- 
spectively paid  to  the  plaintifis,"  and  next,  that ''  by  reason 
of.  the  DOD-payment  thereof  an  action  hath  accrued  to  the 
pkdntiffii  to  demand  and  have  of  and  fix)m  the  defendant, 

(a)  6  B.  &  C.  295.  {h)  T.  T.,  not  yet  reported. 
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the  said  several  sums  respectively  amonnting  to  IL  19&  6dL" 
can  it  be  said  that  two  sums  of  1/.  19«.  6dL  eadi  are  not 
demanded  ?]  Any  such  presumption  was  removed  bj  the 
breach  which  alleged,  '*yet  the  said  defendant  hath  not 
paid  the  said  sum  above  demanded,  or  any  part  thereof  to 
the  damage  of  the  plaintifis  of  IL  19«.  GdL,"  which  cleariy 
restricted  the  sum  demanded  to  1/.  ]9«.  6dL  As  at  fint 
contended,  the  declaration  must  be  taken  to  ccmtain  two 
counts,  which  were  in  truth  only  introduced  for  the  porpose 
of  affording  the  plaintiffi  the  double  mode  of  recovering 
their  demand,  and  not  with  the  object  of  obtaining  the  two 
sums.  He  cited  2  InsL  311,  and  Rex  v.  Sheriff  of  BtH^ 
ford  (a). 

(The  learned  Seijeant  next  proceeded  to  argoe  upon  the 
invalidity  of  the  plea;  secondly,  that  there  was  nosuflBcient 
issue  joined,  which  was  a  good  objection  after  judgment,  in 
an  inferior  Court;  2  fVms.  Saumd.  Si9,  (n.  b);  thirdly, 
upon  an  infiirmality  in  the  judgment,  and  that  the  judgment 
was  bad,  being  a  judgment  for  costs  ;  and  fourthly,  upon 
various  formal  objections  to  the  return,  none  of  which 
points,  however,  are  here  material,  the  judgment  of  the 
Court  proceeding  upon  the  invalidity  of  the  declaxatkm.) 
Upon  the  authority  of  Finch  v.  Brook  (6),  it  was  contended 
that  the  judgment  should  be  given  for  the  plaintifis. 


Ta^ourdy  S«t]t,  iCbr  the  defendant  The 
bad,  not  only  in  the  respects  already  adverted  to  by  Siepkem, 
bnt  also  because  it  contained  no  particulars  to  enable  Ae 
county  Court  to  take  cognizance  of  the  cause,  by  flbewii^ 
that  the  cause  of  action  accrued  within  its  juriadietion. 
[Tindalf  C.  J. — ^Yes,  it  does;  it  alleges  the  goods  to  have 
been  then  and  there  sold  and  delivered],  or  that  the  de- 
fendant resided  within  its  jurisdiction.  [Tindal,  C*  J. — h 
that  necessary?  The  defendant  is  summoned,  and  he 
comes.   I  never  saw  such  a  statement  in  a  declaration  in  a 


(a)  I  B.  &  Ad.  672. 


(6)  1  BiDg.  N.  C.  253. 
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county  Court.]  Then,  proceeding  to  the  qaestion  which 
had  been  argued  on  behalf  of  the  plaintifis,  the  declaration 
daimed  a  sum  of  money  exceeding  40/.,  and  that  was  an 
objectioD  aifailaUe  after  verdict  or  judgment,  Reder  v. 
Bradiejf  {a\  Anon.  (6).  The  sum  demanded  in  the  deda- 
mioD  wua  diat  which  the  plaintiffii  sought  to  recover,  and 
apcNi  this  declaration,  there  could  be  no  doubt  that  they 
would  be  entitled  to  recover  the  two  sums  of  1/.  19«.  6dL,  in 
the  event  of  their  proving  their  right  to  them  both.  In 
Lord  V.  Hinuioun  (e),  the  phdntiff  declared,  by  bill  in  debt 
ipnnat  the  defendant,  of  a  plea  that  he  render  to  the 
phintiff  the  sum  of  775(ML ;  the  sums  demanded  in  the 
teveiml  counts  amounted  to  more  than  7760£,  viz.,  VIML\ 
aad  the  dedaratioo  was  demuxred  toi,  on  the  gpround  of  its 
bfling  repugnant  and  ineonsistent:  but  the  Court  sttd  that 
dtt  WQidsb  at  the  commencement  of  the  declaration,  ^  of  a 
pktt  that  the  defendant  render^  so  much,  which  raised  the 
qoeatioD,  were  themsehres  superfluous;  and  that,  rejecting 
(koae  words,  there  was  in  eadi  count  a  perfect  demand  of  a 
snm  certain,  without  reference  to  the  sum  first  named  in 
die  dedantion,  which  might  also  be  rejected ;  and  then 
the  dedantion,  cdodnding  with  a  demand  of  damages  for 
detMniDg  the  debt,  would  refer  to  the  sum  total  of  the  debt 
demanded  by  tbe  several  counts.  H^e,  there  was  no  sum 
Mated  at  the  commencement  of  the  declaration,  as  being 
die  amn  whidi  was  demanded,  and  that  case  seemed  deafly 
to  diew^  that  the  amount  which  must  be  taken  to  be  sou^ 
to  be  leeoveied  hoe,  was  the  aggregate  of  the  two  sums  of 
U19li.6<L  TbeperticulaiBofdemandcouldnot  be  taken 
as  fensmig  any  part  of  the  record.  This  was  a  questimi 
which  tomad  purely  upon  the  validity  of  the  dedaration, 
and  the  aigument,  that  they  must  be  taken  to  e^lain  the 
dedantion,  because  they  were  returned  as  a  part  of  the 
piooeedingB,  could  not  prevail ;  but  the  Court,  in  this  re- 
ipect,  woidd  be  guided  by  their  own  practice,  whidi  forbade 
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(a)  3  Mod.  109. 
(6)  Ibid.  p.  Ml. 


(c)  11  East»62. 
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their  taking  any  notice  of  the  particulars  of  demand  for  such 
a  purpose  (a). 

Stephen^  Serjt,  in  reply.  Reder  ▼•  Bradleyy  and  the 
Anonymotu  case  cited,  were  both  actions  of  assumpsit,  and 
the  declarations  concluding  to  more  damage  than  40c.,  it 
was,  of  course,  held  that  the  county  Court  had  no  jorisdio- 
tion.  Those  cases,  therefore,  were  not  appUcable  to  the 
present  argument 

TiNDAL,  C.  J. — I  take  the  rule  to  be  well  established  in 
Moravia  v.  Sloper  (6),  and  Titley  v.  Foxall  (c),  that  where 
it  appears  on  the  face  of  the  proceedings  of  an  inferior  Court, 
that  they  have  jurisdiction,  there  every  intendment  shall  be 
made  in  fiivour  of  those  proceedings,  in  order  to  support 
them.  But  if  it  appears  affirmatively,  that  they  have  not 
jurisdiction,  or  if  it  is  left  in  doubt  whether  they  have  or  not, 
there  the  rule  will  not  hold.  The  main  question  in  this 
case,  therefore,  is,  whether  it  does  appear  on  the  &ce  a£  the 
declaration  in  the  Court  below,  that  the  county  Court  had 
jurisdiction  over  the  cause  of  action  brought  before  it  ?  Hie 
rule  is  well  known,  that  the  county  Court  cannot  hold  plea 
of  any  debt  of  the  value  of  40«.,  or  above  that,  and  what  we 
have  to  see  is,  whether  on  the  face  of  this  declaration  it  ap- 
pears that  the  plaintiff  has  declared  for  40«.  or  m(»«  ?  I 
agree  that  if  the  bill  of  particulars  can  be  brought  to  aid  the 
declaration,  it  would  appear  that  the  plaintiff  has  not  brou^t 
his  action  for  more  than  40«.,  but  can  we  on  princijde  say 
that  a  bill  of  particulars  is  to  be  part  of  the  declaration  m  the 
Court  below  ?  The  bill  of  particulars  is  well  distinguished 
in  proceedings  in  the  Superior  Courts  from  matters  of  re* 
cord,  and  I  cannot  say,  that  we  can  give  the  bill  of  pard- 
culars,  for  it  is  so  called  by  name,  any  different  sense  in  the 
Court  below,  from  that  which  it  would  acquire  in  a  suit  in 
this  Court     The  plaintiff  has,  besides,  distinguished  it  from 


id)  Booth  V.  Howard,  ante,  vol. 
5,  p.  43S,  O.  S. 


{h)  WiUet.  30. 
(c)  WillM.  6S8. 
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the  dedaration,  because  he  says,  in  the  bill,  that  ^*  he  seeks 
to  recover  the  several  sums  in  the  declaration  mentioned," — 
that  is,  such  of  the  sums  set  out  as  the  declaration  applies  to ; 
and  as  in  the  Courts  above  it  is  the  means  of  restraining 
pbdntifiB  from  giving  evidence  beyond  the  record,  being, 
however,  no  part  of  the  record  at  all,  so  we  can  have  no 
ri^t  to  import  into  our  judgment  anything  contained  in  the 
ImII  in  this  case.  Then,  that  being  so,  we  must  look  to  the 
declaration  to  see  whether,  according  to  the  obvious  meaning 
of  its  terms,  the  plaintiff  has  not  brought  his  action  for  a  sum 
beyond  that  which  the  law  allows  as  the  amount  which  may 
be  recovered  upon  plaint  in  the  county  Court  ?  The  de- 
daiBtion  begins  thus : — **  The  plaintifls  complain  of  the  de- 
fendant, who  has  been  summ<Mied  to  answer  the  plainti£b  in 
debt.*  The  first  observation  which  I  make  is,  that  this 
faiieafiom  die  oidinaiy  form  in  which  declarations  are  con- 
eeivedy  because  the  ordinary  form  is,  for  the  parties  to  state 
what  is  the  amount  of  the  plaint,  and  if  that  had  been  done 
here^  the  difficnlty  which  I  £^11  have  to  refer  to  presently, 
whidi  arises  on  the  latter  part  of  the  count,  would  not  have 
{nesented  itself,  because,  although  the  debt  is  referred  to  in 
die  body  of  the  declaration,  the  reference  which  is  subse- 
quently made  to  llie  sum  demanded,  would  have  applied 
itself  to  this  original  plaint  The  declaration  then  goes  on 
to  oooQt  on  the  plaint,  and  in  terms  which  are  more  strictly 
ihoae  of  a  ai^e  count  for  two  sums  of  money,  than  of  two 
lepanite  counts.  It  runs  Aus.* — ^The  defendant,  within 
die  jurisdiction  of  the  Conrt,  was  indebted  to  the  plaintiff 
in  the  sum  of  IL  19«.  6d.  for  goods  sold  and  delivered ;  and 
HI  die  sum  of  ]/.  19«.  6d,  for  money  found  to  be  due  on  an 
aeconnt  stated.*  Therefore  it  seems  more  strictly  and  pro- 
perly to  be  one  count  for  two  sums,  than  two  separate  counts, 
6r  there  is  no  breach  in  it,  nor  any  introduction  of  the  terms 
commonly  used.  Then  it  proceeds  to  say, ''  which  said  se- 
fenl  sums  have  not  been  paid  to  the  plaintiff  on  request," 
(therefore  separate  and  distinct  sums  being  still  claimed), 
''whereby  and  by  reason  of  the  nonpayment  thereof  (that 
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1841.  ig  the  two  sums)  ^^  an  action  has  accrued  to  the  plaintiff  to 
Dempstea  demand  and  have  of  and  from  the  defendant  the  sud  several 
and  Another  sums  amounting  respectively  to  li.  19««  6d/*  I  cannot,  after 
Pu&NKLL.  what  has  preceded  this,  put  any  other  construction  than 
this  upon  these  words,  that  they  apply  to  two  sums,  each 
and  every  one  of  which  amounts  to  IL  19«.  6(L  Hien 
the  breach  is  thus  alleged,  '^  Yet  the  defendant  hath  not 
paid  to  the  plaintiffit  the  said  sum."  What  sum?  No 
sum  is  mentioned  in  the  plaint  at  all  ;  and  they  have 
gone  on,  all  through  their  plaint,  stating  that  they  are 
entitled  to  recover  '^  the  said  several  sums."  What  they 
should  have  done,  if  any  portion  of  the  money  had  been 
paid,  or  if  they  meant  only  to  insist  on  the  smaller  claim  of 
IL  Ids.  6<Lf  would  have  been  to  have  said  sa  Such  is  the 
doctrine  laid  down  in  Com.  Dig.  tit  *^  County  Courf*  (A). 
So,  therefore,  I  am  of  opinion  that  the  plaintifis  have  not 
limited  their  demand  to  a  sum  less  than  40«.,  and  that  diey 
have  not  shewn  their  claim  to  be  within  the  jurisdiction  of 
county  Court.  The  defendant,  immediately  on  receiving 
the  declaration,  pleads  to  the  jurisdiction  of  the  Coinrt  over 
the  case.  Other  proceedings  take  place  subsequently,  to 
which  it  is  unnecessary  to  refer,  for  if  we  think  that,  on  the 
&ce  of  the  declaration,  the  plaintifis  are  out  of  Court,  it  is 
unnecessary  to  say  whether  the  subsequent  part  of  the 
record  is  right  or  wrong,  though  there  may  be  various 
errors  on  the  record.  Therefore,  if  in  justice  and  right,  the 
plaintiffs  are  not  entitled  to  recover,  the  only  question  is, 
how  the  judgment  is  to  be  entered  up  ?  The  rule  is,  that 
on  a  writ  of  felse  judgment,  it  is  not  sufficient  for  the  CoDit, 
before  whom  the  judgment  is  brought,  to  reverse  or  affirm 
it,  but  they  are  bound  to  give  such  judgment  as  ri^t  sod 
justice  require.  Here,  the  defendant  has  pleaded  a  {dea  to 
the  jurisdiction,  and  we  see,  on  the  fece  of  the  record,  that 
the  plea  is  justly  founded,  and  we  should  give  our  judgment, 
as  on  that  plea  to  the  jurisdiction.  On  that  point,  the 
judgment  of  the  Court  below  is  a  mere  nullity,  for  it  does 
not  give  judgment  for  the  plaintifis  or  defendant,  bat  simply 
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has  adjudged  that  the  plaintiiis  shall  pay  the  costs;  and  it        1B41, 
18  wrongs  and  must  be  reversed.     Bat  I  think  that  the  right     j^JJJJ,^ 
judgment  is,  on  the  fioe  of  the  proceedings,  that  the  plaintifis    "^  Anotkar 

9* 

be  barred  from  further  proceeding  in  the  county  Court,  on     Purnsll. 

die  ground,  that  the  Court  has  no  cognizance  of  the  demand; 

the  consequence  of  which  is,  that  this  being  virtually  a  judg^ 

ment  in  abatement,  the  plaintifis  may  go  to  the  superior 

Court;  and  that,  as  the  judgment  is  on  a  plea  in  abatement, 

the  matter  of  &ct  not  having  been  tried,  the  defendant  is 

not  entided  to  co8t& 

Coi/ncAN,  J* — ^I  also  think  that  we  are  not  entided  to 
ippty  the  bill  of  particulars  for  the  purpose  of  explaining 
die  declaration ;  and  I  think  that,  looking  at  the  terms  of 
die  dedaration,  we  cannot  view  it  in  any  other  light  than 
as  a  dedaraticm  claiming  the  whole  sum  of  &L  19«.,  com- 
posed of  the  two  amounts  sought  to  be  recovered,  in  respect 
of  goods  sold  and  delivered,  and  on  the  account  stated.  If 
diat  be  80^  the  county  Court  cannot  be  said  to  have  juris- 
diction in  the  cause,  and  the  issue  in  law  being  joined,  it 
was  the  duty  of  the  Court  not  to  take  further  cognizance 
of  the  suit,  and  to  have  given  judgment  to  that  effect. 
That  not  having  been  done,  it  is  now  our  duty  to  put  the 
parties  in  the  same  position  in  which  they  ought  to  have 
itood,  and  that  will  be  effected  by  framing  the  judgment  in 
obedience  to  the  course  pointed  out  by  my  Lord. 

Maulb,  J. — ^I  am  also  of  opinion  that,  on  the  &ce  of  this 
declaration,  the  county  Court  had  no  jurisdiction,  the  amount 
longfat  to  be  recovered  exceeding  40«.  With  regard  to  the 
aigument,  that  the  dedaraticm  must  be  taken  to  be  explained 
bj  the  bill  of  particularB,  it  is  to  be  observed,  that  acocoid- 
ing  to  common  law,  there  is  no  such  proceeding  on  the 
teeoid  as  a  bill  of  particulan,  and  it  must  be  taken  to  be  so 
in  thia  caae,  as  well  as  in  a  case  in  die  superior  Courts.  We 
must  take  it,  oa  this  record,  that  there  ia  some  practice  in 
the  county  Court  which  requires  the  filing  of  a  bill  of  par- 
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ticulars ;  but  although  that  may  be  taken  as  a  part  of  the 
practice  of  the  Court,  there  is  nothing  to  shew  that  the  bill 
of  particulars  forms  part  of  the  declaration*  Then  the 
question  turns  on  the  words  of  the  declaration,  and  I  think 
that  they  are  devoid  of  all  ambiguity,  and  that  they  must 
be  taken  to  set  up  a  claim  to  recover  two  sums  oflLlds^Si 
each.  The  declaration  appears  to  contain  but  one  count, 
which  cldms  II  Ids.  6d.  for  goods  sold,  and  IL  19«.  6dL  oo 
an  account  stated.  The  word  ^'  and"  has  no  other  meaning 
there,  than  to  make  the  two  sums  cumulative.  Then  is 
there  anything  in  the  latter  part  of  the  count  contradictii^ 
this  inference?  I  do  not  think  there  is,  if  you  understand 
the  words  which  foUow  in  the  sense  which  the  defendant 
gives  them,  and  which  is  the  natural  sense,  putting  the 
simplest  construction  on  them  of  which  they  are  ciqpable. 
I  think,  therefore,  that  the  declaration  contains  a  claim  for 
3^  19«.,  and  that  the  county  Court  had  not  jurisdiction  in 
the  suit  The  plea  which  is  pleaded  is  not  so  much  a  plea 
to  the  jurisdiction  as  a  sort  of  irregular  demurrer  to  the  de- 
claration, on  the  ground  of  a  want  of  jurisdiction.  Then 
the  judgment  is  no  judgment  at  all,  except  in  respect  of  a 
matter  over  which  the  Court  had  no  jurisdiction — namely, 
costs.  But  the  judgment  which  this  Court  ought  to  give  is 
a  judgment  in  effect,  that  the  county  Court  had  no  jurisdic- 
tion, and  which  does  not  give  costs. 


Judgment  accordingly. 


Doe  dem.  Hicks  v.  Roe. 

%^NDREWS,  Serjt,  moved  for  judgment  against  the 

casual  ejector.     It  was  an  action  of  ejectment  brought  under 

the  4  Geo.  2,  c.  28.     The  second  section  of  that  act  provided 

4^^?^  that  in  all  cases  between  landlord  and  tenant,  as  often  as  it 

the  affidayit  re> 

qnired  bv  sectioa  2,  that  there  ii  no  tnfficient  distreit  on  the  premises  most  be  posHm,  nd  SB 

affidaTit  by  the  landlord  of  information  and  beliei^  that  such  is  the  iact,  is  inwiffioent. 


On  a  motion 
for  Judgment, 
against  the 
casual  ejector, 
in  an  eject- 
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shall  happen  that  one-half  year's  rent  shall  be  in  arrear,  and        1841. 
the  landlord  or  lessor  to  whom  the  same  is  due,  hath  right    ^tTX*""^ 

Doe  deiB. 

bj  law,  to  re-enter  for  the  non-payment  thereof,  such  land-       Hicks 

mm 

bid  or  lessor  shall  and  may,  without  any  formal  demand  or  Rok 
re-entry,  senre  a  declaration  in  ejectment,  for  the  recovery 
of  the  demised  premises,  and  recover  therein,  provided  no 
soflBcient  distress  is  to  be  found  on  the  premises  to  counter- 
fail  the  arrears  of  rent  There  was  no  tenant  in  possesnon 
of  the  premises  in  question,  and  the  declaration  had  been 
served  by  affixing  it  to  the  door  of  the  premises,  in  obe- 
dience to  the  directions  of  the  statute.  The  landlord  swore 
diat  he  had  been  ^*  informed  and  verily  believed"  that  there 
was  no  sufficient  distress  on  the  premises. 

TiNDAL,  C.  J. — ^That  affidavit  is  not  sufficient  The 
Court  must  be  satisfied  that  there  was  no  sufficient  distress, 
but  the  landlord  may  know  nothing  about  it,  and  does  not 
diew  that  he  has  any  acquaintance  with  the  circumstances. 
You  must  amend  your  materials,  by  obtidning  an  affidavit 
fixm  the  person  who  gave  the  luidlord  his  information,  and 
who  must  know  more  about  it  than  he  does,  (a) 

The  applicati(m  was  subsequently  renewed  upon  a  new 
affidavit,  and  the 

Rule  was  granted. 

(a)  Vide,  Doe  v.  Roe,  ante,  vol.  2,  p.  413,  O.  S. 


Pabsqns  r.  Wilson. 

1  HIS  was  an  action  of  indebitatus  assumpsit,  and  the  de-  In  hii  ptr- 
daration  contained  counts  for  goods  sold  and  delivered;  for  ofl^  the  de- 
a sum  of  money  for  the  use  and  hire  of  goods ;  for  money  ^*!JcJJh*°*' 

being  the 
•aomit  of  the  plmmtiiri  difhonoored  aeetpioMee  and  chargei — 2\L  6«.,**  dated,  Aogntt,  1840. 
He  gmve  evidenoe  of  a  hill  of  eichange  for  191,  on  which  an  action  had  been  commenced,  dated 
Jim  S&rd,  1840,  and  pajaUe  two  mootlM  after  date,  imdoned  to  him  by  the  plaintiff:  Hdd, 
that  dMre  waa  no  Tariaaoe  bj  whidi  the  platntiff  ooold  have  been  misled. 
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1841.  had  and  received;  and  on  an  account  stated.  The  de- 
fendant pleaded  non  assumpsit;  payment,  and  a  set-H>ff. 
The  particulars  of  set-off,  were  as  foUows: — *' August,  1840: 
Cash,  being  the  amount  of  the  pldntiff's  dishonoured  ac- 
ceptance, and  charges ; — ^2K  6^." 

The  cause  was  tried  before  the  under-sheriff  of  Surrey, 
when  the  plaintiff  made  out  a  claim  for  17^  4s.     The  de- 
fendant, under  his  plea  of  set-off,  put  in  evidence  a  bill  of 
exchange,  drawn  by  one  £.  Pearson,  the  younger,  accepted 
by  £•  Pearson,  the  elder :  indorsed  by  the  former  to  the 
plaintiff,  and  by  him  indorsed  to  the  defendant     Hie  bill 
was  dated  the  23rd  of  June,  1840 ;  payable  two  months 
after  date;  and  its  amount  was  19/.     An  action  had  been 
commenced  upon  it,  in  which  some  costs  had  been  incurred. 
It  was  objected  that  this  bill  did  not  support  the  particulars 
of  set-off.     Evidence  had  been  given  of  a  variety  of  bill 
transactions   between   the   parties,   and   the   set-off  being 
described  to  be  a  ^^  dishonoured  acceptance,"  of  the  plain- 
tiff's, and  not  an  indorsement^  there  was  such  a  variance  as 
should  deprive  the  defendant  of  the  benefit  of  the  evidence 
which  he  offered.     A  verdict  was,  however,  returned  for 
the  defendant. 

Shee,  Seijt,  now  moved  for  a  rule,  to  shew  cause  why 
that  verdict  should  not  be  set  aside,  and  a  new  trial  had. 

Peb  Curiam. — The  amount  of  the  bill  put  in  evidence, 
being  19 L,  and  the  particulars  of  set-off  claiming  21 L  6«., 
which  included  *^  charges"  and  the  bill  coming  due  in 
August,  the  plaintiff  could  not  have  been  misled.  The 
variance,  in  such  cases,  must  be  calculated  to  mislead  the 
parties ;  but  the  plaintiff  here  could  not  have  been  misled, 
by  that  being  described  as  his  dishonoured  acceptance 
which  was,  in  jhct,  his  indorsement.  The  verdict  must 
stand. 

Rule  refused. 
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Doe  dem.  Duke  of  Portland  v.  Roe. 
A  ALFOVRDi  Sent,  moved  for  judinnent  against  the  Where  the  tc- 
casual  ejector.     The  parties  m  possession  of  the  premises,  t^onofpre. 
bad  all  been  personally  served,  and  the  proceedings  had  tomey,  it  u  un- 
been  duly  explained  to  all,  except  one,  who  was  an  attorney  Jl^^^^j^" 
rf  tbis  Court,  and,  to  whom,  therefore,  the  usual  explanation  '^}^  ^^  de- 

,      .       1     ,        ,       claration  and 

was  deemed  to  be  unnecessary.     It  was  submitted,  that  he  notice  in  eject. 

most  be  presumed  to  be  acquainted  with  the  nature  of  the  pufnto^hlm 

ptoceedingB,  and  that  the  lessor  of  the  plaintiff  was  entitled  roeaSf  "lf*the 

to  succeed  in  tbis  motion,  notwithstanding  the  omission.  proceedings : 

and  the  ('ourt 
will  rrant  a 

Per  Curiam,  rule  for  judg- 

,^    ,  ,  ment  against 

Hule  granted.       the  casual 

ejector,  under 
such  circumstances,  without  such  eiplanation  being  given. 


Re  John  Stanford. 

^HEE^  Seijt,  moved  for  a  rule,  caHing  u|>on  Mr.  Alfred  a  party  having 

^binson  to  shew  cause  why  a  writ  of  ca.  sa.,  on  which  one  creThi  the  * 

John  Stanford  had  been  arrested  on  the  27th  September,  Courtof Chan- 

'■  eery,  for  the 

should  not  be  set  aside,  and  why  he  should  not  pay  the  payment  to 

costs  of  this  application.     Mr.  Stanford,  it  appeared,  had  costs  in  a  suit 

been,  on  the  27th  September,  arrested,  by  virtue  of  a  warrant  ^o°iirtiMu^*i 

eranted  on  a  Mnrit  of  ca.  sa.,  issued  out  of  this  Court,  for  the  writ  of  ca.  sa., 

.  against  the  per- 

amount  of  certain  costs  decreed  to  be  due  to  Mr.  Alfred  son  decreed  a- 
Robinson,  in  a  suit  depending  in  the  Court  of  Chancery,  Se"common 

Pleas,  under 
th«  1  &  2  Vict.  c.  1 10, 1.  18,  upon  which,  on  the  27th  of  September,  the  Utter  was  arrested  : 
EMt  that  although  that  clause  provides  that  orders,  decrees,  &c. ,  of  Courts  of  Equity,  are  to  have 
th«  cflectof  Judgmenti,  audi  effect  is  confined  to  Uie  Courts  of  Equity,  and  does  not  extend  to 
Courts  of  Common  Law ;  and  that  therefore  the  writ  of  ca.  sa.  must  be  set  aside  :  the  Court, 
howcffcr,  reAued  to  grant  a  nde  absolute  m  the  fint  instance,  for  setting  aside  such  a  writ,  the 
aypKcmt  moving  the  nde  with  costs  against  the  opposite  party ;  or  to  require  cause  to  be  shewn 
rmiMiiliitrlji,  the  applicant  having  remained  in  custody,  from  the  27th  of  September  to  the 
iiBiiiii^ji  KL  T.,  witoout  making  any  application  for  his  discharge  to  a  judge  at  Chambers,  and 
«  m^ang  the  rule  absolute,  wiUi  costs,  on  cause  being  shewn,  engrafted  on  it  the  term  that  no 
aetioB  mold  be  brought. 

In  the  C.  P.,  a  prisoner  need  not  be  charged  in  execution  by  motion. 

Il  bebg  ioaght  to  proeore  the  discharge  of  a  prisoner  out  of  custody,  who  is  brought  up  by 
bab.  oorpu  ad  satisf.,  to  be  charged  in  execution,  the  proper  course  is,  that  he  be  cnarged  in 
execiition«  and  the  Coort  will  then  grant  a  rule  nisi  for  nis  discbargc. 
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1841.  wherein  Mr.  Stanford  was  the  plaintifF,  and  Mr.  Robinsoii 
Re  John  defendant.  No  action  had  been  commenced,  nor  judgment 
Stanford,  recovered  in  this  Court,  to  warrant  the  issuing  of  the  writ 
of  ca.  sa.,  and  it  was  presumed,  that  Mr.  Robinson  had  sued 
out  the  writ  under  a  misapprehension  of  the  18th  section 
of  the  1  &  2  Vict.  c.  1 10  (the  statute  for  abolishing  arrrat 
on  mesne  process) ;  that  clause  was  in  the  following  terms : 
'^  that  all  decrees  and  orders  of  Courts  of  Equity,  and  all 
rules  of  Courts  of  common  law,  and  all  orders  of  the  Lord 
Chancellor,  or  of  the  Court  of  Review  in  matters  of  bank- 
ruptcy, and  all  orders  of  the  Lord  Chancellor  in  matters  of 
lunacy,  whereby  any  sum  of  money,  or  any  costs,  chaiges, 
or  expenses,  shall  be  payable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  superior  Courts  of  common  law, 
and  the  persons  to  whom  any  such  monies,  &c.,  shall  be 
payable,  shall  be  deemed  judgment  creditors  within  the 
meaning  of  this  act ;  and  all  powers  hereby  given  to  the 
judges  of  the  superior  Courts  of  common  law,  with  respect 
to  matters  depending  in  the  same  Coiuts  shall  and  may  be 
exercised  by  Courts  of  Equity,  with  respect  to  matters 
therein  depending,  &c. ;  and  all  remedies  hereby  given  to 
judgment  creditors  are  in  like  manner  given  to  persons  to 
whom  any  monies,  &c.,  are  by  such  orders  or  rules  directed 
to  be  paid"  It  appeared  to  have  been  supposed  that  it  was 
competent  for  a  party  having  obtained  a  decree  in  Chancery 
for  the  payment  of  costs,  to  treat  that  decree  as  of  equal 
value  with  a  judgment  recovered  in  any  of  the  common  law 
Courts,  and  to  issue  a  ca.  sa.  thereon.  Section  20  of  the 
statute,  however,  clearly  shewed  that  such  was  not  the  mean- 
ing of  the  Legislature,  because  it  directed  that  such  new  or 
altered  writs  should  be  sued  out  of  the  various  Courts  of  law 
or  equity  as  might  by  such  Courts  be  deemed  necessary  or 
expedient  to  give  effect  to  the  other  provisions  of  the  act 
In  obedience  to  this  enactment,  the  Court  of  Chancery 
had  provided  forms  of  writ  It  was  submitted,  that  the 
rule  should  be  absolute  in  the  first  instance.  [^Tindaly 
C.  J. — That  cannot  be,  because  you   call   on   the  other 
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ptity  to  pay  costs;]  or  at  all  events  returnable  immediately.        1841. 
[lindaly  C.  J. — The  party  has  been  in  custody  since  the      rTjohT' 
27tb  September,  uid  has  not  applied  to  a  Judge  at  Chambers     Stanford. 
far  his  dischaige.     It  must  be  a  four  day  rule.] 
On  a  subsequent  day, 

ChanneUi  Seijt,  appeared  to  shew  cause.  He  admitted 
that  the  writ  had  been  improperly  sued  out,  and  that  the 
rale  must  be  absolute ;  but  the  Court  would  impose  a  term 
QD  the  prisoner,  that  he  should  not  bring  any  action. 

Sheey  Seijt,  contra,  contended  that  Mr.  Stanford  should 
be  left  to  his  remedy. 

TcfDAL,  C.  J. — The  issuing  of  the  writ  was  rather  a 
mistake  of  the  officer  than  of  the  party.  The  rule  must  be 
absolute,  with  costs,  the  prisoner  undertaking  to  bring  no 
acti<»i. 

Rule  absolute  accordingly. 

On  a  subsequent  day  Mr.  Stanford  was  brought  up  by 
habeas  corpus  ad  satis&ciendum,  to  be  charged  in  execution 
at  the  suit  of  another  plaintiff,  upon  a  detainer  lodged  after 
Us  arrest,  at  the  suit  of  Mr.  Robinson. 

Skee^  Serjt.,  moved  for  his  discharge.  The  original  arrest 
being  illegal,  any  detainer  would  be  also  illegal,  and  the 
prisoner  being  in  unUwftil  custody  could  not  be  charged  in 
execution.  He  cited  Collins  v.  Yeivens  (a).  [Maulet  J., 
referred  to  Robinson  v.  Yetoens  (i).  Tindal^  C.  J.,  also  cited 
Barratt  ▼.  Price  (c).  In  this  Court  the  prisoner  is  brought 
op  and  charged  in  execution,  without  motion.  We  can 
only  give  you  a  rule  to  shew  cause,  and  the  proper  course 

(a)  10  Ad.  &  EL  570.  (c)  9  Bing.  566 ;  Ante,  vol.  1, 

(6)  5  M.  &  W.  149 ;  Anie.  vol.      p.  725.  S.  C,  O.  S. 
7,  p.  377.  S.  C,  O.  S. 
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1841.  will  be  for  the  prisoner  to  be  charged  in  execution,  and  the 
^^^^jj  rule  will  then  call  upon  the  plaintiff  to  shew  cause  why  he 
SxANFOED.      should  not  be  discharged. 

Rule  nisi  accordingly. 


Enoler  v.  Anneslet. 

Thereto  BlANNTNGy  Sent,  moved  on  behalf  of  the  judgment 

utlantnm  wai  creditor,  and  of  the  sheriff  to  quash  the  return  to  a  writ  of 

frstiiMtancett  capias  utlagatum,  on  the  ground  of  its  being  insufficient 

denfon^e  '^®  inquisition  found  that  certain  lands  of  the  judgment 

application  of  debtor,  were  in  the  possession  of  various  individuals,  sb 

tDeshenffaiid  *  . 

the  iudgment     tenants,  whose  names  were  not  set  out  on  the  return.     Tnu 

was  the  objection  which  was  sought  to  be  removed. 

Per  Curiam. — Take  a  rule. 

Rule  absolute. 


Doe  dem.  Pamphilon  v.  Roe. 
Where  in  an      TjLFO  URDf  Sent,  moved  fiir  judgment  aoaixiBt  the 

action  of  eject-  ,  .  . 

ment,  brought  casual  ejectof.  It  was  an  action  of  ejectment  brought  in 
prei^Mheld  I'^P^t  of  a f(Mrfeiture.  The  premises  were  held  by  lease, 
by  lease,  on       \^^^  ^^  lessee  was  dead,  and  service  had  been  eflected  upoo 

the  ground  of  ... 

a  forfeiture,  his  vridow,  who  was  sole  administratrix,  and  to  whom  it 
declaration,  was  swom  that  it  was  believed,  that  the  interest  of  the  lessee 
^n'^^^ted      pass^ ;  &&  well  as  upon  the  person  in  possession* 

upon  the  widow 
of  the  lessee, 

who  was  sole         TiNDAL,  C.  J. — Take  a  rule. 

administratrix, 
and  to  whom 

iU"  wrbe.  ^^^  absolute  accordingly. 

lieved  that  the 

interest  of  the  lessee  passed,  and  also  upon  the  person  in  possession,  it  was  held,  that  the  lessor 

of  the  plaintiff  was  entitled  to  judgment  against  the  casual  ejector. 


se  was,   that  the  affidavit  of  the  attesting  witness  ^J^^^'^t. 
lot  be  obtuned.    It  appeared  that  Mr.  John  Edgar  tome]',  tin  ib- 
<tf  71,  Blarit  Laoe,Bdicitor,wa8theatteatingwitnesB,  ■ffidant of  th* 
joiries  had  been  made  at  that  place  for  him,  but  his  ^aTii^'Sia!^ 
who  anmered  the  appUcation,  declared  his  inabilit;  pi^^^ 
I  iriiere  his  scm  was,  but  referred  the  ^[dicant  to  the  ■BdwntaMlng 
d  of  hb  son's  raster  at   Bethnal   Green.      Hiere,  ccuful  emln. 
inquiries  were  instituted,  but  without  effect.     There  ht^^  ^^ 
iwerer,  an  affidavit  now  produced  of  an  acknowledg-  "f"?*  bl  al 
J  the  defendant  of  his  hability,  and  an  acknowledg-  defnulu)!  oT 
ijr  him  also,  that  the  attestation  was  in  the  hand-  bility,  and  u 
:rf  Mr.  John  Edgar  Jones.     In  the  case  of  Laing  ^^n"™' w^" 
•«(a),ao  affidavit  that  the  defendant  had  recently  of  iho  Jiud- 
iledged  the  ezecudon,  expressly  fw  the  purpose  of  atteitiiig  nit- 
g  the  plaintiff  to  enter  up  judgment  was  held  suffi- 
I  ^spense  with  the  affidavit  of  the  attestiiig  witness ; 
B  man  recent  case  of  Young  v.  Showier  {b),  it  was 
nt  where  the  "**"^"g  witness  was  the  clerk  of  the 
f  iHio  pnpared  the  warrant  of  attorney,  the  want 
ttdnit  on  signing  judgment  was  sufficiently  supi^ied 
at  his  master  vending  the  handwridog  of  the  clerk 
tba  defendant,  and  stating  that  the  former  had  ab- 
1  and  could  not  be  found. 
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Elburnb  v.  Mabshall. 

Where  nnsac-  ^HEE^  Serjt,  moved  for  a  distringas.  The  affidavit  staled 

^pte  frore  three  calls  and  two  appointments  at  the  ^  warehouse  *  of 

"I^JjP  »»▼«  the  defendant  in  the  city,  and  alleged  that  the  deponent, 

with  a  copy  of  not  having  been  able  to  meet  with  the  defendant,  he  be- 

tmnmoiis,  bj  Ueved  him  to  be  keeping  out  of  the  way  to  avoid  service. 

JPPj;^^**  At  the  last  call  a  copy  of  the  writ  of  summons  was  left    It 

house,*!  in  the  appeared,  however,  that  a  servant  of  the  defendant  had  been 

gard  to  which  seen,  with  whom  the  messages  vrith  regard  to  the  appdint- 

davit  was     '  ments  had  been  left,  and  on  the  last  call  he  stated  that  his 

made,  in  the  master's  residence  was  at  Peckham,  but  leamimr  the  object 

courseof  which  ...  . 

it  was  learned  of  the  deponent's  inquiries,  he  refused  to  give  any  further 

fendant's  resi-  information.     No  attempts  to  discover  the  defendant's  resi- 

P?ckhISJ  **  dence  were  deposed  ta 
though  the  Rule  nunted. 

precise  locality  ^ 

was  refused  to 

be  disclosed  by  the  informant  of  the  deponent,  the  Court  granted  a  distringas,  no  farther  eflbfti 

to  discover  the  residence  of  the  defendant  being  sworn  to. 


Ex  parte  Robert  Dawson  Leoh. 
In  support  of     ISHEE,  Seijt.,  moved  for  the  re-^mission  of  Mr.  Robert 
there-admis-     Dawson  Legh,  an  attorney  of  this  Court,  without  giving 
twne^^  iidAout  ^^  usual  notices,  on  payment  of  24/L,  arrears  of  duty,  and 
givingthe  usual  of  such  fine  as  the  Court  should  direct     TTie  affidavit,  od 

notices,  it  was  ,  •  ^ 

twom  that  he  which  the  motion  was  founded,  stated  that  Mr.  Legh  was 
up  uf the  month  acbiitted  to  practise  as  an  attorney  in  the  year  1799,  and 
of  June,  1840,   jj^^  continued  to  practise  as  such  attorney  up  to  the  present 

supposing  his       ^  *^  ^  ^  .  , 

certificate  to  time,  and  was  now  practising  on  hb  certificate  for  the 
gularly  taken  Current  year;  that  he  had  had  no  reason  to  believe  that 
on\hc*"(Hh  of   there  had  been  any  omission  in  respect  of  the  obtaining  of 

that  month,  the 

last  day  but  two  of  T.  T.,  an  affidavit  had  been  tiled,  in  a  cause  in  which  the  applicant  acted  as 
attorney,  statins  that  his  certificate  had  not  been  obtained  for  the  Tears  1832,  1834,  and  1836 ; 
that  being  resident  in  the  country,  he  had  regularly  transmitted  to  his  son,  who  had  acted  as  Ins 
London  affent,  and  who  was  since  dead,  the  necessary  funds  for  procuring  his  certificate,  and 
that  he  had  first  learned  the  fact  of  his  having  omitted  to  do  so,  on  his  reading  the  afidavit  htihn 
named :  The  Court,  in  the  following  M.  T.  under  such  circumstances,  there  being  no  oppositioo 
offered,  allowed  the  applicant  to  be  re-admitted  at  once,  on  payment  of  the  arrears  of  duty,  and 
a  nomiiial  fine. 
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his  annual  certificate  until  the  month  of  June  last,  after        1B41. 
the  trial  of  an  action  of  Punter  v.  Lord  Grantley,  in  which       Exoarte 
he  had  acted  as  attorney  for  the  plaintiff,  where  he  had       Robe&t 

Dawson 

lead  an  affidavit  sworn  on  the  10th  June,  by  one  Thomas,  Lboh. 
a  clerk  to  the  attorney  of  Lord  Grrandey,  who  stated  that 
he  (Mr.  Legh)  had  omitted  to  take  out  his  certificate  for 
the  years  1832,  1834,  and  1836  respectively ;  that  he  had 
siDce  then  caused  inquiries  to  be  made,  and  that  he  found 
the  allegations  contained  in  that  affidavit  to  be  true.  Mr. 
L^^  then  went  on  to  account  for  the  omission,  by  stating 
ihat  he  was  resident  at  Brighton,  in  Sussex,  and  that  in  the 
jear  1830,  his  son,  Robert  Osborne  Legh,  having  been 
admitted  an  attorney,  he  had  continued  to  act  as  his  (de- 
ponent's) agent  in  London,  up  to  the  time  of  his  death, 
which  took  place  in  1839 ;  that  the  deponent  had  regularly 
transmitted  to  him  the  necessary  fimds  for  obtaining  his 
certificate,  and  that  he  had  believed  that  his  certificate  had 
been  duly  taken  out  by  him,  and  had  continued  to  practise 
under  that  impression.  It  would  be  observed  that  the  affi- 
davit of  Mr.  Thomas  was  only  filed  on  the  10th  of  June, 
which  was  the  last  day  but  two  of  Trinity  Term,  so  that 
Mr.  Legh  had  been  unable  to  give  the  usual  notices.  The 
object  of  that  affidavit  had  been  to  deprive  him  of  costs  in 
die  action  of  Punter  v.  Lard  Grantley,  the  plaintiff  having 
obtained  a  verdict  By  order  of  a  learned  judge,  made  in 
Vacation,  the  costs  had  been  paid  into  Court,  to  abide  the 
lesolt  of  this  motion,  and  Lord  Grantley  and  his  attorney 
had  withdrawn  all  opposition  to  this  motion. 

ToTDAL,  C.  J. — Under  these  particular  circumstances, 
leeing  that  Mr.  Legh  did  not  know  of  the  objection  to  his 
practising  in  time  to  give  a  Term's  notice  of  his  intention 
to  tpply  to  the  Court,  and  that  the  fiuther  discussion  of 
this  matter  would  raise  questions  of  considerable  feeling, 
die  applicant  may  be  re^mitted  at  once,  on  payment  of 
a  fine  (rf*6«.  Sd.  and  of  the  24/L  arrears  of  du^. 

Rule  absolute. 
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Bbidpobt  v.  J0NB8. 
It  u  not  neces.  •^  ANNINO^  Seijt,  moved  for  a  rule  to  compote  porm- 
dboe  ui'l^'da.    ^P^  ^^^  interest  on  a  bill  of  exchange.   An  objection  might 
▼It  in  the         be  raised  to  the  affidavit  on  which  the  motion  was  finmdedt 
Pleas  in  sup-     which  did  not  State  the  amount  of  the  bilL 

port  of  a  mo- 
tion for  a  rule 

T^X^'  TiNDAL,  C.  J.— I  learn  fiom  the  officer  that  no  affidavit 

where  an  affi-    is  necessaiy  in  this  Court     Your  affidavit,  therefore,  is  sofll- 

davit  was  pro-  ^ 

duced,  which     cient  SO  rar  as  It  goes. 

the  iS^oSfof  R*^  granted. 

the  bill,  it  was 
held  suffi- 
cient 

Nash  v.  Swinburne. 

fendant's  at-  *'  -^  ALFOURD^  Seijt,  moved  for  a  rule,  calling  upon  the 
i^t"dt  *^"f  ^*  plaintiff  to  shew  cause  why  the  verdict  found  for  him  on 
Term,  was        the  trial  of  this  action  should  not  be  set  aside,  on  payment 

served  with  no--  iiii»'i  i  -ii-i-r 

tice  of  trial,  for  of  costs  by  the  defendant,  and  a  new  tnal  had.  It  was  an 
tings  ^^  Term  ^^tion  of  trover,  to  which  the  defendant  pleaded  two  pleas, 
*"  t  *!?"/  *       putting  in  issue  the   conversion  of  the  property,  and  the 

weea  Detore 

the  day  of  trial  right  of  the  plaintiff  to  the  subject-matter  of  the  action. 
was  personally    On  the  2nd  November,  the  plaintiff  delivered  the  issue, 

t^^'^e  wM  ^^*  ^^^^^  ^^  ^^  *^^  *®  ^'^^  sitUngs  in  Term  indorsed 
to  be  tried        thereon;    but   the  defendant's  attorney's  clerk,  mistakinff 

•*  next  week "  j  '  o 

and  two  days  the  day  for  which  notice  of  trial  was  given,  omitted  to  in- 
of^,  thede-  Struct  counsel  or  make  the  other  necessary  preparations 
fendant,  and      fQj.  ^^  j^jal,  and  the  action  was  tried  as  an  undefisnded 

his  attorney 

were  both  cause,  and  the  plaintiff  obtained  a  verdict  In  siij^port  of 
notice  to  pro-  the  present  application,  an  affidavit  was  produced,  swtmi 
^wt  loosed    '^y  *^^  <^&^  to  the  defendant's  attorney,  who  stated  that  he 

to  ffrant  a  new 


trial  on  payment  of  ootta,  the  caiiM  haying  be«n  taken  piuriiiant  to  notice,  as  an  nndifandt< 
the  absence  of  the  defendant's  attorney,  an  affiaarit  bei 


cause  in  the  absence  of  the  defendant's  attorney,  an  affidarit  bein^  produced,  in  whidi  it 
sworn  that  the  cleriL  who  had  the  maummeiit  of  the  caoae  had  nustakea  the  node*  of  trial  to 
be  for  the  Sittings  after  Term,  and  hac^  therefore,  omitted  to  make  the  necessary  preparatioM 
for  trial,  and  in  which  merits  were  sworn  to  by  the  deriL,  who  stated,  that  **  the  dtfendant  hid 
informed  him  that  he  has  been  adyised  by  counsel,  that  he  has  a  good  defence  on  the  ra«riti» 
which  thu  deponent  yerily  belieyes  to  be  true/' 


SimiBUBNK. 
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lad  the  management  of  this  cause,  and  who  swore  that  he        1841. 
read  the  indorsement  on  the  issue  as  a  notice  of  trial  for     '^TT^''*""^ 

Nash 

the  sittings  after  Term,  and  that  he  remained  fully  con-    ^ v. 

nnoed,  and  believed  that  the  said  notice  was  given  for  the 
Rttings  after  Term,  and  not  in  Term;  that  on  the  6th 
November,  he  saw  the  defendant  on  the  subject  of  the 
Rction,  and  informed  him  of  the  notice  which  had  been 
given,  in  accordance  with  the  belief  which  he  entertained, 
•nd  that  there  was  no  immediate  necessity,  therefore,  to 
piepare  for  trial ;  but  that  on  the  12th  November,  he  was 
informed  by  counsel  that  the  cause  had  been  tried  as  an 
ondefended  cause  at  the  previous  sittings  in  Term.  Tlie 
affidavit  concluded  by  swearing  to  merits,  aDeging  that  the 
deponent  had  been  informed  by  the  defendant,  that  ^^  the 
defendant  has  been  advised  by  counsel,  that  he  has  a  good 
defence  on  the  merits,  which  this  deponent  verily  believes 
to  be  true.'* 

Sir  T.  WiUki  Seijt,  on  a  subsequent  day,  shewed  cause, 
md  pn>duced  an  affidavit  in  which  it  was  sworn,  that  the 
handwriting  in  which  the  notice  of  trial  was  indoroed  on 
the  issue  was  perfecdy  legible  and  distinct  (as  it  now  ap- 
peared on  inspection  by  the  Court,  the  document  having 
been  produced  by  the  defendant,  on  notice  by  the  plaintiff) ; 
that  in  a  conversation  which  was  held  with  the  defendant 
himself  by  the  clerk  to  the  plaintiff's  attorney,  a  few  days 
befixc  the  trial,  he  was  apprised  that  the  trial  was  to  take 
place  *^  next  week ;"  and  finally,  that  two  days  before  the 
trial,  the  defendant  himself,  as  well  as  hisattomey,  was 
KTfed  with  a  notice  to  produce  certain  documents,  in 
whi^  the  day  of  trial  was  as  cleariy  pointed  out  as  in  the 
oripnal  notice.  It  was  contended,  that  this  was  not  a  case, 
therefore,  in  which  the  Court  would  interpose  to  relieve 
die  defendant's  attorney  ^from  the  consequaices  of  his  pal- 
pable negligence,  but  that  the  defendant  would  be  left 
to  seek  such  remedy  from  him  as  the  law  would  afford. 
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1841.        Bretich  v.  Casterton  (a),  GwiU  v.  Crawley  {b),  were  au- 

Nabh        thorities  which  would  govern  this  case.     The  early  date 

V.  of  the  notice  of  trial ;  the  conversation  sworn  to  have  beoi 

Swinburne. 

had  with  the  defendant,  and  the  service  of  the  notice  to 
produce,  were  all  circumstances  calculated  to  have  excited 
the  attention  of  the  defendant's  attorney;  but  the  ixolj 
ground  on  which  he  could  rest  his  application  to  the  Court 
was  the  mistake  of  his  clerk,  which  could  not  be  accounted 
for.  That  part  of  the  affidavit  besides,  in  which  merits 
were  stated  to  exist  on  the  part  of  the  defendant,  was  moBt 
unsatisfactorily  sworn,  for  it  merely  amounted  to  a  state- 
ment by  the  attorney's  clerk,  that  the  defendant  had  given 
him  to  understand  that  counsel  had  told  him,  upon  some 
case,  the  particulars  of  which  did  not  appear,  that  he  had 
a  defence  upon  the  merits. 

Talfourdy  Seijt.,  in  support  of  the  rule.  This  was  an 
appUcation  to  the  discretion  of  the  Court,  and  as  the  de- 
fendant only  sought  to  have  a  new  trial  on  payment  (^ 
costs,  the  Court  would  be  disposed  to  make  the  rule  ab- 
solute. Though  the  mistake  into  which  the  attorney's 
clerk  had  fallen  was  undoubtedly  palpable  upon  the  in- 
spection of  the  document,  yet  it  was  impossible  to  suppose 
that  the  affidavit  which  he  had  sworn  was  wholly  and  wil- 
fully false,  and  that  the  scheme  had  been  concocted  of 
suffi^ring  the  trial  to  take  place,  for  the  purpose  of  ascer- 
taining what  was  the  plaintiff's  case,  (which  was  the  only 
motive  which  could  be  suggested)  where  the  heavy  respon- 
sibility of  peijury,  as  well  as  of  the  payment  of  the  costs 
of  the  trial  and  of  this  motion,  and  the  risk  of  &iling  in  the 
application  to  the  Court,  presented  themselves  as  being  the 
inevitable  result  of  such  a  plea. 

TiNDAL,  C.  J. — I  do  not  think  that  this  is  a  case  in 

(a)  7  Bing.  224 ;  4  Mo.  &  P.  867,  S.  C. 
(6)  S  Bing.  144 ;  1  Mo,  &  Scott,  229,  S.  C. 
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wfaidi,  in  conformity  with  the  opinion  given  by  the  Court  1841. 
in  cases  which  have  formerly  arisen,  we  ought  to  interfere. 
Rnt  of  all,  there  is  gross  and  palpable  negligence  on  the 
part  of  the  attorney  or  his  clerk ;  next,  it  appears,  that  the 
defendant  himself  had  persona!  notice  that  the  case  was  to 
be  tried  in  the  week  after  the  conversation  was  had  with 
hiniy  which  was  several  weeks  before  the  sittings  after 
Term;  and  thudly,  two  days  before  the  trial  at  the  first 
■tdngs  in  Term,  the  attorney's  clerk  and  the  defendant 
served  with  notice  to  produce.  When  all  this  oc« 
at  the  commencement  of  the  Term,  could  it  be 
mpposed  that  the  notice  of  trial  was  for  the  sittings  after 
Term?  It  should  be  a  vexy  clear  case  on  the  merits  to 
induce  the  Court  to  interpose  under  such  circumstances; 
but  it  is  to  be  observed  that  the  affidavit,  with  regard  to 
merits,  is  vexy  doubtfiiUy  and  inadequately  sworn.  The 
meaning  of  it  is,  that  the  deponent  believes  that  some 
ooonsel  told  the  defendant,  on  some  case  which  is  not  set 
out,  that  he  had  merits. 

Rule  discharged  with  costs. 


Clement  v.  Weaver. 


fAmANNINGi  Sent,  shewed  cause  against  a  rule  obtained  Where  * 

.  .  judge's  ordelf 

oj  Bcmpoif  Serjtk,  for  setting  aside  so  much  of  an  order  has  been  nwda 
by  WighUnafh  J.,  at  Chambers  on  the  23rd  October,  as  *  ™^*  ""^  ^'** 


a  motion  to 


dirscted  the  payment  of  costs  by  the  plaintiff,  together  with  "I^Vjf-^®-^* 

gnltf ;  it 
shoold  be  directed  a^^aintt  the  ni&. 

Qmmrtj  whether  a  judge  at  Chtmbon,  in  naktng  an  order  upon  the  pkintiff  to  dehver  particolart 
wUdi  be.had  omitted  to  deliver  with  his  notice  of  declaration,  under  6  Reg.  Gen.,  T»  T.,  1  Wm.  4» 
CB  order  him  to  pay  the  costs  of  the  application. 

A  defrndant  obtamed  a  judge's  order  for  the  deliTerr  of  a  bill  of  particulars  bj  the  plaintiff) 
vUdi  abo  directed  the  payment  of  costs  by  the  plaintin;  on  the  2drdof  October ;  two  appoint^ 
■cMi  to  tax  coats  were  senred  on  the  plaintiff,  neither  of  which  was  attended,  and  the  luster's 
alloeatiir  lumng  been  made  and  serred,  on  the  4th  of  November,  notice  was  given,  that  unless 
tte  amoimt  was  paid  on  the  6th,  the  judge's  order  would  be  made  a  rule  of  Court ;  this  notice 
WM  acted  noon  on  the  9ih :  HM^  that  it  was  too  late  for  the  plaintiff  to  object  on  the  13th  to 
the  power  of  the  judge  to  impose  costs  upon  the  plaintiff. 
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1841.       all  subsequent  proceedings.     He  took  a  preliminary  objec- 

^^^      '    tion  to  the  form  of  the  motion.     By  the  affidavitSy  it  ap- 

«.  peared  that  the  judge's  order  had  been  made  a  rule  of  Court 

on  the  9th  November :  this  rule  had  been  obtained  on  the 

13th.     Tlie  motion  should  have  been  to  set  aside  the  rule  of 

Court 

Bompcuy  Serjt  A  motion  could  not  be  made  to  set  ande 
a  judge's  order  until  it  was  made  a  rule  of  Court  [Tindalf 
C.  J.  It  is  very  commonly  done.]  The  setting  aside  the 
judge's  order  at  all  events  was  preliminary  to  setting  aside 
the  rule  of  Court 

T1NDAL9  C.  J. — The  judge's  order  is  merged  in  the  ruk 
of  Court,  and  if  you  set  it  aside,  the  rule  of  Court  still  re- 
mains. Properly  speaking,  your  motion  should  have  been 
directed  against  the  rule  of  Court  It  is  a  matter  of  extreme 
right  to  discharge  the  rule  upon  this  ground,  but  the  de- 
fendant is  entitled  to  do  so. 

Manning,  Seijt,  waived  this  objection,  and  proceeded  to 
shew  cause.  The  plaintiff  was  too  late  in  his  application, 
for  he  had  permitted  the  order  to  be  acted  upon,  and  pro- 
ceedings to  be  taken  and  costs  incurred  without  offering  any 
objection.  The  affidavits  disclosed  the  following  fiu^ts: — 
On  the  13th  October,  the  plaintiff  filed  his  declaration  in  debt, 
but  omitted  to  deliver  with  the  notice,  in  obedience  to  the 
6  R.  G.,  T.  T.,  1  Wm.  4,  (a),  a  bill  of  particulaw.  The 
defendant  subsequently,  on  the  18th,  took  out  a  summons 
for  the  delivery  of  particulars,  and  on  the  23rd,  the  {ncaent 
order  was  made  on  default  of  the  plaintiff's  attendance,  vdiidi 
directed  the  delivery  of  particulars,  and  the  payment  of 
costs  by  the  pliuntiff,  the  defendant  pleading  issuably.  That 
order  was  served  together  with  an  appointment  to  tax  on  the 
26th,  but  no  one  attended  on  behalf  of  the  plaintiff,  and  a  new 

(a)  Ante,  vol.  1,  p.  102,  O.  S. 
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ippointmeDt  was  served  personally  on  the  plaintiff  finr  the 
29th.  The  costs  were  then  taxed,  the  order  of  the  learned 
judge  and  the  allocatur  were  served  on  the  plaintiff,  and  on 
die  4th  November,  notice  was  given  to  him,  that  unless  the 
coBts  were  paid  on  the  5th,  the  defendant  would  move  to 
make  the  judge's  order  a  rule  of  Court  No  notice  being 
taken  of  that  intimation,  on  the  9th  November,  the  judge's 
Older  was  made  a  rule  of  Court  It  was  now  urged  that  the 
defendant  had  been  obviously  forced  on  by  the  plaintiff^s 
neglect  to  attend  to  the  notices  served  upon  him,  and  that 
die  defendant  having  taken  various  steps  upon  the  order, 
without  any  opposition  from  the  plaintiff,  the  latter  had 
waived  his  ri^t  toobject  to  the  order,  and  this  rule  must  be 
fischarged  with  costs. 


1841. 


Bampas,  Serjt,  in  support  of  the  rule.  [Tindaly  C.  J» 
It  is  generally  considered  a  sufficient  hold  over  the  plaintiff, 
toc(»npel  him  to  deliver  abill  of  particulars,  to  stay  his  pro-* 
oeedings,  until  he  does  so  (a).]  It  was,  at  all  events,  quite 
unusual  for  the  judge  to  impose  upon  the  plaintiff  the  term 
of  paying  costs  in  such  an  order,  and  such  a  term  was  un* 
authorized  by  the  rule,  (b)    The  objection  to  the  order  had 


such  cases,  it  is  further  ordered, 
that  if  any  declaration  or  notice 
shall  be  delivered  without  snch 
particnlars  or  statement  as  afore- 
saidy  and  a  judge  shall  afterwards 
order  a  delivery  of  particulars* 
the  plaintiff  shaU  not  be  allowed 
any  costs  in  respect  of  any  snm^ 
mons,  or  of  the  particulars  he 
may  afterwards  deliver/'  The 
general  power  of  a  judge  at 
Chambers  to  grant  costs,  has 
been  the  subject  of  discussion  in 
various  cases,  in  which,  however, 
contradictory  decisions  have  been 
pronounced  by  the  various  Courts. 
The  authority  to  give  such  costs 


(a)  Vide,  Ctme  v.  Spmks,  cm/e, 
foL  7,  p.  27,  O.  S. 

(6)  The  rule  of  Court,  T.  T., 
1  Wm.  4,  r.  6,  appears  to  leave 
it  doubtful  whether  the  plaintiff 
can,  by  reason  of  his  n^lect  to 
ddiver  particulars  with  his  de- 
daration,  be  required  by  a  judge 
at  Chambers  to  pay  costs,  or 
whether  by  that  rule  he  is  only 
8iih|ected  to  the  penalty  of  losing 
the  costs  of  his  particulars,  which 
imder  other  circumstances,  would 
be  costs  in  the  cause.  The  pro- 
vision of  the  rule,  is  in  the  fol- 
lowiDg  terms,  **  And  to  secure 
the  delivery  of  particulars  in  all 
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1841. 


Clexbnt 

V. 

Weatxr. 


not  been  waived  by  any  of  the  subsequent  proceedings,  as 
to  none  of  them  the  plaintiff  had  been  a  party. 

TiKDAL,  C.  J. — It  is  not  necessary  here  to  enter  into  the 
question,  whether  the  learned  judge  had  or  had  not  the  au- 
thority to  make  this  order ;  but  it  is  sufficient  to  say,  that 
if  a  learned  judge  makes  an  order,  and  the  party  upon  whom 
it  is  made,  lies  by,  as  the  plaintiff  has  done  in  this  case,  for 
an  unreasonable  time,  he  cannot  come  to  the  Court  to  set  it 
aside.  In  this  case  the  order,  which  has  given  rise  to  this 
appUcation,  and  which  has  been  the  subject  of  discussion,  was 
made  on  the  23rd  October,  the  first  appointment  to  tax  the 
costs  was  on  the  26th :  a  second  appointment  was  served  per- 
sonally on  the  plaintiff  for  the  29th.  On  the  4th  of  Novem- 
ber, the  plaintiff  was  served  with  notice  that  the  defendant 
meant  to  make  the  order  a  rule  of  Court ;  the  defendant  lay 
by  until  the  9th  before  he  acted  upon  this  notice,  and  then 
on  the  13th  the  plaintiff  comes  here.  Undoubtedly  by  this 
dilatory  conduct  of  the  plaintiff,  the  defendant  was  induced 
to  incur  very  considerable  expenses,  and  I  think  that  the 
plaintiff  has  come  too  late,  and  that  this  rule  must  be  dis- 
chaiiged. 


CoLTMAN,  J. — I  do  not  agree  with  my  brother  BompaSf 
that  the  learned  judge  was  incompetent  to  make  this  order, 
but  the  ground  on  which  this  rule  is  to  be  disposed  o^  is  the 


has  been  distinctly  recognized  in 
this  Court,  in  Doe  dem  Prescoit  v. 
Roe,  ante,  vol.  1,  p.  27 h  O.  S. ; 
9  Bing.  104,  S.  C. ;  and  Davy  v. 
Broum,  \  Bing.  N.  C.  460;  1 
Scott,  384,  S.  C;  and  in  the  Ex- 
chequer in  Hughes  v.  Brand,  ante, 
vol.  2,  p.  131,  O.  S.  But  in  the 
case  of  Spicer  v.  Todd,  ante,  vol. 
1,  p.  306,  O.  S.  Exchequer,  a 
practice  the  reverse  of  that  sub- 


sequently recogniied,  was  taken 
for  granted,  and  a  like  rule  was 
adopted  in  the  Q.  B.,  in  Read  v. 
Lm,  2B.&Ad.415;  Anon.  Antit 
voL  1,  p.  52,  O.  S.,  S.  C.  Qmre, 
whether,  in  case  of  the  non-de- 
livery of  particulars,  there  would 
be  an  irregularity,  upon  which, 
the  defendant  might  move  to  set 
aside  the  declaration  or  notice? 
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laches  of  the  plaintiff,  who  lay  by,  lulling  the  defendant  into       1841. 
iecurity,  and  inducing  him  to  incur  unnecessary  costs,  al-      clwcent 
though  he  received  notice  of  what  was  going  on.  »• 

vV  £At  KR« 


Matde,  J.,  concurred. 


Rule  discharged  with  costs. 


Probin  v.  Locock  the  Younger. 

^HEEj  Serjt,  moved  for  leave  to  serve  notice  of  executing  In  an  ictioo 
ft  writ  of  inquiry  in  this  action,  by  sticking  up  the  same  in  officer  of  a 
the  Master^s  office.     It  was  an  action  brought  by  the  plain-  p^-/^^™' 
tiff,  as  the  public  officer  of  the  Provincial  Bank  of  England,  ***®J  9®°'il' 

C.  40f  lOi  tIM 

against  the  defendant,  for  the  balance  of  an  account,  and  balance  of  an 
the  suit  having  been  commenced  in  December,  1838,  and  court  allowed 
an  appearance  entered  for  the  defendant,  by  the  plaintiff,  cuUm  a^^t 
under  the  statute  7  Geo.  4,  c.  46,  on  the  11th  of  January,  of  inquiry  to 

be  senrcu  at 

1839,  interlocutoiy  judgment  was  signed  for  want  of  a  plea,  the  last  place 
On  the  5th  February,  1839,  notice  of  executing  a  writ  of  dlft^i^?^d 
mqoiry  was  served  at  the  defendant's  residence,  but  this  by  sticking  the 

*      "^  ....        same  up  in  the 

notice  was  not  acted  upon,  owing  to  information  which  Master's  office, 
was  obtained,  that  the  defendant  had  quitted  that  house.    In   1841',  interlo- 
March,  1837,  the  defendant  quitted  this  country,  and  pro-  ^"e°[^fj"^t 
oeeded  to  South  Australia,  as  it  was  sworn,  for  the  purpose  pf  aplea 

.         having  been 

of  avoiding  payment  of  his  debts.     The  object  of  executing  signed  on  the 

•-     /» •         • -       i_A  •      /»      1    •    J M_  !_•  i_    11th  of  Janu- 

a  wnt  of  mquiiy  was  to  obtam  nnai  judgment,  upon  which  „y^  1339^  and 
the  defendant  might  be  sued  in  the  colony  to  which  he  had  il^lu^  j^*^™ 
gone ;  and  it  would  be  hard  if  the  plaintiff  was  prevented  fendant  had 
from  obtaining  judgment,  by  reason  of  the  default  of  the  Australia,  in 
defendant  in  the  early  stages  of  the  suit     The  only  diffi-  to^v^'^e^p^.' 
colty  which  arose  was  the  length  of  time  which  had  elapsed  ™ent  of  his 
nnce  the  commencement  of  the  suit     [Tindaly  C.  J. — ^I     The  Court 
know  of  no  objection  to  the  motion.     The  rule  must  be  rule  ^wrving 

notice  upon  ^e 
Meadant  by  the  same  means,  of  a  suggestion  having  been  entered  upon  tho  record  of  the  change 
fi  dw  BAiM  of  tbe  public  officer  of  the  Banking  Ccmipany,  under  the  9ih  section  of  the  sutute. 
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1841. 


Probin 

9. 
LOCOCK, 

the  Younger. 


served  at  the  last  place  of  abode  of  the  defendant,  and  by 
affixing  it  in  the  office.]  Another  difficulty  arose,  from  the 
circumstance  of  Mr.  Probin  having  been  removed  fix>m  the 
situation  of  public  officer  of  this  banking  company,  and  Mr. 
Bell  being  appointed  in  his  place.  Tlie  9th  section  of  the 
7  Greo.  4,  c.  46,  which  provided  that  banking  co-partnerdiipB 
might  sue  and  be  sued  in  the  name  of  their  public  officers, 
also  enacted,  that  ^^  the  death,  resignation,  removal,  or  any 
act  of  such  public  officer,  shall  not  abate  or  prejudice  any 
such  action,  suit,  &c.,  commenced  against  or  by  or  on  be- 
half of  such  co-partnership,  but  the  same  may  be  continued, 
prosecuted  and  carried  on  in  [the  name  of  any  other  of  the 
public  officers  of  such  co-partnership  for  the  time  being.'* 
Under  this  section,  it  became  necessary  to  enter  a  si:^ges- 
tion  on  the  record  of  the  change  of  nominal  plaintiff,  bat 
having  entered  that,  it  became  necessary  that  the  defendant 
should  receive  notice  of  it  He,  therefore,  moved  that  this 
notice  should  be  served  in  like  manner  with  the  other.  It 
might  be  doubtful  whether  the  action  might  not  be  pro- 
ceeded with  in  the  name  of  the  same  plaintiffi 


TiNDAL,  C.  J. — That  is  for  yourself  to  judge.     You  may 
take  a  rule. 

Rule  granted. 


Davison  v.  Gauntlett  and  Another. 

Sir  T.  fFILDEy  Seijt,  shewed  cause  against  a  rule, 
which  had  been  obtained  by  Channelly  Seijt,  to  set  aade 
an  award.  By  an  order  of  reference,  dated  the  16th  of 
May,  1839,  this  cause  and  all  matters  in  difference,  had 
▼ember,  f84i,  been  referred  to  the  arbitration  of  a  barrister,  and,  it  having 
other  or  ulte-     Conferred  the  customary  powers  upon  him,  authorised  him 

rior  day,  at  the 

>*^^*i[»>trator  shall  ultimatelj  appoint  and  signify  in  writing  under  his  hand,  to  be  indmned  on  the 
said  ordinr  of  reference :  '*  HM,  that  the  enlargements  subsequent  to  the  2iid  of  Norember,  1841, 
only  need  be  mdorsed  on  the  order  of  reference. 


The  order  of 
reference  an- 
thorised  the 
arbitrator  to 
enlarge  the 
time  to  the 
2nd  of  No- 
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**9iao  to  enla^  the  time  to  the  2nd  of  November,  1841,  or        1841. 
lo  such  other  or  ulterior  day  as  the  said  arbitrator  shall      da?i»on 


ly  appoint  and  signify,  in  writing,  under  his  hand,  «• 

lo  be  indoned  on  the  said  order  of  reference."  The  award  and  AnoUier. 
had  been  made  in  October,  1841,  and  recited  the  enlarge- 
mmt  of  the  time  for  making  it,  up  to  that  date ;  but  the 
objection  stated  in  the  rule  nisi  was,  that  the  enlargements 
were  not  indorsed  on  the  order  of  reference.  It  was  urged, 
however,  that  no  obligation  rested  on  the  arbitrator  to  make 
any  indorsement  of  the  enlaigement  of  the  time,  unless  it 
dionld  be  extended  beyond  the  2nd  of  November,  1841, 
and  that  this  rule,  therefore,  must  be  discharged. 

Channeliy  Seijt,  in  support  of  the  rule,  contended,  that 

• 

the  words  of  the  order  of  reference  did  not  bear  the  meaning 
attempted  to  be  given  to  them,  but  required  all  enlargements 
of  the  time  to  be  indorsed  on  the  order  of  reference,  without 
regaid  to  their  being  made  before  or  after  the  2nd  of  No- 
vember, 1841.  It  was  obvious,  that  there  was  no  reason 
^y  such  a  dbtinction  should  be  drawn,  as  was  contended 
tor. 

Per  Curiam. — ^The  terms  of  the  order  of  reference  are 
plaiiL 

Rule  discharged  with  costs. 


Miller  v.  Thompson. 

1  HIS  was  an  action  on  a  promissory  note.     The  declara-  The  plaintiff 
tion  alleged  that  the  defendant,  on  the  24th  of  August,  an  instrument 
1839,  made  his  promissory  note  in  writing,  and  delivered  ^?^'^U^u 
die  aame  to  J*  C.  Francis,  and  promised  to  pay  to  the  said  produc^n  it 

lowing  form : 
"  8U  aMMitlis  alUr  date,  pay  without  acceptance  to  the  order  of  J.  C.  F.  lOOL,  value  receiTed;" 
iIm  iiiatf  n>wit  waa  iisaea  from  a  branch  bank  of  a  Joint  Stock  Banking  Company,  of  which 
J.  C  F.  wu  Managing  Director,  and  waa  ngiied  by  one  T.  N.,  aa  '*for  Uie  Directors :"  Held, 
that  the  imtnuBent  waa  a  promiisory  note,  ami  that  there  was,  therefore,  no  variance  between 
Ike  proof  and  the  record,  iad  consequently  no  amendment  necessary  under  the  3  &  3  Wm.  4, 
c  43*  t.  23.^ 
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1841.  J.  C.  Francis,  or  order,  lOOL  six  months  after  the  date 
MiLLEE  thereof,  which  period  has  now  elapsed,  and  the  said  J.  C. 
.    *'  Francis,  mdorsed  the  same  to  the  plaintiff,  whereof  the  de- 

fendant had  notice ;  and  then  in  consideration  of  the  pre- 
mises, promised  to  pay  the  amount  thereof  to  the  plainti£^ 
according  to  the  tenor  and  effect  thereof. 

The  defendant  pleaded  that  he  did  not  make  the  note  in 
manner  and  form ;  and  two  other  pleas  which  became 
immaterial 

At  the  trial,  before  Tindal,  C.  J.,  at  the  Sittings  after 
Hilaiy  Term,  1841,  at  Westminster,  it  appeared  that  the 
defendant  and  Francis  were  Directors  of  the  London  Trades 
Joint  Stock  Banking  Company,  on  behalf  of  which  the  in- 
strument in  question  was  issued  by  a  branch  bank,  established 
at  Dorking,  in  Surrey,  of  which  Francis  was  Managing 
Director,  and  one  Thomas  Newham,  was  manager.  The 
instrument  was  in  the  following  terms,  those  words  whidi 
are  printed  in  Italics,  being  a  printed  form  used  by  the 
Company  :-^ 

"  London  Trades  Joint  Stock  Banking  Company^ 
*'  Dorking^  Surrey^  24th  August,  1839. 

*^  Six  months  after  date^  pay^  mthout  acceptance^  to  the 
order  of  5.  C.  Francis,  Esq.,  lOOi  value  received. 

(Signed.) 

"  For  the  Directors. 

^^  Thomas  Nbwham,  Manager/' 

Addressed  to  ^  The  London  Trade  Joint  Stock  Banking 
Company,  33,  Gracechurchnstreet,  London." 

The  instrument  was  indorsed  by  Francis  to  the  plaintiff,  and 
it  appeared  that  on  the  26th  of  August,  1839,  the  Dorking 
branch  bank  was  closed,  and  in  the  next  month  of  October, 
the  business  of  the  Company  ceased.  On  the  part  of  the 
defendant,  it  was  objected  that  the  instrument  declared  on 
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not  in  the  form  of  a  promissoiy  note,  but  of  a  bill  of 
exchange,  and  that  the  plaintiff  must  be  nonsuited ;  but  for 
the  plaintiff,  it  was  urged  that  even  if  the  declaration  was  «. 

infixrmal,  the  learned  judge  had  the  power  to  durect  an 
amendment,  under  the  3  &  4  Wm.  4,  c.  42,  s.  23;  and 
erentaally  a  verdict  was  taken  for  the  plaintiff,  for  104L  ISs, 
the  instrument  being  indorsed  on  the  record,  and  the  de- 
fendant having  leave  to  move  to  enter  a  nonsuit ;  it  being 
agreed  that  if  the  case  was  one  in  which  an  amendment  was 
requisite,  and  in  which  the  learned  judge  possessed  the 
power  of  amending  the  record,  that  power  might  now  be 


Channellf  Seijt,  in  the  following  E^ter  Term,  obtained 
a  rule  nisi  accordingly,  citing  Regina  v.  Kinnear  (a), 
against  which 

Sir  T.  WUde,  Seijt,  now  shewed  cause.  The  relative 
positions  of  Francis  and  Newham,  the  parties  whose  names 
appeared  to  this  instrument,  shewed  that  it  was  drawn 
by  certain  members  of  a  co-partnership,  upon  the  general 
firm,  and  that  circumstance,  even  though  its  form  was  that 
of  a  bill  of  exchange,  was  sufficient  to  render  it,  in  truth,  a 
promissoiy  note.  It  was,  in  fact,  a  note  drawn  by  one  di- 
rector against  all  his  co-directors,  in  whose  name  it  was  signed 
by  an  individual  who  represented  them  in  a  particular  place. 
It  was  payable  out  of  the  general  fund,  and  the  form  in 
which  it  was  drawn,  which  made  it  payable  ^*  without  ac- 
ceptance," exhibited  its  true  nature,  and  that  it  was  a  mere 
piDmise  that  the  Company  would  pay  the  sum  named,  in 
GnicechurchHStreet,  to  the  order  of  the  representative  of 
the  Company  at  Dorking.  But  supposing  it  was  an  in- 
sdrument  of  an  ambiguous  character,  Edu  v.  Bury  (b), 
clearly  shewed  the  full  right  of  the  holder  to  treat  it  either 
as  a  promissory  note  or  a  bill,  and  that  case  had  been  re- 

(a)  2  Mo.  &  Rob.  117. 

(6)  6  B.  &  C.  433 ;  9  Dowl.  &  Ry.  492 ;  2  Car.  &  P.  559,  S.  C. 


202  CASKS   ON    POINTS  OF    PRACTICE,   C.    P. 

1841.        cognized  in  Bhck  v.  Bell  (a).     The  question  of  amendment 
^"T^      '     might  give  rise  to  a  diflBculty  with  regard  to  the  form  of  the 
V.  issue,  for,  if  the  instrument  was  a  bill  of  exchange,  new 

questions  would  necessarily  be  raised  upon  those  matten 
which  were  material  with  regard  to  bills,  as  of  notice  of 
dishonour,  &c,  and  which  could  not  be  disputed  in  respect 
of  promissory  notes,  but  the  Court  would  treat  the  instru- 
ment as  being  well  described  in  the  declaration,  or  at  all 
events  as  one  of  an  ambiguous  character,  which  the  plaintiff 
was  entitied  to  treat  as  a  promissory  note. 

Channelly  Serjt.,  in  support  of  the  rule.     Regina  v.  Atii- 
near  decided,  that  an  instrument  drawn  by  A.   upon  B., 
requiring  him  to  pay  to  the  order  of  C,  a  certain  sum  at  a 
certain  time  ^^  without  acceptance,"  was  a  bill  of  exchange, 
and  might  be  so  described  in  an  indictment  for  foi^gery. 
That  decision  supported  the  argument  here  raised  on  behalf 
of  the  defendant,  and  did  not  militate  against  the  decisions 
in  EdU  V.  Bury  and  Block  v.  BelU     In  both  those  cases, 
the  instruments,  in  question,  possessed  all  the  requisites  of 
promissory  notes  as  well  as  of  biUs  of  exchange,  and,  there- 
fore, it  was  that  it  had  been  held,  that  they  might  be  treated 
in  either  character ;  but,  in  the  present  instance,  such  a  state 
of  things  did  not  exist     The  words  ^^  without  acceptance* 
evidently  shewed  that  it  was  intended  to  be,  in  effect,  a  bill 
of  exchange,  and  the  signature  of  Newham  as  **  for  the 
directors,"  by  no  means  supported  the  inference  sou^t  to 
be  drawn  from  it,  that  the  instrument  was  merely  drawn  by 
one  set  of  directors,  authorized  by  the  general  body,  upon 
the  general  body.     It  was,  in  point  of  fact,  a  biU  drawn  by 
the  directors  upon  the  Company,  and  it  was  requisite,  that 
those  forms  should  be  complied  with,  which  were  essential 
in  cases  of  bills  of  exchange.     With  r^ard  to  the  question 
of  amendment,  it  was  to  be  observed,  that  an  alteration  of 
the  declaration  to  meet  the  difficulty  now  raised,  would 

(a)  1  Mo.  k  Rob.  149. 
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have  the  effect  of  altering  the  whole  scope  of  the  record.        1841. 
The  declaration,  undoubtedly,  might  be  easily  amended,     ^mJ)^[^ 
and  pleas  might  be  introduced  raising  those  points  which  t** 

the  new  form  of  declaration  would  render  material ;  but 
it  could  not  be  supposed  that  a  new  record  could  be  further 
fiamed,  and  yet  it  might  be  requisite  to  go  on  and  all^e 
excuses  for  a  non-compliance  with  the  requisites  of  a  bill 
of  exchange. 

TiNDAii,  C.  J. — ^Looking  at  this  instrument,  it  appears 
that  the  directors,  for  whom  it  is  drawn  by  the  manager, 
were  part  of  the  Joint  Stock  Company,  whose  name  and 
character  are  presented  on  the  &ce  of  the  instrument ;  and 
this  is  not  a  corporation,  but  a  private  company,  consisting 
<^  various  individuals ;  therefore,  it  is,  on  the  &ce  of  it,  an 
instrument  drawn  by  one  of  several  partners  at  one  place, 
poiporting  that  a  sum  of  money  shall  be  paid  by  the  part- 
nenhip  at  another  place,  and  it  is  virtually  a  promissory 
note.  There  was  but  one  fund,  and  the  business  being 
earned  on  partly  at  Dorking,  and  partly  in  London,  this  is 
a  promise  by  the  parties  at  Dorking,  that  the  fund  in  London 
ahall  pay  a  certain  sum  on  a  certain  day.  There  is  an  ab- 
sence, therefore,  of  the  two  parties  who  would  be  requisite 
to  constitute  the  instrument  a  bill  of  exchange,  and  the  only 
alternative  is,  that  it  is  a  promissory  note. 

CoLTMAN,  J. — I  am  of  the  same  opinion,  and  I  think 
that  this  case  falls  within  the  principle  of  those  decisions, 
which  say^  that  the  defendant  shall  not,  in  such  an  instance, 
impose  upon  the  plaintiff^  the  difficulty  of  determining 
whether  the  instrument  is  a  bill  of  exchange,  or  a  promissory 
note. 

EiBSKiNE,  J. — Looking  at  the  whole  instrument,  I  also 
think  that  it  is  drawn  by  certam  of  the  members  of  the 
company  at  Dorking,  on  behalf  of,  and  on  the  general  body, 
who  carried  on  business  in  Gracechurchnstreet 
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Maulb,  J. — I  agree  that  this  rule  must  be  discharged, 
but  I  do  not  agree  to  the  premises  from  which  this  con- 
clusion is  drawn.  It  does  not  appear  to  me,  that  this  in- 
strument is,  upon  the  face  of  it,  drawn  by  one  of  several 
partners  on  the  partnership  account,  but  I  think  that  on  the 
instrument,  taken  with  the  rest  of  the  evidence  in  the  case, 
it  appears  that  it  is  a  note  drawn  bv  the  whole  company, 
acting  by  their  Directors,  or  the  servant  of  their  Directors 
upon  the  whole  Company,  and  that  it  falls  within  those 
cases  which  have  decided  that  such  an  instrument  may  be 
treated  as  a  promissory  note.  Nor  does  it  seem  to  me,  that 
it  contains  a  promise  by  the  partner  at  Dorking,  that  the 
company  in  London  shall  pay;  but  I  think  that  it  is  a  promise 
by  the  Company  at  Dorking,  that  the  Company  shall  pay. 
Then  it  is  an  order  by  several  people  on  themselves  to  pay, 
and  contains  a  promise  to  pay ;  and  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


In  an  action 
for  a  false  re- 
turn of  nulla 
bona  to  a  writ 
of  testatum  fi. 
fa.  the  plain- 
tiff, in  his  de- 
claration al- 


Heenan  V,  Evans  and  Another. 

J.  HIS  was  an  action  on  the  case,  brought  by  the  plaintiff 
against  the  defendants,  the  late  sheriff  of  Middlesex,  for  a 
false  return  of  nulla  bona  to  a  writ  of  fi.  fa.  The  de- 
claration stated  that  heretofore,  to  wit,  on  the  27th  of  June, 
1840,  the  plaintiff  recovered  against  one  John  Rawlings, 

Icged  that  by 

virtue  of  the  writ,  the  defendants  seised  and  took  in  execution  divers  roods  and  chattels  of  J.  R. 
(the  judgment  debtor,)  of  the  value  of  the  monies  indorsed  on  the  wnt  and  directed  to  be  levied, 
and  then  levied  the  same  thereout ;  yet  the  defendant,  &c.,  the  defendant  pleaded  that  he  did 
not  seize  or  take  in  execution  any  goods  of  J.  R. ,  nor  levy  thereout  the  monies  in  the  declaratioo 
mentioned :  Issue  ;  at  the  trial,  it  was  proved  that  the  sheriff  seized  under  the  writ  of  the  plaintiff, 
but  that  the  produce  of  the  sale  was  appropriated  to  the  pavment  of  the  arrears  of  rent,  and  of  a 
claim  upon  a  writ  lodged  in  the  hands  of  the  sheriff  previously  to  that  of  the  plaintiff,  and  a  v«:dict 
was  found  for  the  defendant  Upon  motion  to  enter  the  verdict  for  the  plaintiff,  held  that,  under 
such  circumstances,  nulla  bona  was  a  good  return ;  that  the  plea  must  be  construed  with  reference 
to  the  meaning  of  the  declaration,  the  terms  of  which  it  adopted,  and  that  the  allegation  that  the 
defendant  did  not  seize  any  goods  of  J.  R.,  must  be  taken  to  mean  that  he  did  not  seize  any  goods 
liable  to  execution  at  the  suit  of  the  plaintiff,  and  that,  although  the  plaintiff  had  proved  a 
formal  seizure,  such  proof  did  not  entitle  him  to  recover  in  respect  of  the  allegation  in  the  plea, 
that  the  defendant  did  not  seize  nor  levy,  for  that  such  allegation  was  not  to  be  taken  disjanc- 
tively,  and  that  the  levjring  of  the  moneys  in  the  declaration,  being  the  substantial  itnie,  was 
unsupported  by  proof  of  a  seizure  only. 
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be  sum  of  46L  3s.  Sd.,  adjudged  to  the  said  plaintiif  for 
is  damages  by  him  sustained,  as  well,  &C.5  as  for  his  costs 
nd  chaiges  by  the  plaintiff  about  his  suit  in  that  behalf 
ipended,  whereof  the  said  John  Rawlings  was  convicted ; 
nd  the  said  judgment  being  in  full  force,  and  the  said 
lamages  remaining  unpaid  and  unsatisfied,  the  plaintiff,  on 
he  29th  of  June,  1840,  for  the  obtaining  of  satisfaction 
hereof  sued  and  prosecuted  out  of,  &c.,  a  certfun  writ, 
ailed  a  fieri  fitcias,  directed  to  the  sheriff  of  Middlesex,  by 
rbich  said  writ,  &c.,  the  sheriff  was  commanded  to  levy  of 
be  goods  and  chattels  of  the  said  John  Rawlings,  the  da- 
nages  aforesaid ;  and  that  he  should  have  that  money, 
rith  interest,  from  the  27th  of  June,  &c.,  to  render  to  the 
»laintiff  for  his  damages.  The  declaration  then  alleged 
he  delivery  of  the  writ  to  the  defendants,  as  sheriff  of 
Ifiddlesez,  and  proceeded,  that  by  virtue  of  which  writ,  the 
sheriff  seized  and  took  in  execution,  divers  goods  and 
Is  of  the  said  John  Rawlings,  of  great  value,  to  wit,  of 
he  value  of  the  moneys  indorsed  on  the  said  writ,  and  di« 
ected  to  be  levied,  and  then  levied  the  same  thereout ;  yet 
he  defendants,  so  being  such  sheriff,  &c.,  not  regarding  their 
Inty  as  such  sheriff,  but  contriving,  and  wrongfully  and 
injustly  intending  to  injure,  prejudice,  and  aggrieve  the 
daintiff  in  that  behalf,  and  to  deprive  him  of  the  said 
Dooeys  so  indorsed  on  the  said  writ,  &c.,  and  of  the  means 
f  obtaining  the  same,  had  not  the  said  moneys  so  levied  as 
foresaid,  or  any  part  thereof,  in  Court  according  to  the 
x^^cy  of  the  said  writ,  and  of  the  said  indorsement,  &c., 
\Qt  therein  wholly  fidled  and  made  default,  nor  have  the 
lefendants,  nor  either  of  them,  paid  the  said  sum,  &c.,  to 
be  plaintiff;  and  the  now  defendants,  afler  the  said  levy, 
0  wit,  on  the  24th  of  July,  1840,  fidsely  and  deceitfully  re- 
amed to  the  said  Court  upon  the  said  writ,  that  the  said 
rolm  Rawlings  had  not  any  goods  or  chattels  in  their  baili- 
rick,  whereof  they  could  cause  to  be  levied  the  said  da- 
uigeB  aforesaid,  or  any  part  thereof,  as  by  the  said  writ  and 
etum  thereof,  &c,  fully  appears :  By  means  of  which  said 
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premises^  the  plaintiff  hath  been  and  is  greatly  injured  md 
deprived  of  the  means  of  obtaining  the  said  moneys  so  in- 
dorsed on  the  said  writ,  and  directed  to  be  levied  as  Att- 
said,  and  which  are  still  wholly  unpaid,  and  is  likely  to  kse 
the  same. 

The  second  count  of  the  declaration  was  fat  not  lefjing 
the  amount  indorsed  on  the  writ,  and  after  having  stated 
the  preliminary  matter  contained  in  the  first  count  went  on 
to  allege  that  although,  then,  (at  the  time  of  the  delivery  of 
the  writ,)  and  afterwards,  and  whilst  the  said  writ  remained  in 
full  force,  there  were  divers  goods  and  chattels  of  the  Mud 
John  Rawlings,  within  the  bailiwick  of  the  defendants,  assodi 
sheriff  as  aforesaid,  whereof  they  could  and  mi^t,  and  oo^ 
to  have  levied  the  monies  so  indorsed  on  the  said  writ,  ft& 
whereof  the  defendants,  during  all  the  time  aforesaid,  \m 
notice,  yet  the  defendants,  not  r^arding  their  duty  as  sod 
sheriff,  but  contriving,  &c.,  did  not,  nor  would,  within 
reasonable  time  for  that  purpose,  which  hath  long  sine 
elapsed,  levy  the  money  aforesaid,  or  any  part  thereof  bi 
wholly  n^lected  and  refused  so  to  do,  and  therein  feile 
and  made  de&ult,  and  afterwards,  to  wit,  &c.,  fidsely  an 
deceitfully  returned,  &c.,  that  the  said  John  Rawlings  ha 
not  any  goods  or  chattels  in  their  bailiwick,  &c. 

The  defendants  pleaded,  first.  Not  guilty. 

Secondly,  to  the  first  count,  that  the  plaintiff  ought  m 
to  maintain  his  aforesaid  action  against  them,  because  the 
say,  that  they  did  not  seize  or  take  in  execution,  any  gooc 
of  the  said  John  Rawlings,  nor  levy  thereout  the  moneys  i 
the  first  count  in  that  behalf  mentioned,  or  any  part  thereo 
modo  et  forma. 

Thirdly,  to  the  last  count,  that  the  plaintiff  ought  not,  &c 
because  the  defendants  say,  that  there  was  not,  at  any  timt 
during  the  said  period  in  the  said  last  count  mentioned,  an 
goods  or  chattels  of  the  said  John  Rawlings,  within  tt 
bailiwick  of  the  defendants  as  such  sheriff,  nor  could,  &c 
they,  the  said  defendants  have  levied  the  said  monies,  as  i 
the  said  last  count  in  that  behalf  mentioned.     Issue. 
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The  caufie  was  tried  in  London  at  the  Sittings  after       1841. 
li.  T.,  1840,  where  it  appeared  that  the  plaintiff  on  the    ^Siiam 
29th  of  June,  1840,  sued  out  his  writ  against  the  goods  of  ^* 

John  Rawlings,  indoned  to  levy  the  sum  of  46/.  Ss,  Sd.  and  Another. 
under  this  writ,  the  sheriff  took  possession  of  the  goods  of 
BawlingpB,  and  at  the  sale,  on  the  13th  of  July,  1840,  an 
amount  was  realized,  25L  of  which,  was  appropriated  to  the 
payment  of  rent  due,  and  the  residue  in  part  satisfiu^tion  of 
a  writ  of  fi.  ia.,  which  had  been  lodged  with  the  sheriff  an- 
tecedently to  that  of  the  plaintiff,  by  Messrs.  Bottomley. 
Upon  jNToof  being  given  of  these  circumstances,  the  jury 
firand  a  verdict  for  the  defendant,  leave  being  given  to  the 
plaintiff  to  move  to  set  that  verdict  aside,  and  to  enter  a 
▼eidict  for  the  plaintiff  for  the  amount  of  the  balance  of  the 
proceeds  of  the  sale,  20/. 

B&mpas,  Seijt,  having  in  the  following  Hilary  Term,  ob- 
tained a  rule  nisi  accordin^y, 

Talfourdf  SerjU,  now  shewed  cause.  The  recent  decision 
of  the  Court  of  Q.  B.,  in  WhUle  v.  Freeman  (a),  appeared 
to  be  decisive  in  this  case.  There,  the  plaintiff  having 
iasiied  a  fL  fa.,  the  sheriff  seized  goods,  the  proceeds  of 
which  were  exhausted  by  payment  of  a  yearns  rent  to  the 
landlord,  under  stat.  8  Ann.  c.  14,  s.  1,  the  expenses  and 
die  sum  due  upon  another  writ  of  fL  fa.,  previously  delivered 
to  the  sheriffii ;  and  it  was  held,  that  a  return  of  nulla  bona 
to  the  plaintiff's  writ  was  proper,  and  that  the  sheriff,  in  an 
action  against  him  for  fidsely  making  such  return,  might 
shew  the  above  fiusts,  under  a  plea,  that  the  original  de- 
fendant had  no  goods  whereof  the  sheriff  could  levy  the 
damages  in  the  declaration  mentioned.  A  case  more  closely 
in  point  could  hardly  have  been  conceived,  but  Hutehinam  v. 
Jokmiome  {b),  shewed  the  rule  to  have  been  long  established, 
diat  writs  must  be  satisfied  according  to  their  priority  of  de- 

(a)  11  Ad.  &  £1.  S39.  (ff)  1  T.  R.  729. 
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livery  to  the  sheriff.     That  case,  and  all  those  of  sabsequeDt 
occurrence  upon  the  point,  however,  had  been  considered 
in  WifUle  v.  Freeman^  and  the  result  was,  that  to  whidi  re- 
ference had  been  already  made.     But  the  ground  opoa 
which  this  motion  had  been  made  was  an  alleged  defect  in 
the  plea,  and  a  consequent  defect  in  the  issue ;  fcnr  it  wm 
said,  that  the  issue  was  upon  the  seizing  of  the  goods,  » 
well  as  upon  the  levying,  and  that  the  plaintiff  having 
proved  a  seizure,  had  proved  sufficient  to  entitle  him  to  s 
verdict     In  Drewe  v.  Lairuon  (a),  however,  a  decision  vntt 
given,  which  must  govern  this  case.     There,  an  execution 
creditor  declared  against  the  sheriff,  for  falsely  returning 
nuUa  bona  to  a  fi.  fa.,  and  aUeged  that  the  sheriff  seised 
goods  of  great  value,  to  wit,  of  the  value  of  the  moneys  in- 
cluded in  the  plaintiff's  writ,  and  then  levied  the  same 
thereout;  the  defendant  pleaded  that  F.  had  sued  out  a 
prior  writ  of  fi.  fa.,  which  was  delivered  to  the  sheriff  before 
the  plaintiff's  writ,  and  remained  unexecuted  in  the  sheriff's 
hands;  and  the  sheriff,  after  seizing  the  goods  under  the 
plaintiff's  writ,  and  before  they  were  sold  under  the  same, 
seized  them  under  F.'s  writ,  and  sold  them  for  the  utmost 
price ;  but  for  a  sum  insufficient  to  pay  the  sum  indorsed 
on  F.'s  writ,  and  paid  the  amoimt  to  F.     Upon  demurrer,  it 
was  contended,  that  the  plea  amounted  to  an  argumentative 
traverse  of  the  allegation  in  the  declaration,  that  the  sheriff 
had  levied  the  moneys  indorsed  on  the  writ,  for  that  the 
moneys  were  not  levied  under  the  plaintiff's  writ,  unless  the 
sale  was  under  that  writ ;  and  so  it  was  held  by  the  Court, 
and  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  directly  referred  to  the  plea  which  the  defendant  had 
here  put  upon  the  record. 


Bompas  and  ChanneU,  Seijts.,  in  support  of  the  rule. 
The  du^  of  the  sheriff  to  satisfy  the  writs  delivered  to  him, 
according  to  their  priority,  was  not  intended  to  be  questioned 


(a)  1 1  Ad.  &  EL  529. 
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by  the  plaintiff  in  this  case,  but  the  ground  of  the  motion        1841. 
was  that  upon  the  issue,  the  defendant  having  allied  that    ^^^^ 
he  neither  seized  nor  levied,  the  plaintiff  having  proved  a  •• 

seiznxe,  he  was  entitled  to  a  verdict.  It  was  only  necessaiy  and  Another. 
hr  the  plaintiff  to  prove  so  much  as  supported  his  ground 
of  action,  and  so  here,  if  the  plaintiff  proved  that  the  sheriff 
did  seize  the  goods,  the  return  being  that  he  did  not,  there 
was  proof  of  a  fidse  return,  on  which  the  plaintiff  sought  to 
recover,  the  subsequent  portion  of  the  issue  with  regard  to 
levying  the  amount  of  the  demand  out  of  the  goods  being 
immateriaL  [Maule,  J. — Would  the  declaration  have  been 
good  if  it  had  alleged  simply  that  the  sheriff  had  seized  the 
goods  of  Rawlings,  without  saying  anything  with  regard  to 
the  levy  ?]  It  was  submitted  that  it  would.  [Jlfatt/0,  J. — 
Then  it  must  have  implied  **  whereout  he  might  have 
levied,**  and  then  the  levying  as  well  as  the  seizing  would 
be  put  in  issue.]  The  form  of  the  issue  here  was,  that  the 
defendant  did  neither  seize  nor  levy,  and  if  either  the  one 
or  the  other  was  proved,  that  was  sufficient  to  shew  the 
n^^  of  the  plaintiff  to  recover.  The  plea  ought  to  have 
been  a  qpedal  plea,  and  although,  undoubtedly,  Winile  v. 
Fr00man  decided  that  one  form  of  special  plea  was  bad, 
that  affinded  no  reason  why  another  form  might  not  be 
adopted  with  advantage. 

TiHDAL^  C.  J. — ^I  am  of  opinion  that  the  verdict  in  this 
caee  has  been  properly  entered  for  the  defendants.  The 
aU^adoQ  in  the  declaration  is,  after  stating  the  wirt  to  have 
been  ivued,  that  the  sheriff,  by  virtue  of  the  writ,  seized 
and  took  in  execution  the  goods  of  John  Rawlings,  for  the 
amount  of  money  indorsed  on  the  writ,  and  then  levied  the 
same  thereout  It  alleges,  therefore,  both  a  seizure  of  the 
goods,  and  a  levying  of  the  debt,  and  when  a  declaration 
diaiges  a  seizure,  I  cannot  understand  that  it  charges  such 
seizure  with  regard  to  any  goods,  except  such  as  are  subject 
and  liable  to  execution — ^that  is  to  be  levied  after  seizure. 
The  plea  follows  the  words  of  the  breach,  and  says,  that  tiie 

vou  L — V.  a.  F  ©.  F.  c. 
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1841.        defendants  did  not  seize  or  take  in  execution,  any  goods  of 
^^^      '    the  said  John  Rawlings,  nor  levy  thereout  the  monies  in 
9.  the  first  count  in  that  behalf  mentioned.     It  appears  to  me 

tnd  Another,  that  the  fair  meaning  of  the  plea  is,  that  it  distinctly  alleges 
that  the  defendants  never  seized  or  took  in  execution  any 
goods  of  John  Rawlings,  nor  did  levy  thereout  the  moneys, 
&c.  That  is  the  same,  as  saying  that  the  defendants  did 
not  seize,  and  that  they  did  not  levy.  We  cannot  give  any 
difierent  meaning  or  import  to  the  word ''  nor.**  The  parties 
go  to  issue  on  these  two  &cts.  Now  it  was  decided  in 
Drewe  v.  Lainson^  in  the  Court  of  Queen's  Bench,  and  that 
case  established  the  rule  distinctly,  that  where  there  are 
several  writs  in  the  hands  of  the  sheriff  at  the  same  time, 
and  he  seizes  on  one  of  them,  it  is  immaterial  under  which 
he  seizes,  for  his  duty  is  to  apply  the  money  produced  in 
payment  of  the  first  writ  which  came  to  his  hands,  and  so 
on  consecutively  to  all  which  he  holds,  and  that  authority 
would  make  it  an  immaterial  allegation,  whether  he  seized 
the  goods  of  Rawlings  under  this  writ  or  not,  but  the  ma- 
terial &ct  would  be,  whether  he  had  levied  the  moneys  in 
the  first  count  mentioned.  But,  taking  this  conclusion,  and 
adapting  it  to  these  pleadings,  the  meaning  of  the  allegation 
in  the  declaration,  that  the  sheriff  has  seized  the  goods  of 
Rawlings,  must  be  taken  to  be,  since  the  case  of  Wintle  v. 
Freemanj  that  he  has  seized  goods  of  Rawlings  liable  to 
execution,  under  the  writ  of  the  plaintiff,  because  the  sub- 
stantial adjudication  in  that  case  is,  that  where  the  sheriff 
has  returned  nulla  bona,  although  he  has  seized  under  the 
writ  the  goods  of  the  original  defendant,  yet,  if  those  goods 
are  exhausted  by  the  rent  due  to  the  landlord,  and  the  pre- 
vious claims,  that  is  a  just  and  true  return.  The  defendant 
may  follow  the  declaration  in  his  plea,  as  he  has  done  here, 
and  then  whatever  the  declaration  means,  the  plea  must  be 
construed  to  mean  alsa  Therefore,  it  seems  to  me  here, 
either  upon  the  ground  that  seizing  and  taking  goods,  is 
seizing  and  taking  such  goods  as  are  liable  to  execution,  or 
on  the  ground  that  there  is  a  double  allegation  in  this  plea. 
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which  18  substantiiillj  made  out,  that  the  issue  on  this  plea       1841. 

18  rightly  fbirnd  for  the  defendant  ^^HbenaiT' 

«• 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  meaning  md  Another. 
of  the  wcnrds  of  the  plea,  following  as  they  do  the  words  of 
the  declaration,  must  be  construed  by  the  meaning  to  be 
put  upcm  the  declaration.  The  introductory  words  in  the 
dedaiation  must  be  construed  in  reference  to  the  breach, 
and  in  order  to  make  it  any  breach  of  duty  at  all,  it  is  ne- 
oessary  that  it  should  be  alleged  that  the  sheriff  having 
seixed  goods  liable  to  satisfy  the  plaintiff's  writ,  returned 
nulla  bona.  The  plea,  therefore,  must  mean  that  the  sheriff 
did  not  seize  goods  liable  to  execution. 

Ebskinb,  J. — ^The  substance  of  the  plaintiff's  claim  in  a 
case  like  this  is,  that  the  sheriff  has  seized  goods  of  his 
debtor  liable  to  satisfy  his  writ,  and  that  the  sheriff  has 
fidled  to  perform  his  duty  either  by  not  levying  the  money 
out  of  the  goods  which  he  seized,  or  having  levied,  that  he 
Usely  returned  nuUa  bona.  The  defendant,  following  the 
allegations  made  by  the  plaintiff  in  the  declaration,  denies 
that  he  seized  the  goods  of  Rawlings,  and  that  he  caused 
the  defendant's  debt  to  be  levied  thereout  If  the  allegation 
b  the  declaration  is  to  be  taken  as  a  simple  statement,  that 
the  Aeriff  seized  the  goods  of  Rawlings,  and  levied  thereout 
the  amount  of  the  plaintiff's  debt,  the  material  part  of  it  is 
the  levying  of  the  debt,  and  the  material  part  of  the  plea  is 
that  which  refers  to  the  same  matter,  and,  according  to 
Drewe  ▼.  Lainson,  that  puts  in  issue,  not  only  the  fact  of 
the  receipt  of  the  money,  but  the  feet  of  the  money  being 
applicable  to  the  particular  writ  Therefore,  the  material 
part  of  the  issue  is  properly  found  for  the  defendant 

Mauus,  J. — ^The  allegation  in  the  declaration  is  not 
only  that  the  sheriff  seized  goods,  but  that  he  seized  the 
goods  of  Rawlings.  Now  that  must  mean  goods  standing 
in  some  sort  of  relation  to  Rawlings,  and  the  nature^  of  the 
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1841.       relation  is  to  be  determined  by  the  context,  and  it  must  be 
^^^^1^    such  B8  to  make  the  declaration  good,  and  as  to  make  it 
••  contain  matter  of  complaint,  as  there  are  various  ways  in 

•ad  AaoOier.    which  the  goods  might  be  the  goods  of  Rawlings,  so  as  not 
to  give  the  plaintiff  a  right  of  action — as  for  instance,  if 
Rawlings  were  bailee  of  the  goods.     But  the  words  used  in 
the  declaration,  that  the  sheriff  seized  and  took  divers 
*^  goods  and  chattek  of  the  said  John  Rawlings,"  must  be 
construed  according  to  the  matter  the  party  is  speaking  of; 
and  that  is,  the  liability  of  such  goods  and  chattels  to  be 
seized  and  levied  under  a  writ  of  fL  fa.     The  evidence  wast, 
that  there  were  no  such  goods  as  were  liable  to  a  writ  of  fL 
fa., — ^that  there  was  a  writ  in  the  hands  of  the  sheriff  which 
he  was  bound  to  satisfy  before  he  could  give  any  part  of  the 
goods  or  the  produce  of  them  to  the  writ  of  the  plaintiff; 
and  the  case  cited  of  Dretoe  v.  Lainton^  shews  that  nulla 
bona  is  a  proper  return  under  such  circiunstances,  and  that 
the  sheriff  in  saying,  that  at  the  time  of  the  writ  of  the 
plaintiff  being  put  into  his  hands,  he  had  no  goods  of  Raw- 
lings,  said  the  truth.     So  I  think  that  that  which  has  been 
contended  for  on  the  part  of  the  plaintiff,  that  there  was  a 
seizure  within  the  meaning  of  this  issue,  cannot  be  sup- 
ported, and   that   the  issue  was   properly  found   for  the 
defendant. 

Rule  discharged. 


Bartholombw  r.  Cartbr. 

Where  upon  a  JU  UMFREY  moYed  for  a  rule,  calling  upon  the  plaintiff 
▼lew  the  taxa-  ^  shew  cause  why  the  Master  should  not  review  his  taxation 

tkmofthe 

pUintifrs  coets,  upon  the  ground  that  the  action  was  brooght  for  an  act  done  under  the  Hatnte 
10  Geo.  4,  c  44,  8.  41,  (the  Police  Act,)  and  that  the  judge,  who  tried  the  cauie,  not  hanqg 
certified  hia  approbation  of  the  action  and  of  the  Terdict,  the  plaintiff  it  not  entitled  to  theae 
eoita,  it  it  disputed  that  the  action  was  commenced  for  anyUiing  done  in  pursuance  of  that 
statute,  the  Court  will  consult  the  notes  of  the  Judge  to  decide  &at  question,  and  smMt  that 
they  will  not  trv  it  upon  afBdavit  ' 

QiMsrt,  whether  the  proper  form  of  depriring  the  plamtiff  of  his  costs  under  that  aet»  would 
aot  be  by  suggestiott. 

Sembit,  that  such  a  suggestion  cannot  be  traTersed. 
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of  oostB  in  this  suit  Hie  action  had  been  brought  by  the 
plaintiff^  a  diachaiged  police  constable,  against  the  de- 
fendant^ a  police  superintendent,  forfidse  imprisonment,  and 
die  defendant  pleaded  not  gcaltj,  but  the  words  ''by  statute,** 
were  not  inserted  in  the  margin^  so  as  to  render  it  a  plea  of 
justification,  under  the  10  Geo.  4,  c.  44,  s.  41,  (the  Police 
Act)  (a)b  That  section  provided ''  that  for  the  protection  of 
persons  acting  in  execution  of  the  provisions  of  the  act,  all 
actions,  &c.,  to  be  commenced  for  anything  done  in  pur- 
suance of  its  enactments  shall  be  laid  and  tried  in  the 
county  where  the  tact  was  committed;  and  shall  be  com- 
menced Tntfain  mx  months  after  the  &ct  committed,  and  not 
odierwise ;  and  notice  in  writing  of  such  action  and  the 
cuise  thereof  shall  be  given  to  the  defendant,  one  month  at 
least  befeve  the  commencement  of  the  action ;  and,  in  any 
ndi  action  the  defendant  may  plead  the  general  issue,  and 
ffwe  this  act  and  the  special  matter  in  evidence  at  any  trial 
to  be  had  thereupon,  &c.,  &c. ;  and  though  a  verdict  shall 
be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff 
flhall  not  have  costs  against  the  defendant,  unless  the  judge, 
before  whom  the  trial  shall  be  had,  shall  certify  his  appro- 
bation of  the  action,  and  of  the  verdict  obtained  thereupon.* 
Hie  cause  had  been  tried  before  CoUmath  J«»  at  the  Sittings 
after  M.  T.,  1839,  when  the  plaintiff  recovered  a  verdict, 
with  6L  damages,  but  the  learned  judge  had  not  certified 
under  the  concluding  sentence  of  the  4l8t  section  of  the 
statute.  Hie  Master  had,  nevertheless,  taxed  the  plaintiff 
bis  coats.  It  was  admitted  that  a  di£Sculty  might  arise  by 
reason  of  the  plea  of  not  guilty  put  upon  the  record  not 
baving  been  pleaded  ^by  statute,"  but  it  was  contended 
diat  the  action  was  brought  substantially  under  the  statute, 
and  the  act  complained  of  was  substantially  committed 
under  the  statute,  and  that  the  section  in  question  being 
itill  in  force,  the  defendant  was  entided  to  claim  the  benefit 
of  its  operation. 


1841. 


(a)  See  Ante,  vol.  0,  p.  S96,  O.  S. 
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A  rule  nisi  having  been  granted, 

Bompas,  Seijt,  and  Martin,  on  a  subsequent  day  shewed 
cause.     They  contended  that  this  application  was  infiarmal, 
and  that  it  was  made  upon  insufficient  materials.    lust,  the 
motion  should  have  been  to  enter  a  suggestion;  for  the  role 
to  be  collected  from  the  cases  was,  that  where  there  was  any- 
thing in  the  proceedings,  which  rendered  a  departure  fiom  the 
ordinary  course  of  law  necessary,  it  must  be  suggested  upoQ 
the  record,  and  if  no  suggestion  was  entered,  it  would  be 
error  on  the  record     In  Bartlett  v.  Pentland  (a),  that  rule 
was  recognized,  and  Lord  Tenterden  said  (ft)  that  that  was 
the  proper  course,  in  order  that  the  fiu^t  su^ested  might  be 
tried.     \_Maukt  J. — Did  you  ever  hear  of  the  traverse  of  a 
suggestion  ?]     Lord  Tenterdeth  in  the  case  cited,  distinctly 
referred  to  it     ^Maule  J. — ^But  that  doctrine  has  been 
much  questioned  since,  and  I  believe  that  in  the  wlude 
history  of  the  law,  no  instance  is  to  be  found  of  a  suggesticm 
being  traversed.     Enkine,  J. — ^The  form  of  a  suggestimi 
under  a  Court  of  Requests  Act,  is,  **  Because  it  is  suggested^ 
and  proved,  and  manifestly  appears ;"  that,  at  all  events^ 
cannot  be  traversed.]      Some  mode,  certainly,  ou^t  to 
be  given  to  a  party  to  dispute  a  fact  suggested,  and  the 
Court  would  hold  that  the  truth  should  be  determined  by 
the  constituted  mode  of  trial  by  the  country.     The  feet  to 
be  questioned  was,  whether  the  action  was  brought  for  a 
thing  done  under  the  10  Geo,  4,  c  44,  but  how  was  that  to 
be  done,  except  by  suggestion,  and  a  trial  upon  that  sug* 
gestion.     That  a  suggestion  must  be  entered,  however,  was 
obvious ;  for,  by  the  statute  of  Gloucester,  (6  Ed.  1,  c.  1,) 
it  was  provided  that  a  successful  plaintiff  should  have  his 
costs,  and  there  would  clearly  be  error  on  the  record,  if 
there  was  a  departure  from  the  ordinary  course.      But^ 
secondly,  how  was  it  to  be  ascertained  that  the  action  was 
brought  in  respect  of  anything  done  in  pursuance  of  the 
act  ?  In    Wedge  v.   Berkeley  (c),  an  action  was  brou^t 
against  a  magistrate,  under  the  24  Geo.  2,  c.  44,  s.  1,  for 


(a)  1  B.  &  Ad.  704. 
(6)  P.  710. 


(c)  6  Ad.  &  EIL  663. 
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detainiiig  goods  on  suspicion  of  felony,  and  it  was  held 
that  he  was  entitled  to  the  protection  of  that  act,  if  he  pro- 
ceeded under  a  bon&  fide  belief  that  he  was  executing  his 
dmy,  although  it  appeared  that  he  had  no  reasonable  ground 
of  suspicion;  and  there  it  was  held,  that  the  bona  fides,  as 
well  as  the  reasonableness  of  the  belief,  was  a  question  for 
the  joiy*  In  the  present  case,  there  was  nothing  upon 
which  a  conclusion  could  be  arrived  at,  whether  the  acUcm 
was  brought  for  a  thing  done  under  this  statute,  but  the  de- 
fendant oof^t  to  have  brought  that  question  before  the 
Court  upon  aflMavit 


1841. 


Hmmjrejf  in  support  of  the  rule.  First,  as  to  the  sug- 
gestion.  The  argument  which  had  been  advanced  with 
regud  to  the  operation  of  the  statute  of  Gloucester,  which 
gvre  a  successful  plaintiff  his  costs,  was  untenable ;  be- 
ciDBe,  in  many  instances  the  judgment  was  entered  upon 
the  reccfsd  for  only  one  fiurthing  costs,  and  it  could  never  be 
nifipoaed  that  that  would  cover  the  amount  of  costs  really 
inconed.  Hie  same  argument,  that  a  suggestion  was 
neoeasary,  would  apply  to  cases  arising  under  various  Court 
of  Requests  Acts,  but  Fleming  v«  Davis  {a),  Baildon  v. 
fUUr  (&)f  Mobiman  v.  Fieiers  (c),  were  in  point  [Maukt  J. 
— ^Tliofle  were  cases  of  applications  for  a  stay  of  proceed- 
ings.] Secondly,  the  Court  would  not  require  an  affidavit 
to  be  piodnced  with  reference  to  the  action  being  brought 
m  zeefpect  of  any  thing  done  in  pursuance  of  the  act ;  but 
to  decide  that  question  he  would  refer  to  the  notes  of  the 
kimed  judge  who  had  tried  the  cause,  Otikes  v.  ABnn  {d). 
To  try  the  question  upon  contradictoiy  affidavits  would  be 
Ug^y  inconvenient,  and  the  Court  would  adopt  the  course 
niggesled  as  being  the  most  satis&ctory. 


TniDAL^  C.  J. — ^The  question,  whether  the  action  was 


(a)  5  D.  ft  Ry.  371. 
9)  3  B.  &  Aid.  210 ;  1  Chit. 
Rep.  535. 


(e)  I  Ohit.  Rep.  6Z7,  n. 
(d)  13  Price,  794. 
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brought  in  respect  of  any  thing  done  in  pursuance  of  the 
Stat  10  Geo.  4,  c.  44,  is  the  first  to  be  determined:  and  we 
may  look  to  the  judge's  notes,  and  see  whether  it  appears 
fix)m  them  that  the  action  was  so  brought  or  not  If  it 
appears  on  the  notes  that  the  action  was  not  so  commenced, 
the  plaintiff  will  get  his  costs  in  the  ordinary  way ;  but  if 
it  appears  on  the  other  hand  that  the  action  was  so  com- 
menced, the  learned  judge  will  certify  or  not,  and  then 
further  questions  may  arise. 

Rule  accordingly. 


Tlie  plaintiff 
declared  in 
treipaM;  and 
alleffed  that 
the  aefenduit 
assaulted  him 


Mathews  i;.  BmnuLPH. 

JLHIS  was  an  action  of  trespass  for  assault  and  false  im- 
prisonment The  declaration  stated,  that  the  defendant  on, 
&c.,  to  wit,  &c.,  with  force  and  arms,  &c.,  made  an  assault 
on  the  plaintiff,  and  then  seized  and  laid  hold  of  him,  and 
"d  w'lS^Ued  forced  and  compelled  him  to  go  through  and  along  divers 
him  to  go         public  streets  to  a  certain  station-house,  and  irom  thence 

alon^  certain       ^ 

public  streets,  to  a  certain  police-office ;  and  that  the  defendant  there  pre- 

house.  and  ferred  and  made  against  him  a  certmn  unfounded  charge, 

apoli«roffic^  to  wit,  that  he  had  unlawfully  attempted  to  procure  and 

where  he  pre-  obtain  fix)m  the  defendant,  a  blank  check-book,  under  fidse 

ferred  against 

him  a  certain    and  firaudulent  pretences;    whereupon   the   plaintiff  was 

nnfoonded  ...  ... 

charge,  that  he  Compelled  to  procure  bail. 

^jJi^^J^^J^      The  plea  stated  that  the  defendant  exercised  the  business 

pocure  from 

nim  a  certain  blank  check-book ;  the  defendant  pleaded  that  the  plaintiff  had  unlawfnlly 
endeavoured  to  obtam  a  blank  check-book  from  him,  by  pretendinff  to  one  O.  A.»  that  he  was 
the  servant  of  one  P.  T.,  who  kept  a  banking  account  at  the  house  of  the  defeiidaiii,  tad 
inducing  the  said  O.  A.  to  go  to  the  house  of  the  defendant,  and  ask  for  a  blank  check>bodk 
for  the  said  P.  T.  s  that  the  said  G.  A.  asked  for  the  check-book,  sajtng  that  he  wanted  it  Ibr 
the  said  P.  T.,  and  that  he  had  been  sent  by  the  plaintiff,  who  was  over  the  waj,  whereas  in 
truth,  the  said  P.  T.  was  not  the  master  of  the  plaintiff,  nor  had  employed  or  directed  the  said 
plaintiff  to  procure  the  said  book  for  him ;  that  the  defendant  thereupon  having  good  tad 
probable  cause  of  suspicion,  and  having  reason  to  suppose  that  the  plaiatiff  haa  unlawfully 
endeavoured  to  obtain  a  blank  check-book  from  him  tor  unlawful  and  unauthoriaed  porpoies, 
gave  him  into  custody,  fcct  Mdd,  that  the  plea  was  bad,  first,  as  alleging  no  ooiq>lete  ofleooe 
to  have  been  committed  by  the  plaintiff,  under  the  7  &  8  Geo.  4,  c.  29,  s.  Si,  in  reapeol  of  which 
he  was  authorised  to  give  the  plaintiff  into  custodv  under  sect.  6i3  of  that  act ;  ana  abo  for  diat 
it  alleged  no  intention  on  the  part  of  the  plaintiff  to  cheat  and  defraud  the  defendant. 
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of  a  banker,  with  certain  partners,  under  the  firm  of  Cocks,        1841. 
Biddnlph,  and  Co.,  at  Charing-cross,  and  that  one  Peter     ||][^^^ 
T1ioinp0OQ  kept  an  aocoont  with  them:  that  on  the  day     _    ^' 
named  in  the  dedaration,  the  plaintiff  did  unlawfully  en- 
donroor  to  obtain  of  and  firom  the  said  firm  a  blank  check- 
bode,  by  then  and  there  pretending  that  the  said  Thompson 
was  the  master  of  the  plaintifl^  and  had  sent  him  to  obtain 
audi  check-bode  for  him ;  and  that  in  pursuance  of  such 
unlawful  endeavour,  he  went  into  Charing-cross,  and  in- 
dooed  one  Geoige  Atkinson,  whom  he  found  there,  to  go 
to  the  hooae  of  the  defendant  and  his  partners,  and  ask  for 
one  of  their  check4)ooks,  and  then  and  there  pretended  to 
the  said  George  Atkinson,  that  the  said  Peter  Thompson 
was  his  master,  and  had  sent  him  to  procure  for  him  one  of 
die  said  check-books  of  the  firm ;  and  just  before  the  time 
mentioned  in  the  declaration,  the  said  Geoige  Atkinson  did, 
bj  the  cider  and  direction  of  the  plaintiff,  go  into  the  house 
of  the  said  defendant  and  his  partners,  and  ask  for  one  of 
dieir  blank  check-books ;  and  on  being  asked  for  whom  he 
wanted  it,  he  said  that  he  wanted  it  for  the  said  Peter 
lliompson,  and  had  been  sent  by  the  plaintiff,  who  was 
oter  the  way ;  whereas,  in  truth  and  in  fiust,  the  said  Peter 
Thompson  was  not  the  master  of  the  plaintiff,  nor  had  au- 
thorised the  plaintiff  to  go  to  the  house  of  the  defendant 
nd  ask  for  the  said  check-booL     The  declaration  then 
alleged,  that  thereupon  the  defendant  went  out  with  the  said 
Geoige  Atkinson,  who  pointed  out  the  plaintiff  as  the  per- 
son who  had  so  directed  him  to  go  to  the  house  of  the  de- 
fendant and  his  partners ;  wherefore,  the  defendant,  having 
good  and  probable  cause  of  suspicion,  and  having  reason  to 
aippoae  that  the  plaintiff  had  unlawfully  endeavoured  to 
obtain  a  blank  check-book  of  the  firm,  for  unlawful  and 
manthorised  purposes^  gave  him  into  custody,  &c« 
General  demurrer. 

Ta^ourdf  Serjt,  in  support  of  the  demurrer.     The  pica 
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1841.       disclosed  no  answer  to  this  action;  for  no  instance  could 
^£[^1^^^    be  found  in  which  such  a  justification  was  pleaded,  unl 


«•  the  actual  commission  of  a  felony  was  charged,  and  unless 

it  was  alleged  either  that  the  plaintiff  had  been  guilty  of 
that  felony,  or  that  the  defendant  had  reasonable  and 
probable  cause  to  suspect  that  he  had  been  so  g^ty.  The 
allegation  here,  in  fiict,  amounted  only  to  this— that  some 
person  had  attempted  to  commit  a  misdemeanor ;  and  no 
authority  could  be  produced  to  shew  that,  under  such  cir- 
cumstances, a  private  individual  could  take  a  suspected 
party  into  custody  without  a  warrant  fix>m  a  ma^trate. 
The  rule  upon  this  subject  was  very  clearly  laid  down  by 
Lord  Tenterdefh  in  Becktoith  v.  Philby  (a). 

Channell,  Serjt.,  for  the  defendant,  admitted  that  the 
plea  could  not  be  supported,  unless  it  could  be  taken  to 
allege  an  offence  or  suspicion  of  an  offence  under  the  7  &  8 
Geo.  4,  a  29. 

Talfourdf  Serjt  That  act  undoubtedly  contuned  dauaen^ 
which,  under  certain  circumstances,  enabled  individuals, 
to  arrest  offenders  without  warrant;  but  the  present  case 
by  no  means  fell  within  its  provisions,  and  this  plea  was 
bad  in  substance,  as  well  as  in  respect  of  its  not  appplying 
itself  to  the  terms  of  the  statute.  The  53rd  section  of  the 
act  was  the  material  section  to  be  considered,  and  that 
recited,  '*  whereas  a  &ilure  of  justice  frequently  arises  from 
the  subtle  distinction  between  larceny  and  fraud,"  and  for 
remedy  thereof,  enacted  *'  that  if  any  person  shall,  by  any 
false  pretence,  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  every  such  ofiender  shall  be  guil^ 
of  a  misdemeanor,  ftc"  No  indictment  could  be  mmntained 
under  this  act,  upon  the  state  of  fects  set  out  in  this  plea, 

(a)  6  B.  &  C.  638 ;  9  D.  ^  Ry.  487*  S.  C. 
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becaofle  an  ineffectual  attempt  to  commit  a  misdemeanor        1841. 
only  was  allied,  and  the  act  would  not  authorize  an  arrest      matobwi 
by  a  priyate  individual  unless  the  offence  was  completed.     _    «• 

,  BiDDULPH. 

Hie  jdea  was,  besidesi  defective,  in  omitting  to  allege  an  in- 
tention to  cheat  and  defi^ud :  for  even  if  the  offence  had 
been  made  out,  such  an  intention  must  be  stated  to  bring 
the  case  within  the  statute.  He  was  then  stopped  by  the 
Court 

CkamieB,  Seijt,  for  the  defendant  The  plea  had  been 
filmed  iqwn  the  63id  section  of  the  act,  which  contained  a 
general  provisicn  for  the  apprehension  of  offenders  found 
committing  any  offence  punishable  under  the  act,  either  by 
nidictment  or  summaiy  conviction,  and  which  apprehension, 
it  was  provided,  might  be  made  without  warrant,  by  any 
peace  officer,  or  by  the  owner  of  the  property,  on  or  with 
reipect  to  which  the  ofience  should  be  committed,  or  by  his 
servant  or  any  person  authorized  by  him. 

Maulb^  J. — ^That  section  does  not  give  the  power  of 
urest  in  the  case  of  a  person  who  is  only  in  the  course  of 
dobag  something  which  may  become  an  offence. 


Tna>AL,  C.  J. — Can  there  be  any  ofience  under  the  act, 
nnkflB  the  goods  are  obtained,  and  unless  there  is  an  in- 
tentkm  to  defiand?  Both  of  those  ingredients  are  here 
omitted,  and  the  plaintiff  must  have  judgment 

Judgment  for  the  Plaintiff 
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1841. 

Walker  v.  Needham. 

In  an  action  of  x^HANNELLj  Serjt,  moved  for  a  rule,  calling  upon  the 

corerpoeaesT*  pliuntifF  to  shew  cause  why  the  verdict  found  for  him  at 

p^  not  M^  the  trial  of  this  cause  should  not  be  set  aside,  and  a  new 

aeaaed ;  the  trial  had.     It  was  an  action  of  detinue,  to  recover  a  boat, 

plaintin  called 

a  witness  to  Stated  in  the  declaration  to  be  of  the  value  of  20iL,  and  the 

a^Miion,  wET"  defendant  pleaded,  first,  the  general  issue ;  and  secondly, 

SThUiSrti^-  ^®^y^  *«  property  of  the  plaintiff  in  the  boat     The 

jfdd.  Six  TOO  cause  was  tried  before  the  under-sheriff  of  the  coun^  of 


havinff  been      Middlesex,  when  a  witness  named  Roberts  was  called  to 
trilutruie  ad-   P^^®  ^^  property  in  the  boat,  and  he  stated,  that  he  and 


minion  of  his  the  plaintiff  were  partners  in  it    The  under-sheriff  left  it 

evidence,  the  *•  ^ 

Court  would  to  the  juiy  to  find  for  the  plaintiff,  if  they  thought  that  he 

w^^Ld  ^^  possessed  of  the  boat,  either  as  his  own  propertyr,  or  as 


on 


grant  a  new      partner  therein  with  Roberts,  and  the  juiy  found  that  he 
On  shewing   was  partner  with  Roberts,  and  a  verdict  was  thereopcm 

canse  affunst  a 

raleninfora  entered  for  the  plaintiff,  with  SL  damages.  The  grounds 
^^"^il^be-  upon  which  this  motion  was  made  were,  the  alleged  mis- 
ri£  the  ^t  direction  of  the  under-sheriff,  and  the  improper  reception  of 
shewing  cause  the  evidence  of  Roberts,  the  latter  point  being  the  material 
▼ided,  not  only  One.  The  case  of  Stancliffe  v.  Hardwick  (a)  was  cited« 
^u|  office  [-j^,^^  c.  J.— The  objection  not  having  been  made  at 
K"^  h  ^  ^®  tnsXy  we  ought  not  now  to  interfere.]  Secondly,  the 
has  been  ob-  action  of  detmue  was  not  such  an  action  as  could  be  tried 
the'sherirs^  before  the  under-sheriff.  The  statute  3  &  4  Wm.  4,  c  42, 
~*^^^^^  s.  17,  enacts,  "  that  in  any  action  depending  in  any  of  the 
ob|ec^  is       superior  Courts,  for  any  debt  or  demand  in  which  the  sum 

cause  tried       sought  to  be  recovered,  and  indorsed  on  the  writ  of  sum- 
before  the  she- 

Wblte  aT  f«)  ^•'^  VOL  3,  p.  762.  O..  S. ;  2  C.  M.  &  R.  1.  S.  C 

Writ  of  Trial 

Act,  3  &  4  Wm.  4,  c  42,  s.  17,  the  form  of  motion  is,  not  for  a  new  trial,  but  to  set  aade  the 

writ  of  trial,  and  all  subscNpent  |Mroceedings. 

The  plaintiff  declared  in  detinue,  and  stated  the  Talue  of  the  chattel  to  be  201 :  AU;  dirt 
the  case  was  one  which  might  be  tried  before  the  sheriff  nnder  the  Writ  of  Trial  Act,  3  &  4 
Wm.  4,  c  42,  8.  17. 

Qumrtt  whether  the  consent  of  the  defendant  to  the  makhig  of  a  judge's  order,  directing  a 
writ  to  issue  for  the  trial  of  a  cause  before  the  sheriff,  waives  an  objection  to  Ae  writ  of  tnal, 
on  the  groottd  of  the  want  of  jurisdiction  of  the  sheriff. 
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moDSy  shall  not  exceed  20L,  it  shall  be  lawful  for  the  Court       1841. 
in  whidi  such  suit  shall  be  depending,  or  any  judge  of      wTlker 
any  of  the  said  Courts  (if  such  Court  or  judge  shaU  be  *'- 

fliOisfied  that  the  trial  will  not  involve  any  di£Bcult  question 
of  fiict  or  law,  and  such  Court  or  judge  shall  think  fit  to  do 
to),  to  order  and  direct,  that  the  issue  or  issues  joined  shall 
be  tried  before  the  sheriff  of  the  county  where  the  action  is 
broiig^ty  or  any  judge  of  any  Court  of  Record  for  the  reco- 
wsj  of  debt  in  such  county ;  and  for  that  purpose,  a  writ 
dun  iflsoe,  directed  to  such  sheriff,  commanding  him  to  try 
ndi  iflsue  or  issues,  by  a  jury  to  be  summoned  by  him,  and 
lo  return  such  writ,  with  the  finding  of  the  jury  thereon 
indorKd,  at  a  day  certain,  in  term  or  in  vacation,  to  be 
nmed  in  such  writ;  and  thereupon  such  sheriff  or  judge 
ihiU  summon  a  jury,  and  shaU  proceed  to  try  such  issue  or 
iMiesL*    Tlie  nature  of  an  action  of  detinue  was  to  recover 
tipedfic  chattel,  or  the  value  thereof,  but  this  could  not  be 
liken  to  be  ''  a  debt  or  demand  *  within  the  statute.     He 
dted  Imsk's  Praetiee,  p.  489. 
A  rule  nifli  having  been  granted  on  this  point, 

Bampoif  Serjt^  on  a  subsequent  day,  appeared  to  shew 


Ckatmek  Serjt^  objected  that  cause  could  not  be  shewn, 
because  the  plaintiff  had  omitted  to  take  office  copies  of  the 
iBdavits  (a)« 

Bampoi,  Seijt,  stated  that  copies  of  the  affidavits  had 
been  taken^  but  the  plaintiff  had  not  taken  a  copy  of  the 
Aeriff's  notes. 

Tdtoal,  C.  J. — You  must  take  a  copy  of  the  notes,  and 
may  take  them  now. 

(i)  Vide^  Bnmm  v.  Proktri,  anie,  vol.  1,  p.  659  i  In  re  Ro^$,  mUe 
vol.  9,  p.  996, 0.  S. 
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1841.  A  copy  not  being  in  readiness,  the  Court  directed  the 

Walker      attorney  to  pay  for  iu  and  waived  the  actual  taking  of  it 


V. 

Nbedham. 


Bompas,  Serjt,  first,  the  objection  raised  to  the  juris- 
diction of  the  sheriff  had  been  waived  by  the  defendant 
consenting  to  the  order  of  the  learned  judge,  by  which  the 
writ  was  directed  to  be  issued ;  and  although  in  the  ease  of 
Lawrence  v.  Wilcock  (a),  the  Court  of  Queen's  Bench 
expressed  an  opinion,  that  such  an  objection  could  not  be 
waived  by  consent,  the  Court  would  be  little  diqx30ed  to 
support  such  a  rule.  The  reference  of  causes  in  various 
stages  to  tribunals  possessed  of  no  real  authori^,  was  of 
every  day  occurrence ;  and  an  objection  such  as  that  now 
raised,  might  as  well  be  made  in  respect  of  the  want  of 
authority  of  an  arbitrator,  to  whom  it  was  referred  to  certify 
the  amount  of  damages  in  a  particular  case,  after  his  award; 
or  of  a  judge  at  Chambers,  to  whom  a  matter  was  referred 
after  Term,  which  was  properly  cognizable  by  him  only 
during  Term,  aft:er  his  decision  had  been  given.  The 
affidavits  disclosed  a  clear  consent  on  the  part  of  the  de- 
fendant, that  this  cause  should  be  tried  before  the  sheriff; 
and  it  was  stated  in  them,  that  it  being  suggested  to  the 
defendant's  attorney  that  he  might  raise  this  objectioa  if 
the  result  of  the  trial  should  be  unsatisfactory  to  him,  he 
immediately  gave  a  verbal  undertaking  that  the  judgment 
should  be  final,  and  that  thereupon  the  judge's  order  was 
obtained  by  consent  Secondly,  this  was  an  action  cleaily 
triable  before  the  sheriff.  The  statute  3  &  4  Wm.  4,  c.  42, 
was  intended  for  the  benefit  of  suitors,  and  must  receive  a 
fiur  and  liberal  construction.  Price  v.  Morgan  (&)  shewed, 
that  where,  substantially,  the  demand  was  within  the  statute, 
the  Court  were  anxious  to  uphold  the  application  of  its 
provisions  to  the  particular  case.  The  declaration  here 
stated  the  value  of  the  chattel  to  be  20^  ;  and  as  the 

(a)  U  Ad.  &  £1.  941  $  3  Per.      S.  C,  O.  S. 
&  Day.  536 ;  Ante,  vol.  8,  p.  681,  (fi)  2  M.  &  W.  53. 
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demand  was  limited  to  that  sum  no  more  could  be  reco- 

yeiedy  and  so  fiur  the  case  was  within  the  statute.     That  it 

was  a  demand  within  the  statute  was  obvious,  because  the  «. 

judgment  would  be  in  the  alternative,  that  *^  the  plaintiff 

do  recover  the  goods,  or  the  value  thereo£''    JUen  v. 

Pmk{a)  diewed,  that  when  it  appeared  on  the  face  of  the 

dedantiicm  that  the  demand  was  for  a  sum  certain,  not 

exceeding  20iL,  the  case  was  within  the  statute,  and  that 

die  woid  ''demand*  had  a  more  extensive  signification  than 

"debt"     JaequotY.  Boura{b)  was  not  a  decision  which 

ms  at  all  unfiivourable  to  the  pliuntiff  in  this  case.     There, 

in  indebitatus  assumpsit  for  wages,  the  damages  claimed  in 

each  count  were  lOOL    The  particulars  claimed  7L  19«.  for 

&C.  **  and  also  such  further  sum  by  way  of  damages 

the  jury  mi^t  think  proper  to  give  for  the  wrongful  dis- 

of  the  plaintiff  without  notice."  The  amount  indorsed 

OD  the  writ  was  12^  19«.    It  appeared  that  the  plaintiff  had 

been  engaged  at  a  salary  of  60iL  per  annum,  and  dismissed 

vitbout  any  notice,  and  he  had  a  verdict  for  15L  19«. ;  it 

wm  held  that  that  was  not  a  case  triable  before  the  sheriff, 

beeanse  a  demand  limited  to  20L  was  not  indorsed  on  the 

writ  of  summons  within  the  true  meaning  of  the  act     That 

dicnniatanoe,  therefore,  dearly  distinguished  that  case  fix)m 

die  present    Thirdly,  the  application  here  made,   as  it 

ippeared  firom  the  form  of  the  rule  nisi,  was  incorrect    The 

nde  called  upon  the  pliuntiff  to  shew  cause  why  a  new  trial 

dioiild  not  be  had.    But  to  make  such  a  rule  absolute  would 

be  only  to  increase  the  evil.compliuned  of,  by  sending  back 

die  cause  to  be  tried  a  second  time,  before  what  was  alleged 

to  be  an  incompetent  tribunaL  The  motion  should  have  been 

to  set  aside  the  writ  of  trial,  and  all  subsequent  proceedings. 

GUmnett,  Serjt,  in  support  of  the  rule.  First,  as  to  the 
liBtpcmit,  the  rule  might  be  taken  to  ask,  in  effect,  for  a 
new  trial  before  a  judge  of  the  superior  Court  ^Tindal, 
C.  J. — ^Iliat  cannot  be.    Your  rule  should  have  been  to 

(s)  4  M.  &  W.  140  :  Ante,  vol.  6,  p.  668,  O.  S. 

(6)  5  M.  &  W.  156 ;  Ant9,  vd.  7,  p.  331,  S.  C,  O.  S 
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1841.       set  aside  the  writ  of  trial  and  subsequent  proceedingiL] 
^^^Cmi      ^^^  ^^  ^^  been  drawn  up  in  its  present  form  erroneously 
0.  by  the  clerk,  and  the  Court  would  not,  therefore,  suflTer  this 

objection  to  prevail  [^Tindal,  C.  J. — ^The  objection  is  an- 
swered, it  being  a  mistake  of  the  clerk.]  Secondly,  sup- 
posing the  main  objection  to  the  jurisdiction  of  the  sheriff 
to  be  available,  it  could  not  be  waived  by  the  consent  of 
the  party.  This  was  a  case  in  which  the  Court  itself  was 
interested :  for  the  sheriff  did  not  give  judgment^  but  the 
record,  as  in  the  case  of  a  Nisi  Prius  record,  was  faroug^it 
back  into  Court,  and  judgment  was  thereupon  given.  Law 
rence  v.  Wikock  was  precisely  in  point  in  this  case ;  and 
further,  fix)m  Wibon  and  Wife  v.  Thorpe  (a),  it  was  to  be 
gathered,  that  the  authority  of  the  Court  could  not  be 
delegated,  except  in  obedience  to  the  statute.  There,  oa 
the  trial  of  a  cause  before  the  under-sherifl^  under  the  Writ 
of  Trial  Act,  a  verdict  was  taken  by  consent  for  the  plain- 
tiff, subject  to  a  reference,  both  parties  consenting  that  the 
arbitrator  should  have  power  to  order  a  verdict  to  be  en- 
tered for  either  party ;  but  the  Court  set  aside  the  verdict 
and  judgment,  though  not  the  award,  on  the  ground  that 
the  sheriff  was  bound  to  try  the  cause,  and  could  not  de- 
l^ate  his  authority  to  another.  So  also  here,  the  Court 
could  not  delegate  its  authority  to  the  sheriff,  except  under 
the  act  [^Tindal,  C.  J. — The  same  aigument  would  a^y 
to  sending  a  case  out  of  Court  to  the  arbitration  of  a  bar- 
rister.] There,  the  Court  would  give  judgment  upon  the 
award,  but  the  award  would  not  be  noticed  upon  the  re- 
cord at  alL  Here,  however,  if  the  trial  of  the  cause  before 
the  sheriff  was  unauthorised  under  the  act,  it  would  be 
error  on  the  record.  Thirdly,  was  the  cause  one  whidb 
could  be  tried  before  the  sheriff  ?  Cases  of  assumpsit  had 
been  considered  with  reference  to  the  statute,  and  the  eariy 
cases  of  Price  v.  Morgan^  and  AUen  v.  Pinkf  had  been  in 
some  degree  controlled  by  the  more  recent  dedsions  in 
Jacquot  V.  Bouraj  and  Lawrence  v.  Wikock.    The  ques- 

(a)6M.^  W.r2l. 
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tioD  of  computation  of  damages  appeared  to  be  unimportan  t,        1 84 1 . 
becanse  in  most  of  the  closes  cited,  the  determination  of    ^^^^kkr 
their  amount  was  matter  of  great  &cility.    Jacquot  v.  Boura  ^- 

was  directly  with  the  defendant,  for  that  case  proceeded 
i^n  further  damages  being  demanded,  beyond  those  spe- 
cified in  the  particulars;  and  here  also  the  plaintiff  might 
have  recovered  damages  beyond  the  valae  of  the  chattel  (a)» 
md  so  the  amount  of  the  demand  might  be  said  to  be  in- 
creased beyond  20iL  WaUtm  v.  Abbott  (6)  shewed  that  the 
Writ  of  Trial  Act  did  not  apply  to  actions  of  tort ;  but  the  tor- 
tious detainer  of  a  chattel  was  the  gist  of  an  action  of  detinue, 
Olediiane  v.  Hewitt  (c).  The  real  object  of  the  act  was  to 
include  cases  within  its  operation,  where  in  substance  the 
action  was  brought  to  recover  a  given  amount ;  and  it  was  to 
be  applied  only  to  cases  where  the  demand  was  in  the  nature 
of  a  debt  In  detinue,  however,  the  object  was  to  recover 
pnwwrion  of  a  chattel  specifically ;  and  although  the  judg- 
ment was  in  the  alternative,  that  the  plaintiff  shall  recover 
die  goodfl^  or  the  value  thereof,  yet  the  chattel  itself  was  its 
primary  object ;  Cro.  Jae.  682,  683 ;  TicUTs  Forms,  388 ; 
JMtam^M  EnU  202 ;  2  Kieho.  64 ;  and  that  object  was  only 
defisated  by  the  obstinacy  of  the  defendant  {d). 

TmiiAL,  C.  J. — ^This  is,  in  substance  and  effect,  a  motion 
to  arrest  the  judgment  in  this  case ;  and  I  do  not  think  that 
we  should  be  called  upon,  on  motion,  to  arrest  the  judg^ 
ment  where  the  case  is  one  of  nicety  and  difficulty,  and 
i^ypears  on  the  record.  Still  less  should  we  be  so  called  on, 
OD  the  ground  that  the  writ  was  improperly  issued  to  the 
sheriff,  when  it  appears,  that  the  party  who  now  complains 
was  instrumental  to  the  case  going  before  the  sheriff,  by 
giving  his  consent  to  the  writ  being  issued.     It  might  not 

(s)  See  Cro.  Elis.  116;  Tidd  (c)  1  Tyr.  450;  1  Cr.  &  Jer. 

1006,  rtli  ed.  i    Tidd'B    Forme,  565,  S.  C. 

303.  (i)   See    3    Bla.    Com.    146; 

(6)  Ante,  vol.  2,  p.  215,  O.  S. ;  Wils.  120;  Co.  Litt.  296;  Com. 

2  C.  &  M.  150,  S.  C.  Dig.  tit.  "  Detinue." 

VOL.   L — V.  a  Q  D.   P.   C. 
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be  necessary,  therefore,  to  give  a  final  and  decisive  opinion 

upon  the  main  question  which  has  been  argued ;  but  as  the 

^^    ^'  case  has  arisen  before  us,  I  feel  no  hesitation  in  sayinir,  that 

Needham.  .  .     .    ^ 

as  at  present  advised,  I  think  that  this  is  a  case  within  the  act 
3  &  4  Wm.  4,  c.  42,  s.  17.  The  words  of  the  act  are  not 
limited  to  actions  of  debt  only,  but  extend  to  demands  of 
that  nature,  and  substantially  of  the  same  quality  and 
character,  and  we  know  very  well  that  detinue  is  an  action 
on  a  contract,  and  comes  within  the  class  of  actions  called 
actions  of  contract,  and  not  within  that  class  called  actions 
of  tort  The  writ  is  to  recover  the  specific  chattel  itself 
or  the  value  thereof  which  sounds  rather  in  contract  than 
tort;  and  the  very  circumstance  that  debt  and  detinue  may 
be  joined  in  the  same  declaration  (a),  distinctly  points  to 
the  same  result  The  old  form  of  the  writ  in  debt,  was  not 
only  debet  but  detinet;  but  in  actions  by  and  against 
executors  they  left  out  the  debet,  and  inserted  the  detinet 
only.  Therefore,  it  seems  to  me,  that  as  the  sum  at  which 
the  chattel  is  valued,  confined,  and  limited  to  a  specific 
amount,  may  be  indorsed  on  the  writ  of  summons ;  and  as 
it  is  virtually  and  substantially  contract,  and  if  not  actually 
debt,  as  near  to  it  as  can  be,  the  action  of  detinue  is  within 
the  Writ  of  Trial  Act  However,  if  the  parties  are  dissatisfied 
with  our  opinion,  the  error  will  be  upon  the  record,  and 
they  can  take  what  course  they  please.  The  present  rule, 
however,  must  be  discharged. 

CoLTiifAN,  J. — ^It  appears  to  me  that  this  is  an  action  for 
a  demand  not  exceeding  20/L,  and  that  it  is  such  an  action 
as  might  be  tried  before  the  sheriff  under  this  statute.  The 
plaintiff  cannot,  by  any  compulsory  proceeding,  enforce  the 
payment  of  more  than  the  sum  indorsed  on  the  writ,  and 
clfdmed  in  the  declaration,  but  he  may  recover  some  small 
sum  fiirther  for  damage.  But  that  is  the  case  in  debt  also; 
for  supposing  an  action  for  debt  to  be  brought,  some  damage 

(a)  2Saund,  117  b. 
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might  arise  in  respect  of  the  detention  of  the  amount,  and  yet        1 841 . 
the  Coort  might  send  the  case  for  trial  before  the  sheriff,  there     ^^iS^alkke 
being  no  more  than  20/.  claimed  by  the  indorsement  on  the  «• 

writ,  or  by  the  declaration.  If  the  Court  is  wrong,  how- 
e? er,  in  this,  it  will  be  error  on  the  record,  and  the  defendant 
may  take  advantage  of  it  I  agree  that  if  it  is  error  on  the 
leooid,  it  could  not  be  waived ;  but  it  appears  to  me,  that 
that  question  does  not  arise  herei  as  this  is,  by  analogy 
to  an  action  of  debt,  such  an  action  as  might  be  tried 
before  the  sheriff. 

Ebskinb  J. — ^This  is  a  case  in  which  the  plaintiff  seeks  to 
recover  a  chattel,  the  value  of  which  is  under  20iL,  and  in 
which  he  has  adopted  a  form  of  proceeding  by  which  he 
ocMiId  only  recover  judgment  for  the  chattel,  or  the  value  of 
hf  within  the  limit  which  he  has  prescribed  in  the  declara- 
tioo;  and  unless  it  appears  clearly  that  the  case  is  not 
widiin  the  statute,  we  ought  not  to  set  aside  the  writ     The 
act  refers  to  actions  for  any  *^  debt  or  demand  "  in  which 
die  sum  sought  to  be  recovered  does  not  exceed  20L ;  and 
this  beii^  a  demand  under  which  the  value  of  a  chattel 
may  be  recovered,  as  well  as  the  chattel  itself,  there  is  no 
TCflson  why  the  cause  should  not  be  tried  before  the  sheriff, 
as  well  as  an  action  of  debt     If  it  had  been  suggested  here, 
when  the  order  for  the  writ  of  trial  was  applied  for,  that 
some  diflScult  question  of  law  or  of  &ct  might  arise ;  or  if 
die  granting  of  the  order  was  otherwise  opposed,  the  case 
mig^t  have  been  differently  presented  to  the  Court ;  but  I 
dunk  that  the  case  fidls  within  the  words  and  the  meaning 
of  the  act,  and  that  we  ought  not  to  set  the  writ  aside, 
more  espedally  as  the  defendant  here  has  been  the  very 
means  of  having  the  cause  tried  before  the  sheriff  by  con- 
tenting to  the  writ    I  think,  therefore,  that  this  rule  should 
be  discharged ;  and  that  the  defendant,  if  he  is  dissatisfied 
with  our  judgment,  should  be  put  to  a  writ  of  error. 

Maule,  J. — I  also  think  that  this  rule  should  be  dis- 

q2 
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1841.        charged;  but  I  agree^  that  the  consent  here  stated  to  have 
^^"^'^■""'^     been  given,  is  not  such  a  consent  as  the  Court  should  have 
v*  taken  notice  of  in  dischaiging  a  motion  in  arrest  of  judgmenL 

It  appears  to  me,  however,  that  this  case  of  detinue  is  a  case 
of  a  demand,  where  the  sum  sought  to  be  recovered  is  not 
more  than  20/.  within  the  meaning  of  the  statute.  The 
intention  and  object  of  the  act  is,  that  the  sheriff  shall  try 
small  matters,  in  which  questions  of  a  simple  nature  only 
are  Ukely  to  arise ;  and  that  the  power  of  the  sheriff  is 
restricted  to  cases  of  this  sort ;  first,  by  the  act  saying  that 
actions  in  which  debts  or  demands  may  be  claimed,  not 
exceeding  20L,  may  be  tried  before  him ;  and,  secondly,  by 
its  providing  that  the  judge  granting  the  order  shall  be 
satisfied  that  no  difficult  question  of  law  or  fact  is  likely  to 
arise.  Now  it  has  been  aligned  in  this  case,  that  the 
'^  demand  "  referred  to  in  the  act,  must  be  a  demand  in  the 
nature  of  a  debt  That  in  an  action  of  detinue  a  sum  of 
money  is  sought  to  be  recovered,  appears  evident  from  this ; 
that  the  plaintiff  can  only  compel  the  defendant  to  pay  him 
a  sum  of  money;  and  that  pushing  the  proceedings  at 
common  law  to  their  fullest  extent,  the  chattel  itself  cannot 
be  laid  hold  of;  and  I  think  that  the  demand  is  so  much  in 
the  nature  of  a  debt,  that  it  may  be  said  to  &11  deariy 
within  this  statute.  Debt  will  lie  not  only  for  money,  but 
for  things  of  a  species ;  as  in  The  Earl  of  Falmouth  v.  Peit- 
rote  (a),  where  an  action  was  brought  for  tolls  of  fish  ;  and 
it  was  held  that  debt  would  lie,  and  if  the  action  had  been  for 
certain  fish,  detinue  might  have  been  joined  with  debt 
The  case,  therefore,  falls  within  the  description  of  cases 
pointed  out  by  the  statute,  which  the  sheriff  may  try. 

Rule  dischaiged. 
(a)  6  B.  &  C.  3S5 ;  S«e  Hard.  4S6. 
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1841. 

Brunt  v.  Wardell. 

Storks,  Seijt.,  moved  for  a  rule,  calling  upon  the  plain-  A  plaintiff 
tiff  to  shew  cause  why  an  order  made  at  Chambers  by  Colt-  ted  to  sue  in 
many  J.,  on  the  23rd  October,  should  not  be  rescinded.  St^\C^"^ 
From  the  affidavits  it  appeared  that  this  action  had  been  mencement  of 

^'^  the  suit;  not- 

commenced  in  the  year  1840,  and  an  appearance  was  entered  witbstaiiding 
in  Michaelmas  Term  of  that  year.     On  the  22nd  June,  in  c.  ^15,  the       ' 
the  present  year,  an  application  was  made  to  Coltmauy  J.,  at  ^'^  P^ 
Chambers,  who  made  an  order  that  the  plaintiff  should  sue  power  to  ad- 
in  tonxA  pauperis ;  but  in  the  month  of  July  that  order  was  to  sue  in  fonnA 
rescinded,  upon  the  application  of  the  defendant,  on  the  J^JS^™  u^, 
ground  that  such  an  order  could  not  be  made  pendente  "  ^^  "  ^^ 
lite,  the  cases  of  Foss  v.  Racine  (a),  and  LoveweU  v.  Cur'   Hen.  7,  c  12. 
iu  (&),    being  relied  upon.      The  plaintiff   subsequently 
applied  to  the  learned  judge,  citing  the  case  of  Casey  v. 
Twnlin  (c),  and  the  original  order  was  on  the  23rd  of  that 
month  renewed,  the  parties  being  left  to  apply  to  the  Court 

Siephenj  Serjt,  shewed  cause. — The  only  question  in 
&pute  was,  whether  it  was  competent  to  the  learned 
judge  to  make  an  order,  admitting  the  plaintiff  to  sue 
m  form&  pauperis,  after  the  commencement  of  the  suit 
The  cases  of  Fou  v.  Racine  and  LoveweU  v.  Curtis  were 
quite  immaterial  in  the  present  inquiry.  The  first  of 
those  cases  appeared  to  support  the  view  sought  to  be  sus- 
tdbed  on  behalf  of  the  defendant,  that  the  admission  of  a 
party  to  sue  in  fbrmft  pauperis,  after  the  commencement  of 
the  suit  was  improper,  such  admission  being  in  contra- 
Tendon  of  the  23  Hen.  8,  c.  15,  s.  2 ;  while  in  the  second, 
the  Court  declared  such  an  order  to  be  clearly  irregular,  and 
ordered  the  plaintiff  to  be  dispaupered,  or  to  find  seciuity 
ibr  costs.     But  the  more  recent  case  of  Casey  v.  Tomlin 

(o)  4  M.  &  W.  610;  Ante,  vol.  (c)  7  M.  &  W.  189;  Ante  vol. 

7,  p.  203»  O.  S.  S.  C.  8,  p.  892,  O.  S.  S.  C. 

(6)  5  M.  &  W.  15S. 
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1841.        completely  overturned  the  rule  laid  down  by  the  Court  of 
Brunt       Exchequer  in  the  previous  decisions,  and  left  the  question, 
'•  which  appeared  to  have  been   previously  decided  upon, 

open  to  further  discussion.  The  case  of  Langley  v.  Blacker' 
hy  (a)  was  there  cited,  but  the  Court,  although  all  the  au- 
thorities were  before  them,  positively  refused  to  give  any 
opinion  upon  the  question.  The  present  case,  therefore^ 
came  before  this  Court,  as  if  the  cases  in  the  Court  of  Ex- 
chequer had  never  occurred ;  and  the  decision  of  the  Court 
must  be  given  upon  the  construction  to  be  put  upon  the 
statutes  11  Hen.  7,  c.  12,  and  23  Hen.  8,  c  15,  as  well  as 
upon  the  practice  which  would  be  found  to  have  prevailed 
upon  this  subject.  In  the  case  of  Casey  v.  TomUn,  Lord 
Abinger,  at  the  same  time  that  he  expressed  an  opinion  that 
an  order  like  that  of  the  learned  judge  in  the  present  caae^ 
was  irregular,  declared  that  *^  if  there  were  any  decisions  the 
other  way,  or  any  inveterate  practice  to  that  efiect,  the 
Court  would  be  anxious  not  to  overturn  it"  The  practice 
for  100  years,  at  all  events,  was  in  favour  of  the  plaintiff 
in  this  case,  for  in  the  case  of  Langley  v.  Blackerby,  which 
was  decided  in  the  12  Geo.  2  (1738),  it  was  held  to  be  re- 
gular to  admit  a  plaintiff  in  forma  pauperis  pendente  lite, 
and  in  Tidd,  p.  93,  of  the  8th  ed. ;  Archb.,  790 ;  Ckiii. 
Arch.,  p.  918,  the  same  rule  was  laid  down.  Tidd^sAppenf* 
dixy  p.  20,  also  gave  the  form  of  petition  by  a  pauper,  which 
was  framed  in  the  alternative,  to  be  presented  before  or  after 
the  commencement  of  the  suit  In  Bhod  v.  Lee  (6),  whidi 
occurred  in  1769,  fFilmoty  C.  J.,  cited  from  his  manuscript 
notes  a  case  of  Oats  v.  HoUday,  Trin.  22  &  23  Gea  2, 
where  it  was  at  first  doubted  whether  a  plaintiff  could  be 
admitted  in  form&  pauperis  after  the  commencement  of  the 
suit,  but  at  length  it  was  resolved  that  he  might  be  so  ad- 
mitted at  any  time  of  the  suit,  and  the  Court  resolved  that 
a  person  so  admitted  should  not  pay  costs  from  the  begin- 
ning of  the  action.     The  case  of  Blood  v.  Lee  was  said  to 

(a)  Andr.  306.  (6)  3  Wile.  24. 
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have  been  adjoomed  by  Parke,  B.,  in  Casey  v.  Tomlith  and        1841. 
undoubtedly  it  was,  but  the  inference  sou^t  to  be  drawn 
fiom  that  circumstance,  that  the  point  here  in  dispute  was 
considered  doubtful,  could  by  no  means  prevail,  for  it  was 
not  the  point  in  Blood  v.  Lee  which  was  adjourned,  which 
was,  whether  the  prisoner  was  entitled  to  his  discharge. 
Tlie  case  of  Blood  v.  Lee,  however,  from  the  course  which 
it  had  taken,  appeared  to  recogmize  the  practice  here  con- 
tended for.     There,  assumpsit  had  been  commenced  in  the 
Palace  Court  for  about  the  sum  of  9/.,  which  the  defendant 
moved  into  the  King's  Bench  by  habeas  corpus.     The  cause 
being  at  issue,  and  the  plaintiff  not  having  proceeded  to  trial 
m  doe  time  after  issue  joined,  the  defendant  gave  him  notice 
of  motion  for  judgment  as  in  case  of  a  nonsuit     Before  the 
motion  came  on,  the  plaintiff  (being  a  poor  man)  applied 
to  be  admitted,  and  was  admitted  to  proceed  in  the  suit,  in 
bnak  pauperis.     Afterwards,  upon  shewing  cause,  this  rule 
wm  made  absolute,  because  the  plaintiff  or  his  attorney 
would  not  undertake  to  pay  the  costs  of  that  application  to 
the  Court,  whereupon  judgment  as  in  case  of  a  nonsuit 
was  entered.     The  plmntiff  being  then  taken  in  execution 
upon  that  judgment,  it  was  moved  that  he  might  be  dis- 
chaiged  out  of  custody,  on  the  ground  that  a  pauper  was 
not  liable  to  costs  in  that  case.     So,  although  the  main  ques^ 
tiou  before  the  Court  there  was  adjourned,  the  practice  of 
admitting  a  plaintiff  in  form&  pauperis  pendente  Ute  was 
deaily  recognised  and  acted  upon.    Jonee  v.  Peers  (a)  was 
abo  referred  ta     Turning  to  the  provisions  of  the  statutes 
of  Hen.  7  and  Hen.  8,  it  appeared  that  the  di£Bculty  which 
had  arisen  in  the  cases  in  the  Court  of  Exchequer  had  pro> 
ceeded  upon  the  terms  of  the  latter  act  The  second  section 
of  that  act  provided,  that  all  and  every  poor  person,  being 
pfamtiff  in  any  of  the  actions  mentioned  in  sec.  1,  which, 
''at  the  commencement  of  their  suits  or  actions,"  be  ad- 
ndtted  by  the  directi<m  of  the  judge  or  judges  where  such 

(a)  M'Clel.  &  Y.  282. 
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suits  diall  be  pursued  and  taken,  hare  their  prooefls  and 
counsel  of  charity  without  any  money  or  fee  paying  fhr  the 
V-  same,  shall  not  be  compelled  to  pay  any  costs  by  virtue  and 

force  of  that  statute,  that  is,  on  nonsuit  or  verdict  for  the 
defendant  But  the  previous  statute  of  Hen.  7  shewed  that 
the  Le^Iature  had  had  no  such  confined  object  as  was  at- 
tributed to  this  act,  and  that  actions  were  contemplated  by 
its  enactments,  not  only  before  the  suing  out  of  the  writ, 
but  subsequendy  also  when  the  writ  was  returnable  befi»e 
the  judges.  That  statute  provided  that  **  every  poor  person, 
which  shall  have  cause  of  action  against  any  person,  shall 
have,  by  the  discretion  of  the  Chancellor  for  the  time  being, 
writ  or  writs  ori^nal,  or  writ  of  subpoena,  according  to  the 
nature  of  their  causes,  paying  nothing  for  the  seak  of  the 
same,  nor  to  any  person  for  the  writing  of  the  same  writ  or 
writs.  And  that  the  said  Chancellor  shall  direct  such  of  the 
clerks,  which  shall  do  and  use  the  making  of  the  same  writs^ 
to  write  the  same  ready  to  be  sealed,  and  also  learned 
counsel  and  attorneys  for  the  same,  without  any  reward 
taken  therefore.  And  after  the  said  writ  or  writs  be  re- 
turned, if  it  be  before  the  King  in  his  Bench,  the  justices 
there  shall  assign  to  the  same  poor  persons  counsel,  learned 
by  their  discretions,  which  shall  give  their  counsel,  nothing 
taking  for  the  same ;  and  likwise  the  justices  shall  appoint 
attorney  and  attorneys  for  the  same  poor  persons,  and  all 
other  offices  requisite  and  necessary  to  be  had  for  the  qpeed 
of  the  said  writs  to  be  had  and  made,  which  shall  do  their 
duties  without  any  reward  for  their  counsels,  help,  and  busi- 
ness in  the  same.  And  the  same  law  and  order  shall  be 
observed  and  kept  of  all  such  suits  to  be  made  befbie  the 
King's  Justices  of  his  Common  Pleas,  and  Barons  of  his 
Elxchequer,  and  all  other  justices  of  the  Courts  of  record, 
where  any  such  suit  shall  be."  This  act  clearly  enabled 
the  judges  to  interpose  ^^  after  the  said  writ  or  writs  be  re- 
turned," and  its  whole  eifect  was  as  much  applicable  to  a 
suit  aft;er,  as  before  or  at  the  time  of  its  commencement 
The  words  relied  on  in  the  statute  of  Hen.  8  besides  did  not 
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occur  in  sndi  a  form  as  to  entitle  them  to  tliat  full  force  1841. 
which  had  been  attempted  to  be  given  them.  [^Tindal,  C.  J.  Bront 
I  find  in  Manning^  Excheq.  Prac.^  p.    137,  a  rule   of  ^' 

3  Gea  1»  which  *^  provides  that  a  person  to  whom  the  pn- 
lil^^e  of  suing  in  forma  pauperis  is  granted  pendente  lite, 
must  give  security  to  pay  the  costs  incurred,  before  admit- 
tance.]   The  Court  then  called  on 

Sioris,  Serjt.,  in  support  of  his  rule. — That  rule  of  Court 
was  not  so  explicit  in  its  terms  as  to  be  decisive  against 
dbe  defendant  on  this  motion ;  and  it  must  be  taken  that 
the  intention  of  the  statutes  of  Hen.  7,  and  Hen.  8,  was 
to  refer  only  to  the  admission  of  plaintiiis  at  the  com- 
mencement of  the  suit  [^Maukf  J. — In  Com.  Dig.  tit 
^  Formd  Pauperis/*  (A),  the  case  of  Britain  v.  Greenville^ 
decided  in  1717,  is  cited,  which  shows  that  tlie  practice 
then  prevailed  to  admit  paupers  to  sue  in  form&  pauperis 
pendente  lite.]  It  could  not  be  denied  that  the  old  autho- 
rities which  had  been  cited  were  in  point ;  but  the  question 
was^  whether  taking  a  view  of  the  more  modern  cases,  and 
of  the  opinion  which  it  was  clear  the  Court  of  Exchequer 
entertained  upon  them,  the  Court  would  not  give  the  pre- 
ference to  the  recendy  adopted  construction  of  the  acts, 
nther  than  to  that  which  appeared  to  have  been  given  to 
tbem,  as  he  contended,  without  any  good  reason,  and  in 
opposition  to  the  apparent  intentions  of  the  Legislature,  and 
the  interests  of  persons  in  the  situation  of  the  defendant  in 
this  suit 

Tdidal^  C.  J. — It  appears  to  me  that  this  question  is 
to  be  decided  on  the  proper  construction  to  be  put  upon  the 
statutes  11  Hen.  7,  c  12,  and  23  Hen.  8,  c.  15,  because 
IB  to  any  authority  or  rule  laid  down  by  the  Court  of  Ex- 
chequer, I  cannot  but  think,  after  all  that  took  place  in 
the  case  of  Caeey  v.  Tomlins,  that  that  Court  has  left  the 
question  in  dispute  there,  and  here,  open  to  further  con- 
sideration   and    decision.     Looking    at    the    act    of  the 


V. 

Waeoell. 
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1841.  11  Hen.  7,  it  is  obvious  that  that  is  an  enabling  statute, 
Brunt  which  was  meant  to  confer  a  boon  on  the  poor.  The  title 
of  the  act  strengthens  this  proposition  ;  for  it  describes  the 
statute  as  ^'a  mean  to  help  and  speed  poor  persons  in  their 
suits."  Therefore,  unless  there  is  something  conditional  in 
the  act,  requiring  either  by  express  words,  or  by  necessary 
implication,  that  a  party  must  apply  for  leave  to  sue  in 
forma  pauperis,  before  or  at  the  commencement  of  the  suit, 
there  is  no  reason  why  we  should  impose  such  a  condition. 
The  words  of  the  statute  do  not  contain  any  such  condition, 
but  enable  the  Chancellor,  by  whom  writs  were  issued, 
and  the  Judges  and  Barons  of  the  other  Courts,  by  whom 
process  was  granted,  to  forego  the  claims  of  the  crown  to 
the  fines  which  otherwise  would  be  payable  for  the 
writs  and  process,  and  so  enable  a  party  to  sue  as  a 
pauper  ;  and  there  are  no  words  which  intimate  any  inten- 
tion on  the  part  of  the  Legislature,  that  if  a  party  to  a  suit 
become  a  pauper  during  its  progress,  he  should  not  have 
the  benefit  of  this  statute.  Mor  is  there  any  reason,  in 
truth,  why  such  an  exception  should  be  made,  as  is  con- 
tended for  by  my  Brother  Storks^  in  support  of  this  rale  ; 
for  why  should  a  person  be  the  less  entitled  to  consideration 
because  he  becomes  a  pauper  during  the  progress  of  a 
cause,  and  not  before  its  commencement  ?  The  statute  of 
the  23  Hen.  8  docs  not  lay  the  ground  for  the  proposi- 
tion which  is  advanced.  That  is  the  act  which  first  gave 
costs  to  the  defendant,  where  the  plidntifF  failed  in  his 
suit ;  and,  having  laid  down  the  general  rule,  that  where 
**  the  plaintiff  be  nonsuited,  or  that  any  verdict  happen  to 
pass,  by  lawful  trial,  against  the  plaintiff,"  the  defendant 
shall  have  judgment  to  recover  his  costs  against  such  plain- 
tiff;  it  foresees  the  cases  which  may  arise  where  men  are 
allowed  to  sue  in  forma  pauperis ;  and,  in  the  second  sec- 
tion, provides,  that  ^'  every  such  poor  person,  being  plaintiff 
in  any  of  the  said  actions,  which  at  the  commencement  of 
their  suits  be  admitted  by  discretion  of  the  judge,  where 
such  suits  shall  be  taken,  to  have  their  process,  or  counsel 
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of  charity,  withoat  any  money  or  &e  paying  for  the  same,        1841. 
shall  not  be  compelled  to  pay  any  costs,  by  virtue  of  this    ''"bbu"""^ 
statute,  but  shall  sufier  other  punishment,  as  by  discretion  «• 

of  the  judge  afore  whom  such  suits  shall  depend,  shall  be 
thought  reasonable."  The  proper  construction  of  that  act 
may  be,  to  place  persons  suing  in  forma  pauperis,  from  the 
commencement  of  their  actions,  in  a  less  favourable  position 
than  other  plaintiflh ;  but  it  does  not  take  away  the  benefit 
of  the  previous  act.  Now,  what  have  been  the  authorities 
on  the  subject  ?  First,  there  is  the  case  of  Langley  v. 
Blackerbjff  which  occurred  in  1738,  which  is  decisive  in 
&vonr  of  the  principle  contended  for,  that  a  party  may  be 
admitted  to  sue  in  form&  pauperis  pendente  lite.  There  is 
also  a  case  of  Brittam  v.  Greenville  (a).  There  a  defendant 
in  ejectment  obtained  a  trial  at  bar,  on  consenting  to  pay 
bir  coats,  and  to  receive  nisi  prius  costs ;  after  this,  the 
knor  of  the  plaintiff  was  admitted  in  forma  pauperis,  which 
shows  that  at  that  time,  at  least,  it  was  thought  that  a  party 
mig^t  be  admitted  in  form&  pauperis  after  action  com- 
menced ;  and  when  we  refer  to  the  old  rule  in  the  Court  of 
Eichequer,  that  where  a  party  is  admitted  to  sue  in  forma 
pauperk  pendente  lite,  he  shall  give  an  undertaking,  that 
he  will  pay  the  costs  already  incurred,  if  he  shall  become 
Gable  to  them  ;  it  shows  the  general  practice,  that  parties 
Here  admitted  to  sue  in  forma  pauperis  pendente  lite.  But 
iber  all  this  act  of  the  11  Hen.  7  is  really  nothing  more 
than  oonfirmatory  of  the  conunon  law ;  for,  in  the  very 
learned  work  of  my  Brother  Manning^  with  which  we  are 
•D  acquainted,  upon  the  office  of  Seijeant-at-Law  (6),  in  a 
ciae  which  occurred  in  16  Eldw.  4,  we  see,  that  if  a  party 
would  swear  that  he  was  unable  to  pay  for  entering  his 
pleadings,  the  officer  would  be  bound  to  enter  them  gr»- 

(•)  a  Str.  1130.  C!ommon  Pleas,  in  relation  to  a 

(6)  ^  Serviens   ad  legem :    A  warrant  for  the  suppression  of 

report  of  proceedings  before  the  ancient   privileges   of  the    Ser- 

jndicial  committee  of  the  Privy  jeants-at-law,  p.  41,  n.  (cf). 

Coondl,  and   in    the  Court  of 
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1841.  tuitously.  It  seems  to  me,  therefore,  that  the  just  conclusion 
Brunt  '^  ^^  ^^'^  party  was  entitled  to  be  admitted  to  sue  in  formi 
pauperis  pendente  lite,  and  that  this  rule  must  be  dischaiged. 


V. 

Waedell. 


CoLTBfAN,  J. — I  am  of  the  same  opinion.  These  cases 
of  Foss  V.  Racine^  and  Lovetaell  v.  CurtiSf  were  cases 
relating  to  costs,  and,  in  deciding  them,  the  attention  of  the 
Court  of  Exch^uer  was  naturally  drawn  to  the  statute  of 
Hen.  8  ;  and  upon  the  first  view  of  that  act,  the  Court  laid 
it  down,  somewhat  hastily,  that  a  par^  was  not  entitled, 
under  the  statute  of  Hen.  7,  to  sue  in  forma  pauperis,  unless 
the  application  was  made  for  that  purpose  at  or  before  the 
commencement  of  the  suit.  Those  cases  may  have  been 
correctly  decided,  so  far  as  their  own  particular  circum- 
stances went ;  but  on  looking  into  the  cases,  both  at  com- 
mon law,  and  under  the  statute,  I  think  that  no  ground 
exists  for  this  application. 

Erskine,  J. — ^This  is  not  a  question  arising  on  the  statute 
of  Hen.  8,  as  to  what  would  be  the  effect  of  the  plaintiff 
being  nonsuited,  or  of  the  verdict  being  found  against  him, 
but  whether  the  order  of  the  learned  Judge,  allowing  the 
plaintiff  to  sue  in  form&  pauperis,  such  (nrder  being  made 
during  the  continuance  of  the  suit,  is  a  valid  order  or  not ; 
and  when  we  find  that  it  has  been  the  practice  of  the 
Courts  from  the  earliest  time  fix>m  which  any  account  is 
given,  to  admit  parties  to  sue  in  form&  pauperis  pendente 
lite,  and  when  we  find  also  a  rule  of  the  Court  of  Ex- 
chequer providing  for  such  a  case,  and  subjecting  the  part^ 
to  pay  former  costs  in  certain  events,  I  think  we  cannot  but 
say  that  this  order  has  been  properly  made.  It  has  been 
attempted  to  be  shewn  upon  the  construction  of  the  statute, 
and  upon  some  recent  cases,  that  the  order  cannot  be  sus- 
tained ;  but  I  can  find  nothing  inconsistent  with  the  order 
in  the  statute,  and  looking  at  the  form  in  which  the  ques- 
tions arose  in  the  two  cases  of  Foss  v.  Racine  and  Lovewell 
V.   CurtiSf  and  that  those  questions  arose,  not  upon  the 
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Statute  of  Uen.  7,  but  upon  that  of  Hen,  8,  I  think  that        1841. 
those  cases  may  be  correct  consistently  with  the  existence     ^"T^'^      ' 
of  this  order,  but  that  the  order  is  nevertheless  a  valid  order.  «• 

It  is  true  that  in  giving  judgment  in  those  cases  the  Court 
of  Exchequer  threw  out  a  question,  whether  the  orders 
there  relied  upon  had  been  well  granted,  but  looking  at  the 
last  case  of  Catey  v.  ToniUrh  it  appears  that  the  Court 
ooDsidered  the  expression  which  they  had  previously  used 
not  well  warranted,  and  that  it  was  fit  to  leave  the  question 
open  to  further  consideration. 

Maule,  J. — ^It  appears  to  me  also,  that  this  rule,  the 
object  of  which  is  to  set  aside  an  order  of  Mr.  Justice 
Coltwuuh  admitting  the  plaintiff  to  sue  in  forma  pauperis, 
on  the  ground,  and  solely  on  the  ground,  that  it  was  made 
pendente  lite,  should  be  discharged.  The  question  here  is, 
not  that  the  order  is  not  made  subject  to  some  condition, 
which  should  have  been  imposed,  but  only  whether  the 
Cooit  has  the  power  to  admit  a  plaintiff  to  sue  in  form& 
ptnperis,  after  the  conunencement  of  the  suit,  and  the 
objection  raised  on  the  part  of  the  defendant  is  sought  to 
be  lapported  by  the  two  cases  in  the  Exchequer,  which 
have  been  cited.  But  those  cases  are  open  to  the  obser- 
vitions  which  have  been  already  made  upon  them,  and  it  is 
to  be  observed  that  the  attention  of  the  Court  of  Exchequer 
was  not  called  to  the  undoubted  common  law  authority  of 
the  Courts  to  admit  parties  to  sue  in  forma  pauperis.  I 
think  that  authority  is  proved  by  all  the  authorities  which 
have  been  referred  to,  and  my  Lord  Chief  Justice  has  cited 
a  case  firom  my  Brother  Manning*s  book,  which  occurred  in 
the  reign  of  Edward  4,  from  which  it  appears  that  the 
ooorae  was  then  well  established  that  a  party  might  sue  in 
fixma  pauperis  under  certain  circumstances,  and  which 
shews  the  common  law  power  of  the  Court  to  permit  him 
to  do  so,  and  it  is  matter  of  practice  to  be  found  in  various 
cases  and  in  the  Books,  that  parties  may  be  admitted  to 
piosecute  suits  in  forma  pauperis.     The  statute  of  Hen.  7, 
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1841.        was  never  intended  to  apply  to  criminal  pn>ceeding8»  yet 
^^T">^      '    the  Court  of  King's  Bench  has  admitted  parties  to  sue  in 
o.  such  cases  in  forma  pauperis,  and  this  must  have  been  by 

the  common  law  power  of  the  Court  The  effect  of  the 
statute  of  Hen.  7,  is  not  to  confer  any  new  power  on  the 
Court,  but  only  relinquishes,  on  the  part  of  the  King,  the 
fine  to  which  he  was  entitled  on  the  sealing  of  the  writ^ 
and  it  directs  the  judges  to  exercise  the  power  which  they 
before  possessed  in  certiun  cases,  but  it  contains  nothing 
which  confines  the  period  of  exercisii^  this  power  to  the 
commencement  of  the  suit,  but  shews,  on  the  contrary,  that 
their  power  could  not  be  exercised  until  after  the  suit  had 
commenced,  for  they  had  nothing  to  do  with  the  vnit,  and, 
consequently,  with  the  action  until  the  vnit  was  issued ; 
and  on  this  view  of  the  words  of  the  statute,  therefore,  the 
power  to  admit  a  party  to  sue  in  forma  pauperis,  applies  to 
the  cases  of  persons  who  have  already  commenced  their 
suits.  Then  with  regard  to  the  act  of  Hen.  8,  on  which 
reliance  was  placed  by  the  Court  of  Exchequer,  that  seems 
to  me,  looking  closely  at  it,  rather  to  have  a  bearing  the 
opposite  of  that  which  is  sought  to  be  given  to  it,  because 
the  first  section  provides,  that  if  any  person  shall  commence 
or  sue  in  any  court  of  record,  any  action,  bill,  &&,  and  the 
plaintiff  in  any  such  action,  after  appearance  of  the  de- 
fendant, be  nonsuited,  or  that  any  verdict  happen  to  pass 
by  lawfiil  trial  against  such  plaintiff,  then  the  defendant 
shall  have  judgment  to  recover  his  costs  agmnst  such  jdain- 
tiff.  Section  2  provides  that  all  and  every  poor  petsoii 
being  plaintiffs  in  any  such  action,  which  at  the  commenee- 
ment  of  their  suits  or  actions  be  admitted  by  the  discretioii 
of  the  judges  to  have  their  process  and  counsel  of  charity, 
without  any  money  or  fee  paying  for  the  same,  shall  not  be 
compelled  to  pay  costs,  but  shall  suffer  such  other  punish- 
ment as  by  the  discretion  of  the  judges  shall  be  thought 
reasonable.  Now,  this  section  does  not  say  that  every 
person  who  shall  be  admitted  by  the  discretion  of  the  judge 
to  sue  in  forma  pauperis,  but  every  person  ''which  at  the 
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commencement  of  their  suits  or  actions"  be  admitted,  &c 
The  only  way  to  account  for  these  words  is,  that  they  are 
inserted  unneoeasarily  and  superfluously,  or  for  the  purpose 
of  including  within  the  provisions  of  the  clause  only  such 
persons  as  were  admitted  to  sue  as  paupers  before  the  com- 
mencement of  their  suits,  and  to  exclude  those  who  may 
have  been  admitted  subsequently  to  that  time.     Therefore, 
I  think  that  on  the  proper  construction  of  this  statute,  parties 
Day  be  admitted  to  sue  in  form&  pauperis  pendente  lite. 
Then  there  is  ui  effect  a  piece  of  legislation,  in  which  pro- 
▼ision  is  made  for  what  shall  be  done  in  the  event  of  a 
poBon  being  admitted  pendente  lite.     What  the  practice 
hiB  been  hitherto  is  not  denied.     Then  we  have  many 
mrient  decisions,  and  an  ancient  established  practice,  and 
all  in  support  of  the  view  that  the  Court  may,  if  they  think 
ik,  aUow  a  plaintiff  to  sue  as  a  pauper,  though  he  may  have 
beocmie  so  since  the  commencement  of  the  suit      Upon 
what  condition  this  permission  may  be  granted  is  not  a 
point  which  has  been  nused  in  this  case. 

Rule  diachaiged,  the  costs  to  be  costs  in  the  cause. 


Chapman  v.  Davi& 

A  TCHERLE  r,  Seijt.,  shewed  cause  against  a  rule,  which  ^«  P^J^^ 
hid  been  obtained  on  behalf  of  the  plaintiff  in  this  action,  tenns  of  a  per. 

cmptory  un- 
dertaking to 
Xtj It  the  &nt  SttiDffi  in  M.  T.,  the  cante  stood  in  the  list  for  the  lOtb  of  November,  kit  was 
art  wched  on  that  day,  bat  beinff  called  on  second  on  the  1 1th,  the  plaintiff,  in  the  absence  of 
who  wai  the  brother  of  the  defendant,  and  who  had  been  sabpcenaed  to  prove  the 
to  an  I O  U,  on  which  the  action  was  brought,  to  be  in  the  handwriting  of  the  defendant, 
the  record.  Id  answer  to  a  motion  fSor  an  attachment  against  the  witness,  it  was  sworn 
thrt  ht  was  in  Court  at  1 1  o'clock,  soon  after  the  cause  had  been  called  on ;  that  he  had  only 
hsoi  — bpcenaed  to  prove  the  handwriting  of  the  defendant,  and  that  another  witness  also  sub- 
pOMMd,  who  was  in  Court  in  due  time,  was  ready  to  jgive  evidence  when  called,  and  was 
HRHmted  with  the  defendant*s  handwritmg :  HM,  that  it  was  the  duty  of  the  plaintiff  under 
ndi  cifciunitancts,  to  go  to  trial,  and  to  take  the  chance  of  a  nonsuit,  rather  than  withdraw  the 
neord ;  and  also  that  the  witness,  upon  such  a  state  of  facts,  (ooUusion  and  want  of  respect  to 
tha  CoorC  being  denied,)  was  not  liaue  to  an  attachment,  but  the  Court,  in  discharging  the  rule, 
wfmcd  to  give  the  witness  his  costs. 

Tlw  writ  of  snbpcBna  reauired  the  attendance  of  the  witness  in  Westminster  Hall,  the  Nisi 
hns  Stt&Dgi  being  held,  dnrinff  Term,  in  a  detadied  building  called  the  Westminster  Sessions 
Hoose :  HM^  that  notwithstanding  the  apparent  inconsistency  of  the  writ,  an  attachment  mifht 
\t  graotad  fMT  disobedience  to  it,  I7  reason  of  the  witness  neglecting  to  a|)pear  at  the  Nisi  Pnus 
Ooort,  there  being  notices  aiBzed  to  the  walls  of  the  Court  in  Weitmmster  Hall  directing 
witntssei  to  proceed  to  the  Sesnons  House. 
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1841,       and  which  called  upon  one  Eldward  Davis  to  shew  cause, 
Q^^^^T"^^    why  an  attachment  should  not  issue  against  him  for  not 
«•  obeying  a  writ  of  subpoena.     From  the  affidavit,  on  which 

the  rule  had  been  granted,  it  appeared  that  this  was  an 
action  brought  to  recover  the  amount  of  an  I  O  U,  allied 
to  have  been  given  by  the  defendant  to  the  plaindiF,  and 
that  the  plaintiff  being  under  a  peremptory  undertaking  to 
try  at  the  first  sittings  in  this  Term  (10th  November),  the 
cause  stood  in  the  list  for  that  day.  The  witness,  Edwaid 
Davis,  was  duly  subpoenaed,  on  the  8th  November,  and  in 
obedience  to  the  writ  attended  at  the  first  sittings.  The 
cause,  however,  was  not  called  on,  but  remained  second  on  the 
paper  for  the  following  day.  On  the  1 1th  November,  the 
first  cause  in  the  Ust  having  been  disposed  o^  the  present 
action  was  called  on.  Edward  Davis  was  not  then  in 
attendance,  and  the  plaintiff,  in  consequence,  upon  the 
advice  of  counsel,  withdrew  the  record.  It  fiirther  ap- 
peared that  Edward  Davis  was  the  brother  of  the  defendant, 
and  that  his  evidence  was  required  to  prove  the  signature 
to  the  I  O  U,  on  which  the  action  was  brought ;  and  it  was 
also  stated  that  the  defendant  had  now  signed  judgment  as 
in  case  of  a  nonsuit,  in  consequence  of  the  plaintiff  not 
proceeding  to  trial,  pursuant  to  his  peremptory  undertaking. 
Affidavits  in  answer  were  now  produced,  in  which  the 
facts  alleged  by  the  plaintiff  were  not  denied;  but  it  was 
sworn  by  the  witness,  Edward  Davis,  that  on  his  leaving 
the  Court  at  half-past  three  o'clock,  on  the  afternoon  of  the 
10th  November,  '^  he  was  given  to  understand,"  that  the 
cause  would  stand  No.  7  or  8  on  the  list  for  the  next  day; 
that  on  the  11th  November,  he  attended  at  the  Court 
House,  at  Westminster,  at  which  the  Nisi  Prius  sittings 
are  held  (a),  at  eleven  o'clock  in  the  forenoon,  and  that  he 
was  then  told  that  the  cause  had  been  called  on,  and  that 
the  record  had  been  withdrawn  in  consequence  of  his  ab- 

Ca)  The  Nisi  Prius  Sittings  are      a  short  distance  from  Weatmin- 
held  in  the  Westminster  Sessions      ster  Hall. 
Hoiue,  which  is  a  building  at 
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eooe.     Tlie  deponent  further  stated,  that  it  was  not  from        1841. 
any  want  of  respect  to  the  Court  that  he  did  not  attend  at 
the  sitting  of  the  Conrt  on  the  1 1th  November,  nor  was  it 
in  consequence  of  any  collusion  with  the  defendant,  his 
brother,  but  in  consequence  only  of  the  information  which 
he  had  obtained  on  the  preceding  day  as  to  the  position  of 
the  cause  in  -the  paper,  and  of  his  belief  that  he  should  not 
be  reqoized  before  eleven  o'clock.     He  added,  that  he  was 
totally  unacquainted  with  the  plaintiff,  and  that  he  believed 
that  he  had  been  subpcenaed  for  the  purpose  of  annoyance,  as 
there  were  several  other  witnesses  in  attendance,  who  had  been 
rabpcenaed  for  the  same  purpose  of  proving  the  hand-writing 
of  the  defendant;  and  that,  among  others,  James  Lovett 
Jones,  derk  to  the  defendant's  attorney,  was  subpoenaed  for 
that  purpose,  and  was  dnly  in  attendance  in  Court  on  the 
llth  November,  in  obedience  to  the  writ  served  upon  him, 
and  that  that  person  was  well  acquidnted  with  the  hand- 
wiiting  of  the  defendant.    This    latter    part  of  Davis's 
aflSdavit  was  corroborated  by  the  statement  of  Jones,  who 
iwoie  that  he  was  in  Court,  and  ready  to  be  examined  when 
called.     It  was  now  urged,  that  this  being  a  proceeding  of 
a  criminal  nature,  which  had  been  adopted  in  preference  to 
the  more  general  remedy  of  an  action,  every  objection  might 
be  taken  to  relieve  the  witness,  though  of  the  most  technical 
nature.     First,  then,  it  must  appear  that  there  had  been  an 
actual  fiiilure  on  the  part  of  the  witness  to  do  that  which 
the  writ  stricdy  enjoined,  and  that  the  omission  to  obey  the 
writ  had  proceeded  from  an  intentional  contempt  of  the 
Courts  and  a  wilful  defiance  of  justice.     The  writ  of  sub- 
poena  required  the  attendance  of  the  witness  in  Westminster 
fialL     It  might  be  admitted  that  there  was  a  notice  posted 
QQ  the  walls  of  this  Court,  directing  witnesses  and  jurors  to 
go  over  to  the  Sessions  House ;  but  the  Court,  in  making 
diis  rule  absolute,  would,  in  effect,  be  granting  an  attach- 
ment for  disobedience  to  that  notice,  and  not  the  writ. 
[Tindal,  C.  J. — ^It  is  not  sworn  that  the  witness  was  in 
tttendance  in  this  Court,  for  if  he  had  been,  and  had  made 

VOL.  L — V.  8.  R  D.  p.  C. 
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1841.  known  his  business,  the  ushers  of  the  Court  would  have 
immediately  sent  him  over  the  way.]  The  form  of  the  writ 
should  be  altered  to  meet  the  temporary  exigency  of  the  case. 
[Tindal,  C.  J. — You  cannot  avail  yourself  of  an  objection, 
arising  upon  the  mere  accidental  circumstance  of  our  not 
having  a  Nisi  Prius  Court  of  our  own.]  Secondly,  the 
Court  would  not  grant  an  attachment,  unless  it  appeared 
that  the  evidence  of  the  witness  was  really  neceasaij. 
In  Dicat  v.  Lawsan  {a),  upon  an  application  fiyr  an 
attachment  against  Lord  Brougham  for  disobedience  to  a 
writ  of  subpoena,  it  was  held  that  such  process  would  not 
be  granted,  where  it  clearly  appeared  that  the  presence  of 
the  witness  upon  the  trial  would  have  been  of  no  use  to  die 
party  subpoenaing  him.  This  case  cleariy  fell  within  die 
principle  of  that  decision,  for,  from  the  affidavits,  it  waa 
obvious  that  there  were  other  witnesses  present,  who  were 
fiilly  competent  to  give  the  evidence  sought  to  be  obtained 
from  Davis.  Thirdly,  an  attachment  would  not  be  granted 
if  the  witness  had  reasonable  ground  to  think  that  he  woold 
not  be  wanted,  Bex  v.  Sloman  (b).  Fourthly,  the 
had  clearly  purged  himself  of  such  contempt  as  would 
tain  a  motion  for  an  attachment,  for  he  distincdy  swcMPe 
that  he  had  no  intention  to  be  guilty  of  any  contempt  of 
the  Court,  and  that  his  absence  was  not  the  result  of 
collusion  with  the  defendant  in  the  action.  BkmJjfiird  ▼• 
De  Tastet  (c)  was  cited. 

BomptUy  Seijt,  in  support  of  the  rule.  The  plainti£^  in 
this  case,  was  in  a  position  of  great  diflfeulty,  for  it  waa  Id 
be  observed  that  he  was  compelled  to  rest  his  case,  so  for  as 
proof  of  the  hand-writing  of  the  defendant  went,  upon  die 
evidence  of  hostile  witnesses.  Undoubtedly,  the  situation 
in  which  counsel  had  been  placed  at  the  trial  was  one  of 
difficulty,  but  it  cleariy  appeared,  from  die  affidavit  in  sop- 


(a)  Ante^  voL  3,  p.  427,  O.  S.     p.  744,  O.  8. 
S.  C;  1  C,  M.  &  R.  934 ;  See         (6)  Ante,  vol.  1,  p.  618, 0.B. 
also  TMey  v.  Porter,  ante,  vol  5,         (e)  5  Taunt.  360. 
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port  of  the  rale,  diat  the  courBe  which  had  been  taken  in  1841 
withdrawing  the  record  had  been  adopted  upon  the  advice  ^^^^^^^~~^ 
of  counsel  He  (the  learned  Serjt)  had  himself  appeared  ^». 
for  the  plaintiflFat  the  trial,  and  he  had  deemed  it  to  be  his 
doty  to  recommend  the  withdrawal  of  the  record;  and  he 
had  done  so  on  these  grounds: — ^The  plaintiff's  attorney,  of 
eouKBe,  hkl  been  unable  to  obtain  from  the  hostile  witnesses 
iny  infcnnaticn  upon  the  subject  of  the  evidence  which 
they  would  give,  and  although  he  had  good  reason  to  sup- 
pose that  Davis  and  Jones  would  be  able  to  prove  the  hand- 
writing of  the  defendant,  yet  he  could  not  calculate  upon 
dis  testimony  of  either  of  them  to  this  efiect.  Jones,  it 
WIS  sworn,  and  he  admitted,  was  in  Court,  but  upon  that 
penon  being  asked  whether  he  could  prove  the  I  O  U 
to  be  in  die  hand-vmting  of  the  defendant,  he  refused  to 
MMwer  aay  question  until  he  was  in  the  box.  He  had, 
therefore,  deemed  it  to  be  the  most  {Mrudent  course  to  with- 
faw  the  record.  {^lindal,  C.  J. — Suppose  you  had  gone 
on  with  the  trial,  and  had  fidled  in  your  proof,  and  had  been 
noDsuitcd,  you  mi^t  have  had  the  nonsuit  set  aside,  and 
hiie  fltill  moved  against  the  vntnessfor  the  costs  of  the  non- 
flBt  As  it  ifl^  you  have  incurred  an  expense  which  is 
perfectly  useleM^  whereas^  if  you  had  gone  on  to  trial,  you 
Might  have  succeeded,  and  have  avoided  the  costs  which 
hae  now  been  created.]  Such  an  answer  to  this  applica- 
tion would,  in  effect,  raise  the  mere  question  of  the  prudence 
or  imprudence  of  the  advice  given  by  counsel;  but  an  argu- 
ment so  founded  could  never  puige  the  contempt  of  the 
witnesB.  With,  regard  to  the  objections  urged  on  behalf  of 
die  witness^  the  first  had  been  already  disposed  of  by  .the 
Court.  Secondly,  this  case  did  not  fell  within  the  principle 
of  the  decision  oiDicat  v.  Lawion,  for  that  proceeded  upon 
the  utter  usdessoess  of  the  evidence  of  Lord  Brougham ; 
the  witness,  besides,  in  this  case,  could  have  formed  no  just 
opinion  of  the  extent  to  wluch  his  testimony  might,  or 
Bught  not,  have  been  necessary,  for  he  admitted  that  he 

R  2 
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1841.  could  have  proved  his  brother^s  hand-writing;  and,  there- 
fore (thirdly),  no  reasonable  ground  for  supposing  that  he 
would  not  be  wanted,  within  the  principle  of  Rex  v.  Slofnan, 
presented  itsel£  Fourthly,  the  affidavit  of  the  witness  was 
extremely  unsatis&ctory,  for  it  afforded  the  Court  no  in- 
formation as  to  the  person  who  ^'  gave  him  to  understand" 
that  the  cause  would  stand  seven  or  eight  in  the  list  on  the 
11th  November,  and  who  might  have  been  his  brother,  the 
defendant;  and  also,  that  it  stated  no  exertions  on  his 
part  to  obtain  from  the  plaintiff's  attorney  any  instructions 
with  regard  to  his  future  attendance.  The  affidavit  wm^ 
besides,  remarkable,  as  omitting  to  allege  any  excuse  far  the 
absence  of  the  witness. 

TiNDAL,  C.  J. — If,  in  this  case,  it  had  appeared  that  the 
witness  had  wilfully  misconducted  himself,  and,  out  of  ocm- 
tempt  of  the  process  of  the  Court,  had  kept  away  from  the 
trial,  then  we  should  not  have  made  any  inquiiy  whether 
he  was  or  was  not  a  material  witness  for  the  plaintiff.  Bat 
it  seems  to  me  that  the  plaintiff  has  shown  no  contempt  on 
the  part  of  the  witness,  and  I  know  no  case  where,  if  there 
was  not  wilful  contempt  proved,  an  attachment  has  been 
granted,  without  it  being  made  out  that  the  witness  was  a 
material  witness  for  the  party  applying,  and  that,  in  conse- 
quence of  his  absence,  the  application  has  sustained  da- 
mage. The  plaintiff,  here,  had  two  courses,  either  ci 
which  he  might  have  taken  :  the  one  was,  to  withdraw  the 
record ;  the  other  to  go  on  with  the  cause,  and  there 
being  a  witness  present  who  might  have  been  able  to 
prove  the  handwriting  of  the  defendant,  to  call  him.  I 
agree  that  if  that  witness  would  have  put  him  into  a 
worse  situation  than  he  otherwise  would  have  been  in,  he 
need  not  have  called  him  ;  but  if  he  had  gone  on  with  the 
trial,  he  could  but  have  fidled,  and  have  suffered  a  non- 
suit, and  he  has  a  judgment  as  in  case  of  a  nonsuit  against 
him  as  it  is.      It  appears,  by  the  affidavits,  that  Jcmes 
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could  have  proved  the  handwriting  of  the  defendant,  and  I        1841. 
think  the  plaintiff  must  be  left  to  his  action,  and  that  this    ^^Z^^      ' 
rale  must  be  dischanred.  «• 

®  Davis. 

CoLTMAN,  J. — It  does   not  appear  to  me   that  there 
raally  was,  in  this  case,  any  wilfiil  contempt  of  the  process 
of  the  Court,  aa  the  part  of  the  witness ;  for  he  was  in 
Court  on  the  first  day  of  the  sittings  in  due  time,  and,  on 
die  second  day,  so  eariy  as  1 1  o^clock  :    so    that,  there- 
tate,  his  conduct  was  not  wilfully  negligent      The  Court 
sometimes  gives  its  assistance  by  attachments,  against  .diso- 
bedient ¥ritne8ses,  because  it  is  necessaiy  to  maintain  its 
own  dignity  ;  but  here  it  appears  as  if  the  plaintiff  was 
oooscious  that  he  had  not  a  very  good  cause  of  action.     He 
had  first  suffisred  himself  to  be  forced  on  to  trial  by  a 
peremptory  undertaking,  and,  when  the  cause  was  called 
on,  in  pursuance  of  that  undertaking,  instead  of  adopting 
the  course  pointed  out  by  my  Lord,  he  withdraws  the  re- 
cord, and  the   consequence  is,  that  judgment  as  in  case 
of  a  nonsuit  is  signed.      I  see  no  reason,  therefore,  why 
we  should  help  him ;  but,  at  the  same  time  that  we  re- 
fine  to  make  this  rule  absolute,  we  do  not  prevent  his 
proceeding  against  the  witness  by  action,  in  order  to  suc- 
oeed»  in  which,  however,  he  must  make  out  damage  to  have 
arisen  finom  the  act  of  the  witness. 

Ebbkihe,  J. — Though  I  do  not  think  that  the  witness  has 
Aewn  enough  to  dear  himself  altogether  firom  the  charges 
of  inattention  and  negligence,  I  think  that  sufficient  is 
Aewn  to  satisfy  the  Court  that  he  was  not  absent  finom  the 
trial  throu^  any  wilful  intention  to  defeat  the  ends  of  justice. 
That  being  so^  the  Court  might  or  might  not  grant  an 
attachment,  as  might  be  necessary  to  meet  the  justice  of  the 
CMC.  K  it  had  appeared  on  this  application  that  the 
bonft  fide  object  of  the  plaintiff  was  to  obtain  justice,  the 
Court  might  have  assisted  him;  but  it  is  shewn,  that 
although  he  knew  that  the  necessary  consequence  of  with- 
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1841.       drawing  the  record  would  be   a  motion  for  judgment  as 
^^^ZyO^     in  case  of  a  nonsuit,  yet  he  chose  to  take  that  course,  and 
«•  stood  the  consequences  of  it,  in  hopes  of  succeeding  on  this 

motion. 

Maulb,  J. — I  also  think  that  this  rule  must  be  dis- 
charged, on  the  ground  that  the  plaintiff  has  fiiiled  to  shew, 
either  that  there  was  any  intention  to  treat  with  disrespect 
the  process  of  the  Court  cm  the  part  of  the  witness,  or  that 
he  really  suffered  any  thing  in  consequence  of  the  absence 
of  the  witness.  It  is  said  that  the  withdrawal  of  the  record 
was  the  most  discreet  course  for  the  plaintiff  to  take,  and  it 
was  so  perhaps  for  him,  as  by  adopting  that  mode  of  proceed- 
ing, he  took  the  only  means^  very  likely,  which  gave  him 
any  chance  of  getting  the  costs  of  the  action,  which  he 
hoped  to  do  by  this  motion.  But  I  think  that  he  oo^t  to 
have  taken  the  chance  of  a  nonsuit  The  Court  of  Queen's 
Bench  have  acted  upon  the  same  princi|de  as  the  Court 
has  now  laid  down,  in  the  case  of  2%e  Queen  v.  Lord  John 
Ru$seU{a)y  and  in  conformity  with  the  decision  in  that 
case,  I  think  that  thb  rule  must  be  disdiarged,  leaving  the 
plaintiff  to  his  action.  But  as  the  witness  has  not  obeyed 
the  writ  with  that  diligence  with  which  he  ought  to  obey 
the  process  of  the  Court,  I  think  that  the  rule  should  be 
discharged  without  costs. 

The  rest  of  the  Court  concurred  in  the  impositicm  <^  this 
term,  and 

The  rule  was  dischaiged  without  cost& 

Upon  a  subsequent  day, 

Bompatf  Seijt,  obtained  a  rule  nisi  for  setting  aside  the 
judgment  as  in  case  of  a  nonsuit,  which  had  been  signed, 
and  enlarging  the  peremptory  undertaking  on  payment  of 
costs. 

(a)  AfUe,  vol.  7>  p-  693»  Ow  8. 
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1841. 


Aldridgb  V.  Thb  Great  Western  Railway  Company. 

J.  HE  question  in  dispute  in  this  cause  came  before  the  ^°  ^  "^o" 

Court  for  decision  upon  a  special  case^  stated  by  a  judge's  brou^htagainst 

Older,  under  the  provisions  of  the  statute  3  &  4  Wm.  4,  Compmy^  the 

c  42,  8.  25.  f^!?Tu  °Kl!*" 

'  ^  leged  that  the 

Tie  case  stated  that  the  action  was  brought  to  recover  <lefendants,  by 

the  value  of  a  stack  of  beans  belonging  to  the  plaintiff,  so  oegligentlv 

idiicb  was  destroyed  by  fire,  in  consequence  of  the  emis-  managedwid ^ 

•km  of  sparks  from  one  of  the  railway  eiurines  belomrimr  to  ^»»^^  ^^^^^ 

*  ^       ^  ^       ^  ^  ~o  steam  engine, 

the  defendants,  in  its  passage  along  the  Great  Western  and  the  fire 

Railway,  near  a  field  of  the  plaintifls,    in  the  county  of  matter  con. 

Buckingham,  in  which  the  stack  was  then  standing,  and  ^^J^h"' 

also  expenses  sustained  by  the  plaintiff  in  endeavouring  thecarelcss- 

to  put  out  the  fire.      The  declaration  was  in  case,  and  gence,  and  im- 

stated,  that  the  plaintiff  on,  &c,  was  lawfully  possessed  of  a  oH^'^de^nd. 

oertun  rick  or  stack  of  beans,  containinfi\  &c.,  of  the  value,  *"*»  *>y  *^«>»' 

'  <^  '  '  servants,  di vers 

&&,  then  standing  in  a  certain  field  or  parcel  of  land  of  the  >P«rks  of  fire, 

•  «!••/«••  A  J  .  .,  and  divers  por- 

nid  plaintiff,  situate,  &c,  and  near  to  a  certain  railway  tionsofthc 

Acre  used  by  the  said  defendants,  for  the  purpose  of  driving  ^eow  matter 

and  propelling  fix)m  time  to  time  in  and  along  the  same,  PJ««^  "»<!  ?«w 

certain  steam-carriages  and   engines,  containing   fire  and  engine  to,  and 

igneous  matter,  to  wit,  at,  &c,  and  the  said  defendants  were  a  stack  of 


a 


abo  then  and  there,  to  wit,  &c,,  possessed  of  a  certain  steam  ^^'j^  *|j® 
caniage  and  engine,  containing  fire  and  igneous  matter,  field  adjoining 
which  was  there  driven  and  propelled  in  and  along  the  said  near  to  which 
nilway  or  railroad,  near  to  the  said  rick  or  stack  of  the  said  engine  was 
plaintiff,  and  was  then  under  the  care  and  management  of  ^nd^tf^^^c 
certain  persons,  tlien  servants  and  agents  of  the  said  de-  became  ig- 

1     .  1    -1.         •  1  nited,  and  was 

feodants,  who  were  then  regulating  and  directing  the  same ;  wholi>  bumcd 

and  consumed. 
Plea,  nut 


gaflty.     In  a  special  case,  stated  for  the  opinion  of  the  Court,  by  order  of  a  judge  under  the  3 
k  4  Wb.  4,  c.  43,  t.  25»  it  was  stated  that  the  stack  of  beans  was  eleven  yards  from  the  rails 


the  defendants ;  and  that  upon  the  facts  stated,  the  defendants  were  not  entitled  to  a  nonsuit ; 
mi  thii  the  casi^  thwefiite,  was  improperly  stated  for  the  opinion  of  the  Court  under  that  statute. 
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1841.        yet  the  said  defendants,  by  their  said  servants  and  agents, 
V"^'^     ^     then  and  there  so  carelessly,  negligently,  and  improperly 
V-  managed  and  directed  their  said  steam-carriage  and  engine, 

Wksteen  and  the  said  fire  and  igneous  matter  therein  there  coo- 
Railway  Co.  t^g^j  gg  aforesaid,  that  by  and  through  the  carelessness, 
negligence,  and  improper  conduct  of  the  said  defendants 
by  their  said  servants  and  agents  in  that  behalf,  divers 
sparks  of  fire,  and  divers  portions  of  the  said  fire  and 
igneous  matter  then  and  there  passed  and  flew  from  and 
out  of  the  said  steam-carriage  and  engine  of  the  said 
defendants,  to,  into,  and  upon  the  said  rick  or  stack  of  the 
said  plaintiff;  and  by  means  thereof  the  said  rick  or  stack 
of  the  said  plaintiff^  being  of  the  value  aforesaid,  then  and 
there  became  ignited,  and  was  thereupon  and  by  means  of 
the  said  premises  then  and  there  wholly  burnt,  consumed, 
and  destroyed ;  and  by  means  thereof  the  said  plaintiff  hath 
wholly  lost  and  been  deprived  of  the  use  and  benefit  of 
the  said  rick  or  stack  of  beans,  &c,  was  injured,  &c.,  to  the 
damage,  &c.     Plea,  not  guilty,  on  which  issue  is  joined. 

The  defendants  are  a  Company  duly  incorporated  by  the 
name  of  the  Great  Western  Railway  Company,  under  and 
by  virtue  of  an  act  of  Parliament  passed  in  the  5  &  6 
Wm.  4,  c,  107,  intituled,  &c.  The  Railway  which  the 
defendants  have  made  extends  along  the  extremity  and 
immediately  adjoining  to  a  field  of  the  plaintiff,  situate  in 
the  parish  of  Bumham,  in  the  county  of  Bucka,  and  at  the 
south  eastern  extremity  of  this  field  the  plaintiff  had  erected 
the  stack  of  beans  mentioned  in  the  declaration,  at  a  dis- 
tance of  about  eleven  yards  from  the  rails  on  which  the 
railway  carriages  and  engines  of  the  Company  run,  which 
said  stack  was  placed  close  adjoining  the  boundary  or  fence 
rails  of  the  said  railway.  The  stack  of  beans  in  question 
contained  about  forty  quarters  of  beans,  and  was  ignited  by 
means  of  certain  sparks  of  fire,  which  were  emitted  from 
one  of  the  engines  of  the  defendants,  which  passed  along 
the  railway  uear  the  spot  above  mentioned,  at  about  half 
past  5  o'clock,  in  the  afternoon  of  Tuesday,  16th  April, 
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1839^  and  the  whole  was  in  consequence  consumed,  with        1841. 
some  of  the  fence  rails  adjoining.     The  engines  and  boilers      aldridgb 
used  upcxi  the  said  railway  are  such  as  are  usually  employed  •;. 

on  railways  for  the  purpose  of  propelling  the  trains  and  Westxen 
carriages  thereon,  and  the  engine  from  which  the  sparks 
flew,  which  set  fire  to  die  stack  in  question,  was  used  at 
that  time  in  the  ordinary  manner,  and  for  the  purposes 
authorized  by  the  said  act  of  Parliament  By  the  189th 
section  of  that  act  above  referred  to,  the  said  Company 
were  empowered  to  regulate  the  passage  on  the  railway, 
and  manage  and  direct  the  use  thereof.  By  the  190th  and 
191st  sections,  the  carriages  and  engines  used  on  the  said 
ndlway  are  placed  under  the  entire  direction,  control  and 
approval  of  the  said  Company,  and  by  section  192,  the 
boilers  of  all  the  engines  used  on  the  said  railway  are  re- 
quired to  be  so  constructed  as  to  consume  their  own  smoke. 
The  question  for  the  opinion  of  the  Court  is,  whether  under 
the  circumstances  above  set  forth,  this  action  can  be  main- 
tained, and  whether  the  defendants  are  liable  to  make 
compensation  to  the  plaintiff  for  the  loss  sustained  by  him 
in  consequence  of  the  said  consumption  of  the  said  stack  of 
beans;  and  if  the  Court  shall  be  of  opinion  that  the  de- 
fendants are  so  liable,  dien  the  defendants  agree  that  judg- 
ment herein  shall  be  entered  against  them  by  confession  for 
the  sum  of  62^  Ss.  as  damages  herein,  immediately  after 
the  decision  of  the  case,  or  otherwise,  as  to  the  Court  shall 
aeem  meet,  and  that  judgment  be  entered  accordingly :  but 
if  the  Court  should  be  of  a  contrary  opinion,  then  the 
plaintiff  agrees  that  judgment  as  in  case  of  a  nonsuit  shall 
be  entered  against  him:  And  it  was  further  agreed  that 
this  case  might,  at  die  request  of  either  party,  be  turned 
into  a  special  verdict  and  the  record  made  up,  and  the 
feidict  of  a  jury  taken  for  that  purpose  if  necessary. 

The  points  stated  for  the  plaintiff  were,  that  there  is 
nothing  in  the  act  of  Parliament,  which  incorporates  the 
Company,  to  exonerate  them  from  their  liability  to  indemnify 
the  plaintiff  for  the  injury  to  his  property  caused  by  their 
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engine ;  that  the  defendants  are  liable  on  the  general  prin- 
ciple that  each  person  must  so  use  his  own  property  as  not 
to  injure  that  of  another,  and  that  the  &cts  of  the  case 
disclose  positive  negligence  on  the  part  of  the  defendants. 

The  points  for  the  defendants  were,  that  the  action  is  not 
maintainable  without  some  wrongful  act  or  omission  by  the 
defendants;  that  the  case  discloses  neither  n^ligence  nor 
improper  conduct  on  the  part  of  the  defendants,  and  that 
that  cannot  be  regarded  as  a  nuisance  or  wrongful  act,  which 
is  authorised  by  act  of  Parliament ;  that  the  defendants  are 
not  answerable  for  unavoidable  accidents,  and  that  it  does 
not  appear  that  it  was  necessary  or  even  convenient  to  the 
occupation  of  the  plaintiflTs  field,  that  the  stack  should  have 
been  placed  so  near  the  railway,  or  within  the  reach  of 
sparics  Scorn  the  engines,  (a) 


(fl)  llie  following  are  the  sec- 
tions of  the  act  of  Parliament, 
which  are  material  to  the  con- 
sideration of  this  case : — 

Section  189  enacts.  That  it 
shall  be  lawful  for  the  said  com- 
pany, from  time  to  time,  to  make 
such  orders  and  regulations  as 
they  shall  think  proper,  for  re< 
gulating  the  travelling  upon  and 
use  of  the  said  railway,  and  the 
times  when  the  same  shall  be 
open  for  use,  and  for  or  relating 
to  travellers  and  carriages  passing 
upon  the  said  railway,  and  for  or 
relating  to  the  mode  or  means  by 
which,  and  the  speed  at  which 
such  carriages  shall,  from  time 
to  time,  be  moved  or  propelled, 
and  the  times  of  their  departure 
and  arrival,  and  the  loading  and 
unloading  thereof  respectively, 
and  the  weights  which  they  re- 
spectively carry,  and  the  delivery 
of  goods  and  other  things  which 
shall  be  conveyed  in  or  upon 
such  carriages,  and  also  for  pre- 


venting the  smoking  of  tobacco, 
and  the  commission  of  any  other 
nuisance  in  or  upon  any  such 
carriages,  or  in  any  of  the  sta- 
tions or  premises  occupied  by  or 
belonging  to  the  said  company, 
and  generally  for  regulating  the 
passing  upon,  using  or  working 
the  said  railway  and  other  woriu 
by  this  act  authorised  or  in  any- 
wise relating  thereto  respectively : 
And  all  such  orders  and  regula- 
tions shall  be  binding  upon  and 
be  conformed  to  by  the  said  com- 
pany, and  by  all  owners  of  and 
persons  having  the  care  or  con- 
duct of  such  carriages,  and  by 
all  persons  using  or  working  the 
said  railway  and  other  works, 
and  by  all  travellers  and  pas- 
sengers passing  upon  the  said 
railway,  upon  pain  of  forfeiting 
and  paying  a  sum  not  exceeding 
5/.,  which  the  said  company  may 
attach  to  any  such  default :  Pro- 
vided always,  that  in  every  case 
of  infraction  or  non-observance 
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ChammUi  Serjt,  (with  whom  was  Blair)  for  the  plaintiff. 
— ^It  lay  with  the  defendaots  in  this  case  to  shew  that  the 


of  aaj  such  rules  or  regulations 
which  thaO  be  attended  with 
danger  to  the  pnblic  or  annoj- 
noe  to  travellers,  or  which  shaD 
obetmct  or  hinder  the  said  com- 
panj  in  their  doe  and  kwfnl  ase^ 
sad  woriung  of  the  said  railway, 
it  diall  be  kwfdl  for  the  said 
eonpan  J  and  their  agents,  earn- 
■srilj  to  interfere,  to  obviate 
sadi  danger,  or  to  remore  or 
pment  snch  obstruction,  nui* 
■aee,  or  hindrance. 

Section  190,  That  no  carriage 
thsU  paas  along  or  upon  the  said 
nfiwaj,  or  any  part  thereof,  or 
lbs  worfca  connected  therewith, 
(snspi  in  Erectly  croesing  the 
■one  aa  herein  authoriied  for  the 
swipation  of  the  respectire  lands 
teofi^  which  snch  railway  shall 
bs  laa^  or  in  passing  any  puUic 
wprivate  carriage  road  which 
WKf  happen  to  cross  the  said 
laHwajJ  unless  such  carriage 
ibin  bare  been  originally  con- 
itoaclad  according  to  the  rules 
ad  lagolations,  which  the  said 
oompan  J  may,  from  time  to  tune, 
■dub  in  ngiird  to  carnages,  (and 
idndb  rules  and  regulations  the 
and  company  are  hereby  ex* 
prasaly  anthoriaed  to  make  and 
ahollj,  or  partially  alter  or  re- 
voka,  from  time  to  time,  with 
fowar  to  make  new  rules  and 
ngnlations,  from  time  to  time,  in 
lea  o&  or  in  addition  to  any 
igrflsar  rules  and  regulatioos,) 
Bor  unleas  such  carriage  shall,  at 
all  times,  eo  long  as  it  shall  be 
ascd,  or  shall  be  on  the  said 
railway  and  works,  or  any  part 


thereof,  remain  and  be  of  such 
construction,  and  in  such  state 
and  condition  as  the  rules  and 
regulations  of  the  said  company 
may,  from  time  to  time,  or  at  any 
time  require:  Provided  always, 
that  all  rules  and  regulations  be 
published  once  in  some  one  newiu 
paper  of  every  county  through 
which  the  said  railway  shall  pass, 
and  such  publications  as  afore- 
said, shall  be  deemed  and  taken 
to  be  sufficient  for  all  purposes, 
and  to  be  express  notices  of  such 
rules  and  regulations  to  all  per- 
sons,  and  companies  whomsoever, 
and  the  production  of  a  news- 
paper of  each  of  the  said  counties, 
containing  a  notice  purporting  to 
be  a  notice  of  the  rules  and  re- 
gulations of  the  said  company 
shall,  for  all  purposes,  be  con- 
sidered sufficient  evidence  of  the 
due  making  and  publication  of 
such  rules  and  regulations :  Pro- 
vided also,  that  if  any  dispute 
shall,  at  any  time,  and  from  time 
to  time,  arise  between  the  said 
company  and  the  owner  of  any 
such  carriage,  as  to  the  original 
construction,  or  as  to  the  state 
or  condition,  from  time  to  time, 
or  at  any  time  of  any  such  car- 
riage  in  reference  to  the  then 
past  or  existing  rules  and  regu- 
lations of  the  said  company,  such 
disputes  shall,  from  time  to  time, 
when  and  as  they  may  arise,  be 
immediately  referred  to  three  in- 
different persons;  one  to  be  ap- 
pointed by  the  said  company,  and 
another  by  the  owner  of  any  such 
carriage,  and  the  third  to  be  ap- 
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occurence  here  complained  of^  was  the  result  of  unavoidable 
accident     It  was  the  result,  however,  of  the  negligence  of 


pointed  by  the  two  so  first  ap- 
pointed prenous  to  their  entering 
on  the  business  of  tbe  reference, 
and  tbe  decision  in  writing,  of  such 
two  arbitrators  and  their  umpire,or 
any  two  of  them,  (as  the  case  may 
be,)  shall  be  final  and  conclusive; 
and  if  either  the  said  company 
or  tbe  said  owner,  shall  for  ten 
days,  after  being  so  required  in 
writing,  by  the  other  of  them, 
neglect  or  refuse  to  appoint  a  re- 
feree to  act  on  their  or  his  behalf, 
then  the  referee  of  the  other 
party  may  alone  make  a  final 
decision  in  writing,  and  such 
award  or  decision  shall,  upon 
proof  of  the  signatures  thereto, 
be  admitted  in  all  (Courts,  and 
before  all  judges,  justices,  and 
others,  as  sufficient  evidence  for 
all  purposes  whatsoever  of  all  the 
facts  therein  stated;  and  if  any 
carriage,  not  originally  construct- 
ed according  to  the  rules  and  re- 
gulations of  the  said  company,  or 
not,  from  time  to  time,  or  at  any 
time  being  in  the  state  and  con- 
dition which  tbe  rules  and  regu- 
lations of  the  said  company  in 
existence  at  that  time,  may  re- 
quire, shall  pass  or  be  in  or  upon 
any  part  of  the  said  railway,  or  the 
works  connected  therewith,  (ex- 
cept as  aforesaid,)  the  owner 
thereof,  or  his  servant,  or  any  one 
of  his  servants  having  for  the  time 
being,  the  charge  of  any  such  car- 
riage, shall  forfeit  and  pay  any 
sum,  not  exceeding  10/.  nor  less 
than  5/.,  for  every  such  offence. 

Section  191,  And  whereas  for 
tbe  greater  security  of  passengers 
and  other  persons  travelling  upon 


and  using  the  said  railway,  it  is 
expedient  that  the  moving  powert 
to  be  from  time  to  time  ased  In 
drawing  or  propelling  carriages 
upon  or  along  the  sud  railway, 
should  be  under  the  control  of 
the  said  company :  Be  it  there- 
fore enacted,  that  no  locomotiTe 
or  other  engine,  or  other  de- 
scription of  moving  power,  shaD, 
at  any  time,  be  brought  upon,  or 
used  upon  the  said  railway,  unleea 
the  same  shall  first  have  been  ap^ 
proved  of  by  tbe  said  company, 
and  it  shall  be  lawful  for  the  said 
company,  and  they  are  hereby 
required  within  fourteen  days 
after  notice  given  to  them  by  any 
person  desirous  of  bringing  any 
snch  engine  on  the  said  railway 
to  cause  their  engineer  or  other 
agent  to  inspect  and  examine  such 
engine  at  any  place  within  five 
miles  of  tiie  said  railway,  and  to 
report  thereon  to  tbe  said  com- 
pany, who  shall.  In  seven  days 
after  such  report,  in  case  such 
engine  shall  be  found  fit  and 
proper  to  be  used  on  the  said 
railway,  give  a  certificate  to  the 
party  requiring  the  same  of  their 
approval  of  every  such  engine: 
And  it  shall  be  lawful  for  the 
said  company,  from  time  to  time, 
upon  the  report  of  their  engineir 
or  other  agent,  of  any  engine 
used  upon  the  said  railway,  beiag 
out  of  repair,  or  unfit  to  be  used 
upon  the  said  railway,  to  order 
the  same  to  be  taken  oflT,  or  to 
forbid  the  same  to  be  used  upon 
the  said  railway:  And  in  case 
any  person  shall  bring  or  use 
upon  the  said  railway  any  loco- 
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the  servant  of  the  defendants,  and  the  plaintiff  had  here 
adopted  the  right  form  of  proceeding  in  bringing  case 
against  the  master.  Trespass  must  be  brought  against  the 
individual  causing  the  injury,  where  that  injury  was  imme- 
diate, and  not  consequential,  as  where  the  remedy  was 
sou^t  to  be  obtained  from  the  master  by  whom  it  was 
aetually  caused;  but  where  that  remedy  was  sought  to  be 
obtained  against  the  master,  the  injuiy  having  been  caused 
by  the  servant,  the  form  of  action  to  be  adopted  was  case. 
Rrst,  the  injury  here  was  immediate  and  direct,  from  the 
neg^g^ence  of  the  servant  of  the  defendant,  and  the  servant 
noidd  have  been  liable  in  trespass,  though  the  injury  was  not 
intentional,  Weaner  v.  Ward  (a) ;  Underwood  v.  Ilewson  (6) ; 
Waieman  v.  Robinson  (c);  ScoU  v.  Shepherd  ((Q.  And 
if  the  oocurence  was  the  result  of  inevitable  accident,  it  must 
be  riiewn  to  be  sa    Weaver  v.  Ward,  Wakeman  v.  Robinson, 
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■olive  or  other  engine,  or  any 

odier   moving    power,    intbout 

btiiag  lint  obtained  such  cer- 

tiicata  of  qiproval  as  aforesaid, 

or  in  case  after  notice  given  by 

the  said  company,  to  remove  from, 

9  not  to  use  npon  the  said  rail- 

nj,  any  sach  engine  as  aforesaid, 

the  person  to  whom  such  engine 

ibaU  belong,  shall  not  forthwith 

nnovo  the  same,  or  jihall  use  any 

•adi  engiiie  upon  the  said  nul- 

viy»  without  having  first  repaired 

As  nme  to  the  satisfaction  of  the 

■id  company,  and  obtuned  such 

evtificale  of  approval  as  afore- 

■id,  every  such  person  shall  for- 

fait  and  pay  any  sum,  not  ez- 

csidfaig  202.,  for  every  such  of- 

fanee*  snd  the  said  company  are 

beniby  aothorixed  to  remove  such 

ttgiiie  from  the  said  railway. 

Section  193,  That  the  boiler  of 
crery  locomotive  steam  engine 
to  be  used  upon  the  said  railway, 
than   be  constructed  upon  the 


principle  of  consuming  its  own 
smoke,  under  a  penalty  of  5/.  for 
every  offence,  to  be  recovered  in 
a  summary  way  by  the  order  and 
adjudication  of  one  or  more  jus- 
tice or  justices  of  the  peace,  on 
complaint  to  him  or  them  for 
that  purpose,  made  in  the  same 
manner  as  other  penalties  and 
forfeitures,  (for  the  recovery 
whereof  no  special  directions  are 
given)  are  by  this  act  directed  to 
be  recovered,  one  half  of  which 
sum,  as  often  as  the  same  shall 
be  recovered,  shall  be  paid  to  the 
informer,  and  the  other  half  to 
the  vestry  derlc,  or  other  proper 
ofiicer  of  the  parish  or  place 
where  such  offence  shall  be  com* 
mitted,  for  the  benefit  of  the  poor 
of  such  parish  or  place. 

(a)  Hob.  134. 

(b)  1  Str.  696. 

(c)  S  Moore,  63;  1  Bing.  213, 
S.  C. 

{d)  3  Wils.  403. 
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1841.        Dickenton  v.  IVatson.  (a)    Secondly,  the  master  could  not  be 
jj^^jjj^g     deemed  a  trespasser  by  relation,  and  case,  therefore,  was  the 
V.  form  of  action  properly  to  be  employed  against  him.   llindal 

Wk«tern  C.  J. — ^You  have  here  alleged  negligence  on  the  part  of  the 
defendants' servants.  Do  you  prove  it?]  According  to  the 
special  case,  the  engines  used  on  this  railway  were  made  in 
the  ordinary  manner,  but  if  they  were  so  constructed  as  to 
be  lUble  to  emit  sparks,  though  in  the  common  form,  the 
defendants  were  liable  to  repair  any  injuiy  occasioned  by 
such  emission,  for  there  was  ne^igence  in  permitting  the 
possibility  of  such  an  occurance  as  that  which  was  here 
complained  of.  And  the  mere  fiu^t  of  the  fire  passing  firom 
the  engine  was  prima  facie  proof  of  negligence,  Christie  ▼. 
Griggs  {b).  [Maulsy  J. — You  would  say,  therefore,  that 
there  should  be  an  allegation  that  the  steam  engine  was 
constructed  in  the  best  possible  manner,  and  that  every  care 
was  taken  to  prevent  the  sparks  fix)m  fiJling  from  it]  That 
was  the  plaintiff's  contention :  and  further,  that  the  general 
rule  that  every  man  must  use  his  own,  so  as  not  to  injure 
his  neighbour,  must  be  taken  to  prevail  in  this  case. 

BompaSf  Serjt,  for  the  defendant&  There  was  no  proof 
of  negligence  here  stated  in  the  case,  and  the  defendaof^ 
therefore,  would  be  entitled  to  a  nonsuit  upon  the  declara- 
tion. The  engine  was  not  proved  to  be  in  any  d^ree 
defective ;  but  all  that  was  said  was,  that  it  was  constructed 
and  used  in  the  ordinary  manner.  In  Rex  ▼.  Pease  amd 
others  (c),  it  was  held,  that  though  it  would  have  been  a 
nuisance  if  the  parties  carried  on  a  railway,  otherwise  than 
in  the  ordinary  way,  yet  that  the  conducting  it  in  the 
ordinary  manner,  prevented  such  a  consequence.  Here^ 
the  real  cause  of  the  alleged  injury  was  the  unnecessary 
placing  of  the  stack  so  close  to  the  ndlway ;  the  pbdntiff 
must  be  taken  to  have  done  that  act,  with  a  perfect  know- 
ledge  of  what  might  be  the  consequences,  with  reference  to 

(a)  Sir  T.  Jones,  205.  (o)  4  B.  &  Ad.  30. 

iff)  2  Campb.  79. 
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the  ordinary  mode  of  conducting   the   railway,  and   the         1841. 

defendants  ought  not  to  be  held  responsible  for  the  conse-     ^T"^^'^      ' 

qoences  of  a  proceedim^  which  was  clearly  authorised  by  v- 

toe  Liegislatare  under  the  act  of  Parliament.  Western 

Railway  Ca 

CAatmell,  Serjt,  replied. 

TiNDALy  C.  J. — ^I  cannot  help  thinking  that,  on  the  state- 
ment agreed  on  between  these  parties,  we  cannot  come  to 
my  conclusion  upon  the  case.  I  am  not  prepared  to  say, 
in  fiivour  of  the  defendants,  that  they  would  be  entitled  to 
Doiisuit  the  [daintiff,  upon  such  a  state  of  facts  being  proved 
« 18  here  disclosed,  for  I  cannot  say  that  the  very  circum- 
stance of  Igneous  matter  being  thrown  out  of  the  engine 
mi|^t  not  finm  of  itself  an  ingredient  of  carelessness,  of 
which  the  jury  might  be  called  upon  to  judge,  and  I  do 
not  think  that  it  is  a  case  in  which  we  can  be  called  upon 
to  give  an  opinion  under  the  act  The  case,  therefore, 
most  go  before  a  jury  in  the  ordinary  course. 

CoLTMAN,  J. — I  also  think  that  this  is  a  case  for  the 
dedaioD  of  a  juryy  and  upon  which  we  ought  not  to  be 
cdled  upon  to  give  an  opinion  under  the  statute. 

Maulb,  J. — ^The  only  question  of  law  raised  in  this  case 
ii  one  CO  which  I  agree  with  the  Lord  Chief  Justice ;  that 
ii  the  question,  whether  the  plaintiff  ought  to  be  nonsuited 
npofa  the  statement  of  the  evidence  here  made.  And  I 
tUnk  that  it  is  clear,  that  he  ought  not  to  be  nonsuited, 
became  there  is  evidence  for  the  jury  as  to  the  negligence 
of  the  defendants.  Whether  the  jury  would  find  for  the 
or  not  on  the  evidence  is  another  question. 

The  action  to  be  tried  before  a  jury. 
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iBiU^atlaM  dnn* 


IN  THE  FIFTH  YSAR  OF  THE  REIGN  OF  VICTORiA. 


Hetwood  t^  FaItreb. 

^^****  \yOUCH  shewed  cause  against  a  rule  Hisi,  obtained bj 
Where  the  Thomosy  for  setting  aside  the  notice  of  declaration  in  tlni 
form  of  action    case  for  irrcinilarity.      The  objection  was,  that  the  wii 

in  the  writ  was    ^         ,.     ^     J^         r  .        •  ._  ,^ 

"  on  promises,*'  described  the  action  as  **  on  promises,  bat  the  nana  o 
ration waTalso  declaration  described  it  as  "in  debt"  The  declanfio 
"on  promises,"  described  the  form  of  action  to  be  on  ''promises.*    The* 

but  the  notice  '^ 

of  decUratioQ  ^  fondant,  however,  had  taken  the  declaration  ont  of  tiie  offia 

and  the de.  and,  therefore,  had  wuved  the  irregularity.     In  Coohy 

^^6^\^  Johnson  (a)  it  had  been  held,  that  notice  of  declaration  in  «« 

tion  out  of  the  ^here  the  declaration  filed  is  in  debt*  is  irreirular,  and  takini 

oiBce,  itwas  '  .  m. 

held  to  be  a  the  declaration  out  of  the  office  was  held  not  a  waiver.  To 
objection.  qUestion  then  was,  whether  this  objection  had  been  waived  b; 

the  defendant's  taking  the  declaration  out  of  the  office?  I 
the  case  of  Robins  v.  Richards  ((),  it  was  held  that  a  vaiiano 
between  die  description  of  the  form  of  action  stated  in  di 
notice  of  declaration,  and  in  the  declaration  itself,  is  9^ 
irregularity,  but  it  is  waived  bj  the  defendant  taking  A 
declaration  out  of  the  office.  That  case  was  decided  on  tb 
principle  laid  down  in  tiiat  of  Gilbert  v.  Kirkland  (^ 
where  it  was  held,  that  a  plaintiff  having  declared  coc 

(a)  Ante,  vol.  1,  p.  247,  O.  S.  (c)  lb.  153. 

(b)  lb.  p.  378. 
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didonally  after  the  time  for  the  defendant's  appearing  had        1841. 

expired,  and  the  defendant  took  the  declaration  out  of  the  Hg^^n 
office^  it  was  held  a  waiver  of  the  irregularity.     The  last  ^' 


upon  the  subject  appeared  to  be  Robinson  v.  Evring- 
ion  {a).  The  mai]^nal  note  of  that  case  was,  ^^  If  a  notice 
of  declaration  varies  in  describing  the  form  of  action  from 
die  writ,  the  defendant  may  move  to  set  aside  the  declara- 
tion, and  need  not  confine  his  application  to  the  notice." 
lUs  case,  it  was  supposed,  was  un&vourable  to  the  plaintiff, 
because  Mr.  Justice  Paiteeon  there  said,  ^^  I  think  the  rule 
does  not  ask  too  much,  as  the  defendant  has  a  right  to  give 
aedit  to  the  pl^tifi^  for  telling  truth  in  his  notice."  It 
was  difficult  to  see  how  that  could  be  considered  as  an 
airthority  against  the  plaintifil  If  applicable,  it  must  rather 
be  considered  as  &vourable.  The  defendant  there  standing 
on  the  notice,  had  of  course  a  right  to  presume  the  declarar 
tfton  to  be  conformable  to  the  notice,  and  to  make  his 
ol^ection  accordingly ;  but  if  he  had  taken  the  declaration 
out  of  the  office,  then  he  would  have  stood  in  the  situation 
of  the  defendant  in  the  present  case.  In  Robimon  v.  Evring^ 
ia%  there  was  no  waiver  of  the  objection,  in  the  present 
die  there  was.  The  rule  ought,  therefore,  to  be  dis* 
chaiged. 

Thomas,  in  support  of  the  rule,  contended,  that  the  irre- 
golflrity  had  not  been  waived.  The  case  of  Robins  v. 
Biekards,  proceeded  on  the  authority  of  Gilbert  v.  Kirkland. 
Tliat  case  seemed  to  decide  that  taking  the  declaration  out 
of  the  office,  must  be  regarded  as  taking  a  step  in  the  cause, 
md,  therefore,  a  waiver  of  the  irregularity,  which  consisted 
of  a  defect  in  the  indorsement  on  the  declaration.  Taking 
mch  a  step  might  be  considered  as  a  waiver  of  such  an  ob«* 
jeetion,  but  could  not  be  regarded  as  a  waiver  of  an  objection 
to  the  substance  of  the  declaration  itself     The  case  of 

(fl)  lb.  vol.  9,  p.  107,  O.  S. 

VOL.    L ^N.  &  8  D.  P.  C 
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Cooke  V.  Johnson,  was  a  clear  authority  in  support  of  th* 
present  application.  [  H'ightfnan,  J. — The  case  of  Cook^  n 
Johnson  is  distinguishable  from  the  present,  as  it  was  derida 
before  the  Uniformity  of  Process  Act  passed.  The  objeoliHI 
that  is  here  taken  did  then  not  appear,  until  the  defeodai 
got  the  declaration.]  The  last  case  of  Robinson  v.  EvrhigUm 
was  an  authority  in  support  of  the  application. 

WiGHTMAN,  J. — It  seems  to  me,  that  taking  the  dedam 
tion  out  of  the  office,  was  a  clear  waiver  of  the  objectioi 
here  made.  Before  the  Uniformity  of  Process  Act,  the  db 
crepancy  did  not  arise,  until  the  declaration  came,  theiefbife> 
it  was  not  a  waiver  to  take  the  declaration  out  of  the  cffiee 
But  now,  the  defendant  knows  from  the  writ  itself  what  ii 
the  form  of  the  action  brought;  and  the  form  of  actioii  in 
the  declaration  appears  from  the  notice  of  dedantiaa 
The  defendant  was,  therefore,  aware  of  the  objection  at  the 
time  he  took  the  declaration  out  of  the  office.  Takuig  dial 
step,  was,  therefore,  a  clear  waiver  of  the  objection.  In  the 
case  of  Robins  v.  Evrington,  the  declarati(m  was  assnaied 
to  be  wrong,  but  here  it  is  right  It  is  quite  a  diffiaieDl 
question,  whether  taking  out  of  the  office  a  wrong  dedan- 
tion  will  cure  a  wrong  notice ;  but  here,  the  declaratioa  wm 
right.  The  first  case  of  Cooke  v.  Johnson  does  not  toudi 
the  question,  and  the  other  cases  are  authorities  against  die 
application.  The  present  rule  must,  therefore,  be  disdiaiged, 
and  with  costs. 

Rule  discharged  with 
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Doe.  deoL  Stebr  v.  Bradlbt. 

Sir  JOHN  BATLEY  moved  for  an  attachment  aeainst  Wh«»tlie 
tk  feasor  of  the  plaintiff  in  this  case,  for  non-payment  of  costs  catur  on  the 
pomuuit  to  the  masteA  allocator.    The  Master  had  taxed  ^^^5^ '" 
die  defendant's  cosU  at  37/.  (m  the  consent  rule.     The  eJ«o^»ent 

*.     .       .       1  ,  ,  could  not 

pecohanty  m  the  case  was,  that  there  was  no  possibility  of  be  penonaU 
personally  serving  Steer,  the  lessor  of  the  plaintiff,  against  m  tTobuirui 
iriioai  the  allocatur  had  been  made.     He  never  went  out  of  Ji^ccwud- 
Ub  hooae^  constandy  kept  the  front-door  of  his  house  shut,  ^^^  a  rule  to 
aid  would  allow  no  one  to  enter.     Frequent  calls  had  been  why  the  mm 
Bade  at  the  house,  but  no  possibility  existed  of  serving  him  SbeiOlraauir 
pencmally,  as  the  answer  of  his  wife  always  was  that  he  ^^^  "^  ^ 
loold  not  be  seen.   The  question  was,  whether,  under  these  ukt  adYintage 

the  Court  would  not  be  inclined  to  form  an  vict  e.  no. 


ooeption  to  the  general  rule,  that  in  cases  of  attachment,  ![;?<»' ^e^e^ 
ihe  sCTvice  must  be  penmnaL  of  judgments 

^  tomleiof 

Court  for  pay* 

Pattbson  J. — ^I  am  not  aware  of  any  case  in  which  the  ^^n  rroeT* 
Goort  has  dispensed  with  personal  service,  in  obtainincr  an  ^  aAdaTit  of 

*  *  '  o         aremnittnoet, 

iHadunenL    Yon  may,  however,  take  rule  to  shew  cause  thewbg  that 
why  the  par^  should  not  pay  the  sum  mentioned  in  die  J^^^Tmuldnot 
docaturi     The  role  may  be  served  at  his  residence  if  pos-  ^jSfSSfrule 
abfe  on  him,  and  if  not,  such  a  service  as  is  widiin  your  ahfolute. 
power  may  be  made,  and  then  if  the  Court  shall  be  satisfied 
diat  the  service  is  sufficient,  the  rule  may  be  made  absolute. 
Yoo  can  then  issue  an  execution  on   the   rule,  as  on  a 
judgment,  pursuant  to  the  1  &  2  Vict  c.  1 10,  s.  18. 

Rule  granted  accordingly. 

Sa  John  Bayley  afterwards  applied  to  make  this  rule 
absolute.  The  affidavit  of  service  on  which  he  moved, 
stated  that  the  party  still  kept  his  house,  continued  his  house 
drat  up,  and  that  the  same  impossibility  of  serving  him 
peiionally  still  existed.    Various  efforts  so  to  serve  him  had 

8  2 
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184t.  been  made.  On  one  occasion,  on  knocking  at  the  door,  a 
party  from  the  inside  answered,  but  would  not  open  the 
door,  and  stated  that  Mr.  Steer  was  not  at  home.  The 
deponent  called  again  in  an  hour,  and  a  person  then  %^ 
peared  at  the  window  and  stated  that  Mr.  Steer  was  not  at 
home.  The  deponent  then  put  a  copj  of  the  rule  through 
the  railing  of  the  house,  and  stated  to  the  person  at  the 
window  that  if  he  would  come  down  stairs  deponent  would 
shew  him  the  original 

PattBMon  J. — I  think,  under  the  circumstances,  the  rule 
may  be  made  absolute. 

Rule  absolute,  (a) 

{a^  SteJonei  v.  WUUanu^  11  Ad.  &  E.  175  ;  and  JonetT.  WUUams 
and  Others,  ante,  vol.  9,  p.  702,  O.  S. 


Bland  v.  Wilson. 

utofadXi^  Or^iJjBiVi)  moved  for  leave  to  enter  up  judgment  on  an 
oD  aiioid  war-  old  warrant  of  attorney,  the  defendant  was  alive  on  the  lltih 
ney,  which  has  of  November.   The  peculiarity  in  the  case  was,  that  he 


•tt^t toS^eo'  ui^provided  with  an  affidavit  of  its  execution,  the  warrant 
4,  c.  39,  m.  1,  having  been  filed  together  with  an  affidavit  of  its  execution, 
cicnt  to  prove  pursuant  to  3  Greo.  4,  c.  39,  ss.  1,  2.  The  question  was, 
by  an  oiBce  whether  he  was  in  a  situation  to  obtain  judgment  on  such 
fidSi^r^of^e*^'  materials.  In  Webb  v.  Webb  (a)  it  was  held  that  an  office 
cution.  copy  of  the  affidavit  filed  would  be  sufficient 

Patteson,  J. — You  must  either  produce  an  original  affi- 
davit of  execution,  or  an  office  copy  of  the  affidavit  which 
has  been  filed.     The  latter  will  suffice. 

Rule  refiised. 


(a)  Ante,  vol.  4,  p.  699,  O.  S. 
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Doe.  dem.  Thbxadsb  t^  Roe. 

JrETEJtSDOItFF  moved  for  judgment  agmnst  the  casual  A  larrioe  on  a 
gector.  The  service  had  been  effected  on  the  daughter  of  teumt  on  the  ^ 
die  tenant  in  possession^  on  the  premises,  on  the  80th  J^J^^^f^ 
October,  and  on  the  4th  November,  she  informed  the  person  ^^  ^^^ 

knowledgiiient 

wbo  had  efiected  the  service  on  her,  that  she  had  given  the  by  lier,  after 
declaration  to  her  fether.  ment'rflSr** 

Tenn,  that  the 
had  riven  it  to 

Patteson,  J. — ^I  think  that  is  a  suflScient  service  for  a  ^er  &her  b 

,       .  •  fuffident  for  a 

rate  niSl.  role  nisi,  for 

Rule  nisi  gmnted.      ^^X" 

casnal  ejector. 
Where 

PeterMdarffthen  applied  for  judgment  against  the  casual  lodgers  in  a 
ejector  in  another  instance,  where  the  service  had  been  on  the  be  serred,  ser- 
lodger  in  a  house,  by  leaving  a  copy  of  the  declaration  with  i[*^™o^e 
the  keeper  of  the  house,  at  the  house,  accompanied  with  the  bouse,  at  the 

,  house  IS  suffi- 

usual  reading  and  explanation.    Efforts  had  been  repeatedly  cieot,  for  a 
Hade  to  serve  the  lodgers  themselves,  but  without  success,  judlmeot^'^ 
It  was  submitted  that  this  was  a  sufficient  service  to  entitle  *§^°f  ^ 

casual  ejector. 

the  lessor  of  the  plaintiff  to  a  rule  nisi  for  judgment. 
Pattbson,  J. — ^1  think  that  is  sufficient  for  a  rule  nisi. 

Rule  nisi  granted. 


Hawke  v.  Harris. 

HaNCE  moved,  on  the  ninth  day  of  Term,  for  leave  to  vvhere  a  de- 
agn  judgment,  on  an  old  warrant  of  attorney,  more  than  £^*  ^j^ 
ten  vears  old.     The  defendant  was  seen  alive  in  Ejigland,  in  England,  on 

,       ^^  ,       -   A  1  ▼  1.11.  the2ethof 

on  the  26th  of  August  last     It  was  admitted,  that  m  no  August,  the 

Court  granted 
t  nde  mi  fcr  iodnent  on  a  warrant  of  attorney  more  than  ten  years  old,  when  the  application 
WIS  Bade  on  the  1 0th  of  November;  but  scaiMi,  that  it  would  not  have  granted  the  rule  ahioiutt 
in  the  fint  ioitasce,  had  die  warrant  been  less  than  ten  years  old. 
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case  was  so  long  a  period  shewn  to  have  eli^ieed,  mnce  the 
last  time  when  the  defendant  was  seen  alive  m  England, 
whereon  the  Court  granted  the  rule.  {Pattesan,  J. — I  doubt 
whether,  after  so  great  a  lapse  of  time,  1  ought  to  gEant  fli% 
rule.  The  longest  period  between  the  last  time  i^ien  the 
defendant  was  shewn  to  be  alive  in  England,  and  the  qiplicip 
tion,i8five  weeks].  Hance  suggested  that  in  those caaeatbe 
application  had  been  fixr  a  rule  abiolute  m  the  first  in- 
stance, the  warrant  of  attorney  being  less  than  ten  jean 
old.  Here,  however,  the  warrant  was  more  than  ten  yeaci 
old,  and  consequently,  according  to  the  1  Reg.  Gen.,  H.  T., 
2  Wm.  4,  s.  73  (a),  a  rule  nisi  was  necessary.  Befixre  the 
rule  could  be  made  absolute,  service  must  be  effected.  If 
it  was,  it  was  quite  dear  that  the  fact  of  the  defendant  being 
alive  would  be  ascertained,  and  the  defendant  mig^  wgipm 
to  shew  any  cause  in  his  power  against  this  rule. 


Pattbson,  J. — That  certainly  makes  a  dificrence^  and, 
therefore,  the  rule  may  be  granted.  Had  the  rule  been 
absolute  in  the  first  instance,  I  should  have  hesitated  to 
grant  it 

Rule  msi  granted  (fr). 

Hance  afterwards  made  the  rule  absolute,  the  defendant 
having  been  personally  served. 


(a)  AiU€,  voL  1,  p.  192,  O.  S. 

{b)  Where  the  defendant  is  omt 
of  England,  a  much  longer  period 
than  five  weeks  may  have  elapeed 
between  the  time  when  the  de- 
fendant is  shewn  to  have  been 
alive,  and  the  apphcation.  As,  in 
Fitrfetf  V.  PiOcinytfm,  ante,  voL  2, 
p.  452, 0.  S.,  where  judgment  was 
allowed  to  be  signed,  the  defend- 


ant having  been  seen  alive  fev 
months  before  in  the  West  li- 
dies,  and  in  Johmtom  v.  #Vy,  aafi^ 
voL  5,  p.  215, 0.  S.,  where  the  de- 
fendant had  been  seen  alive  at  tlM 
ktter  end  of  Febmary,  in  New 
Soath  Wales,  and  the  appliea- 
tion  for  judgment  was  made  on 
the  5th  of  November. 
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1S4]. 

Exparte  Nicholls. 
BaLLANTINE  moved  fbr  the  adminion  of  a  person  ^here  a  clerk 

*  htd  r^pilaiiy 

omed  NidK^ky  as  an  attornej,  without  the  prodnction  of  lenred  under 
tfe  sitidea  of  clerkahipy  ander  these  particalar  circumstances,  but,  in  oonse- 
He  had  been  articled  to  a  person  named  Wigley,  and  after  "^^^"^ 
tke  expiration  of  his  clerkship,  as  he  remained  in  the  service  ■oonding,  be 

is  unable  to 

ofbia  master  as  a  elerky  he  left  his  articles  in  the  possession  of  procure  tbe  ar- 
tkat  penon.   Snoe  that  time,  Wigley  had  absconded,  leaving  ^^i^^bidi  he 
Us  wife  and  fiumlj  behind     Inquiries  had  been  made  of  ^  *^  "cLn 
de  wife  and  all  other  persons  with  whom  he  was  likely  to  allowed  him  to 
btve  left  papeiB,  and  the  articles  could  no  where  be  dis-  without  pro- 
onvered.     In  consequence  of  the  will  of  a  particular  |)erson  fici^«*^r^^ 
be  had  cbansed  his  name  from  Whittaker,  in  which  he  had  ^'^^^  of  «"■ 

,  rolment  being 

lenred,  to  that  of  Nicholls.     There  was  a  certificate  of  his  produced. 
indentures  having  been  enrolled. 

Patteson,  J. — I  think,  under  the  circumstances,  he  may 
be  admitted  without  producing  the  articles. 

Admitted  accordingly. 


Doe.  dem.  Kingston  v.  Kingston. 
jt  ORTESCUE  shewed  cause  against  a  rule  nisi,  obtained  a  warrant  of 
by  Erle^  for  setting  aside  a  warrant  of  attorney,  the  judgment  ^^nfw«^u4g- 
ttmed  thereon,  and  the  writ  of  possession  issued  pursuant  ™®P^  ^f^. 

^Bf  ^  .  action  of  eject- 

to  that  judgment,  with  costs.     The  objection  to  the  warrant  ment  is  not 

^  »    .     i_  ...     within  the 

of  attorney  was,  that  there  was  no  attestation  clause  to  it  meaning  of  i 
io  coofermity  with  the  1  &  2  Vict  c.  110,  s.  9.    The  ques-  no,  I*^  that 
tion  however  was,  whether  this  beiiur  an  action  of  ejectment,  section  only 
it  came  within  the  meaning  of  that  section.     The  words  of  *«  personal" 
that  section  were: — "That  from  and  after  the  time  ap-  therefore, the 

presence,  at- 
tutirion,  Stc,  of  an  attMniey  od  behalf  of  the  defendant,  is  not  necessary  at  the  time  of  its 
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1841.  pointed  for  the  coimnenceinent  of  this  act,  no  warrant  of 
Doe  dem.  attorney  to  confess  judgment  in  any  personal  action,  or 
KiNGiTON  cognovit  actionem  given  by  any  person,  shall  be  of  any 
KiNoerroN.  force  unless  there  shall  be  present  some  attorney  of  onobf 
the  superior  Courts  on  behalf  of  such  person,  ezpranfy 
named  by  him  and  attending  at  his  request,  to  infi»m  him 
of  the  nature  and  effect  of  such  warrant  or  cognovit,  befine 
the  same  is  executed :  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thefsby 
declare  himself  to  be  attorney  fi>r  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  attorney**  It 
would  be  observed  that  the  provision  applied  to  **perBomP 
actions  only,  and,  therefore,  did  not  spply  to  the  action  of 
ejectment,  which  was  a  mixed  action.  If  the  purview  of  the 
act  was  considered,  it  would  be  seen,  that  it  applied  paid- 
cularly  to  the  alx)lition  of  arrest  on  mesne  process.  Tlial 
shewed  that  the  Legislature  had  in  contemplation  other 
actions  than  that  of  ejectment,  since  arrest  could  at  no  time 
have  taken  place  in  the  latter  action.  In  the  3  &  4  Wm.  4, 
c.  27,  s.  36,  which  abolished  a  variety  of  real  and  mixed 
actions,  after  stating  a  number  of  actions  which  were  to  be 
abolished,  the  section  proceeded : — *^  And  no  other  action 
real  or  mixed,  (except  a  writ  of  right  of  dower,  or  writ  <rf 
dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  eject- 
ment,) and  no  plaint  in  the  nature  of  any  such  writ  or 
actions  (except  a  plaint  for  free  bench  or  dower,)  shall  be 
brought  after  the  31st  December,  1834."  Here,  conse- 
quently, the  action  of  ejectment  was  treated  as  a  mixed 
action.  The  section  in  question,  of  1  &  2  Vict  c,  110, 
only  applying  to  personal  actions,  the  requisites  there  pro- 
vided were  not  necessary  in  a  warrant  of  atromey  ixv^  an 
action  of  ejectment. 

Erie,  in  support  of  the  rule,  contended  that  although  the 
words  "  personal  action,"  were  introduced  in  the  enacting 
part  of  the  section,  yet  it  was  clear,  from  the  preamble  of 
section   9,    that    the   Legislature  intended  the  protection 
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which  its  pnwisioiis  were  calculated  to  give,  to  be  con-        1841. 
ferred  cm  persons  executing  warrants  of  attorney  in  actions    ^^ZT^ZT^ 
of  ejectment,  as  well  as  in  personal  actions.     The  words  of     Kingston 
the  preamble  were: — ^^'And  whereas  it  is  expedient  that     Kingston. 
pnmsion  should  be  made  for  giving  every  person  executing 
s  warrmot  of  aUcmey,  to  confess  judgment  or  a  cognovit 
•cdoneiDy  due  information  of  the  nature  and  effect  thereof." 
Again,  in  section  10,  it  was  provided: — ^*  That  a  warrant  of 
Hlomey,  to  confess  judgment  or  cognovit  actionem,  not 
executed  in  manner  aforesaid,  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did  in  fact 
oodeistand  the  nature  and  effect  thereof,  or  was  fully  in- 
formed of  the  same."    The  words  **  in  manner  aforesaid" 
cfeaily  had  reference  to  the  formalities  required  in   the 
immediately  previous  section,  and  referred  to  eveiy  warrant 
of  attorney,  vrithout  any  exception.     This  objection,  conse- 
quently, should  prevail 

Cur,  adv,  vulU 

Pattbsov,  J.— -The  language  of  the  9th  section  is  bo 
dearly  applicable  to  **  personal"  actions,  only,  that  it  cannot 
be  extended  to  an  action  of  ejectment  In  such  a  case, 
therefore,  the  requisites  of  the  section  need  not  be  complied 
with.    The  present  rule  must,  consequently,  be  discharged. 

Rule  dischaigcd. 


Duke  v.  Watchorn. 

mLeLL  Y  and  iVhite  shewed  cause  against  a   rule  nisi  Where  a  de. 
obtained  by  the  Solicitor  General  calling  on  the  plaintiff  to  wamnt  of  at- 
shew  cause  why  the  execution  issued  in  this  case  pursuant  {^^jj^^n 

to  be  issued 
hf  a  twvtj  i^aiBSt  hit  prisoipal,  for  the  whole  amount  of  certain  bilb  to  which  the  former  had 
become  an  accommodation  party,  it  was  held  no  objection  to  an  execution  for  the  whole  amount, 
dMi  only  part  of  the  biUs  were  due. 
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1811.  (oa  judgtnent,  imdcrawan«Dtofattoniey,thoiildiioCbe  set 
aside,  on  the  ground  that  acooitling  to  the  tiemm  of  the  de^ 
feasance^  the  plaintiff  had  iasiied  his  execution  for  a  greater 
sum  than  was  authorised.  The  &ct8  of  the  case  wcM 
shortly  these.  The  defendant  Watchom  had  beoome  id-^ 
debted  to  certain  persons  of  the  name  of  Haimen,  and  it  was 
agreed  that  the  plaintiff  should  become  joint  surety  with 
the  defendant  to  Messrs.  Hannen,  for  the  payment  to  them  bt 
certain  bills  of  exchange,  bearing  date  the  1st  May,  1840^ 
and  payaUe  at  six,  nine,  twelve,  fifteen,  eighteen,  twen^-* 
one,  and  twenty-four  months,  for  o61iL  each,  and  another  aft 
twenty-seven  months,  for  2060L  It  was  furthermore  agrsed 
that  the  defendant  should  give  to  the  plaintiff  a  warrant  «f-' 
attorney,  ^^  to  secure  to  him  all  such  advances  or  responsibility 
of  payments  as  by  his  guarantee  therein,  he  might  hav6 
incurred,  and  that  Duke  should  be  authorized,  if  at  any 
time  he  should  think  fit,  to  issue  execution  under  the  judg- 
ment under  the  warrant  of  attorney,  and  levy  the  whole 
amount  which  should  have  been  unpaid  of  the  said  bilk, 
and  any  renewab  thereof  and  all  interest  thereon,  and  all 
expenses  of  such  execution,  so  that  he  might  by  such  exe- 
cution obtain  sufficient  money  to  dischaige  himself  from  aU 
liability  whatsoever,  to  the  said  Messrs.  Ilannen  ch'  other- 
wise, on  the  said  bills,  by  reason  of  bis  having  become  such 
surety  as  aforesaid."  The  date  of  this  agreement  was  the 
15th  of  June,  1840.  No  warrant  of  attorney  was  however 
given,  until  the  14th  April,  1841.  On  the  warrant  was 
endorsed  a  defeasance,  embodying  the  termsof  the  agreement 
In  the  beginning  of  the  month  of  November  instant,  the 
plaintiff  issued  an  execution  against  the  defendant's  goods, 
to  the  amount  of  5000/.  and  upwards,  for  the  fiill  amount 
of  all  the  bills  to  which  the  plaintiff  had  become  the  accomo- 
dation party,  only  one  of  the  bills  for  561 L  being  doe, 
arrangements  having  been  made  with  respect  to  the  bills 
which  had  previously  fallen  due.  The  question  dien  was, 
whether  the  plaintiff  was  authorized  by  the  defeasance  to 
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the  wammt  of  attorney,  to  imae  execution  fiur  the  full       1841. 

imount?    It  wae  submitted,  that  be  clearly  was.     The  caae    ^""^^^^[^ 

cf  Barber  ▼•  Bmrber,  (a)  was  an  authority  to  shew  that  if  a  v. 

narrant  of  attorney  be  given  to  confecB  judgment  absolutely 

fir  a  certain  sum,  althougb  it  be  understood  between  the 

puties  that  it  is  given  only  to  indemnify  the  plaintiff  against 

Us  fluietyship  for  a  smaller  sum,  the  phdntifF  need  not 

defer  ezecutioo  till  the  contingency  hiqppens.     There  was, 

eonaeqoently,  nothing  illegal  in  the  nature  of  such  a  security, 

if  die  Court  should  be  of  opinion  that  the  parties  intended 

«Kh  A  power  to  be  reserved  to  the  plaintiff.     In  the  case 

of  JGrk  ▼•  Saaiif  (b)  it  was  decided  in  the  fiill   Court  of 

QMen'a  Bench,  in  last  Easter  Term,  that  a  warrant  of 

attorney  in  which  the  terms  were  not  so  strong  as  those  of 

the  present,  authorised  the  plaintiff  to  pursue  the  same 

csune,  which  the  plaintiff  had  adopted  in  the  present  case. 

The  terms  of  the  vranant  of  attorney  here  clearly  con- 

tmplated  that  a  state  of  circumstances  might  arise  in  which 

it  might  be  important  for  the  plaintiff  to  have  an  oppor- 

tauty»  not  merely  to  reimburae  himself  for  payments  ahready 

■ade  by  him  on  account  of  the  defendant,  but  also  to  pro- 

lect  him  fiom  future  liability.     On  these  grounds,  it  was 

nbmitledy  that  the  plaintiff  was  entitled  to  have  the  present 

nde  diacfaaiged 

The  Solioiiar  General  and  H.  Hill,  in  support  of  the 
mk.  It  never  could  have  been  the  intention  of  the  parties, 
that  such  a  construction  diould  be  put  on  the  instrument, 
IS  that  contended  for  by  the  other  side.  If  such  a  power 
waa  held  to  be  conferred  on  the  plaintiff,  it  would  in 
effect  deprive  the  defendant  of  the  means  of  paying  the 
Ulb  for  which  the  plaintiff  had  become  liable.  The  case  of 
Barber  v.  Barber  was  not  an  authority  affecting  the  present 
case.  That  was  similar  to  the  case  of  Kirk  v.  Seott  But 
here,  the  plaintiff  not  being  yet  liable  on  the  bills,  several  of 

(c)  3  Tannt.  465.  (6)  Not  yet  re|X)rted. 
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1841.        them  not  having  become  due,  he  had  no  right  to  sue  out 
Dpki        execution  for  such  bills. 

^    »•  Cur.  adv.  vuU» 

Waxghosn. 

Patteson,  J. — This  was  a  motion  to  set  aside  an  exe* 
cution  upon  a  judgment  under  a  warrant  of  attorney ;  aad 
the  case  turns  upon  the  construction  of  the  defeasance.  The 
warrant  of  attorney  and  defeasance  bear  date  the  14th  of 
April,  1 841.  The  defeasance  recites  an  agreement  of  the  15th 
of  June,  1840,  between  the  present  plaintiff  and  defendant 
of  the  one  part,  and  one  James  Hannen  of  the  other  port^  by 
which  the  present  plaintiff  and  defendant,  (the  plaintiff  being 
surety  for  the  defendant,)  were  jointly  to  accept  bills  of  cx-^ 
change,  dated  the  1st  of  May,  1840,  payableat  six,  nine,  twefare, 
fifteen,  eighteen,  twenty-one,  and  twenty-four  months  for  561t 
each,  and  another  at  twenty-seven  months,  for  2060^,  and 
the  present  defendant  was  to  give  the  plaintiff  a  wamuit  of 
attorney  to  secure  to  him  all  such  advances  or  reqx>n8ibi]ity 
of  payments,  as  by  his  guarantee  therein  he  might  have  in- 
curred, and  that  Duke  should  be  authorized,  if  at  any  time 
he  should  think  fit,  to  issue  execution  under  the  judgment 
under  the  warrant  of  attorney,  and  levy  the  whole  amount 
which  should  have  been  unpaid  of  the  said  bills,  and  any 
renewals  thereof,  and  all  interest  thereon  and  all  expenses 
of  such  executions,  so  that  he  might,  by  such  execution,  obtain 
sufficient  money  to  dischaige  himself  from  all  liability  what- 
soever to  the  said  Messrs.  Hannen  or  otherwise  on  the  said 
bills,  by  reason  of  his  having  become  such  surety  as  afere* 
said.  The  defeasance  then  states  that  the  bills  had  been 
accepted,  and  goes  on,  '^  now  the  within  wammt  of  attcH^ 
ney,  &€."  The  question  is,  whether  the  plaintiff  is  entitled 
to  issue  execution  for  the  whole  amount  of  all  the  biOs, 
although  the  last  wiU  not  be  due  till  August,  1842,  or  only 
for  the  amount  of  such  as  have  become  due,  or  perhaps  that 
one  which  is  next  becoming  due  in  addition.  Hie  case  of 
Kirk  V  Scottf  decided  in  this  Court  last  Easter  Term  was 
cited,  and  is  somewhat  like  the  present,  but  I  do  not  think 


1    m 
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that  thb  18  a  question  to  be  decided  by  cases,  but  by  looking  1841. 
at  the  instrument  itself  and  ascertaining  from  it  as  well  as  Dcin 
one  may  be  able  the  intention  of  the  parties.  By  the  „  *- 
agreement  of  the  15th  of  June,  1840,  the  warrant  of  attor- 
ney was  to  be  given  immediately,  and  according  to  the 
plaintiff 'a  view  would  have  authorized  him  to  sign  judg- 
ment ibrthwith,  (which  is  not  disputed,)  and  to  issue  eze- 
eotioD  forthwith  for  the  whole  sum,  and  so  deprive  tlie 
of  the  indulgence  and  time  for  payment  which 
the  very  object  of  the  agreement  But  this  power  the 
plaintiff  contends^  was  meant  to  be  given,  not  to  be  exercised 
oipricioaalyt  but  to  secure  him  in  case  circumstances  should 
render  it  necessary  to  exercise  it  The  warrant  of  attorney 
vaa  not  given  for  near  a  year ;  in  the  interval,  probably  the 
plaintiff  might  not  have  felt  himself  in  danger;  but  when  it  is 
pven  in  April,  1841,  the  words  in  which  it  is  concluded, 
plainly  show  that  the  plaintiff  felt  the  necessity  of  having 
the  fiill  security  for  which  he  had  stipulated  by  the  agree- 
ment Now  looking  at  the  passage  from  the  agreement 
vhich  states  the  object  of  the  intended  warrant  of  attorney, 
and  is  recited  in  it,  and  comparing  it  with  the  subsequent 
operative  words  of  the  warrant  of  attorney  itself,  particularly 
tlie  words,  '^  and  giving  the  means  of  raising  funds  to  pro- 
vide for  payment  of  the  said  bills  or  any  of  them,  in  manner 
hereinafter  mentioned,  ^  which  manner  hereinafter  men- 
tioned is  thus  afterwards  stated,'  and  at  any  time,  or  from 
time  to  time  hereinafter  as  to  him  or  them  shall  seem  meet, 
ta  isBue  execution  upon  the  said  judgment  for  the  whole 
amount,  or  any  part  or  parts  of  the  amount  of  the  said  bills 
of  Exchange  and  all  interest  thereof  and  all  costs,  charges, 
and  expenses  occasioned  by  the  non-payment  thereof,  if 
unpaid  at  the  time  of  issuing  such  execution  or  executions.^ 
I  cannot  at  all  doubt  that  the  parties  intended  that  the 
plaintiff  might  issue  execution  to  provide  funds  for  the 
payment  of  some  bills  before  they  became  due :  so  as  not 
only  to  re-imburse  himself  any  money  he  might  advance, 
but  to  prevent  the  necessity  of  his  advancing  any.  Then 
I  cannot  find  any  restrictive  words  confining  such  power. 
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1841. 


Duie 

V. 

Watchoan. 


as  to  Mils  not  yet  due,  to  that  bill,  which  at  the  time  of 
executioa  should  be  just  coming  due,  or  in  any  other 
manner.     Again,  considering  the  large  amount  fi>r  whidi 
the  plaintiff  became  surety,  and  the  length  of  time  during 
which  the  bills  would  have  to  run,  and  the  probability  that 
in  the  meantime,  changes  might  take  place  in  the  mens 
and  responsibili^  of  the  defendant,  it  seems  most  Ukefy 
that  the  plaintiff  should  hsTC  reserved  to  himself  the  power 
to  provide  funds  prospectively  for  the  whole  amount,  and  not 
confine  himself  to  issuing  execution  only  far  what  was  doe, 
the  efiect  of  which  would,  probably,  be  to  destroy  the  credit 
of  the  defendant,  and  render  any  future  executions  unavail- 
able.    Upon  the  whole,  I  am  satisfied  that  the  plaintiff 
stipulated  for  full  power,  and  that  the  defendant  intended, 
by  the  warrant  of  attorney  and  defeasance,  to  put  himself 
wholly  in  the  power  of  the  plaintiff,  authorizing  him  to  issue 
execution  at  once  for  the  whole  amount,  or  from  time  to  time 
for  parts  of  it,  as  he  might  think  fit     And  although  the  bilb 
might  be  negotiated,  and  the  defendant  even  after  this  execu- 
tion, be  liable  to  various  parties  on  those  bills,  yet  that  he  cop- 
templated  such  a  state  of  things  and  trusted  to  the  plaidtHF 
acting  fidriy  by  hun ;  and  it  must  be  recollected  that  the 
plaintiff  is  jointly  liable  vrith  the  defendant  as  acceptor  of 
the  bills,  so  that  if  the  bills  be  sued  on  hereafter,  bodi  of 
them  would  be  defendants.     There  is  no  question  here, 
whether  the  plaintiff  has  acted  &iriy  or  not,  but  simply, 
whether  he  has  exceeded  his  power.     I  am  deariy  of  opinion 
that  he  has  not,  and  this  rule  must  be  disdiarged  wiA 
costs. 

Rule  disdiaiged  mth  casta. 


Doe.  dem.  Brickfield  v.  Roe. 

Semoeofa  %^THERTON  moved  fcNT  judgment  i^^ainst  the  casual 
^ectment         ejector.      The    affidavit    on  which    the    application  was 

having  been 

eftcted  in  the  mnal  namifr,  on  Um  toil  of  the  tenant  in  powewion  00  Ae  wriaiiiiii,  lliii  lamiil 
WIS  afterwardi  informed  of  what  had  been  done.  Heiaid,*'thenhehadnotimetoloee  :**  JMU^ 
faftcient  for  a  rule  niii  for  Jodgment 
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founded  disclosed  the  following  service.    The  deponent  had        1841. 

gone  to  the  premises  sought  to  be  recovered   and   there     ^^I?^^ 

served  the  son  of  the  tenant     To  him  he  explained  the     Beicuield 

object  of  the  service.     On  his  return,  he  met  the  tenant  in         Rok. 

poneasion  and  informed  him  of  what  he  had  been  doing, 

and  stated  to  him  the  nature  and  object  of  the  service  he 

hid  efiected.   On  hearing  this,  the  tenant  said,  <Uhen  I  have 

DO  time  to  lose.**    Under  these  circumstances  it  was  sub- 

ndtted  that  enough  had  been  done  to  entitle  the  party 

applying,  to  a  rule  nisi  for  judgment  against  the  casual 

qector. 

Pattbson,  J. — I  think  you  may  take  a  rule  nisi. 

Rule  nisi  granted. 


Jordan  v.  Berwick. 


HUOH  HILL  moved  for  a  rule,  to  shew  cause  why  a  Tbjienriceof 
penon  named  Bird  should  not  pay  a  sum  of  money,  pur-  ander  i  &  2 
suant  to  the  award  made  in  this  case.     The  object  of  the  ,,  ^g^  f^  ^^ 
ion  was  to  enable  the  applicant  in  case  the  rule  P*l"^^°*^^ 

*  *  moneys  pur* 


ihould  be  made  absolute  to  issue  execution,  pursuant  to  suanttoan 

awArd«  should 

1  k  2  Vict  c  1 10,  s.  18.     By  that  section,  it  was  provided,  be  pmooAl, 
"that  all  decrees  and  orders  of  Courts  of  Equity,  and  all  niOTtof*gpecui 
niles  of  Courts  of  Common  Law,  &c,  whereby  any  sum  of  ^J^")!^^^ 
money,  or  any  costs,  charges,  or  expenses,  shall  be  payable  lemc*  may  be 
to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  Coiuts  of  Common  Law."    In  Jones  v.  WiUiams,  (a) 
the  Court  of  Queen's  Bench,  and  in  Jones  v.   Williams 
and  Others^  (ft)  the  Court  of  Exchequer  held,  that  in  the 
case  of  an  award,  that  was  the  proper  mode  of  proceeding, 
IS  the  act  only  applied  to  cases,  where  a  potttive  order  for 

(«)  11  Ad.  &  EU.  175.  (6)  Jslf »  vol.  9,  p.  709,  O.  S. 
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the  payment  of  a  sum  of  money  was  contained  in  the  rule 
of  Court.  Lord  Denmnn,  in  the  former  case  said,  "  There 
is  no  difficulty  in  giving  effect  to  the  act  of  Parliament  as  to 
awards,  if  a  proper  case  is  made  out;  and  that  is,  by  calling 
on  the  delinquent  party  to  shew  cause  why  he  should  not 
pay  a  certain  sum  of  money  pursuant  to  the  award.  If  that 
rule  be  made  absolute,  an  execution  may  issue  for  the  sum 
distincdy  specified  in  the  rule  to  be  obtained.*  Neither  of 
those  cases  determined  whether  the  service  of  the  rule 
ought  to  be  strictly  personal  or  not.  The  circumstances 
disclosed  by  the  affidavits  in  the  present  case,  were  by  no 
means  peculiar,  so  as  to  require  any  deviation  from  a  spedal 
personal  service,  if  the  Court  should  be  of  opinion  that  such 
a  service  was  requisite. 


Patteson.  J. — As  there  are  special  circumstances  in  this 
case,  and  as  this  is  a  new  practice  introduced  somewhat  in 
lieu  of  an  attachment,  and  as  there  has  been  no  decision  on 
the  subject,  I  think  the  service  ought  to  be  pelisonal.  You 
should,  therefore,  take  the  rule  to  be  served  in  the  first 
instance  in  that  way.  If  you  cannot  serve  it  in  that  manner, 
you  may  come  again  to  the  Court,  and,  on  a  special  state- 
ment of  &cts,  such  a  service  may  be  allowed  as  shall  seem 
proper. 

Rule  granted  accordingly,  (a) 

(a)  See  Bttrton  v.  Menditabel  post. 


Wbioht  v.  Stanford. 

Where  a  de-  J^ETERSDORFF  shewed  cause  against  a  role  nisi, 
fondant  hu^^    obtained  by  Pearsorh  for  discharging  the  defendant  out  of 

airestea  on  an 

attachment  out  of  Chancery,  the  fact  of  an  irregular  writ  of  ca.  sa.,  issuinjg^  out  of  the  Conmoa 
Pleas  against  the  defendant,  after  the  arrest,  does  not  interfere  with  the  right  of  another  plain- 
tiff to  detain  the  defendant,  by  virtue  of  a  sidnecjuent  ca.  sa. 

The  MarshaVs  return  is  no  proof  of  the  order  m  which  writs,  by  rirtue  of  which,  the  defendant 
is  in  custody,  were  executed. 
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tbe  custody  of  the  MarahaL     The  defendant,  it  was  sworn        1841. 
in  sopport  of  the  rule,  was  arrested  in  the  month  of  Sep-    ^^^^^ 
tember,  1837.  by  virtue  of  a  writ  of  capias  ad  satis&ciendum,     ^     «• 

_  1.     «        ^  ^   yn  T^i  ,  8TANTOED. 

■Bued  out  of  the  Ck>iirt  of  Common  Pleas  at  the  instance 
of  a  peiBon  named  Robinson.  That  writ  was  afterwards  set 
aide.  At  the  time  however,  when  that  arrest  took  place  an 
•ttBchment  from  the  Coort  of  Chancery  was  lodged  against 
Ae  defendant  in  the  hands  of  the  sheriff,  and  it  was  now 
sworn  by  the  sheriff's  officer  that  by  virtue  of  that  attach- 
meaty  the  ariest  took  place.  The  defendant  was  regularly 
in  custody  at  the  time  when  the  plaintiff's  writ  of  capias  ad 
MtigfiKriendnm  issued.  The  tBct  of  an  irregular  writ  of 
executicm  having  issued  from  the  Common  Pleas,  after  a 
regular  arrest  under  the  attachment,  could  not  aftect  the 
validity  of  that  arrest ;  and,  consequently,  could  not  interfere 
with  the  plaintiff's  proceedings,  which  were  founded  on 
that  r^ular  arrest. 

Peantm,  in  support  of  th^rule,  contended,  that  as  it  ap- 
peared from  the  Marshal's  return  that  the  first  arrest  had 
been  effected  by  virtue  of  the  irregular  Common  Pleas 
writ  of  capias  ad  satisfaciendum,  no  subsequent  detainer  by 
firtoe  of  an  arrest  originally  illegal  could  be  sustained.  He 
cited  Collint  v.  Yewens  (a).  There,  it  was  held  that  when 
a  paity  is  arrested  in  one  action,  he  is  in  custody  of  the 
Sheriff  in  all  actions  in  which  writs  have  been  delivered  to 
the  Sheriff;  but  if  the  first  arrest  be  illegal  the  party  cannot 
be  detained  under  other  writs  lodged  afler  the  first  arrest 
Here  the  party  having  been  originally  arrested  on  an  irregular 
writy  out  of  the  Court  of  Common  Pleas,  the  subsequent 
detainer  at  the  instance  of  the  plaintiff  could  not  be  sustained. 
The  defendant  was  consequendy  entitled  to  his  discharge. 

Patteson,  J. — In  the  case  of  CoUins  v.  Yewens  it  is 
Hated  that  if  the  first  arrest  is  illegal,  a  defendant  cannot  be 

(a)  10  Ad.  &  BU.  570. 
▼OL,  L — H.  8.  T  D.    P.    C. 
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detained  by  virtue  of  another  writ  proceeding  on  the  original 

arrest     That  case  however  does  not  apply  here,  because, 

^     o*  according  to  the  affidavit  of  the  sheriff's  officer,  it  appears 

Stanford.       ,         ,        ,  ^     ,  ,  ,  /  j 

that  the  defendant  was  arrested  on  the  attachment,  and, 

therefore,  the  only  ground  of  the  application  wholly  fails. 

With  respect  to  the  Marshal's  return,  that  does  not  bind  the 

plaintiff,  as  the  fact  of  under  what  writ  the  arrest  took  place  b 

a  matter  of  which  he  knows  nothing.     The  present  rule 

must,  therefore,  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Doe  dem.  Grange  r.  Roe. 
Service  on  a      £f  YLES  moved  for  leave  to  sim  judgment  afndnst  the 

woman  repre-  o      .r      o  o 

senting  herself  casual  ejcctor.  The  affidavit  on  which  he  applied,  stated 
Se  tenimrin  ^^^  ^^  deponent  had  gone  to  the  premises  sought  to  be 
possession,  on     recovered,  and  had  there  seen  a  woman  who  stated  herself 

the  premises,  it 

being  sworn  to  be  the  wife  of  the  tenant  in  possession.  The  deponent 
ment  was  be-  did  not  swear  that  she  was  the  wife  of  the  tenant,  but  the 
dent  for  arale  ^^^^^^  proceeded  to  State  that  he  beUeved  the  statement 
absolute  for       of  the  woman  to  be  true.     On  this  woman,  the  service  was 

jud^ent  ir         J 

against  the  effected.  In  the  case  oi  Doe  dem.  Bremner  v.  Roe  (a),  and 
Doe  dem.  Walker  v.  Roe  (6),  similar  appUcations  had  been 
granted  under  similar  circumstances. 

Patteson,  J. — I  think  that  is  sufficient     You  may  take 
your  rule. 

Rule  absolute  granted. 
(a)  Ant9,  vol.  8,  p.  135,  O.  S.  (5)  4  M.  &  P.  11. 
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1841. 

Ex  parte  Pike. 

James  shewed  cause  against  a  rule  obtained  by  Mr.  In  order  to 
Pike^  in  person^  calling  on  an  attorney  of  the  Court,  who  testing  witneM 
was  an  attesting  witness  to  an  agreement  of  reference  to  ^^  JfJ^ci, 
make  an  affidavit  of  the  execution  for  the  purpose  of  making  ®°*^  "l^® 
an  application  to  the  Court  to  set  aside  the  award.     In  its  execution, 
mswer  to  the  application,  it  was  shewn  that  no  tender  of  and  the  ex- 
»  affidavit  to  be  swom.  or  of  expenses  consequent  on  5^^.'^^ 
swearing  it  had  been  made  to  the  attorney.     It  was  sub-  '^  ??^^  ^ 
mitted,  that  as  such  tenders  had  not  been  made,  the  ap- 
plicant had  not  placed  himself  in  a  situation  to  make  the 
present  rule  absolute.     The  attorney,  it  would  be  seen,  by 
the  affidavits,  was  by  no  means  unwilling  to  make  the  affi- 
davit, if  he  could  do  it  with  safety,  but  it  was  shewn  by 
the  affidavits,  that  the  applicant  had  adopted  a  most  vexa- 
tioiis  course  with  respect  to  the  award,  which  would  tend  to 
Aew  that  it  would  be  unsafe  to  take  any  step  in  furthering 
the  enforcement  of  the  award. 

Mr.  Pike  supported  the  rule,  and  submitted  that  the 
tender  suggested  on  the  other  side  was  not  necessary,  and 
that  being  a  witness  to  the  award,  he  was  bound  to  make 
die  affidavit  required. 

Pattesok,  J. — ^I  think  that  sufficient  ground  has  not 
been  laid  before  me  for  making  the  present  rule  absolute, 
no  tender  having  been  made  of  the  affidavit,  and  the  ex- 
penses of  making  it  The  rule  must,  therefore,  be  discharged, 
but,  under  the  circumstances,  without  costs. 

Rule  discharged  without  costs. 


T  2 
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1841. 

In  the  matter  of  Arbitration  of  Jenkins  and  Wife  and 

others. 

Where  ««-      JfA.  SMITH  shewed  cause  against  a  role  nisi  obtained  bv 

traton  diflfer,  .  .  ,  , 

•nd  the  case  is  Stnirke  for  setting  aside  an  award  on  the   ground^  and 

.  amph«,  and  among  Others,  that  the  umpire  had  not  examined  the  wit- 

^^J^^®  nesses  himself,  but  had  formed  his  opinion  on  the  case  by  the 

quests  him  to  note  of  the  two  arbitrators.     It  appeared  fix>m  the  affidavit, 

nesses,  and  he  that  the  matter  in  difference  had  been  referred  to  two  arbi- 

so,  and*dMkles  trators,  and  in  the  event  of  their  differing,  to  an  umpire* 

on  the  notes  of  The  case  havinff  been  considered  by  them,  and  the  witnesses 

the  arbitrators,  ®     .  j         — » 

the  award  will  examined,  they  differed,  and  the  umpire  was  accordingly 

appointed.  He  was  requested  by  one  of  the  parties  to  re- 
examine all  the  witnesses  who  had  been  called  before  the 
arbitrators,  this  he  declined  doing,  as  the  request  for  him  to 
do  so  was  not  the  joint  request  of  both  parties.  He  there- 
fore merely  read  the  notes  of  the  arbitrators  taken  during  the 
enquiry,  and  on  them  he  founded  his  opinion.  Af.  SrnUk 
contended  that  on  the  affidavits  it  would  i^pear  that  this 
objection  was  clearly  waived,  and  that  therefore  it  coold 
not  now  prevail  to  invalidate  the  award. 

Erie  and  Stnirke  submitted  that  the  statement  made  in 
the  affidavits,  in  answer  to  the  present  rule,  did  not  shew  a 
waiver  of  the  objection  urged  against  the  award. 

Patteson,  J. — ^The  question  of  waiver  must  depend  oo 
looking  closely  into  the  affidavits,  I  will  therefore  read  them. 

Cur*  adv.  tmlL 

Patteson,  J. — The  only  objection  which  I  have  to  ccm- 
sider,  is  that  with  respect  to  the  conduct  of  the  umpire  in 
not  examining  the  witnesses,  although  requested  to  do  so. 
I  am  bound  on  that  objection  to  set  it  aside.  It  i^)peai8 
that  the  umpire  was  specifically  requested  to  examine  the 
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witneflses  himself,  and  he  declined  to  do  so,  unless  requested        1841. 
by  both  parties.     He  seems  to  have  thought  that  he  was  i^^kemlitt^of 

not  authorized  to  examine  them  at  the  request  of  one.     But   Arintntkm  of 
...  ,  ,  -   .  ,  r™  ,       Jmsmn  and 

It  was  his  duty  to  do  so  at  the  request  of  either.     The  only     Wife,  and 

caK  where  the  notes  of  the  arbitrators  can  be  made  the  '*' 

fimndation  of  an  umpire's  judgment,  is  where  it  is  done  by 

consent.     Here,  no  consent  was  given.     If  either  party 

requires  him  to  examine  the  witnesses,  he  is  bound  to  do  so, 

md  here  he  was  requested  to  do  so.     Then  it  is  said  that 

the  objection  was  waived,  but  from  the  contents  of  the 

affidavits;,  it  does  not  appear  to  me  that  what  passed  amounted 

to  a  waiver.     The  present  rule  must,  therefore,  be  made 

absolate. 

Rule  absolute. 


Walker  v.  Thelluson. 

mHESIOER  shewed  cause  against  a  rule  nisi,  obtained  Wbm  an  ont- 
bj  Crestwellf  calling  on  the  plaintiff  to  shew  cause  why  a  arretted  on  a 
vrit  <rf*  capias  ad  satis&ciendum,  issued  in  this  cause  against  ^^^^  ^ 
die  defendant,  should  not  be  set  aside,  and  the  defendant  [?^gm«n*  »<»• 

than  a  year 

dischaiged  out  of  custody,  on  two  grounds.     The  first  was,  old,  but  which 

diat  the  judgment  on  which  the  writ  had  issued  was  more  revived  by  tdre 

than  a  year  <dd,  and  had  not  been  revived  by  scire  facias,  lu*"  b^dST 

pumiant  to  the  statute  of  Westminster  2,  (13  Ed.  1),  statute  charged  out  of 

*^  ...  ,  custody,  not- 

1,  c  45,  previous  to  issuing  the  execution ;  the  second  was,  withstanding 
that  the  plaintiff  was  an  outlaw  at  the  time  of  the  execution,  the  UtteTpro^ 
It  was  admitted  that  the  plaintiff's  proceedings  were  irregular,  ?J^^^^°ji^ 
but  the  answer  to  the  application  was,  that  the  defendant  availing  him- 

,    *  ,     ,  self  of  the  be- 

an outlaw  at  the  suit  of  another  plaintiff,  and  therefore  nefit  of  the  law 

not  in  a  situation  to  object  to  the  plaintiff's  proceed-  t5t*does  noT' 
has.    The  defendant  had  been  outlawed  in  the  year  1829,  P*!*^" 

o^  *'  froin  protect- 

and  had  not  yet  set  aside  his  outlawry.     Before  he  could  ing  bis  penon 
be  heard  to  set  aside  the  plaintiff's  proceedings,  he  should  restraint. 
wt  aside  the  proceedings  to  outlawry  agunst  himself    The 
dear  settled  rule  of  law  was,  that  an  outlaw  could  be  heard, 
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1841.        in  Court  for  no  other  purpose  than  to  set  aside  proceed- 
Walk»      ''^  ^  outlawry  against  himself.     This  had  been  held  in  a 
V.  variety  of  cases;  among  others  in  Loukes  v.  Holbeche(a). 

There,  a  defendant,  who  was  the  grantor  of  an  annuity, 
had  been  outlawed  in  an  action  in   the  Court  of  King's 
Bench,   for  arrears,   applied   to   the  Court  of    Common 
Pleas  to  set  aside  the  securities,  on  the  ground  of  an  ille- 
gality in  the  grant  in  the  first  instance.     The  Court  held 
that  he  could  not  be  heard,  as  a  party  outlawed  can  only 
appear  in  Court  for  the  purpose  of  reversing  his  outlawiy. 
The  Court  then,  after  reviewing  the  authorities,  said  **  We 
think  as  matters  are  now  situated,  the  applicant  has  no  locus 
standi  in  judicio,  except  for  one  purpose ;  and  as  this  appli- 
cation  has  not  that  purpose  in  view,  this  rule  must  be 
dischai^d."     The  case  of  Somers  v.  Holt,  (b)  was  to  the 
same  effect     There,  a  plaintiff  who  was  an  outlaw,  brought 
an  action  for  a  libel,  and  after  verdict,  the   Court  stayed 
proceedings  on  the  verdict,  on  the  ground  of  the  plaintiff's 
outlawry,  and  the  plaintiff  was  not  allowed  to  proceed  until 
the  outlawry  was  reversed.     So,  in  Aldridge  v.  BuUer  (c), 
the  Court  of  Exchequer  held  that  an  outlaw  cannot  sue 
out  a  habeas  corpus  ad  satisfaciendum,  to  chaige  a  plain- 
tiff in  execution  against  whom  he  has  obtained  a  judgment 
as  in  case  of  a  nonsuit,  although  the  outlawry  was  at  the 
suit  of  a  different   plaintiff.     The  case,  however,  on  the 
authority  of  which  the  present  application  was  founded, 
was  that  of  Hawkins  v.  HaU  (d).     The  marginal  note  of 
that  case,  '^  though  an  outlaw  cannot  come  into  Court  to 
establish  a  demand,  yet  he  may  apply  to  the  Court  to  set 
aside   an   attachment   which  has  been   irregularly   issued 
against  him."    The  facts  of  the  case  were,  that  the  pUdntifi^s 
bill  having  been  dismissed  with  costs,  which  were  taxed  at 
the  sum  of  161/L  18«.,  a  subpoena  for  costs  to  that  amount 
was  issued  against  him,  and  he  was  served  with  the  sub- 

(a)  1  M.  &  P.  126.  S.  C  «  M.  &  W.  412. 

(6)  Ante,  vol.  8,  p.  506,  O.  S.  (d)  1  Beav.  73. 

(c)  Ante,  vol.  5,  p.  733,  O.  S. 
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poenay  and  demand  for  payment  was  made  upon  him  at        1841. 
Boulogne,  out  of  the  jurisdiction  of  the  Court     The  plain-     ^"walkbT^ 

tiff  afterwards  came  to  England,  and  on  the  17th  December  •• 

Thsllubon* 
last  he  was  arrested,  under  the  attachment,  and  being  in 

costody,  several  detainers  were  lodged  against  him.  On  the 
20th  December,  a  motion  was  made  to  set  aside  the  attach- 
ment, and  dischaige  the  plaintiff  out  of  custody  for  irregu- 
Iirity.  It  was  objected  that  the  plaintiff  being  an  outlaw, 
sod  in  contempt,  could  not  be  heard  in  a  Court  of  justice. 
The  Master  of  the  Rolls  then  said,  ^'I  think  these  proceed- 
ings must  be  dischaiged.  The  first  question  is,  whether  the 
plaintiff  is  entided  to  make  this  application,  he  being  under 
OQtlawry ;  I  conceive  an  outlaw  is  not  entitled  to  come  into 
a  Court  of  justice  to  establish  a  demand  of  his  own ;  but 
this  is  not  now  the  question,  for  the  proceeding  against  the 
outlaw  is  in  the  nature  of  a  penal  proceeding  for  non- 
payment of  costs ;  and  the  question  is,  when  a  party  has 
been  improperly  detained,  he  has  not  a  right  to  come  into 
Court,  to  get  rid  of  the  irregular  proceedings.  He  does 
not  come  to  establish  a  demand,  but  to  complain  that  in- 
justice has  been  done  by  the  party  proceeding  against  him ; 
or  in  other  words,  that  the  power  of  the  Court  has  been 
used  improperly  agwist  him.  Whatever  was  the  case 
fcnneily,  in  the  present  day  an  outlaw  is  entitled  to  the 
benefit  of  the  law  for  his  personal  protection,  and  he  must 
dierefore  be  entided  to  apply  to  a  Court  of  justice  to  remove 
an  irregular  order  by  which  he  is  improperly  detained.  I 
think,  therefore,  he  has  a  right  to  make  this  application." 
Ihis  decision,  it  was  submitted,  was  in  contradiction  of  the 
rale  of  law  established  by  the  cases  previously  cited. 

WioHTKAN,  J. — The  distinction  which  the  Master  of  the 
Rdb  seems  to  have  taken,  is,  that  the  outlaw  was  not  active, 
but  was  merely  endeavouring  to  firee  his  person  from  re- 
straint Tour  ailment  is  that  if  a  man  is  an  outlaw,  and 
any  third  person  arrests  him  and  keeps  him  in  execution,  he 
cannot  get  out     But  are  not  all  the  cases  which  have  been 
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1841.        decided  against  the  right  of  the  outlaw  to  apply  to  the 
Walkeb      t!ourt,  those  in  which  he  has  taken  the  initiative  in  the 
'•  proceeding?     The  Courts  could  not  allow  him  to  take  any 

benefit  of  the  law. 

Thetiger. — He  is  in  fact  endeavouring  to  take  the  benefit 
of  the  law,  by  seeking  to  fi'ee  himself  firom  custody  on  the 
writ  of  execution. 

CressweU  and  Martin^  in  support  of  the  rule.  The  posi- 
tion contended  for  on  the  other  side,  was  by  no  means 
supported  by  the  authorities  to  the  extent  suggested.  The 
rule  only  applied  to  cases  where  an  outlaw  was  seeking  to 
avail  himself  of  the  law  for  his  own  advantage,  and  not  to 
cases  where  he  was  acting  merely  for  his  own  defence.  As 
for  instance,  in  the  case  of  Loukes  v.  Holbeche,  the  de- 
fendant was  seeking  to  set  aside  his  own  annuity  deed. 
Again,  in  Somers  v.  Holt,  the  outlaw  was  bringing  an  action. 
In  Aldridge  v.  Buller  also,  the  outlaw  was  suing  out  a 
habeas  corpus  ad  satisfaciendum.  Even  there,  Mr.  Baron 
Parke  observed,  "  May  not  the  defendant  protect  himself 
fi'om  a  wrongfiil  action,  though  he  is  an  oudaw?  If  the 
cause  had  gone  to  trial,  and  no  cause  of  action  had  been 
shewn,  the  plaintiff  must  have  been  non-suited;  and  this 
judgment  is  in  place  of  that"  This  was  a  distinction  simi- 
lar to  that  adopted  by  the  Master  of  the  Rolls.  But  suppose 
an  action  to  be  brought  against  an  outlaw,  cannot  he  enter 
an  appearance  ?  If  he  does  not,  can  the  plaintiff  enter  it  fi>r 
him?  If  the  appearance  is  entered  for  him,  can  he  not 
plead?  Suppose  the  trial  takes  place,  and  the  plaintiff 
proves  a  prima  facie  case,  or  the  issue  throws  the  affirma- 
tive on  the  defendant,  could  it  be  said  that  the  plaintiff 
could  stop  him,  by  saying  that  he  was  an  outlaw  ?  It  was 
clear,  that  he  could  not,  both  according  to  the  distinction 
taken  by  Mr.  Baron  Parke,  and  the  Master  of  the  Rolls. 
The  opinion  of  Lord  Ahinger  in  the  same  case  as  that  in 
which  Mr.  Baron  Parke  had  pointed  out  the  distinction. 
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was  to  the  same  effect  His  Lordship  there  said^  "  Here 
the  habeas  corpus  is  nothing  more  than  a  mode  by  which 
the  defendant  seeks  to  pursue  a  remedy  on  his  judgment ;  ^' 

be  IS  makmg  use  of  the  process  of  the  Court  for  his  own 
benefit."  Suppose  the  outlaw  was  seized  in  the  street,  and 
locked  up,  could  he  not  apply  to  be  dischaiged  by  a  writ  of 
habeas  corpus?  Where  was  the  use  of  a  writ  of  capias 
otlagatum,  if  he  could  be  taken  without  it  ?  The  plaintiff 
here  admitted^  that  he  had  done  wrong,  and  therefore  had 
wrongfuUy  placed  the  defendant  in  custody,  and  then, 
because  the  defendant  was  an  outlaw,  it  was  contended  that 
he  must  remain  in  custody,  without  any  means  of  relieving 
himself  from  that  wrongful  custody.  None  of  the  cases  to 
be  found  in  the  books,  had  carried  the  disability  of  an 
outlaw  to  this  extent 

WiGHTHAN,  J. — The  only  question  in  this  case  is,  whether 
in  outlaw  is  disabled  fit>m  availing  himself  of  that  protection 
which  the  law  affords  to  all  other  persons  fi'om  wrongful 
personal  arrest  I  shall  decide  this  case  on  the  distinction 
ttken  by  Lord  Langdale.  I  can  easily  distinguish  between 
those  cases  where  an  outlaw  is  seeking  to  take  the  benefit 
of  the  law,  instead  of  the  protection  of  the  law,  which  is  in 
aoccnrdance  with  some  of  the  dicta  of  the  judges  as  well 
as  the  decision  of  Lord  Langdale.  If  such  a  distinction 
did  not  exist,  the  greatest  possible  inconvenience  and 
injustice  would  be  the  result  The  present  rule  must,  there- 
fore, be  made  absolute. 

Rule  absolute. 


BoREBiAN  V.  Brown. 

a  UTT  moved  for  a  rule  to  shew  cause  why  the  allowance  The  Court  has 
of  a  writ  of  error  should  not  be  set  aside,  on  the  ground  that  ^£^S|^jJow' 
in  such  a  case  a  writ  of  error  could  not  be  brought     A  »n<»of»writ 

.    ®'  error. 

motion  in  arrest  of  judgment  had  been  made  and  the  appli- 


282 


CASES   ON    POINTS   OF    PRACTICE,    Q.    B. 


1841. 


BOREMAN 

Brown. 


cation  was  successful  No  judgment  had  consequently  been 
signed)  a  writ  of  error  would^  therefore,  not  lie,  when  there 
was  no  judgment  in  existence.  It  was  a  matter  of  question 
whether  this  Court  could  interfere  to  set  aside  the  writ  of 
error,  as  by  the  case  of  Jone^  v.  De  LUle  (a),  the  Court 
had  not  jurisdiction  to  set  aside  the  writ,  and  had  no  dis- 
cretion as  to  allowing  the  writ ;  the  Court  there  said,  '^  We 
have  no  discretion.  The  writ  of  error  issues  fix>ra  the 
Court  of  Chancery,  and  if  it  has  been  improperly  obtuned, 
it  is  there  that  the  application  should  be  made :  but  we 
have  no  power  to  interfere.  Our  officer  was  bound  to  allow 
the  writ,  and  might  have  been  attached,  had  he  refused  so 
to  do.  This  allowance  is  by  no  means  the  discretionary  act 
of  the  Court  In  this  case,  perhaps,  the  plaintiff  might 
move  for  execution  notwithstanding  the  writ  of  error;  but 
at  all  events,  the  course  he  has  adopted  is  not  a  proper  one." 
That  case  was  a  decision  of  the  Common  Pleas ;  it  did  not 
appear  that  the  Court  of  Queen's  Bench  had  adopted  that 
practice. 


Pattbson,  J. — That  is  a  direct  authority  that  there  is  no 
discretion  on  the  part  of  the  Court  to  interfere  to  set  aside 
the  allowance.  The  practice  of  this  Court  must,  in  that 
respect,  be  the  same  as  that  in  the  Common  Pleas.  You 
will  take  no  rule. 

Rule  refused  (6). 


(a)  10  Moore,  617* 

(b)  By  9  Reg.  Gen.,  H.  T.,  4 
Wm.  4,  ante,  vol.  2,  p.  306,  O.  S. 
It  18  ordered,  that  "  no  writ  of 
error  shall  be  a  supersedeas  of 
execution,  until  service  of  the 
notice  of  the  allowance  thereof, 
containing  a  statement  of  some 


particular  ground  of  error  in- 
tended to  be  argued:  Provided, 
that  if  the  error  stated  in  such 
notice,  shall  appear  to  be  frivo- 
lous, the  Court,  or  a  judge,  upon 
summons,  may  order  execution 
to  issue." 
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Thomson  v.  Moore. 
A*  WOODy  moved  for  a  rule  to  shew  cause  why  an  order  If  an  attorney 

IS  Biifiwn  to  1)0 

of  Mr.  Justice  fVightman  for  the  arrest  of  the  defendant  about  to  aoit 
should  not  be  rescinded,  and  the  writs  of  capias   issued  may  be*irerted 
thereon  set  aside.     The  order  had  been  applied  for  and  P""*i*?*  ^  * 
obtained  under  the  1  &  2  Vict  c.  110,  s.  3,  on  a  suggestion  no,  s.  3.  not- 
that  the  defendant  was  about  to  quit  England.     The  present  hu  beinfan 
application  was  made  on  the  ground  that  the  defendant  was  ^^  ^^^ 
an  attorney  who  had  been  admitted,  and  had  taken  out  his 
oeitiBcate.     He  being  consequently  privileged  from  arrest, 
coold  not  be  arrested  pursuant  to  a  judge's  order  under  the 
late  statute. 

Patteson,  J. — If  an  attorney  of  this  Court  is  about  to  quit 
this  country,  he  loses  his  privilege  from  arrest  The 
object  of  protecting  the  person  of  an  attorney  from  arrest  is, 
that  he  may  attend  in  this  Court,  and  not  that  he  may  run 
away  fix)m  the  country.  If  he  can  negative  the  fact  that  he 
intends  to  quit  the  country,  it  is  for  him  to  do  so.  But 
supposing  the  fact  of  his  being  able  to  leave  the  country  to  be 
made  out,  his  being  an  attorney  does  not  affect  his  liability 

to  arrest 

Rule  refused. 


Goodman  v.  Morrell. 

K.NOWLES  shewed  cause  against  a  rule  obtained  by  where  a  de. 
Hoggins,  for  striking  out  the  second  plea  pleaded  by  the  ^fo"foJ.\*" 
defendant     It  was  an  action  for  iroodssold  and  delivered,  tailor's  Kll, 

^  pleaded  that 

and  work    and    labour  done.      The  nrst  plea  was  non  Wonsand 
aasumpsit     The  second  plea  alleged  that  the  goods  were  ofmat«rial8 

rendered 
iHenl  br  the  10  Wm.  3,  c.  %  and  the  6  Aan.  c.  8,  had  been  ased,  on  the  ffarments  supplied 
^  Uie  punotiff,  the  Coort  would  not  allow  that  plea  to  stand  with  another  plea,  but  compelled 
the  defendnt  to  make  his  election  between  the  two. 
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1 84 1 .        coats  and  other  garments  sold  by  the  plaintiff,  as  a  tailor,  to 
^^  the  defendant,  and  that  he  had  set  upon  them  divers  buttons, 

V*  and  to  the  same  were  certain  button-holes ;  that  the  said 

buttons  and  button-holes  were  bound  with  frize,  camlet, 
and  other  stufis,  contrary  to  the  form  of  the  statute.     Hie 
plea  was  founded  on  the  10  Wm.  3,  c.  2.     It  was  an  act  ^*  to 
prevent  the  making  or  selling  buttons  made  of  cloth,  seige, 
drugget,  or  other  stufis."    The  preamble  stated  that  injury 
had  been  caused  to  the  manu&cturing  population  engaged 
in  making  silk,  mohair,  gimp,  and  thread  buttons  with  the 
needle,  and  others  engaged  in  connected  employments  by 
the   use   of  buttons  made  of  the  shreds  of  cloth  seige, 
drugget,   fnze,  camlet    and  other  stuffs  and  materials  of 
which  cloths  are  usually  made ;  the  act  then  proceeded  to 
provide  that,  ^^no  person  shall  make,  sell,  or  set  on,  or 
cause  to  be  made  or  sold,  or  set  on,  any  cloths  or  wearing 
garments  whatsoever,  any  buttons  made  of  cloth,  sei^ge, 
drugget,  frize,  camlet,  or  any  other  stuffe  of  which  cloths 
and  wearing  garments  are  usually  made,  upon  forfeiture  of 
the   sum   of  forty  shillings  for  eveiy  dozen  of  such  but- 
tons so  made,  sold,  or   set  on,  or  caused  to  be   made, 
sold,   or  set  on  as  aforesaid,  and  in  Uke  proportion  for 
any   lesser  quantity;    one    moie^  thereof  to  be   to   the 
use  of   his  Majesty,"  and    the   other  moiety   to   the   in- 
former.     By  the  8  Ann.  c.  6,  a  similar  provision  was  made 
by  extending  the  prohibition  to  button-holes,  and  increas- 
ing the  penalty  from  forty  shillings  to  five  pounds  for  evexy 
dozen  of  such  buttons  or  button-holes.     The  acts  of  Parlia- 
ment had  not  been  repealed,  and,  consequently,  were  in  full 
force.     The  plea,  therefore,  being  founded  on  an  existing 
law  which  made  the  contract  illegal,  was  good.     It  had 
been  allowed  by  an  order  of  TindaU  C  J.    If  any  objection 
existed  to  the  plea,  it  was  competent  for  the  plaintiff  to 
demur  to  it,  but  the  defendant  had  a  right  to  have  the  plea 
on   the  record.     But  on  the  same  principle  that  a  plea 
alleging  the  manufacture  of  bricks  not  to  have  been  in  con- 
formity with  the  statute  regulating  that  manufacture,  was 
held  to  be  a  good  answer  to  an  action  for  the  recovery  of 


Goodman 

V. 
MORRKLU 
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the  price  of  such  bricks,  the  present  must  be  considered  as        1841. 
a  good  plea. 

Patteson,  J. — The  plea  professes  to  answer  the  whole 
cause  of  actioUy  but  is  only  aa  answer  to  part  of  it,  namely, 
with  respect  to  the  buttons  and  button-holes.  The  plaintiff 
is  placed  in  a  difficulty  by  this  mode  of  pleading,  as  if  he 
should  take  issue  on  a  plea  which  professed  to  answer  the 
whole  cause  of  action,  but  only  answered  a  part,  that  would 
amount  to  a  discontinuance. 

Knawleif  the  plaintiff  was  not  bound  to  take  issue,  but 
might,  if  he  chose,  demur. 

Pattbbon,  J. — ^I  think  that  if  the  defendant  chooses  to 
plead  such  a  plea,  he  must  plead  it  by  itsel£  The  rule  may, 
therefore,  be  discharged  on  striking  out  one  of  the  two  pleas 
which  he  has  pleaded. 

Rule  accordingly,  (a) 

(c)  The  canse  was  afterwards  settled  by  payment  of  debt  and  costs, 
pomiant  to  a  judge's  order. 


The  Abchbishop  of  Canterbury  v.  Burlington. 

%JGLE  moved  for  leave  of  the  Court  that  in  this  case,  in  in  debt  on  an 
which  the  defendant  had  suffered  judgment  by  default,  the  b^'I'j'J^^" 
writ  of  inquiry  might  be  tried  before  the  Chief  Justice  of  f^^yfr^ 
this  Court  It  was  an  action  of  debt  on  an  administration  been  suflered, 
bond,  given  pursuant  to  22  &  23  Car.  2,  c.  10,  s.  1,  and  the  assigned,  pur- 
defendant  having  suffered  judgment  by  default,  breaches  Wmla^c.*!?, 
were  suflsrested  on  the  roll  pursuant  to  the  statute  of  the  s.  8,  the  Court 

^'^  *  allowed  the 

8  &  9  Wdl  3,  c.  11,  s.  8.     By  the  3  &  4  Wm.  4,c.  42,  s.  16,  writ  of  inquiry 

to  be  executed 
b^BntbeChief  Jiiftio0biiotwiUiftaiidtiigtlie3&  4  Wm.  4,  e.  42,  i .  16,  but  only  granted  a  rule 
■d  la  tibe  int  inttanoe. 
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1841.        it  was  provided  that,  the  writs  issued  under    the  8&9 

Archbbhopof  ^™*  ^»  ^  ^^>  "shall,  unless  the  Court  where  such  action  is 
Canterbury  pending,  or  a  judge  of  one  of  the  said  superior  Courts  shall 
Burlington.  Otherwise  order,  direct  the  sheriff  of  the  county  where  the 
action  shall  be  brought  to  summon  a  jury  to  appear  before 
such  sheriff,  instead  of  the  justice  or  justices  of  assize  or 
nisi  prius  of  that  county,  to  inquire  of  the  truth  of  the 
breaches  suggested,  and  assess  the  damages,  that  the  plain- 
tiff shall  have  sustained  thereby,  and  shall  command  the 
said  sheriff  to  make  return  thereof  to  the  Court  fix>m  whence 
the  same  shall  issue  at  a  day  certain  in  term  or  in  vacation 
in  such  writ  to  be  mentioned ;  and  such  proceedings  shall  be 
had  after  the  return  of  such  writ,  as  in  the  said  statute  in 
that  behalf  mentioned,  in  like  manner  as  if  such  writ  had 
been  executed  before  a  justice  of  assize  at  nisi  prius."  The 
execution  of  a  writ  of  inquiry  in  such  a  case,  would  necessarily 
raise  several  difficult  questions  of  law  as  to  what  were 
breaches  of  the  bond,  as  well  as  nice  questions  of  evi- 
dence, (a)  It  was,  therefore,  submitted  that  the  present  was 
a  proper  case  for  the  interference  of  the  Court  under  the 
3  &  4  Wm.  4,  c.  42,  s.  16,  by  directing  the  writ  to  be  exe- 
cuted before  the  Chief  Justice.  [Patteson^  J. — ^I  think  that 
some  nice  questions  may  arise  as  to  what  may  be  breaches 
of  the  bond,  and  therefore,  the  writ  should  not  be  executed 
before  the  sheriff.]  It  was  submitted  that  the  rule  might 
be  granted  absolute  in  the  first  instance.  It  would  be  to 
no  purpose  that  the  rule  should  be  granted  nisi  only,  as 
the  defendant  could  have  no  cause  to  shew  against  it  The 
difficulties  likely  to  exist  in  executing  the  writ  were  evident 
on  the  face  of  the  pleadings.  K  there  was  any  objection, 
an  application  might  be  afterwards  made  to  discharge 
the  rule. 

Patteson,   J. — By  analogy  to  the  ordinary  case  of  a 

(a)  See  1  Wms.  Ex.  418,  ed.  3,  and  The  Archbukqp  qf  CoMterbmry 
V.  Robertson,  1  C.  &  M.  690. 
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jadgment  by  default,  where  it  is  sought  to  execute  the  writ        1841. 

before  a  judge  of  assize,  I  think  that  the  rule  ought  to  be  ArchbUhopof 

nisi  in  the  first  instance.     In  the  ordinary  case,  the  rule  is  Canterbury 

nisi  in  the  first  instance.  Bcrlington. 

Rule  nisi  granted. 

Offle  afterwards  made  the  rule  absolute,  no  cause  being 
Aewn. 

Rule  absolute. 


Keynes  r.  Ketnes. 

WW  ILLMORE  moved  for  a  rule  to  shew  cause  why  the  Where  an  or- 
order  of  Mr.  Justice  WilUaiM  for  time  to  plead  in  this  case  pUadh&$^ii 
should  not  be  amended,  by  insertimr  the  words  "without  "i^eby con- 

^      -^  ^  sent,  and  tho 

prejudice  to  any  application  to  change  the  venue,"  and  also  defendant  bai 
why  the  venue  should  not  be  changed  to  Gloucestershire,  a  reservation  of 
on  the  ground  that  the  cause  of  action  arose  in  that  county  niore  to  chanffe 
and  not  elsewhere.     It  was  an  action  by  a  son  against  his  ^^ ''\a^ 
fiuher  and  the  attorney  for  the  defendant,  supposing  that  it  struck  out  of 
would  be  settled,  allowed  the  time  for  pleading  to  expire  comt  will 
without  pleading.     He  then  applied  for  and  obtained  an  "^e^torestore 
Older,  by  consent,  for  fiirther  time  to  plead,  and  when  the  that  rescrva- 
order  was  drawn  up,  consented  to  the  usual  words,  '^  with-  leave  tho  de- 
oat  prejudice  to  any  application  to  change  the  venue,"  being  uTti^Usue  is" 
struck  out,  and  they  were  struck  out  accordingly.     The  j^jj^^^-JJ  "^® 
defendant  had  not  yet  pleaded,  and  it  was  sought  to  amend  plication  to 
the  order  by  restoring  the  words  which  had  then  been  yenue. 
struck  out  by  consent,  and  to  change  the  venue  on  the 
oommoD  affidavit. 

Patteson,  J. — You  are  too  late  to  make  the  ordinary 
application,  and  too  soon  to  make  the  special  one,  as  issue 
18  not  yet  joined.  The  words  in  question  were  struck  out 
by  consent  I  cannot  rescind  that  order ;  if  it  was  made  by 
Qustake,  the  case  might  be  different     You  must  wait  until 
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1841.  issue  is  joined,  and  then  make  the  special  application,  as 
till  then  it  cannot  be  known  what  the  iasoe  actually  to  be 
tried  between  the  parties  is.  Perhaps  the  case  may  end  in 
demurrer. 

Rule  refused. 


Smith  v.  Goldsworthy. 

Wbereanin.  JtiUTT  shewed  cause  against  a  rule  nisi,  obtained  by 
rowi^'ori "  Petersdorffy  calling  on  the  plaintiff  to  shew  cause  why  a 
deed  after  its     ^fug  ^^py  ^f  ^^  deed,  of  which  Oyer  had  been  prayed,  and 

execution,  the  ...  r    j      ^ 

defendant  is  on  which  this  action  was  brought,  should  not  be  delivered 
a  copy  of  tbat    to  the  defendant    It  was  an  action  brought  by  the  secietaiy 

It  is  admitted    profert  of  an  indenture,  and  set  out  a  clause  of  it»  which  was 

that  it  may         *^  .  . 

alter  tlie  effisct  the  deed  by  which  the  Company  was  constituted.  Oyer  was 
demanded  on  the  22d  January,  and  a  copy  of  the  inden- 
ture duly  delivered.  It  was  objected,  however^  that  this 
was  not  a  true  copy  as  it  was  sworn,  that  there  were 
several  indorsements  in  writing  on  the  deed,  of  which  a 
copy  had  not  been  given.  The  answer  to  this  objection 
was,  that  the  declaration  having  made  profert  of  three 
indentures,  in  pursuance  of  the  demand  of  oyer,  copies  of 
those  three  indentures  were  delivered  to  the  defendant 
But  it  happened  that  in  pursuance  of  meetings,  which  the 
Company  held,  in  execution  of  the  powers  conferred  by  the 
deed  constituting  the  Company,  to  make  alterations  in  the 
mode  of  managing  the  concerns  of  the  Company,  certain 
resolutions  were  entered  into.  Those  were  entered  in  the 
books  of  the  Company.  Certain  extracts  of  those  resolations 
so  entered  in  the  books,  were  made  on  the  back  of  one  of 
the  deeda  A  copy  of  these  resolutions  so  indorsed,  was 
sought  to  be  obtained  by  the  defendant  They,  however, 
formed  no  part  of  the  original  deed,  and  were  made  subse- 
quent to  its  execution.  The  defendant,  consequently,  could 
not  be  entitled  to  a  copy  of  those  indorsements.     The 
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defendant  was  entided  to  a  copy  of  the  deed,  and  what       1841. 
formed  the  deed  must  depend  upon  its  state  at  the  time  of 
its  delivery. 

Peteridorff^  in  support  of  the  rule,  contended  that  the 
allegations  in  the  declaration  shewed,  that  the  indorsements 
must  be  considered  as  part  of  the  original  deed.     That 
instrument  constituted  the  Company  in  a  particular  form, 
and  the  act  of  Parliament  authorized  certain  persons  to 
make  alterations,  fixnn  time  to  time,  in  the  affairs  of  the 
Company.     It  appeared  that  alterations  had  been  made. 
He  deed,  therefore,  having  been  altered  by  those  proceed- 
ii^  on  the  part  of  the  Company,  and  indorsed  upon  the 
deed,  they  must  be  considered  as  part  of  the  deed.  [  Wight' 
Mas,  J. — It  does  not  appear  that  there  is  any  direction 
that  the  Company  shall  indorse   those  alterations  upon 
the  deed.     It  appears  that  they  were  kept  in  a  book  of 
the  Company,  and  it  does  not  even  appear,  that  they 
have  been  necessarily  transferred  to  the  back  of  the  deed.] 
In  the  case  of  Cook  v.  Remington  {a\  the  third  resolution 
was,  **  that  the  indorsement  here,  at  the  time  of  sealing 
iod  deUveiy  of  the  deed,  was  part  of  it;  and  therefore 
oyer  of  the  body  of  the  deed,  without  oyer  of  the  indorse- 
ment, was  not  a  complete  oyer  of  the  deed,  the  deed 
idatiDg  to  the  indorsement,  and  therefore   not  perfect 
without  it;  and  it  differs  in  this,  from  an  obligation  with  a 
condition  indorsed,  for  there  may  be  oyer  of  the  obligation 
witboat  any  of  the  condidon ;  and  if  one  crave  oyer  of  the 
oUigation,  he  shall  not  upon  that  have  oyer  of  the  condidon, 
becanse  the  obligation  is  complete  and  perfect  without  the 
oonditioD,  and  does  not  refer  to  it."    This  was  an  authority 
to  shew,  that  the  defendant  was  entitled,  not  merely  to  a 
eopy  of  the  deed,  but  also  to  a  copy  of  the  indorsements 
thereon.     Where  oyer  was  demanded,  the  party  demanding 

(a)  6  Mod.  237. 
vou  L — n.  a.  u  D.  p.  c. 
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1841.  it  must  be  considered  in  the  same  situation  with  respect  to 
the  deed,  as  if  the  proceedings  were  viv&  voce  in  open  Court 
If  the  deed  was  read  in  open  Court,  and  on  its  production  it 
appeared  that  there  were  a  variety  of  indorsements  upon  it, 
the  defendant  would  clearly  have  a  right  to  have  those 
indorsements  read.  If  so,  he  was  equally  entitled  to  a  copy 
of  them,  according  to  the  present  practice.  It  could  noC  be 
said  that  the  indorsements  were  not  part  of  the  deed,  seeing 
that  power  was  given  to  the  directors  to  change  or  alter  die 
provisions  of  the  deed  itself,  and  it  was  admitted  that  those 
alterations,  pursuant  to  resolutions,  had  been  made  and 
indorsed  upon  this  instrument.  Suppose  there  was  power 
given  in  an  ordinary  deed,  that  the  parties  might  subjoin  a 
subsequent  defeazance;  and  a  defeazance  was  afterwards 
indorsed.  Would  not  that  form  part  of  the  instrument? 
Here,  there  were  indorsements  controlling  the  effisct  and 
operation  of  the  deed,  made  in  pursuance  of  the  power 
granted  by  the  act  of  Parliament.  Could  it  be  said  that 
those  indorsements  were  not  to  be  considered  as  part  of  the 
deed?  The  indorsements  must  be  considered  as  a  means 
of  identifying  the  deed  with  the  alterations. 

BtUi  called  the  attention  of  the  Court  to  the  terms  of  the 
resolution,  in  Cook  v.  Remington^  from  which  it  appeared 
that  in  that  case  the  indorsement  formed  part  of  the  deed, 
at  the  time  of  seahng  and  delivering  it 

WiGHTMAN,  J. — ^I  think  the  distinction  is  between  in- 
dorsements made  on  the  deed  at  the  time  of  its  execution, 
and  indorsements  made  after  its  execution.  I  do  not  think, 
that  if  they  are  put  on  afterwards,  they  can  be  oonsideied 
as  part  of  the  deed.  If  it  is  something  put  on  afterwards^ 
it  must  be  considered  as  another  deed.  I  cannot  think  that, 
because  a  power  is  given  by  a  deed  of  constitution,  to  make 
alterations  in  the  deed,  thai  any  document  drawn  up  in 
pursuance  of  that  power,  if  indorsed  upon  the  deed,  can  be 
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considered  as  part  of  the  instrument,  so  as  to  entitle  the  1841. 
defendant  to  have  a  copy  of  that  mdorsement  on  oyer.  If 
the  parchment  was  in  Court  here,  the  defendant  would  only 
be  entitled  to  have  as  much  of  it  read  as  formed  part  of  the 
deed.  It  seems  to  me,  that  I  cannot  enforce  this  delivery  of 
a  copy  of  the  indorsements,  by  way  of  oyer.  It  would  be 
quite  a  difierent  matter  if  it  was  only  required  by  the 
parties,  to  have  an  opportunity  of  inspecting  the  deed. 
Havii^  been  made  after  the  execution  of  the  deed,  I  cannot 
Mj  that  it  is  part  of  the  deed.  I  think  that  this  appli- 
ortion  must  share  the  fiite  of  all  unsuccessful  motions,  which 
are  experiments,  for  I  never  heard  of  such  a  motion  before, 
tnd  the  rule  must,  therefore,  be  dischaiged  with  costs. 

Rule  discharged  with  costs. 


Bradbbs  v.  Gustard. 

r  .  BOWLING  moved  for  a  distringas  to  compel  appear-  ThetiBdavit 
ance.     The  affidavit  on  which  the  motion  was  founded,  motio^fora  * 
stated  three  calls  to  have  been  made  at  the  house  of  the  <^»»*™»p»  *® 

compel  appear- 

defendant,  two  of  which  were  in  pursuance  of  appointment,  ance,  must  not 

but  it   omitted  to  state   the   locality  of  the  defendant's  attempts  to 

rendence.     The  cases  of  Pitt  v.  Eldred  (a);  Bowser  v.  SS^ddfeSd^t'l 

AvMten  {b\  and    Prime  v.    Giles,  (c)    in   the    Common  residence,  but 

^  '  must  state 

Pleas,  shewed  that  such  particulars  must  be  stated,  but  the  where  his  re. 
pmctice  in  this  Court  did  not  appear  to  be  so  strict 

Pattbson,  J. — ^The  affidavit  is  insufficient  in  the  respect 
pointed  out  The  defendant's  residence  should  be  described. 
He  affidavit  may  be  amended. 

Rule  accordingly. 


(a)  1  C.  &  J.  147.  (e)  Ante,  p.  167- 

(ft)  9  C.  &  J.  46. 


u2 
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1841. 

Ex  parte  Buboin. 

Where  money    Ir  ASHLEY y  in  E^ter  Term  last,  had  obtained  a  role, 
wrongfully        Calling  upon  an  attorney  of  this  Court,  to  shew  cause  why 

ito*^"^  frJiT  ^^  *^"^^  °^^  P^J'  ^^  ^^-  Charles  Burgin  a  sum  of  1851L  1#.  SA 
his  client,  and    with  interest,  from  the  27th  March,  1837,  and  32i  3#,  64, 

anile  requiring        ,  .       ^^-    _- 

him  to  pay  being  the  amount  of  taxed  costs  paid  by  the  said  Chanes 

over  huTbLn  Buigin,  in  a  certain  action  brought  against  him  by  Johd 

wrla^rthi'''*?t  Thompson  and  Orlando  Spurr,  and  why  the  said  attorney 

being  clearlv  should  not  pay  all  costs  that  the  said  Charles  BuTjpn  had 

was  aware  of  heen  put  to  in  the  said  action,  as  well  as  the  costs  of  thst 

IllquiiJ^Wm  application.     The  affidavits  whereon  the  rule  was  granted, 

to  do,  the  shewed  that  the  ".85/.  \b.  '6d.  had  been  paid  to  the  attorney 

Court  granted  *■ 

a  rule  for  an  in  March,  1837,  on  behalf  of  Mr.  Burgin,  for  the  purpose 

solute  in  the  ^^  ^^  attorney  discharging  a  debt  due  from  Burgin,  to 

^niuJ^hT*  Thompson  and  Spurr,  of  lOOt,  and  certain  interest  thereon* 

complied  wiui  The  attorney  had  since  frequently  professed  to  Bunrin  16 

the  rule.  ,  j-     i.       •  j    i.        i  •       ,1^     -  i.  i_   j  -j 

have  discharged  that  claim,  but  m  truth  had  never  paid  any 
part  of  it  Messrs.  Thompson  and  Spurr,  in  the  beginning 
of  1841,  commenced  an  action  for  the  money  then  due  to  them 
against  Mr.  Burgin,  who,  thereupon  discovered  the  non-ii|H 
plication  of  the  185/.  1«.  3(i.  to  its  proper  object,  the  Re- 
charge of  Messrs.  Thompson  and  Spurr's  claiou  Bingm 
was  compelled,  his  1852^  1^.  Zd.  still  remaining  in  the  attor- 
ney's hands,  to  pay  the  principal  and  interest  due  to  Thomp- 
son and  Spurr,  and  a  further  sum  of  32/L  3<.  M.  for  costs  in 
the  action  brought  by  them.  The  attorney  had  defended 
that  action  without  any  authority  fit)m  Bmgin.  Bui]g^ 
after  in  vain  endeavouring  to  obtain  the  re-payment  of  fan 
money,  which  had  so  long  been  in  the  attorney^  hands, 
applied  to  the  Court  of  Queen's  Bench.  The  above  men- 
tioned rule  nisi  was  granted  early  in  Easter  Term  last,  and 
was  drawn  up  for  the  5th  of  May.  On  that  day  it  was  en- 
larged to  the  following  Term,  on  motion,  by  counsel  for  the 
attorney,  founded  on  an  affidavit,  in  which  the  attorney 
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Stated,  that  he  had  only  just  received  copies  of  the  affidavits  1841. 
whereon  the  rule  was  granted,  "  and  that  he  was  wholly  ^^^T^^''""'"^ 
and  utteily  unable  to  answer  the  same,  without  the  allow-  Buroin. 
ance  of  further  time  for  the  doing  thereo£''  And  he  further 
stated  in  his  affidavit  "  that  he  had  a  full  answer  and  de- 
fiance to  the  matters  contained  and  set  forth  in  the  said 
■Sdavits,  rule,  and  order."  The  applicant  gave  further 
time  aiWr  the  enlaiged  rule  was  due,  till  late  in  Trinity 
Tcnn,  when,  no  cause  whatever  being  shewn,  Pashley  made 
hit  rule  absolute.  The  costs  made  payable  by  the  rule, 
were  taxed.  Soon  after  the  rule  had  been  so  made  absolute, 
the  attorney  stated  to  Buigin's  attorney  that  Bui]gin  ^^  had 
obtained^  by  the  rule,  50L  beyond  what  was  due  to  him," 
which  excess  the  attorney  said  he  could  satis&ctorily 
publish  by  his  books  of  account,  which  were  then  in 
London,  and  requested  that  no  proceedings  on  the  rule 
dioald  be  taken  for  three  or  four  days,  by  which  time  bis 
books  of  account  would  be  returned.  Time  was  accordingly 
ginei^  and  repeated  applications  were  made  to  the  attorney, 
between  the  &lst  of  May  and  the  8th  of  June^  for  the  pur- 
pose of  inspecting  the  kooks  of  account  so  spoken  of,  but 
no  books  were  ever  produced,  nor  was  any  explanation  of  the 
aUflged  mistake  offiered.  Afler  this  indulgence  on  the  9th  of 
JoM, «  writ  of  fi.  fii.  was  issued  on  the  rule  of  Coiut,  indorsed 
to  lavf  the  sum  of  273iL  6m.  9cL,  and  interest  at  AL  percent. 
After  the.  warrant  on  this  writ  had  come  to  the  bands 
sC  the  sheriff's  officer,  the  attorney  requested  Burgin  to 
stay  the  execution  thereof  for  a  short  time,  to  give  him 
an  opportunity  of  raising  the  amount  of  the  levy.  At 
thf  attorpey's  urgent  solicitation,  Bui]gin  permitted  the 
natMur  to  stand  over  from  day  to  day,  until,  on  the  15tb 
oC  Janc^  an  appointment  for  a  settlement  was  made  for 
lea  oVdock  <MDi  the  following  morning.  On  the  15th  of  June, 
Bui]^'b  attorney,  Mr.  Unwin,  having  lost  all  fidth  in 
the  pfumises  made,  wrote  a  note  to  th^  attorney,  an- 
aouncing  to  hia>  absolutely,  that  unless  the  amount  of 
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1841.  the  levy,  274/.  5s.  dcL,  was  paid  at  the  appointed  meetiiigy 
Bz  parte  ^"  ^®  morning,  the  matter  must  take  its  course.  A  few 
BuRGiN.  minutes  before  the  appointed  time  of  this  meeting  on  the 
16th  of  June,  a  notice  was  given  to  Burgin  and  the  sheriff's 
officer  not  to  seize,  for  that  the  attorney  had  committed  an 
act  of  bankruptcy,  and  that  a  fiat  was  issued  against  him. 
This  notice  was  dated  the  16th  of  June,  1841,  and  signed, 
^*  Hoole  and  Marples,  Solicitors."  The  appointment  for  ten 
o'clock  on  the  16th,  was  not  kept  by  the  attorney.  The 
to^n  agent  of  the  attorney  and  of  Hoole  and  Marples,  was 
the  same  person.  There  was  time  after  the  delivery  of  Mr. 
Un win's  note,  on  the  morning  of  the  15th,  for  instructions 
to  have  been  sent  to  the  town  agent  to  act  on  the  following 
day.  On  the  16th,  a  fiat  in  bankruptcy  issued  on  the 
petition  of  the  town  agent,  who  was  afterwards  a[^inted 
as  assignee. 

Pashley  now  moved  for  a  rule  absolute  in  the  first  in- 
stance, for  a  writ  of  attachment  ag^nst  this  attorney.  True 
it  was,  that  he  had  not  been  personally  served  with  the  rule 
absolute  for  payment  of  the  money  on  which  the  fi.  fiu  had 
issued;  but  his  affidavit,  whereon  that  rule  nisi  had  been 
enlarged,  and  the  negotiation  respecting  the  suggested  ac- 
cess of  50/L,  after  it  was  made  absolute,  shewed  the  attorney 
to  have  been  perfectly  aware  of  its  terms.  Hie  only  object 
of  the  Courts  in  requiring  personal  service  of  a  rule,  as  a 
condition  precedent  to  granting  an  attachment,  was  to 
raise  a  reasonable  certainty  that  the  party  so  served,  had 
really  become  acquwited  with  the  contents  of  the  role 
against  him ;  that  reasonable  certainty  might  be  sufficiently 
obtained  on  other  evidence.  In  the  matter  of  Bower  {a\ 
clearly  established  this  principle.  Here  the  evidence  was 
much  stronger  than  mere  personal  service  of  the  rule  would 
have  been  to  shew  acquaintance  with  its  contents.  It  was 
submitted,  that  the  complete  knowledge  of  the  terms  of  the 

(a)  1  B.  &  C.  264. 
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nifej  amd  the  oiher  fiKts  of  the  negotiation  in  June,  and  the        184 1. 
ciremnfltanoes  under  which  the  fiat  issued,  dispensed  with     ^PjC^ 
aoj  neoeflsity  fixr  a  peisonal  service  of  the  rule  and  demand      Bueoim. 
of  the  money.     {^PaUesoih  J.,  intimated  that  he  thought 
cnoiig^  had  been  shewn  to  dispense  with  the  personal  service 
and  demand  under  the  circumstances  of  the  present  case.] 
Then  aa  to  the  bankruptcy,  that  could  be  no  answer  even 
if  the  bankrupt  had  obtained  his  certificate.     That  certificate 
ooald  be  no  bar  to  an  application  to  the  discretion  of  tlie 
CSourt,  to  ezeicise  its  summary  power  to  compel  one  of  its 
own  offioen  to  do  justice.     Lord  Tenterden  has  said,  with 
DMich  enefgy  (a)b  **  Let  the  attorney  dare  to  tell  the  Court 
that  hacving  received  money  in  his  professional  character,  he 
will  not  pay  it  over  because  he  is  protected  by  his  certificate, 
and  I  ahall  know  how  to  deal  with  him."    If  no  firaud  were 
inqmted,  this  case  would  be  different,  and  the  certificate  might 
be  a  bar.     In  the  maUer  of  Newbery  {b)  was  very  like  the 
present,  though  not  so  strong.    The  certificate  was  there  held 
to  be  no  bar,  and  the  attachment  issued.      The  present  case 
VMstvoi^^  in  reepect  of  the  affidavit  whereon  the  rule  was 
oisigedy  it  speakii^  to  an  answer  which  was  never  brought 
ferwaid.    The  only  question  remaining,  therefore,  was,  whe- 
ther the  rule  for  an  attachment  should  be  absolute  in  the  first 
ioitanoe  or  nia  only.     It  was  submitted  that  it  should  be 
absolute.      The  attorney  had  ample  opportunity  afforded 
him,  either  of  paying  or  shewing  why  he  did  not   pay. 
[JhUiemm,  J. — 1b  there  any  authority  for  so  granting  a  rule 
ahsidiite  in  the  first  instance  for  an  attachment,  except  for 
non-payment  of  costs  on  the  Master's  allocatur.]     There  is 
a  eaae  of  Kmg  v.  Price  (c),  which  seems  to  be  a  direct 
aothority  that  the  rule  should  be  absolute  in  the  first  in- 
itaiioe.     There,  an  atomey  bad  simply  omitted  to  shew 
cnae  against  a  rule  requiring  him  to  pay  money,  which 
rale  was  subsequently  made  absolute ;  the  costs  were  taxed. 

(«)  In  the  maiier  of  Bonner,  4  (6)  2  A.  &  E.  100. 

B.  h  Ad.  Sll,  S13.  (c)  1  Price,  341. 
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1841.  and  as  well  as  the  sum  ordered  to  be  paid,  were  demanded 
^''^^Xutl^  ^  ^®  attorney,  and  not  paid.  An  application  was  then 
BuRGiN.  made  to  the  Court  of  Exchequer  for  an  attachmont,  and,  it 
was  submitted,  that  the  rule,  ought  to  be  absolute  in  the  fioit 
instance,  ^^  for  although,  in  general,  where  an  attachment  is 
moved  for,  for  non-performance  of  an  order  of  the  Court, 
in  all  cases,  except  for  non-pajment  of  costs,  under  the 
Master's  allocatur,  it  should  be  through  the  medium  of  a 
rule  to  shew  cause,  as  was  held  in  Chaunt  ▼.  Smart  (a),  yet 
in  this  case,  the  attorney  had  already  had  full  opportuni^ 
to  do  so,  under  the  original  rule,  when  he  ought  to  ha?e 
given  any  reason  which  he  might  have  had,  for  not  com- 
plying with  the  rule ;  but  having  shewn  none,  the  Court 
would  conclude  that  he  could  not  shew  sufficient  cause;  and 
being  ordered  by  the  rule  to  pay  the  money,  in  the  event  of 
his  not  doing  so,  the  Court  would  go  as  far  in  enforcing 
obedience  to  their  own  order,  as  they  would  in  support  of 
the  authority  of  the  Master's  allocatur;  in  which  case,  it 
was  the  constant  practice  to  make  the  rule  absolute  in  the 
first  instance/'  The  Coiul  admitted  the  propriety  of  the 
application,  and  made  the  rule  absolute  in  the  first  instance. 
Every  word  of  the  reasoning  there  adopted  by  the  Court, 
applied  to  the  present  case. 

Patteson,  J.,  referred  to  the  case  of  Stevenson  v.  Pawer.{b) 

Pashley. — That  is  an  additional  instance  of  the  Court 
granting  such  a  rule  absolute  in  the  first  instance,  thon^ 
perhaps  not  so  closely  resembling  the  present  case,  as  Kiitg 
V.  Price  does.  The  present  case  was  stronger  than  King 
V.  Price.  The  attorney  here  had  actually  sworn,  in  order 
to  enlarge  the  rule,  and  obtain  time,  that  he  had  a  -full 
answer,  yet  at  last  suffered  the  rule  to  be  made  absolute, 
without  even  attempting  to  answer  it.     Pashley  also  moved 

(a)  1  B.  &  P.  477.  (6)  9  Price,  384. 
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ibr  a  rale  nisiy  calling  on  the  same  atUnmey,  to  shew  cause,        1841. 
why  he  should  not  be  struck  off  the  roll  of  attorneys,  on  the       eTJC^ 
ground  of  the  ill-^>ractioes  disclosed  m  the  affidavits  filed,       Bubgin. 
on  obtaining  the  original  rule  nisi  for  payment  of  the  money, 
on  the  attorney's  affidavit  enlaiging  the  rule,  and  in  the 
affidavits  now  used. 

Atthe  same  time,  in  Em  parte  Brightmorey  Pashley  moved 
fiir  two  similar  ruleai,  under  circumstances  differing  mainly 
in  the  following  respects,  from  those  in  Ex  parte  Burgiiu 
The  attomej  had  obtained  fcom  his  client  200^  in  the 
latter  case,  for  the  express  purpose  of  putting  it  out  on 
mortgage  many  years  ago :  had  professed  to  have  so  put  it 
out,  and  had  regularly  paid  the  interest,  as  if  it  came  from 
another  client,  the  supposed  mortgagor.  It  had  never 
been  put  out  at  alL  Every  attempt  to  obtain  re*payment 
of  his  money  by  Mr.  Brightmore,  after  discovering  that  it 
had  never  been  invested  at  all,  had  fidled.  A  rule  nisi 
was  obtained  for  the  payment  of  this  principal  money,  and 
some  interest  then  due,  in  Trinity  Term  last  The  attorney, 
against  whom  the  rule  was  granted,  swore,  on  the  10th  of 
Jane,  '^that  he  had  a  good  and  valid  answer  to  the  said 
application,''  but  that  the  time  allowed  by  the  rule  was  in- 
sufficient to  enable  him  to  answer  it.  The  rule  was,  conse- 
quently, enlarged,  on  motion  of  counsel  for  the  attorney, 
to  Chambers;  and,  on  the  25th  of  June,  the  attorney's 
agent  attended  before  Mr.  Justice  Coleridge^  at  Chambers, 
and  stated  **  that  he  had  no  cause  to  shew  against  the  rule 
being  made  absolute."  Hie  money  due  on  this  rule,  in 
Ex  parte  Brightmore,  had  been  duly  demanded  at  the 
time  that  the  rule  was  peisonally  served  on  the  attorney, 
»d  no  part  of  the  money  had  been  paid. 

Patteson,  J.— The  cases  are  both  about  as  strong  as  can 
^11  be  conceived.  A  great  deal  of  indulgence  has  been 
shewn  throughout  the  proceedings.  In  Brightmore's  case, 
the  money  was  originally  obtained  by  fraud,  and  time  was 
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1841.  given  for  shewing  cause  at  Chambers^  on  an  utterly  &lse 
fis^MTte  affidavit  It  seems  to  me,  that  to  give  this  attorney  another 
BuRoiN.  opportunity  of  shewing  cause  would  be  idle.  On  the 
authority  of  the  case  of  King  v.  Pricey  which  Mr.  PaskUy 
has  cited,  I  think  I  am  justified  in  granting  a  rule  absolute 
in  the  first  instance,  for  a  writ  of  attachment  in  each  case, 
as  well  in  each  case  to  strike  the  attorney  off  the  roll. 

Rules  absolute  accordingly,  for  writ  of  attach- 
ment, nisi  to  strike  off  the  roll. 


Prick  v.  Trenchard. 

MS  ALL  moved  for  a  rule,  to  shew  cause  why  the  verdict 

found  in  this  case,  in  favour  of  the  plaintiff,  should  not  be 

set  aside,  and  a  new  trial  had.     It  was  tried  on  the  2nd  of 

After  the  time   November,  before  the  Secondary,  and  the  distringas  was 

has  expired  for  '  ,       r^,  ^ 

moTing  for  a  made  returnable  on  November  3rd.  The  time  for  movmg 
writ  of  trial,  a  ^^  expired  on  the  6th ;  but  on  the  9th,  an  order  had  been 
^"If^r  to"rta  obtained  fix>m  Mr.  Justice  Coleridgey  granting  four  days 
the  proceed-  further  to  movc  for  a  new  trial  and  staying  the  proceedings 
plaintiff  in  of  the  plaintiff,  llic  order  had  been  obtained  on  a  second 
theXfendant*  summons,  ex  parte,  the  first  not  having  been  attended  ta 

to  move  for  a 
new  trial. 

Patteson,  J. — ^It  is  clear  that  a  judge  has  no  power  to 
make  such  an  order  after  the  time  has  expired,  during 
which  an  application  should  be  made  in  Court  The  ap- 
plication is  clearly  too  late. 

Rule  refused. 
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1841. 

Alexander  v.  Porter. 

t/.  JERyjS^  moyed  for  a  rule,  to  shew  cause  why  the  Wbereajodg* 
order  of  Mr.  Justice  WUliams^  setting  aside  a  judgment  for  order  at  Chun- 
irregularity,   should  not  be  rescinded.      The  irregularity  oncertdn 
soinrcsted,  was,  that   no  notice  of  declaration   had  been  '•rtsthon 

^^  '  stated  to  bmi. 

served  on  the  defendant.     It  appeared  that  the  action  was  the  Court  will 
brought  to  recover  the  price  of  a  horse,  bought  by  the  plication  to'^* 
defendant,  who  was  a  clerk  to  the  Eastern  Counties  Rail-  ^JJ^^allow 
way  Company.     It  was  shewn  by  affidavit,  produced  before  "^^Iji^*  ^^^ 
the  learned  Judge,  that  there  could  be  no  doubt  that  the  which  wore 
notice  of  declaration  had  come  to  the  knowledge  of  the  knowledge  of 
defendant,  by  service  eflTected  at  his  office,  which  was  the  ^*^^^!^ 
office  of  the  Eastern  Counties  Railway  Company.  That  was  ti>n«  the  order 
his  place  <^  business,  and  the  case  of  Hoare  v.  Robinson  (a), 
shewed  that  service  at  the  place  of  business  of  a  defendant 
was  sufficient      It  was  also  shewn,  now,  by  an  affidavit 
not  produced  before  Mr.  Justice  JViUiamSy  that  the  notice 
of  declaration  was  placed  on  the  desk  of  the  defendant  at 
the  office. 

Pattesqn,  J. — It  appears  that  the  fact  of  its  having  been 
placed  on  the  desk,  was  not  stated  to  Mr.  Justice  fVilliamsy 
although  it  might  have  been,  for,  it  must  have  been  within 
the  knowledge  of  the  parly  making  the  application.  As  it 
was  not  so  stated  to  my  Brother  Williams^  I  think  the  affi- 
davit stating  it  ought  not  now  to  be  used.  It  b  our  practice 
Dot  to  admit  such  affidavits,  which  have  not  been  produced 
at  Chambers.  If  they  were  to  be  admitted,  such  a  course 
would  lead  to  endless  difficulties.  Hie  case  referred  to  does 
not  appear  to  have  been  brought  before  him,  and  therefore, 
a  rule  nisi  may  be  taken. 

Rule  nisi  granted. 

(a)  Anie,  vol.  9,  p.  533,  O.  b. 
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1841. 

Rbodia  V.  Cook.    ._ 

A  oonvictioii      WwHITE  shewed  cause  airainst  a  rnle  nisi,  obtained  by 
Geo.  3,  c56,    ^'  Hildffard,  for  quashing  a  writ  of  certiorari,  issued  at  the 


J^^J^JJJJ;  instance  of  the  defendant  quia  improvide  emanavit.  The 
*f™^i•^         writ  had    it»ued  to  remove  a  conviction    under    the    17 

tliouffh  ooo- 

finned  on  ap.  Geo.  3>  c.  56,  s.  6,  for  unlawfully  embezzling  cert^dn  materials 
S^vJ^Qi^y^^  therein  described,  and  which  conviction  had  been  confirmed* 
Jj^f*''**"'^^.  Th^  question  was,  whether  the  certiorari  was  taken  away  bjr 
taken  away  bj  the  Statute  in  such  a  case  ?  This  depended  on  the  con- 
gtatnte.  struction  to  be  put  on  section  22  of  the  statute.     By  that 

section  it  was  provided,  *^  That  no  order  made  touching  or 
concerning  any  of  the  matters  in  this  act  contained,  or  any 
proceedings  to  be  had  touching  the  conviction  of  any 
offender  or  offenders  against  the  said  act  of  the  22  Geo.  2, 
or  this  dct,  shall  be  quashed  for  want  of  form,  or  be  removed 
or  removable  by  certiorari  into  his  Majesty's  Court  of  Ringl's 
B^nch ;  and  the  justices  before  whom  such  convictions  shall 
be  had,  shall  cause  the  same,  drawn  up  in  the  form  afore«^ 
said,  to  be  &irly  written  upon  parchment  and  trannnitted 
to  the  next  general  or  general  quarter  sessions  of  the  peace 
to  be  held  for  the  county,  riding,  division,  city,  liberty,  town, 
or  place,  wherein  such  conviction  was  had,  to  be  filed  and 
kept  amongst  the  records  of  the  said  general  or  geneml* 
quarter  sessions ;  and  in  case  the  person  or  persons  so  con* 
victed  shall  appeal  from  the  judgment  of  the  said  justices  to 
the  said  general  or  general  quarter  sessions,  the  justices  at 
such  general  or  general  quarter  sessions  are  hereby  reqmred, 
upon  receiving  the  said  conviction,  drawn  np  in  the  form 
aforesaid,  to  proceed  to  the  hearing  and  determination  of 
the  matter  of  the  said  appieal,  according  to  the  <£rection  of 
the  said  act*  The  writ  of  certiorari  would  not  be  held  to 
be  taken  away  without  express  words,  JfZ.  v.  Casion  (u). 
It  was  decided  in  that  case  that  a  right  of  appeal  can  only 

(a)  3  D.  &  R.  36. 
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be  given  by  express  words,  and  the  writ  of  certiorari  can  1841. 
only  be  taken  away  by  express  words.  In  the  present  rwina 
statute  an  appeal  was  given  by  s.  20.     If  the  two  sections*  *- 

therefore^  were  read  together,  it  would  seem  that  the  intent* 
tion  of  the  Le^slature  was,  that  the  clause  prohibituig  the  re- 
moval of  proceedings  by  certiorari  only  applied  to  cases  where 
DO  appeal  was  lodged,  but  that  where  there  was  an  appeal, 
the  certiorari  should  not  be  taken  away.  [Patteson,  J. — 
How  can  you  remove  an  order  of  sessions  on  an  appeal, 
without  removing  the  conviction  agiunst  which  the  appeal 
18?]  No  doubt  the  conviction  will  be  removed  as  part  of 
die  adjudicadon,  but  not  as  a  conviction.  By  the  provisions 
of  the  statute,  the  certiorari  is  not  expressly  taken  away 
ifier  appeal.  Without  such  express  words,  the  writ  was  not 
taken  away.  In  R.  v.  Mark  Terret  (a),  it  was  held,  that  if 
a  statute  creating  an  ofience  give  cognizance  of  it  to  one 
jotice,  with  an  appeal  to  the  sessions,  and  take  away  the 
certiorari  as  to  all  the  proceedings,  and  afterwards  further 
powers  fin:  the  punishment  of  the  offender  are  given  to  the 
seanoDS,  by  another  statute  which  does  not  take  away  the 
certiorari ;  the  clause  for  taking  away  the  certiorari  as  in  the 
fixnier  act  cannot  extend  to  the  proceedings  under  the  latter. 
So  in  J2.  V.  Jukes  {h)^  it  was  held,  that  a  statute  authorising 
a  anmmaiy  conviction  before  a  ma^slrate,  and  giving  an 
a(^)eal  to  the  sessions,  who  are  directed  to  hear  and  JifuMy 
diiermine  the  matter  does  not  take  away  the  certiorari,  even 
after  ancfa  an  appeal  made  and  determined.  IPattesorif  J. — 
Tbe  Legislature  must  have  meant  that  the  conviction  should 
not  be  removed ;  but  that,  in  case  of  any  objection  to  the 
CQQi^ction,  an  appeal  should  be  made  to  the  quarter  sessions. 
Tlie  Legislatiire  could  not  have  meant  to  direct  that  there 
riiould  be  an  appeal  first,  and  then  that  the  order  of  the 
9tmoDB,  on  appeal,  should  be  removed  by  certiorari.  The 
votda  of  the  section  are,  **  no  order  touching  or  concerning 
toy  of  the  matters  in  this  act  contained"  shall  be  removed 

(a>  2  T.  R.  735.  (6)  8  T.  R.  542. 
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1841.  by  certiorari.  This  must  be  considered  as  an  "order 
Rkgina  touching  or  concerning  the  matters"  in  the  act.]  The  Legisr- 
_  ^'  lature  may  not  have  intended  to  abolish  the  certiorari  in 

Cook.  -^ 

cases  of  such  importance  as  those  whereon  an  appeal  mm 
made. 

/.  HUdyardy  in  support  of  the  rule,  was  stopped  by  the 
Court 

Pattbson^  J. — I  do  not  feel  the  f<»rce  of  the  objectioii^ 
that  the  Legislature  could  not  have  intended  to  take  away 
the  certiorari  in  such  a  case  as  the  present.  K  the  certiorari 
is  not  taken  away  by  the  provisions  of  this  statute,  these 
must  be  a  great  number  of  acts  of  Pariiament  in  which  the 
ceitiofari  is  not  effectually  taken  away.  In  the  case  of  Jt« 
V.  Cantm  no  such  objection  was  taken;  and  I  am  not  fiur* 
nished  with  any  case  in  which  the  Court  has  said  that  those 
words  would  not  take  away  the  certiorari  after  an  a{^ieaL 
If  the  adjudication  of  the  court  of  quarter  sessions  could  be 
separated  from  the  conviction  in  respect  of  which  the  appeal 
took  place,  the  case  might  perhaps  be  different  But  if  it 
is  utterly  impossible  to  do  so,  and  if  it  could  be  so  it  would 
be  of  no  advantage  to  the  applicant,  as  it  is  the  oonvidioa 
which  he  wishes  to  attack,  how  can  I,  aoccHding  to  the  lan- 
guage of  thb  act  of  Padiament,  hdd  that  the  oertionri  js 
not  taken  away  ?  If  this  application  was  allowed  to  psefail, 
the  prooeeding^  touching  matters  in  the  act  contain^ 
would  be  removed  by  certiorari,  which  would  be  contrary  to 
the  ex[»ress  provisions  of  the  statute.  Whether  the  proceed* 
ings  are  before  the  adjudication  of  the  quarter  seseions  or 
not  is  in  my  opinion  immaterial  It  seems  to  me;,  there- 
fore, that  the  writ  has  issued  improvide,  and  that  it  must, 
therefore,  be  quadbed. 

Rule  absolute. 
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1841. 

Willis  v.  Ball. 
JwM  ARTIN  AemeA  caoee  against  a  rule  nisi,  obtained  by  ^^fjjl?" 

»10P  Of  CI0vIb~ 


/.  JerviSf  which  called  upon  the  plaintiff  to  shew  cause  why  ration 

the  service  of  the  writ  of  summons  in  this  case,  together  sotii  of  Octo. 

with  all  snbseqoent  proceedings,  should  not  be  set  aside  for  ^'ill^to'^^ 

irregularity.      The  objection  was,  that  the  defendant  had  JJ?If*^*?^*^ 

not  been  served  with  the  process.     It  appeared  that  after  4Ui  of  Norem. 

the  suggested  service  of  the  writ  of  summons,  a  notice  of  Um'sim^S^^^ 

declaration  filed,  was  served   on  the  defendant  on  the  ^2^ and* 

30th  of  October.     The  present  application  to  set  aside  the  tke  defirodant*t 

jm  •ttornoy  was 

sRvice  of  the  writ,  was  not  made  until  Hiursday  the  4th  of  out  of  town, 
Norember.   Tliis,  it  was  submitted,  was  too  late.     The  case  tOT^Uate  "^ 


dHmiam  v.  Stevens,  (a)  was  an  authority  to  shew  that  the  ^^  ^ 

'  ^  •'  aflidaTit  tup- 

application  shonid  have   been  made  on   Wednesday  the  porting  the 
M  of  November.    In  that  case,  the  marginal  note  was,  was  sworn  on 
''an  objection  to  a  notice  of  declaration,  on  the  ground  of  November. 
wianoe  from  the  writ,  must  be  taken  within  four  days  from 
tktime  of  serving  the  notice,  whether  in  Term  or  Vacation. 
An  intermediate  Sunday  counts  as  one  of  those  days.     Some 
of  the  days  fidling  within  Term,  and  some  in  Vacation,  is 
iimiMteriaL''    The  dates  in  that  case  were  very  similar  to 
tkise  in  the  present.    The  notice  of  declaration  was  served 
tliere  on  die  30th  of  October,  which  was  a  Friday,  and  the 
appKcatioii  to  set  it  aside,  was  not  made  until  the  4th  of 
Hof ember;  and  the  Court  held,  that  the  application  should 
htve  been  made  on  the  3rd  of  November.    The  interme- 
<Batie  Sunday  it  was  held,  was  to  reckon  as  one  of  the  days. 
Here^  the  notice  was  served  on  the  30th,  which  was  a  Saturday, 
ml,  therefore,  the  same  reasoning  would  apply  as  in  that 
cue.    The  defendant  most  have  been  aware,  or  was  bound 
to  be  aware,  of  the  irregularity,  and  consequently,  ought  to 
come  to  the  Court  within  a  reasonable  time  after  the  irre- 
gularity was  brought  to  his  knowledge,  or  he  was  placed  in 

(a)  Ante,  vol.  4,  p.  283,  O.  S. 
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1841.        a  situation  in  which  he  ought  to  possess  that  knowledge. 
W1LU8       ^  ^^  ^^*^  ^^  Dubois  V.  Keats,  (a)  whfere  a  cause  which 

,.^-  had    been   made  a  remanct  was    tried,  and  the  plaintiff 

Ball.  ,  ... 

obtidned  a  verdict  and  signed  judgment ;  it  was  held  to  be 

too  late  for  the  defendant  to  object  that  the  jury  process 
had  been  improperly  altered  before  the  trial,  without  autho- 
rity, although  the  defendant  swore  that  he  had  not  discovered 
the  irregularity  till  the  taxation  of  costs.  If  then  it  was  too 
late  for  the  defendant  to  object  to  the  notiod^of  declaratioDj 
a  fortiori,  was  it,  too  late  for  him  to  object  to  the  service  of 
the  writ  of  summons? 

/.  Jervis,  in  support  of  the  rule,  contended  that  the  case 
of  Hinton  v.  Stevens,  was  distinguishable  from  the  present 
There,  the  Sunday  was  an  intermediate  day,  which  was  not 
the  case  here,  for  the  30th  on  which  the  notice  was  served 
being  a  Saturday,  the  first  of  the  four  days  was  a  Sunday. 
On  that  day,  the  defendant  could  of  course  do  nothing 
and  consequently  it  ought  to  be  omitted  from  the  calculation. 
The  Saturday  on  which  the  service  took  place,  must  abo 
be  omitted,  for  the  notice  was  not  served  until  late  in  the 
evening.  If  then  the  four  days  were  calculated,  banning 
with  the  Monday,  the  application  on  the  Thursday  was  in 
due  time,  even  according  to  the  principle  laid  down  in 
Hinton  v.  Stevens.  But  if  that  calculation  was  not  adopted, 
a  sufficient  reason  for  not  applying  earlier  was  fiimished  by 
the  affidavit  of  the  defendant,  from  which  it  appeared  that 
the  reason  of  his  not  coming  to  the  Court  before,  was»  that 
his  attorney  did  not  come  to  town  in  sufficient  time  for  that 
purpose.  The  affidavit  supporting  the  rule  was  sworn  on 
the  Wednesday. 

Patteson,  J. — It  appears  to  me,  that  the  case  of  Hinton 
V.  Stevens  is  on  all-fours  with  the  present  In  consequence 
of  the  lateness  of  the  service  on  the  Saturday,  the  defendant 

(a)  8  Ad.  &  EHr946. 
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could  not  make  any  application  on  that  day.     But  then  the        1841. 
Sunday  must  be  reckoned  as  one  day ;  and  then  the  Monday,       Willis 
Tuesday,  and  Wednesday,  will,  with  the  Sunday,  make  the        ^* 
fimrdaya.     At  latest  he  should  have  come  on  Wednesday. 
Tiutfead  of  that  he  comes  on  Thursday.     It  is  true,  that  his 
affidavit  for  the  purpose  of  making  the  application,  is  sworn 
on  the  Wednesday,  but  he  should  have  given  instructions 
so  as  actually  to  apply  on  that  day.     With  respect  to  his 
attorney  beingnout  of  town,  that  does  not  make  any  differ- 
ence.     I  think  I  must  hold  this  application  to  be  too  late. 
'Rie  rule  was  moved  with  costs,  and,  therefore,  must  be 
^schazged  with  costs. 

Rule  discharged  with  costs  (a). 

(a)  See  B9daUe  v.  Daws,  ante,  vol.  6,  p.  465,  O.  S. 


L0T9  Executor  of  Welfit  v.  Andebson  and  another. 

BjJRLOJF  moYed  for  leave  to  enter  up  judgment  on  a  where  a  ww- 
vanant  of  attorney  more  than  ten  years  old.     The  pecu-  ""*  ^^f^'  .  ^ 
litrity  in  the  case  was,  that  the  warrant  was  joint  only,  and  and  not  joint, 
sot  joint  and  several     The  affidavits  with  which  he  was  pre-  and  it  is  sought 
pned,  only  stated  that  one  of  the  defendants  had  been  seen  ]^j^^"^ 
afife  within  a  reasonable  time.    It  was  only  souirht  to  enter  against  one  of 

the  parties 

up  judgment  agamst  the  defendant  to  whose  life  the  affidavit  giving  the  war. 
leSsrred.  Under  the  circumstances  the  question  was,  whether  S^tmust 
loffident  materials  had  been  brought  before  the  Court  to  Aewthat  hoth 

^  defendanti  are 

iQpport  the  application.  alive,  and  not 

merely  the  one 
against  whom 

Pattrbon,  J.— 1  think  the  affidavit  is  not  sufficient     It  ^j^^'^J^^ 
OQ(^t  to  be  shewn  that  both  the  defendants  are  alive,  as  the  ™^^ 
^•nrant  of  attorney  is  only  joint 

Rule  refused. 


0^ 
▼OU  I. — H.  &  X  D.   P.   C. 
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Shaw  v.  Perkin. 

An  affidavit  in-  %^DDISON  shewed  cause  against  a  rule  nisi,  obtained  by 

Court  of  Pashleyy  for  setting  aside  a  writ  of  fieri  facias,  on  the  ground 

whicTai^ra'  ^^  ^^  having  issued  against  good  faith,  it  having  been  in 

by  the  jurat  to  breach  of  the  written  undertaking  (riven  by  the  plaintiflnB 

have  been  . 

sworn  before  a  attorney,  ou  behalf  of  the  plaintiff,  and  why  the  sum  of  61£ 
of  the  Court  levied  under  that  writ,  should  not  be  refunded  to  the  de- 
^n^rt  b?^  fendant,  and  why  the  plaintiff  should  not  pay  the  costs  of 
in  a  matter       the  application.     As  a  preliminary  objection,  it  was  com- 

pendinff  in  the 

Court  of  tended,   that   the  jurat  of   the   affidavit,  on    which    toe 

l^i^k'  A  application  was  founded,  was  defective,  as  it  appeared  to 
rule  having       have  been  sworn  before  a  commissioner  of  the  Court  of 

been  du« 

charged  on  Exchequer,  and  not  before  a   commissioner  of  this  Court. 

the  Court  al-'  A    commissioner  of    the   Court  of   Exchequer  had    no 

pillion toi£e  ^^^ority  to  administer  an  oath  with   respect  to  matters 

renewed  on  pending  in  the  Court  of  Queen's  Bench.     That  it  was  a 

amended  am-  t  •     /^ 

davits.  matter  pending  in  this  Court,  was  clear,  as  the  affidavit  was 

intituled  in  the  Court  of  Queen's  Bench.  The  jurat  of  an 
affidavit  was  an  essential  part  of  it,  and  the  Courts  had 
always  treated  it  as  a  matter,  with  respect  to  which  they 
would  be  extremely  strict  In  the  case  of  Houlden  v. 
Fasson  (a),  it  was  held  that  where  an  affidavit  is  sworn  by 
two  deponents,  the  names  of  both  must  be  specified  in  the 
jurat  There,  the  Court  discharged  the  rule  on  the  objec- 
tion being  taken,  but  without  costs ;  yet  added,  **  diat  the 
practice,  as  to  the  jurat,  ought  to  be  observed  strictly;  and 
that  in  future  they  would  discharge  with  costs  a  rule  under 
similar  circumstances."  Again  in  BlackweU  v.  AUen  {b) 
an  objection  was  taken  to  an  affidavit  supporting  a  rule  that 
the  jurat  had  no  date,  and  the  case  last  cited,  and  that  ci 
Cooper  V.  Archer  (c),  were  referred  to.  The  Court  dis- 
charged the  rule  without  costs ;  but  intimated  that  in  future 
the  authorities  referred  to  would  be  strictly  acted  upon  and 

(a)  6  Bing.  236.  (c)  12  Price,  U9. 

(6)  7  M.  &  W.  146. 
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the  rule   would  in  such  cases  be  discharged  with  costs.        1841. 
The  present  case  was  stronger  than  those^  as  it  did  not 
appear  here  that  the  affidavit  had  been  made  before  a 
oompetent  authority. 

Poihley,  in  support  of  the  rule,  contended  that  if  the 
jurat  had  merely  stated  the  name  of  the  commissioner^  and 
had  fdaoed  an  **  SccJ*  after  his  title  as  commissioner,  it  would 
have  been  sufEunent,  as  the  Court  would  take  judicial  notice 
diat  he  was  a  commissioner  of  the  Court,  and  it  did  not 
appear  that  he  was  not  a  commissioner  of  this   Court 
The  words  which  stated  him  to  be  a  commissioner  of  the 
Eidiequer,  were,  therefore,  mere  surplusage,  and  might  be 
discarded  from  the  jurat     If  they  were,  then  the  affidavit 
ipoold  appear  to  have  been  taken  before  a  person  who 
tppeaied  to  be  a  commissioner  of  this  Court,  as  the  affida- 
vit was  intituled  in  this  Court,  and  as  it  had  not  been 
shewn  that  he  was  not  a  commissioner,  the  Court  would 
pesume  that  he  was;  and  it  would  not  be  presumed  that 
he  was  a  commissioner  of  another  Court,  who  had  impro- 
periy  permitted  an  affidavit  to  be  sworn  before  him,  with 
rapect  to  a  matter  pending  in  the  Court  of  Queen's  Bench. 

Patteson,  J. — ^A  commissioner  of  the  Court  of  £x- 
dieqpier  has  no  ri^^t  to  take  affidavits  with  respect  to  matters 
fwwlifig  ID  this  Court  A  judge  of  the  Court  of  Exchequer 
could  not  decide  on  any  matter  pending  in  this  Court, 
mkflB  authoriaed  by  act  of  Pariiament  so  to  da  Here,  it 
e|)peaxB  in  the  jurat,  that  he  is  a  commissioner  of  the  Court 
of  Exchequer;  the  affidavit  is  intituled  in  the  Queen's 
Bench.  I  do  not  feel  any  doubt  on  the  subject  I  shall 
loake  no  presumption  at  all;  as  it  appears  that  it  is  an 
dUavit  intituled  in  the  Court  of  Queen's  Bench,  and 
sworn  befisre  a  commissioner  of  the  Court  of  Exchequer, 
that  is  clearly  irr^ular.  The  present  rule  must,  therefore, 
be  dischaiged  with  costs. 

Rule  dischaiged  with  costs. 
X  2 
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Shaw 
PsmjON. 


Pashley  moved  again,  a  few  days  afterwards,  before 
Pattesofh  J.,  for  a  rule,  drawn  up  in  the  same  terms  as  the 
previous  rule,  and  founded  his  motion  oa  affidavits,  in  sub- 
stance the  same  as  those  on  which  the  first  rule  had  been 
obtained.  There  having  been  no  discussion  of  merits, 
when  cause  was  shewn  against  the  first  rule,  it  was  submitted 
that  the  Court  would  grant  a  second.  It  was  only  where 
there  was  a  discussion  on  the  merits,  on  a  first  application, 
that  a  par^  was  precluded  ftom  appearing  again. 


Pattesom,  J.,  (after  consulting  with  Master  Bmnce)^^ 
That  is  our  practice.  The  merits  not  having  been  at  all 
discussed  on  the  previous  occasion,  you  may  take  a  rule. 

Rule  niri  granted. 


Theattaeh- 
ment  against 
the  sheriff 
must  issue  to 
elisors  in  the 
first  instance, 
if  the  coroner 
is  the  defend, 
ant  in  the 
cause. 


Regina  9.  the  SHERnrF  of  Glamorganshiiie. 

JiARSTO  W  moved  for  an  attachment  against  the  sheriff, 
for  not  returning  a  writ  of  capias  ad  satisfaciendum.  A 
judge's  order  for  the  return  of  the  writ  had  been  made 
during  the  vacation,  but  no  obedience  having  been  rendered 
to  it,  the  order  had  been  made  a  rule  of  Court  A  part  of 
the  motion  must  be,  that  the  attachment  should  be  directed 
at  once  to  elisors,  instead  of  being  previously  directed  to 
the  coroner.  The  reason  for  this  part  of  the  applicatioii 
was,  that  the  coroner  was  the  defendant  in  the  action.  Hie 
same  principle  which  would  prevent  the  writ  firom  issuii^  to 
the  sheriff,  would  prevent  it  firom  issuing  to  the  coroner. 


Patteson,  J. — The  writ  must  issue  in  the  manner  pro- 
posed. 

Rule  accordin^y. 
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1841. 

Bolton  and  Otheis  v.  Allen. 
Al.  DOWLING  moved  to  dischaige  a  defendant  out  of  IfanodoeU 

.  iriTeii  QDclor  1 

custody,  puiBuant  to  the  48  Gea  3,  c.  123,  he  having  re-  Reg.  Gen.  H. 
inained  in  execution  twelve  successive  calendar  months,  for  ^  ^q  f^^he 
an  amount  of  damages,  not  exceeding  20i     The  question  P'?^*^  ^^ 
mSf  whether  the  notice  given  by  the  defendant,  pursuant  alMolute  in  the 
to  1  Reg.  Gen.,  H.  T.,  2  W.  4,  s.  90,  (a)  was  sufficient  for  the  dis. 
The  words  of  the  rule  were,  **  A  rule  or  order  for  the  fc^'^Ktlri^ 
dhcharae  of  a  debtor  who  has  been  detained  in  execution  a  the  48  Geo.  3, 

.  c  123,  it  mutt 

year,  for  a  debt  under  20iL,  may  be  made  absolute  in  the  be  given  ten 
first  instance,  on  an  affidavit  of  notice  given  ten  days  before  onrfint^i^- 
the  intended  application,  which  notice  may  be  given  before  ^^J!®^ '"  ^ 
the  year  expires.'*  Here,  the  notice  had  been  served  on  the  therefore  the 
plaintiff  less  than  ten  days  before  the  first  day  of  term,  and  be  rendered 
it  stated  that  the  application  for  discharge  would  be  made  ^^|!f  \^ 
on  the  first  day  of  term,  or  so  soon  after  as  counsel  could  be  day*  ^^^  ^ 

**  lervioe  of  the 

heanL    More  than  ten  days  had  elapsed  since  the  notice  notice  before 
bad  been  given.     He  question  was,  therefore,  whether  u^JSa! 
ond^  these  circumstances  there  had  not  been  a  substantial,      "^^  "^p* 

'   of  a  rule  nut 

if  DoC  a  formal,  compliance  with  the  rule  of  Court  for  the  defend- 

ant's discharge, 
under  the  act, 

Pattbbon  J. — ^I  think  that  is  not  sufficient    The  notice  ^ti^mu^be 
most  be  ten  dear  days  before  the  day  first  mentioned  as  that  ^V^^  J^'us. 
oo  which  the  motion  is  intended  to  be  made.    Although  the  attorney. 
defiendant  might  delay  making  the  application,  yet  he  might  seTeral  pUin- 
ade  it  on  the  first  day  of  the  term,  and  if  he  did  so  then,  ^^n^*^ 
he  would  not  have  given  ten  days'  notice  previous  to  his  ^«»  '^  >i>A. 

a_-_  ^^_  oentf 

ip[d]cation«  That  is  not  sufficient  The  defendant  is, 
however,  at  liberty  to  take  a  rule  nisi  for  his  dischaige,  in 
the  same  manner  as  if  he  had  given  no  notice. 

A.  Damihng  suggested  that  some  question  might  arise, 
whether  the  rule,  in  such  a  case,  ought  to  be  served  on  the 

(a)  Ante,  yoV  \,  p.  195,  O.  S. 
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plaintiff  himself  or  on  his  attorney.  In  the  case  of  notices 
under  the  statute,  they  were  required  to  be  served  on  the 
plaintiff  himself,  on  the  technical  ground  that  on  signing 
judgment  the  attorney  was  functus  officio,  and  therefore  was 
no  longer  authorized  to  take  any  proceedings  in  the  cause  (a). 

Patteson,  J. — I  think,  on  the  same  principle  as  the 
notice  should  be  served  on  the  plaintiff,  so  ought  the  rule. 

A.  Bowling. — It  was  submitted  that  the  rule  might  be 
served  on  any  one  of  the  three  plaintifis  in  the  cause. 

Patteson,  J. — As  they  are  joint  plaintiflfs,  service  on  any 
one  of  them  would  be  sufficient 

Rule  nisi  granted. 

(a)  See  Kelly  v.  DicHiuofi,  aidt^  vol.  1,  p.  546,  O.  S.;  Gardfrn  v. 
TtotiM,  ofi/e,  vol.  4,  p.  560,  O.  S. ;  Tkie  d.  Bmih  v.  Paytom,  voL  7» 
p.  671,0.  S. 


Temperley  v.  Brown. 

A  declaration  wj  BALL  moved  for  a  rule  to  show  cause  why  an  order  of 

special  count,  Mr.  Justice  Wightman  should  not  be  rescinded,  by  whidi 

par^  from''  one  of  the  counts  in  the  declaration  had  been  directed  to  be 

which  it  ap-  struck  out     It  was  an  action  on  a  charteivparty,  and  the  de- 

pesredthata  .  .  r      j» 

certain  nomber  claration  contained  two  counts :  the  first  was  founded  on  the 
mumjTOwere  instrument,  and  the  second  was  for  demurrage.  Th^ 
Sei^  *"^  *  ^^^  ^  follows :  "  That  by  a  certain  charteivparty  rf 
si^edinde.     affireightment  then  made  between    the    plaintiff,    bound 

fining  the 

▼essel  for  a  direct  to  Malta,  of  the  one  part,  and  the  defendant  thernn 
STlaying^*^  described  of  London,  charterer  of  the  said  vessel,  of  the 
and  demur-       other  part     It  was  mutually  afrreed  that  the  said  ship  being 

rage  days,  but  *^  J  ~o  r         "O 

no  breach  in 

non-payment  of  demurrage  was  assigned :  a  general  count  for  demurrage  was  also  introdnoed : 
Hdd,  tnat  the  two  counts  must  be  considered  as  substantially  for  the  same  cause  of  action,  and, 
therefore,  ought  not  to  be  allowed. 
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tight.  Staunch,  and  strong,  and  every  way  fitted  for  the  voy-        1841. 
age,  should  immediately,  on  the  dischaiige  of  the  outward    Tsmpebley 
caigo,  proceed  direct  in  ballast  to   Odessa  or  Kertche,       b&own 
as  ordered  by  the  charterer's  agents  at  Constantinople,  and 
at  either  place  receive  on  board  a  full  and  complete  cargo  of 
taOow,  grain,  seed,  or  other  stowage  goods,  which  the  said 
charterers  engage  to  ship,  not  exceeding  what  she  could  rea- 
flonahlj  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture,  and  being  so  loaded  should  there- 
with proceed  to  a  safe  port  of  discharge  in  the  United 
Kingdom,  or  so  near  thereto  as  she  could  safely  get,  calling 
at  Cork  or  Falmouth  for  orders  at  the  Master's  option,  if 
required,  and  deliver  the  same  on  payment  of  freight,  &c., 
according  to  certain  terms  and  rates  in  the  said  charter 
more  fiilly  and  particularly  mentioned.     And  it  was  thereby 
fiiitfaer  agreed  between  the  said  parties,  that  forty-five  run- 
ning days  should  be  allowed  to  the  said  merchant,  the  now 
defendant,  (if  the  ship  should  not  be  sooner  despatched)  for 
loading  the  ship  as  above,  and  for  unloading  her  at  her 
(xdered  port  of  delivery,  in  the  whole,  to  commence  on  the 
arrival  of  the  vessel  at  the  ports  of  loading  and  unloading 
mpectively,  and  being  ready   in   every   respect  to   take 
in  and  discharge.     And  ten  days  on  demurrage  over  and 
above  the  said  laying  days,  at  6L  per  day,  detention  by  ice 
not  to  reckon  as  lay  days.  Mutual  Promises.     The  pliuntifF, 
in  fiict,  saith  that  the  said  ship,  within  a  reasonable  time 
after  the  making  of  the  said  charter-party  was  tight,  staunch, 
and  strongs  and  every  way  fitted  for  the  voyage  in  the  said 
diarter-party  mentioned,  and  thereupon  immediately  on  tlie 
diachaige  of  the  outward  cargo,  to  wit,  on  the  25th  day  of 
October,  a«  d.  1840,  did  proceed  in  ballast  direct  to  Odessa, 
ai  ordered  by  the  charterer's  agents  at  Constantinople,  and 
Alat  Odessa  aforesaid,  to  wit,  on  the  10th  day  of  April, 
A.  Dw  1841,  receive  on  board  a  cargo  of  such  lawful  goods  as 
lere  tendered  by  the  defendant  or  his  agents  in  that  behalf 
far  the  said  vessel,  and  being  so  loaded  did  afterwards, 
to  wit,  on  the   16th  day   of  April,  a.  d.   1841,  proceed 
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1841.        to  a  safe  port  of  discharge  in  the  United  Kingdom,  to  wit, 

TEimRLiY    ^®  P^^  ^^  Liveipool,  the  same  being  her  ordered  port 
••  of  discharge,  and  there,  to  wit,  on  the  30th  day  of  July,  a.  tk 

1841,  made  a  right  and  true  delivery  of  the  said  cargo 
to  the  agents  of  the  defendant,  according  to  the  terms  of  the 
said  charter-party.     And  the  plaintiff  says  that  although  he 
hath  always  fulfilled  and  kept  all  things  in  the  said  charter- 
party  to  be  fulfilled  and  kept,  yet  the  defendant,  not  regard- 
ing his  said  promise,  did  not,  nor  would,  within  the  number 
of  days  in  the  said  charter-party  mentioned  on  his  behali^ 
respectively  load  the  said  vessel  with  a  cargo  of  merchan- 
dise, at  Odessa  aforesaid,  and  dispatch  her  fix)m  thence  on 
the  said  voyage  to  a  safe  port  of  dischaige  in  the  United 
Kingdom,  and  receive  the  sidd  caigo  at  the  said  port  of  dis- 
charge according  to  the  terms,  true  effect  and  meaning 
of  the  said  charter-party,  and  his  said  promise  and  under- 
taking, but  on  the  contrary  thereof  kept  and  detained  the 
said  vessel  after  she  was  ready  to  receive  her  cargo  afore- 
said, at   Odessa  aforesaid,   of  which   the  defendant  had 
notice ;  and  after  she  was  ready  to  proceed  fix)m  thence  to  a 
safe  port  of  dischai^ge  in  the  United  Eongdom,  and  the  de- 
fendant had  notice  thereof,  and  after  she  was  ready  to 
deliver  the  same  at  the  port  of  dischaige  aforesaid,  and  the 
defendant  had  notice  thereof,  in  and  about  the  loading  and 
unloading  of  the  said  vessel  at  the  said  places  aforesaid 
a  long  space  of  time,  to  wit,  the  space  of  one  hundred  and 
twenty  days  over  and  above  the  said  forty-five  running  days^ 
and  the  said  ten  days  on  demurrage  beyond  the  said  laying 
days  in  the  said  charter  party  mentioned,  and  over  and 
above  all  days  during  which  the  said  vessel  was  detained  by 
ice,  whereby  the  plaintiff  was  put  to  great  costs^  chaigesi 
and  expenses,  to  wit,  the  further  expense  of  IfiOOL,  in  and 
about  maintaining  the   master  and  mariners  of  the  said 
vessel  for  the  time  above  mentioned,  and  during  aU  that 
time  lost  and  was  deprived  of  the  use  of  the  said  ship 
or  vessel,  and  of  all  the  profits  thereof ;  and  whereas  also 
heretofore,  to  wit,  on  the  11th  day  of  October,  a.  d.  1841, 
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the  defendant  was  indebted  to  the  plaintiff  in  700/.  for  the        1841. 
UK  of  a  certun  ahip  or  vessel,  whereof  the  plaintiff  was  the    xempkbley 
owner,  by  the  defendant  before  that  time,  retained  and  kept  ^' 

00  demurrage,  with  certain  goods  on  board  thereof,  for 
a  bng  space  of  time  then  elapsed,  and  at  his  request."  The 
defendant  had  taken  out  a  summons  before  Mr.  Justice 
Wiff/Uman,  for  the  purpose  of  obtaining  an  order  to  strike 
out  one  of  these  counts,  and  his  Lordship  had  made  an  order 
that  the  plaintiff  should  only  be  allowed  to  retain  one  of  the 
ooonts  in  his  declaration.     It  was  submitted  that  the  plain- 
tiff was  entitled  to  retain  both  the  counts^  as  the  former  was 
faanded  on  the  liability  created  by  the  charter-party,  which 
the  defendant  had  incurred  by  detaining  the  vessel  beyond 
die  laying  days  and  the  days  of  agreed  demurrage ;  and  the 
lecond  was  for  demurrage  pursuant  to  the  charter-party. 
Hub  was  not  in  violation  of  the  new  rules,  as  the  causes  of 
actioii  were  distinct.     The  rule  of  Court  with  respect  to 
fieig^t  was  a  recognition  of  this  principle,  as  by  rule  5  Reg. 
Gen.,  H.  T.,  4  Wm.  4,  (a)  it  was  ordered  that  ^*  two  counts 
flu  the  same  charter-party  are  not  to  be  allowed.     But 
I  count  for  freight  upon  a  charter-party,  and  a  count  pro 
atft  itineris  upon  a  contract  implied  by  law  are  to  be 
allowed.''    Here,  there  was  an  implied  contract  on  the  part 
of  the  defendant  that  he  would  not  detain  the  vessel  beyond 
the  period  of  the  running  days  and  the  agreed  demurrage 
dijs»  and  the  damages  thence  consequent,   the  plaintiff 
aug^t  to  recover  under  the  first  count ;  the  second  count 
nB  for  the  recovery  of  the  demurrage  due  on  the  express 
ooDtract  contained  in  the  charter-party.     In  Bleaden  v. 
Bupallo  (b)  the  plaintiff  declared,  as  secretary  to  the  Com- 
mercial Steam  Packet  Company,  and  in  the  first  count 
tf  his  declaration  alleged  that  in  consideration  of  the  com- 
piny  supplying  the  defendant  with  a  steam-vessel  for  hire, 
to  go  where  he  and  his  firiends  pleased,  the  defendant  under- 
took and  promised,  while  the  steam-vessel  was  so  let  to  hire 

(c)  AuU,  ?oL  2,  p  315,  O.  S.         (6)  Ante,  voL  9,  p.  857,  O.  S. 
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184 1 .        to  him,  that  he  would  take  due  and  proper  care  thereof,  and 
TsMnALST    ^^^  "^  ^^  same  in  any  illegal  or  unlawful  manner,  or  for 
v>  any  ill^al  or  unlawful  purpose  ;  yet  the  defendant,  disre- 

garding  his  said  promise,  afterwards,  and  whilst  the  sud 
steam-vessel  was  so  let  to  hire  to  him,  did  not  take  due  and 
proper  care  thereof,  &c.,  but  used  the  same  for  raising  and 
levying  war  and  insurrection  and  rebellion  against  the  King 
of  the  French.  The  second  count  allied  that  an  agreement 
was  entered  into  between  the  plaintiff  and  defendant, 
by  which  the  former  agreed  to  provide  a  steam-vessel  for  the 
use  of  the  defendant  for  one  month,  &c.,  and  the  latter 
agreed  not  to  detain  the  same  from  him  for  more  than  one 
month ;  it  then  alleged  that  the  steam-vessel  having  been 
supplied,  the  defendant  detained  the  same  for  a  long  space 
of  time,  to  wit,  one  hundred  days  beyond  the  month,  &c. 
Held,  that  those  counts  were  not  in  violation  of  the  rule  of 
H.  T.,  4  Wm.  4,  which  provides  that  several  counts  shall  not 
be  allowed  unless  a  distinct  subject  matter  of  complaint 
is  intended  to  be  established  in  respect  of  each.  So  in 
Vaughan  v.  Glenn,  (a)  the  first  count  of  a  declaration  was 
on  a  charter-party,  whereby  the  defendant  agreed  that 
a  certain  ship  should  sail  to  Honduras,  and  there  take 
on  board  a  cargo  of  mahogany,  &c.,  and  proceed  to  London 
or  Liverpool,  and  deliver  the  same  on  payment  of  freight. 
Breach,  that  part  of  the  cargo  was  not  taken  on  board  or  de- 
livered according  to  the  agreement.  The  second  count 
alleged  that  in  consideration  that  the  plaintiff  had  caused 
certain  goods  to  be  taken  to  and  loaded  on  board  the 
defendant's  vessel  in  the  bay  of  Honduras,  to  be  carried  to 
England,  &c.,  the  defendant  promised  that  due  and  proper 
care  should  be  taken  of  the  goods  until  they  were  loaded  on 
board  the  said  vessel  Breach,  that  while  the  goods  were  in 
the  defendant's  custody,  to  be  loaded  on  board  the  vessel, 
they  were  lost  Held,  that  those  counts  contained  distinct 
subject  matters  of  complaint 

(a)  Ante,  vol  8,  p.  396,  O.  S.  S.  C. :  5  M.  &  W.  577. 
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Patteson,  J. — I  entirely  agree  with  my  Brother  Wight-        1841. 
mafh  that  these  two  counts  are  substantially  for  the  same    ^£^^^^^y 
cause.     I  presume  that  as  no  breach  of  the  charter-party  in  »• 

the  n<m-payment  of  the  demurrage  is  alleged  in  the  first 
count,  it  has  been  paid     As  there  is  no  implied  contract 
tat  the  payment  of  demurrage,  but  the  right  to  it  must  de- 
pend on  express  contract,  the  proper  mode,  if  it  is  sought  to 
recover  it  on  the  charter-party,  would  be  for  the  plaintiff 
to  introduce  an  additional  breach  into  his  first  count     But 
•B  it  has  not  been  introduced  in  that  count  in  which  it 
voold  properly  be,  I  must  presume  that  it  has  been  paid, 
tnd,  consequently » that  the  two  counts  are  for  the  same  cause 
of  action  ;  I  think,  therefore,  they  ought  not  to  be  allowed. 
Hie  rule  and  the  cases  cited  are  not  analogous  to  the 
present  case.     In  the  instance  of  freight,  there  is  an  implied 
oontract  for  the  payment  of  a  reasonable  reward  for  the  hire 
of  the  vessel  independent  of  the  charter-party,  but  there  is 
vo  such  implied  contract  with  respect  to  demurrage.     The 
plaintiff's  right  to  that  can  only  depend  on  the  special  con- 
tact contained  in  the  charter-party.     Demurrage  is  a  claim 
which  ariaes  in  consequence  of  the  vessel  being  kept  beyond 
I  certain  limited  time  stated  in  the  contract;  no  right  to  it 
can,  therefore,  appear  without  having    recourse    to    the 
diarter-porty  which  ccmtains    the  contract      It  appears 
to  me,  therefore,  that  from  the  omission  in  the  first  count  of 
I  breach  as  to  the  non-payment  of  demurrage,  the  two 
counts  must  be  founded  on  the  same  cause  of  action,  and, 
consequently,  that  no  rule  ought  to  be  granted. 

Rule  refused,  (a) 

(«)  See  Jawut  t.  Bourne,  ante,      ▼.  Swabey,  11  Ad.  k  E.  913,  and 
^6,  p.  603,  O.  S.,  and  Dewtar     Hom  y.  Bauustm,  9  C.  &  P.  709. 
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A  plea  deny- 
ing the  accept- 
ance of  a  bill 
of  exchange, 
and  that  the 
plaintiff  gave 
no  more  than  a 
certain  limited 
▼alne  for  the 
hill,  b  not  an 
lisuable  plea 
within  the 
meaning  of  a 
judge's  order 
for  further 
time  to  plead 
on  the  usual 
terms. 


Mtbbs  r.  Lazarus. 

JjHaRTIN  shewed  cause  against  a  rale  nisi,  obtained  bj 
M.  Chamber Sf  for  setting  aside  an  interiocatory  judgment 
which  had  been  signed  for  want  of  a  plea,  it  not  being  issn- 
able,  as  was  contended  by  the  plaintiff.  It  was  an  action 
on  a  bill  of  exchange  against  the  defendant  as  the  acceptor. 
The  defendant  obtained  time  to  plead  on  the  usnal  terms  rf 
pleading  issuably,  &c.  The  plea  pleaded  by  the  defendant 
was,  "  that  he  did  not  accept  the  said  bill  of  exchange  in 
the  declaration  mentioned,  nor  did  the  plaintiff  give  any 
greater  value  for  the  said  bill  than  the  sum  of  10^1"  The 
plea  concluded  with  a  verification.  Martin  contended  that 
this  could  not  be  considered  as  an  issuable  plea.  It  was 
impossible  to  take  issue  upon  it  The  only  object  of  it  was 
to  entangle  the  plaintiff  in  difficulties.  In  the  case  of 
Simeon  v.  Thompson  (a)  it  was  held,  that  under  a  judge's 
order  to  plead  issuably,  the  defendant  can  only  put  in  a 
plea  which  goes  to  the  merits.  There,  Lord  Kenyan  said, 
'^  The  meaning  of  the  term  ^  pleading  issuably'  in  a  judge's 
order  is  not  merely  pleading  a  plea  on  which  issue  may  be 
taken,  but  such  an  one  as  goes  to  the  merits ;  but  this  is 
purely  for  delay,  and  does  not  at  all  affect  the  merits  of  the 
question  between  the  parties."  Here,  it  could  not  be  said 
that  within  the  meaning  of  the  judge's  order,  the  plea 
to  the  merits. 


M.  Chambers^  in  support  of  the  rule,  contended  that 
although  the  plea  might  be  demurrable,  or  an  application 
might  have  been  made  to  set  it  aside,  the  plaintiff  had  no 
right  to  sign  judgment  as  for  want  of  a  plea.  In  the  case  of 
Cowper  V.  Jones  (6)  it  was  held,  that  the  mere  &ct  of  a  |dea 
being  clearly  insufficient  in  point  of  law,  is  not  a  groimd  for 
signing  judgment  as  for  want  of  a  plea.     It  was  perfecdy 


(fl)  8  T.  R.  71. 


(b)  Ante,  voL  4,  p.  591.  O.  S. 
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competent  for  the  {dmntiff  in  this  case  to  take  issue  on  this        1841. 

plea,  and  thus  detennine  the  merits  between  the  parties.     If       MvEaa 

be  took  issue  on  the  denial  of  the  acceptance,  that  would      ,     *'- 

'^  Lazabus. 

deariy  be  an  issue  on  the  merits  of  the  case,  and  if  deter- 
mined in  &vour  of  either  party  must  be  on  the  merits. 
TheEefbre,  taking  the  definition  of  Lord  Kenyon  as  &vour- 
aUy  as  it  could  be  regarded  for  the  plaintiff,  it  must  be 
eooaideied  as  embracing  within  it  the  present  plea.  For 
tbese  reasons^  the  present  rule  ought  to  be  made  absolute. 


WiGHTMAH,  J. — ^I  will  consider  the  case. 


Cur.  adv.  vulL 


Pattbson,  J. — My  brother  Wigkiman  has  requested  me 
to  say,  in  this  case,  that  he  is  of  opinion,  that  this  is  not  an 
mable  plea  within  the  meaning  of  the  judge's  order. 

Rule  dischaiged. 


Davis  v.  Dunn. 

PeTERSDORFF  moved  for  judgment  on  a  plea  of  on*  plea  of 
mil  tiel  record.     It  was  an  action  of  debt  on  a  recognizance  ^^^^j^J^ 
of  baiL     The  declaration  stated  judgment  to  have  been  tion  in  debt  on 

^  >m  11  1  *  recogniiance 

recovered  for  the  amount  of  50/L     The  record  showed,  on  of  bail,  aTtri- 
being  produced,  that  the  judgment  was  for  25i  betieOTAe^ 

amount  of  the 
judgment  re- 

iTfly^fiM  submitted,  that  this  was  a  variance,  and,  therefore,  coTeredinthe 
that  the  defendant  was  entitled  to  judgment  ucfthataUe^ 

in  the  declara- 
tion.  Pottuotit 

Pattbsun.  J. — That  is  cleariy  a  variance.  J-»  "^Med  to 

"^  amend  the  de- 

claration under 

lliA  1 A  A  IVm 

Peterwdorffibexi  applied  to  amend  the  declaration  by  the  4^  ^  ^2, 1.  23, 
record,  pursuant  to  die  3  &  4  Wm.  4,  c.  42,  s.  23.     That  act  J?  «»«*«™f 

'  r'  '  '  theTananceto 

provided  **  That  it  shall  be  lawful  for  any  Court  of  record,  be  material  to 
kol£ng  plea  in  civil  actions,  and  any  judge  sitting  at  nisi  the  caie. 
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1841.        priusy  if  such  Court  or  judge  shall  see  fit  so  to  do,  to  cause 
^'"^^^    '     the  record,  writ,  or  document,  on  which  any  trial  may  be 
tf-  pending  before  any  such  Court  or  judge,  in  any  civil  action, 

&c,,  when  any  variance  shall  appear  between  the  proof  and 
the  recital,  or  setting  forth,  on  the  record,  writ,  or  docu- 
ment on  which  the  trial  is  jHxx^eeding  of  any  contiacf, 
custom,  prescription,  name,  or  other  matter,  in  any  partkmlar 
or  particulars  in  the  judgment  of  such  Court  or  judge,  not 
material  to  the  merits  of  the  case,  and  by  which  the  appodlte 
party  cannot  have  been  prejudiced  in  the  conduct  of  his 
action  or  defence,  to  be  forthwith  amended  by  some  oflBcer 
of  the  Court  or  otherwise,  both  in  the  part  of  the  plead- 
ings where  such  variance  occurs,  and  in  every  other  part 
of  the  pleadings  which  it  may  become  necessary  to  amend." 
In  the  present  case,  it  appeared  that  there  was  a  variance 
between  the  allegation  on  the  record  and  the  evidence 
produced  in  support  of  it  Clearly,  therefore,  within  the 
meaning  of  the  section  of  the  statute  cited,  the  Court  had 
'  a  perfect  right  to  make  the  amendment  suggested. 

Hoggins,  contra,  contended  that  the  amendment  sug- 
gested was  on  the  very  point  in  litigation  between  the 
parties.  The  issue  raised  specifically  by  the  pleadings  was, 
whether  such  a  record  as  that  alleged  was  in  existence?  On 
the  production  of  the  record  now  before  the  Court,  it 
appeared  that  no  such  record  as  the  one  alleged,  was  in 
existence.  It  could  not,  therefore,  be  said,  that  this  was  an 
amendment  of  a  variance  *^  not  material  to  the  merits  of  the 
case.** 

Patteson,  J. — It  seems  to  me  that  such  an  amendment 
as  the  one  proposed  would  be  material  to  the  merits  of  the 
case,  so  far  as  this  issue  is  concerned.  I  think,  therefore, 
that  I  have  no  power  to  make  such  an  amendment  The 
plaintifi*  should  have  taken  care  to  make  the  pleadings  in 
conformity  with  the  record.  Judgment  must,  therefore,  be 
for  the  defendant. 

Judgment  for  Defendant 
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Champion  d.  Griffiths. 

MfYLES  applied  to  dischaigc  a  rule,  obtained  by  the  Where  a  rule 

plaintiff,  under  these  circumstances.      A  rule  under  the  ncwtridon^ 

Interpleader  Act  had  been  obtained,  and  the  Court,  in  order  J^f^^Jj^Len 

tD  adjust  the  matter  in  dispute,  directed  an  issue,  to  which  fP'anted,  but 

1  i««M*iii*i  •  A  I-        the  costs  were 

the  present  plaintiff  and  defendant  were  parties.  A  verdict  not  paid  wHhin 
was  Ibimd  for  the  plaintiff,  but  the  Court  on  a  subsequent  Ji^S^^'^ourt 
spplication.  Erected  that  verdict  to  be  set  aside,  and  a  »Mdf  »nile 

^^  '  ,     ,  '  absolute  in  the 

fodict  to  be  entered  for  the  plaintiff.  The  Court,  however,  first  insunce 
under  the  drcumstances,  thought  it  &ir  to  the  plaintiff  that  that  rule.  ^^ 
he  ahould  have  an  opportunity  of  again  litigating  the  mat- 
tm  to  which  the  issue  referred,  and  accordingly  directed 
the  role  to  be  drawn  up  for  a  new  trial,  on  payment  of  costs 
by  the  plaintiff.  A  demand  had  several  times  been  made 
on  the  plaintiff  for  those  costs,  but  he  had  not  paid  them. 
He  object  of  the  present  application  was  to  discharge  that 
nife.  The  only  question  was,  whether  the  rule  of  the 
plaintiff  could  be  considered  as  dischaiging  itself,  in  conse- 
quence of  the  non-compliance  vdth  the  condition  on  which 
it  was  granted,  or  whether  a  rule  nisi,  requiring  the  plaintiff 
to  shew  cause  why  it  should  not  be  discharged,  ought  to  be 
obtained ;  or  whether  a  rule  to  that  effect  might  be  taken 
ibeolute  in  the  first  instance. 

Patteson,  J. — I  think  you  may  take  your  rule  absolute 
in  the  first  instance,  for  dischaiging  the  plaintiff's  rule.  If 
there  is  any  reason  for  reviving  or  re-opening  that  rule,  he 
Qty  apply  to  the  Court  for  that  purpose. 

Rule  absolute. 
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Rbgina  r.  Stowell. 
A  role  to  fj}  URNE  Y  moved,  on  the  part  of  the  prosecution,   to 

Suasb  an  IB*  ^  *  "^  ^ 

ictment  for      quash  an  indictment  which  had  been  moved  at  the  instance 

Se'iiuruiMe  of  of  the  defendant,  from  the  Central  Criminal  Court.  Two 
is  a^^^ein'  indictments  had  been  preferred  on  the  same  state  of  Acts. 
the  first  in.  The  reason  of  this  was,  that  the  first  indictment  was  found 
though  the  to  be  unsustainable,  as  it  was  for  a  misdemeanor,  and  the 
^J^^SJl^dit*^  4  &  5  Wm.  4,  c.  36,  s.  13,  required  recognizances  to  be 
certioran  into  entered  into  before  a  magistrate,  in  order  to  give  the  Court 
has  notjet  jurisdiction,  and  none  had  been  entered  into.  It  was,  there- 
plSl^^edr  fo^9  proposed  to  quash  the  former  indictment,  which  had 

then  been  informally  preferred.  The  defendant  had  not 
yet  appeared  and  pleaded  in  this  Court,  it  ¥^as  therefore 
submitted,  that  the  rule  would  be  absolute  in  the  fint 
instance. 

Pattbson,  J.  (after  consulting  Bir.  Barlow,  of  the  Crown 
Office.) — The  practice,  I  find,  on  inquiry,  is,  that  the  role 
in  such  a  case  may  be  absolute  in  the  first  instance. 

Rule  absolute  accordingly. 


Morris  t7.  Hancock. 
Where  tde-  \jfRAY  shewed  cause  against  a  rule  nisi,  obtained  by 
for  pleading  Kinglake^  for  setting  aside  a  judgment  which  had  been 
lo^f  Au^  signed  by  the  plaintiff  on  the  27th  of  October.  The 
mt,  the  plain-  question  was,  whether  the  judgment  had  been  signed  too 
jodgment  for  soon.  The  declaration  was  delivered  on  the  2nd  of  August, 
^1  Uie  ezpi-  indorsed,  '^  to  plead  in  eight  days ;"  the  time  for  pleading, 
liSd'^ti^for  therefore,  expired  on  the  10th  of  August,  and  the  defendant 

pleading  tfter 

the  24th  of  October. 

the  pUintiir  k  at  lawrty 
•nd  the  %4A  flf 
3  Wbi.4. 
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had  the  whole  of  that  day  to  deliver  his  plea.     It  was  on 

the  other  side  contended,  that,  before  the  plaintiff  could 

sign  judgment,  he  was  bound  to  wait  eight  days  after  the 

S4th   of  October,  before  he  signed  his  judgment.    The 

plaintiff  not  having  waited  that  length  of  time,  the  question 

wai^  whether  he  had  not  signed  his  judgment  too  soon. 

That  would  depend  on  the  construction,  the  Court  put  on 

die  2  Wm.  4,  c.  39,  ss.  11  &  14,  and,  12  Reg.,  Gen.  M.  T., 

3  Wm.  4.     By  the  2  Wql  4,  c.  39,  s.  1 1,  it  was  provided, 

"that  if  any  writ  of  summons,  capias  or  detainer,  issued  by 

the  aothority  of  this  act,  shall  be  served  or  executed  on  any 

day,  whether  in  term  or  vacation,  all  necessary  proceedings 

Id  judgment  and  execution  may,  except  as  hereinafter  pro- 

lided,  be  had  thereon,  without  delay,  at  the  expiration  of 

d^t  days  fix>m  the  service  or  execution  thereof,  on  what- 

e?er  day  the  last  of  such  eight  days  may  happen  to  faU, 

whether  in  Term  or  Vacation :  provided,  that  if  such  writ 

ihaU  be  served  or  executed  on  any  day  between  the  10th 

of  August,  and  the  24th  day  of  October,  in  any  year, 

ipedal  bail  may  be  put  in  by  the  defendant  on  bailable 

process  or  appearance  entered,  either  by  the  defendant  or 

the  plaintiff,  on  process  not  bailable  at  the  expiration  of 

nch  eight   days;  provided  also,  that  no  declaration,  or 

pleading  after  declaration  shall  be  filed  or  delivered  between 

the  said  10th  day  of  August,  and  the  24th  day  of  October." 

Then,  by  s.  14,  of  the  same  act,  it  was  provided,  "  that  it 

diaU  and  may  be  lawftd  to  and  for  the  judges  of  the  said 

Cmuts,  and  they  are  required  from  time  to  time  to  make 

all  aoch  general  rules  and  orders  for  the  effectual  execution 

of  this  act,  and  of  the  intention  and  object  hereof,  and  for 

fizing  the  costs  to  be  allowed  for  and  in  respect  of  the 

natters  herein  contained,  and  the  performance  thereof,  as 

m  their  judgment  diall  be  deemed  necessary  or  proper,  and 

fix*  that  puipoee  to  meet  as  soon  as  conveniently  may-  be 

after  the  passing  hereof"    In  pursuance  of  this  authority, 

12  Reg.  Gen.,  M.  T.,  3  Wm.  4,  was  made,  and  by  that  rule  it 

waa  ordered,  '^thatin  case  the  time  for  pleading  to  any  decla- 

TOU  L — H.  a  Y  D.  p.  c. 


V. 

Hancock. 
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1841.  ration,  or  for  answering  any  pleadings,  shall  not  have  expired 
Morris  before  the  10th  day  of  August  in  any  year;  the  par^ 
called  upon  to  plead,  reply,  &c.  shall  have  the  same  number 
of  days  for  that  purpose,  after  the  24th  day  of  October,  as 
if  the  declaration  or  preceding  pleading  had  been  delivered 
or  filed  on  the  24th  of  October,  but,  in  such  cases,  it  shall 
not  be  necessaiy  to  have  a  second  rule  to  plead,  to  reply,  &a* 
If  the  language  of  s.  11  alone  was  considered,  the  plaintiff 
would  be  clearly  entided  to  sign  judgment  in  the  present 
case  on  the  morning  of  11th  of  August  The  earlier  part 
of  the  section  gave  him  power  to  proceed  to  judgment  and 
execution  at  any  time  during  the  year,  and  the  proviso  only 
limited  to  a  certain  extent  that  power  between  the  10th  of 
August  and  the  24th  of  October,  The  defendant's  time  for 
pleading  in  the  present  case  expired  on  the  10th,  and  there 
was  nothing  in  the  proviso  to  prevent  the  plaintiff  signing 
judgment  between  the  10th  of  August  and  the  24th  of  Oc- 
tober, as  there  was  no  limitation  contained  in  it,  except  as  do 
declarations  and  subsequent  pleadings.  It  was  true  that  the 
rule  of  Court  ordered,  "  that  in  case  the  time  for  pleading  to 
any  declaration  shall  not  have  expired  before  the  10th  day  of 
August  in  any  year,  the  party  called  upon  to  plead,  &&  shall 
have  the  same  number  of  days  for  that  purpose,  after  the 
24th  day  of  October,''  &c  That  rule,  it  was  submitted,  might 
be  read  consistently  with  the  proviso  in  the  act  of  Pariia- 
ment,  by  introducing  the  words,  '^  shall  have  expired,"  aft)er 
the  word,  "year."  The  effect  of  that  introduction  would 
be  to  give  the  defendant  the  extraordinary  time  to  plead 
after  the  24th  of  October,  only  in  those  cases  where  the 
time  for  pleading  expired  with  the  10th  of  August  There 
was  nothing  inconsistent  in  this  mode  of  supplying  an 
ellipsis,  the  more  especially  as  if  the  rule  was  read  literally, 
it  would  operate  as  a  repeal  of  the  act  of  Parliament  The 
power  to  make  the  rule,  was  given  to  the  judges  by  s.  14,  of 
the  statute,  and  they  were  required  to  make  it  in  '^  execu- 
tion "  of  the  act  They  had  not  a  similar  power  to  that 
which  was  given  by  the  3  &  4  Wm.  4,  c.  42,  s.  1,  to  make 
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rales  which  should  have  the  force  of  an  act  of  Parliament,        1841. 

and,  therefore,  so  far  as  the  rule  was  inconsistent  with  the       i£^j[I[^ 

statote^  it  must  be  considered  as  of  no  avail      [^Patte^  9- 

lOM,  J«— ^There  is  nothing  inconsistent  between  this  rule 

i&d  the  act  of  Parliament     By  s.  11,  a  plaintiff  was  allowed 

to  take^    ''whether  in  Term   or  Vacation,   all  necessary 

pioceedixigs  to  judgment   and  execution."      That  must 

mean  according  to  the  practice  of  the  Court  which  is  to  be 

regukited  from  time  to  time  by  the  Judges.     The  time  for 

pleading  is  part  of  the  practice  of  the  Court,  and  the  judges 

have  power  to  alter  that  time  as  they  think  expedient 

Tliere  is  nothing  at  all  said  in  the  section  with  respect  to 

Ae  time  f<Nr  {heading.    There  is,  consequently,  nothing  to 

icstrict  the  power  of  the  Courts  to  regulate  their  practice 

with  respect  to  the  time  for  pleading  as  they  think  proper. 

It  is  dear,  that  making  this  rule  was  within  the  scope  of 

dieir  power,  unless  it  was  to  be  contended,  that  the  statute 

deprived  them  of  all  power  to  regulate  the  practice  of  their 

own  Oourts.]     It  was  not  necessary  to  carry  the  argument 

on  the  part  of  the  plaintiff  to  that  extent,  as  the  rule 

ni^t  be  construed  according  to  the  mode  already  suggested, 

•0  that  the  plaintiff  would  be  entitled  to  sign  judgment  on 

die  morning  of  the  11th.     If  so,  the  defendant's  time  for 

pleading  having  expired  on  the  10th  of  August,  it  was 

<pate  competent  for  the  plaintiff  to  sign  judgment  without 

waiting  for  eight  days  afler  the  24th  of  October. 


:e,  in  support  of  the  rule,  was  stopped  by  the 
Court 

Pattbbom,  J. — TTie  object  in  framing  the  rule  in  its 
present  form  was  this.  In  the  ordinary  way  a  defendant 
has  a  r^^ht  to  plead  at  any  time  during  the  last  day  of  his 
time  for  pleading  and  down  to  the  time  of  opening  the 
judgment  office  the  next  day,  that  is,  until  eleven  o'clock  the 
next  morning.  But  if,  in  such  instances  as  the  present,  the 
was  allowed  to  sign  judgment  on   the    11th  of 

Y  2 


324  CASE8  ON   POINTS  OF   PRACTICE,   Q.   B. 

August,  the  defendant  would  be  deprived  of  his  time  for 
pleading  on  the  morning  of  that  day  down  to  eleven  o'clock, 
»•  in  consequence  of  the  proviso  contained  in  section  11  of  the 

2  Wm.  4,  c.  39.     In  order,  therefore,  to  prevent  the  defend- 
ant from  being  deprived  of  that  privilege  the  time  was  taken 
one  day  back,  and,  therefore,  the  rule  was  framed  in  the  form 
in  which  it  now  appears.     According  to  the  ordinary  under- 
standing of  mankind,  the  rule  means  that  the  extraordinary 
time  for  pleading  should  be  given  in  those  cases  where  the 
time  for  pleading  has  expired  on  the  9th  of  August.     Seve- 
ral cases  upon  this  point  have  been  before  me  during  the 
vacation,  and  I  considered  it  quite  clear  that  wherever  the 
time  for  pleading  expired  on  the  10th  of  August,  judgm^it 
could  not  be  signed  on  the  11th;   and  I  have  always  held 
that  where  the  time  for  pleading  had  not  expired  before  the 
10th  of  August,  the  defendant  had  lus  time  for  pleading 
after  the  24th  of  October.     There  is  a  passage  in  the  last 
edition  of  Archh.  Prac.  p.  154,  in  these  words,  ^  As  to  the 
time  for  pleading,  where  the  original  or  enlaiged  time 
expires  before  the   10th  of  August,  and  the  plaintiff  lets 
the   10th  of  August  pass  without  signing  judgment,  the 
practice  appears  not  to  be  settled.     In  one  case,  where  the 
defendant  on  the  5th  of  August  delivered  his  plea,  and  on 
the  same  day  served  a  rule  to  reply,  and  the  plaintiff  not 
having  replied,  the  defendant,  on  the  27th  of  August,  signed 
judgment  of  non.  pros.,  the  Court  are  reported  to  have  been 
of  opinion  that,  as  the  plaintiff  was  prevented  by  the  opera- 
tion of  the   statute  of  the  2  Wm.  4,  c.  39,  s.  11,  from 
delivering  his  replication,   it  followed  that  the  defendant 
could  not  sign  judgment  for  want  of  it,  having  allowed  the 
10th  of  August  to  go  by ;  and,  therefore,  that  the  judgment 
was  irregular."    For  this,  the  practice    cites   the    Legal 
Observer  and   TidJCs  New  Practice^  but  suggests  a  quane. 
I  agree  with  the  doubt  suggested  by  the  quaere.     The  Prac- 
tice then  proceeds,  '^  If  this  last  case  be  correct,  it  would 
seem  to  follow,  that,  if  the  time  for  pleading  expires  before 
the  10th  of  August,  and  the  plaintiff  lets  the  lOdi  of  August 
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go  by  without  sigoing  jadgment,  he  cannot  sign  it  until  on  or        1841. 
ifter  the  24th  of  October.  This  result,  however,  does  not  seem       MoMug 

authorised  by  either  the  statute  or  the  rule  above-mentioned.     „   «- 
___  Hancock. 

The  statute  is  directed  merely  to  prevent  the  delivery  or 
filing  of  pleadings,  and  not  to  prevent  signing  judgment . 
while  the  rule  in  terms  applies  only  to  cases  where  the  time 
has  not  exjnred  before  the  10th  of  August  The  case,  there- 
Hae^  of  time  expiring  before  (or  perhaps  even  on)  the  1 0th 
of  August  steers  clear  both  of  the  statute  and  the  rule ;  and, 
consequently,  it  would  seem  that  judgment  may,  in  such 
a  ease,  be  signed  between  the  10th  of  August  and  the 
Mtfa  of  October."  It  seems  to  me  quite  clear,  that  if  the  time 
tar  pleading  expires  before  the  10th  of  August  the  plaintiff 
may  ugn  judgment  whenever  he  chooses.  It  is  the  defend- 
ant's own  fault  in  not  pleading  in  due  time,  and  he  knew 
the  consequences  of  not  doing  so.  But  I  do  not  agree 
with  the  words  in  parenthesis,  nor  do  I  agree  that  the 
author  was  entitled  to  draw  that  inference.  The  rule  must 
be  made  absolute  for  setting  aside  the  judgment ;  but  if  the 
defiendant  has  the  costs  no  action  must  be  brought. 

Rule  absolute  accordingly. 


Bartle  v.  Musgrave. 

MfVSBY  moved  for  a  rule,  to  shew  cause  why  the  Master's  wher«  tho 

taxation  should  not  be  reviewed.     The  objection  to  the  ^l^[^ 

tuation  was,  that  he  had  taxed  the  costs  as  between  at-  ^  between  at- 
torney *nd 
tomey  and  client,  instead  of  taxing  them  as  between  party  client,  puna- 

aod  party.     The  taxation  had  taken  place  in  pursuance  of  ^j^  of  an 

an  award,  by  which  the  arbitrator  directed  that  the  costs  5!^^  ^^^9^ 

^  ^  directions,  it 

ihoald  be  taxed  as  between  attorney  and  client ;  but  on  ex-  is  suggested, 

are  an  excess 
of  authority  on 

IW  ytati  of  an  tiintnior,  the  Court  will  not  direct  the  taxation  to  be  reviewed,  the  proper 

prtlumwry  step  bebg  to  more  to  set  aside  the  award. 
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1841.        amining  the  order  of  reference,  it  would  be  found  that  the 
BxirrLE       arbitrator  had  no  power  to  direct  the  costs  to  be  taxed  in 
,,    «?•  such  a  manner.     It  was  a  clear  excess  of  jurisdiction  on  his 

part  The  case  of  Seccomb  v.  Babb  (a),  was  an  authority  to 
shew  that  it  was  an  excess  of  jurisdiction  on  the  part  of  the 
arbitrator.  There,  the  form  of  the  submission  was  in  the 
same  terms  as  the  present  case ;  and  there,  the  arbitrator 
awarded  costs  to  be  payable  as  between  attorney  and  client, 
and  the  Court  of  Exchequer  held  that  such  an  award  was 
an  excess  of  jurisdiction  on  the  part  of  the  arbitrator.  The 
money  directed  by  an  award  to  be  paid,  had  been  paid,  and 
therefore,  the  only  remedy  which  remained  to  the  party  ag- 
grieved was  to  apply  to  review  the  taxation. 

Patteson,  J. — I  do  not  see  how  I  can  interfere.  I  have 
no  authority  to  alter  the  award.  The  award  being  pro- 
duced before  the  Master,  for  the  purpose  of  taxing,  the 
successfiil  party  his  costs,  must  tax  according  to  the  lan- 
guage of  the  award.  But  the  present  application,  in  iac^ 
asks  the  Court  to  alter  the  award.  If  the  decision  by  the 
arbitrator  is  an  excess  of  jurisdiction  on  his  part,  the  ap- 
plication should  be  made  to  set  aside  the  award  pro  tanto.  I 
do  not  see  why  you  should  not  move  to  set  aside  the  award. 
The  fact  of  having  paid  the  money  awarded,  does  not  ap- 
pear to  me  to  make  any  difference,  or  prevent  your  moving. 

Bmby  then  obtained  a  rule  nisi  for  setting  aside  the 
award,  on  the  ground  of  excess  of  jurisdiction  on  the  part  of 
the  arbitrator. 

Rule  accordingly. 

(a)  6  M.  «E  W.  I3g. 
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1841. 

Wyatt  v.  Curnbll. 

SEWELL  moved  for  a  rule  to  shew  cause  why  the  award  Where  a  cause 
in  this  case  should  not  be  set  aside,  on  the  ground  that  the  dispute,  ire  re- 
nbitnitor  had  not  decided  on  all  matters  referred  to  him.  buI^J^iUs"' 
TTic  matter  in  dispute  was  a  builder's  account     The  decla-  sufficient  for 

him,  ia  his 

ntion  was  dated  the  2d  of  February,  1841,  and  the  plea  award,  to  sute 
dated  the  15th  of  June,  1841.  The  order  of  reference  ^1,^  pi^nt^ff 
made  on  the  19th  of  July,  1841.  By  the  order,  the  cause  of*^i"n  ****** 
and  all  matters  in  dispute  between  the  parties,  were  referred  without  making 
to  the  arbitrator.  On  the  10th  of  October,  he  made  his  to  matters  in 
award  in  these  terms,  "I  do  award, order  and  adjudge,  that  p^'ndentoftVe 
the  plaintiff  has  no  cause  of  action."    These  words  only  »c?>o*»»  j*  "<>* 

*  ^  ^  •'    bemg  shewn 

referred  to  the  time  of  making  the  awaiti,  and  not  to  the  that  any  mat- 
time  of  making  the  submission.      From  what   appeared,  beyond  the 
therefore,  on  the  face  of  the  award,  non  constat,  that  several  broueht^fore 
causes  of  action  might  not  have  arisen  between  those  two  *»"°- 
periods.     Besides,  the  award  did  not  refer  at  all  to  the 
matters  in  dispute,  independent  of  the  cause.     [  WightmaUi 
J. — ^He  has  awarded  upon  all  the  matters,  which,  as  far  as 
you  shew,  were  submitted  to  him.]     Sewell  submitted,  that 
the  aibitrator  ought  to  have  proceeded  to  state,  that  no 
matters  in  dispute  had  been  brought  before  him. 

WioHTMAN,  J. — I  think  the  award  is  sufficient. 

Rule  refused. 


Doe.  dem.  Flemminq  r.  Armfield. 

Mr  L ATT  and  Petertdorff  shewed  cause  against  a  rule  uisnotne- 
iiisi,  obtained  by  James^  for  setting  aside  a  nonsuit  in  this  f^g^^  of°he^** 

plaintiff  in 
Qcctment  to  produce  the  consent  rule  as  part  of  his  case,  so  as  to  entitle  him  to  require  the 
mndant  to  confcst  lease,  entry,  and  ouster,  and  if  the  latter  appears,  and  refuses  to  confess 
iMse,  entry,  and  ouster,  the  lessor  of  the  plaintiff  is  entitled  to  sign  judgment  against  the  casual 
qeetor,  aod  mn%  execution. 
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1841.        case,  and  for  leave  to  sign  judgment  against  the  casual 
Doe^dem       ®j®<^^-     ^^  ^^  ^^  acrion  of  ejectment,  tried  at  the  last  Som- 
Flemmtng     mer  Assizes  for  the  county  of  Surrey,  before  Tindak  C,  J, 
AmMffisLD.     The  lessors  of  the  plaintiiFsought  to  recover,  on  the  proviso 
for  re-entry,  contained  in  a  lease  by  v^bich  the  defendant  held 
the  premises,  in  respect  of  certain  alleged  breaches  of  cove- 
nant, in  using  the  premises  as  a  brewhouse.    The  plamtiffs 
case  having  been  closed,  the  defendant  required  the  lesscnr 
of  the  plaintiff  to  produce  the  consent  nde,  in  order  to 
entitle  him  to  require  the  defendant  to  confess  lease,  entiy, 
and  ouster.     The  defendant  declined  so  to  confess.     The 
lessor  of  the  plaintiff  v^as  not  prepared  with  the  rule,  for  in 
feet  no  rule  had  been  drawn  up.     On  this,  the  Chief  Justice 
nonsuited  John  Doe  in  the  ordinary  way,  without  calling 
on  the  defendant«io  confess  lease,  entry,  and  ouster.     In 
support  of  the  objection,  the  case  of  Doe  dem.  Lamble 
v.  Lamble,  (a)  was  cited.     In  answer  to  it,  the  case  of 
Doe  dem.  Greenes  v.  Rabyy  (6)  was  referred  ta    That  case^ 
it  was  contended,  overruled  the  decision  cited  in  support  of 
the  objection.     In  that  case,  Lord  Tenterden  said,  ^  I  can 
see  no  advantage  to  be  gained  by  the  production  of  the 
consent  rule.     Formerly,  in  cases  when  the  possession  of  the 
particular  premises  in  question  was  expressly  admitted  in 
the  rule,  it  was  customary  to  produce  it  as  evidence  of  that 
fact,  if  disputed.     But  now,  to  prevent  a  denial  of  justice 
by  the  party  calling  upon  the  plaintiff  to  prove  his  possessioD, 
the    possession   of  certain   specified    premises    is    always 
admitted  as  part  of  the  consent  rule.     The  only  instance 
in  which  it  can  now  be  necessary,  is,  where  the  plaintiff 
directing  his  case   to  certain   premises,    the   other  party 
contends,  that  he  does  not  defend  for  those ;  there  it  may 
be  requisite  to  produce  the  rule  to  shew  for  what  he  does 
defend;  but,  until  that  dispute  arises,  it  is  a  mere  idle 
ceremony."    In  that  case,  however,  it  was  assumed  that  a 
consent  rule  was  in  existence.     But  in  the  present  case,  no 

• 

(a)  1  M.  &  M.  337.  ib)  3  JB.  &  Ad.  948. 
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ooDsentHruIe  had  been  drawn  up.     A  consent  that  it  should        ISil. 
be  drawn  up  had  been  signed,  but  no  rule  had  actually      Docdem. 
been  drawn  up.     Until  it  was  drawn  up,  there  was  no  au-     Flkmmino 
thoritj  for  calling  on  the  defendant  to  confess  lease,  entry,     a^mtieu^, 
wad  ouster.     In  consequence  of  the  non-production  of  the 
nde  at  the  trial,  the  lessor  of  the  plaintiff  had  not  placed 
bimself  in  a  situation  to  recover. 

Jame^,  in  support  of  the  rule,  contended,  that  it  was  not 
neceBsarf  for  the  lessor  of  the  plaintiff  to  produce  the 
oonaentHTule.  The  case  of  Dae  dem.  Lambh  v.  Lambk^  in 
wfaidi  it  was  decided  to  be  necessary  to  produce  it,  had 
been  overruled  by  Doe  dem.  Oreaves  v.  Moby.  The 
observations  of  Loid  Tenierden  had  already  been  referred 
to;  but  the  opinion  of  Parke,  J.,  was  to  the  same  effect 
His  Ixxdship  said,  ^*  the  defendant  ought  to  have  complied 
with  his  undertaking,  but  has  not  done  so.  Where  there 
is  a  doubt  as  to  the  identic  of  the  premises,  it  may  be 
necesMuy  to  produce  the  consent  rule,  though,  in  most  of 
die  late  cases  within  my  observation,  the  rule  does  not 
ipecify  any  particular  parcels,  but  applies  to  all  the  premises 
in  the  dedaration.''  TaunUnh  J.,  observed,  ^^  the  tenant  in 
possession  cannot  be  allowed  to  defend  in  ejectment,  unless 
he  enters  into  the  common  consent-rule.  Before  the  rule 
of  Court  of  M.  T.,  1820,  the  term  of  admitting  possession 
of  certain  specified  premises  was  not  imposed,  and,  therefore, 
the  practice  existed  of  having  that  expressly  admitted  in 
the  rule,  and  annexing  that  rule  to  the  nisi  prius  record, 
to  jnevent  the  necessity  of  producing  evidence  of  the 
defendaofs  possession.  Since  that  rule,  which  requires  a 
specific  admission  in  all  cases,  there  can,  in  general,  be  no 
aecessity  for  the  production  of  the  consent-rule.  Here,  by 
the  iqppeaiance  of  the  party  at  the  trial,  he  admitted  he  had 
entered  into  the  consent'^nle ;  he  ought,  therefore,  to  have 
admitted  all  that  he  is  required  to  ccmfess  by  that  rule. 
As  he  has  not  done  so,  the  case  is  like  that  of  an  undefended 
ejectment,  and  there  must  be  judgment  against  the  casual 
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1841.        ejector."     With  respect  to  any  distiuction  between  the  pre- 

Doe  dem.  ^^^  ^^^'^  ^^^  ^^  ^^  ^^^  cited,  on  account  of  no  consent- 
Flemmino  rule  having  been  actually  drawn  up,  it  could  not  here 
Aamfold.  prevail.  As  the  defendant's  attorney  had  consented  to  its 
being  drawn  up,  it  must  be  considered  as  sufficiently  in 
existence  to  bind  the  defendant,  and  if  not,  the  defendant 
was  estopped  fix)m  taking  the  objection,  in  consequence  of 
his  appearing  at  the  trial.  His  appearance  there  must  be 
considered  as  waiving  the  objection.  The  defendant  had 
accepted  the  issue  without  the  consent  rule  being  annexed, 
and  if,  therefore,  he  had  any  objection,  he  should  have 
made  it  the  subject  of  an  application  to  set  aside  the  issue. 
He  had  no  right  to  allow  the  lessor  of  the  plaintiff  to  go 
down  to  trial,  and  then  seek  to  take  advantage  of  an  objec- 
tion at  that  time.  Under  these  circumstances,  the  present 
rule  ought  to  be  made  absolute. 

Cur.  ado.  vulL 

Patteson,  J. — ^The  sole  question  in  this  case,  is,  whether 
the  Chief  Justice  was  right  in  nonsuiting  the  plaintiff  That 
depends  upon  whether  he  was  right  in  requiring  the  pro- 
duction of  the  consent-rule,  in  order  to  entitle  the  lessor  of 
the  plaintiff  to  call  on  the  defendant  to  confess  lease,  entry, 
and  ouster.  I  am  quite  satisfied  on  the  authority  of  Dot 
dem.  Greaves  v.  Raby,  that  in  no  case  can  the  lessor  of  the 
plaintiff  be  called  on  to  produce  the  consent-rule,  except  in 
the  case  there  put.  In  practice  at  nisi  prius,  in  an  unde- 
fended cause,  it  is  the  custom  to  call  the  defendant  to  come 
forth  and  confess  lease,  entry,  and  ouster,  as  it  is  assumed, 
that  he  is  so  bound  to  confess,  his  name  having  been  sub- 
stituted for  the  casual  ejector.  The  plaintiff  is  never  re- 
quired to  produce  the  consent-rule  for  this  purpose.  All 
the  effect  of  the  rule  is,  to  bind  the  defendant  to  make  such 
a  confession.  If  he  appears,  the  case  is  still  stnmger.  If 
he  is  bound  to  confess,  and  does  not  do  so,  then  the  plain- 
tiff is  entitled  to  judgment  against  the  casual  ejector.  The 
rule  must  be  made  absolute,  therefore,  for  signing  judgment 
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if;ainst  the  casual  ejector,  and  the  lessor  of  the  plaintiff  will  1841. 

then  be  at liber^^  to  issue  execution.     He  will,  however,  get  ^oedemT 

DO  costs,  as  there  was  no  consent-rule,  there  being  conse-  Flemmino 

quently,  nothing  to  tax  any  costs  upon.    If  the  defendant  has  ARMnxLo. 
any  daim  to  the  premises,  he  must  bring  a  cross  ejectment 

Piatt  suggested  that  there  were  merits  on  the  part  of  the 
defiendant,  mto  which  he  had  not  gone  at  the  trial,  in  con- 
•equence  of  the  Chief  Justice  nonsuiting  the  plaintiff  in  the 
oidmaiyway. 

Pattbbqn,  J. — ^I  think  the  nonsuit  may  be  set  aside,  and 
the  defendant  may  hare  a  new  trial,  on  payment  of  costs. 

Rule  accordingly. 


In  the  matter  of  Arbitration  of  W.  Wei^h  and  others. 

tr  •  H.  WATSON  shewed  cause  against  a  rule   nisi.  Where  it 
by  AdditOH,  requiring  certain  parties  to  the  arbi-  |[^i£  and 


soiurht  to  sot 
not 

tntioa  in  this  case  to  shew  cause,  why  they  should  not  *^J^Jjfi,"ot 
produce  a  certain  agreement  of  reference,  together  with  the  necessary  for 

the  putT  SP" 

memoraiidum  thereon  of  the  appointment  of  an  umpire,  plying,  tomake 
nd  a  memorandum  purporting  to  be  an  enlaigement  of  ment oft^ 
time  fixr  making  the  award,  together  with  affidavite  of  the  ^™®/^*^ 
ognatuze  of  the  parties  to  the  said  memorandum,  or  why  of  the  rule  of 
cqpies  of  the  said  memorandums  should  not  be 


made  a  rule  of  this  Court  The  object  of  the  present 
a{i|dication  was,  to  enable  the  par^  seeking  to  set  aside  the 
award  to  do  so,  vdthout  making  the  enlargement  of  the 
time  Sar  tw^dring  the  award  part  of  the  rule  of  Court  The 
practice  had  always  been  to  make  those  enlaigements  part 
of  the  rule  of  Court,  and  the  Court  would  not  assist  the 
party  by  enabling  him  to  infringe  that  practice. 

Addison,  in  support  of  the  rule.     This  was  an  arbitration. 
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1841.  and  the  submission  was  by  agreement  One  part  of  the 
In  the  matter  of  *^gr^"^^i^t  was  in  the  hands  of  the  other  side,  and  the 
^itinitioii  of  memorandum  enlarging  the  time  for  making  the  award  was 
and  OtlMTB.  indorsed  upon  it.  By  the  practice  of  the  Court,  it  was 
requisite  to  make  that  memorandum  part  of  the  rule  of 
Court,  at  the  same  time  that  the  submission  was  made  a 
rule  of  Court.  The  other  side  were  in  possession  of  the 
agreement  bearing  the  indorsement  of  the  memorandum, 
and  refused  to  produce  it  The  object  of  the  present 
application  was,  that  they  might  be  compelled  to  produce  it, 
in  order  to  make  it  part  of  the  rule  of  Court  Although 
this  was  the  practice,  it  was  difficult  to  perceive  what  the 
reason  of  it  was,  when  the  partfr  making  the  application  was 
desirous  of  setting  aside  the  award,  and  not  of  enforcing  it 
The  case  might  be  different  where  it  was  sought  to  obtain  an 
attachment  for  non-performance  of  the  award.  The  prac- 
tice, however,  had  existed  for  more  than  thirty  years,  and 
in  deference  to  it,  the  present  rule  had  been  obtained. 

Patteson,  J. — ^I  understand  that  the  practice  has  hitherto 
been  to  require  the  enlargements  to  be  made  part  of  the 
rule  of  Court,  even  when  it  is  sought  to  set  aside  an  award. 
That  appears  to  me,  however,  to  be  a  bad  practice,  and 
the  sooner  it  is  discontinued  the  better.  The  case  might 
be  different  if  it  was  sought  to  enforce  the  award.  You 
may  make  your  part  of  the  agreement  a  rule  of  Court, 
without  the  enlargement,  as  your  object  is  to  set  aside  die 
award. 

The  rule  was  then  disposed  of  on  terms,  and  a  ruk 
ultimately  obtained  to  set  aside  the  award,  the  part  of  the 
agreement  in  the  possession  of  the  applicant  only 
made  a  rule  of  Court 
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GoBLiNO  V.  Best. 
Power  moved  to  make  a  rule  to  compute  absolute.  Service  of  a 

rule  to  con- 
Hie  affidavit  on  which  the  application  was  made^  stated  that  note  on  tlie 

the  defendant  was  resident  with  his  wife  and  servant  at  the  hotBTwbere 

Toy  Hotel,  Hampton  Court     The  rule  nisi  had  been  served  J^^*J^* 

an  the  landlord  of  the  Toy.     The  case  of  Bidgway  v.  Baytir  were  residiiur 

iion{a)y  where  the  service  of  such  a  rule  was  on  the  porter  cient 

of  the  Junior  United  Service  Club,  was  cited  in  support 

of  the  present  application. 

Pattbson,  J. — ^I  think  that  is  sufficient  service. 

Rule  absolute. 
(a)  Ante^  voL  2,  p.  183,  O.  S. 


SCABNBTT  V.  RiCE. 

r  •   WILLIAMS  shewed  cause  why   the  writ  of  pro-  where  icium 
cedendo  issued  by  the  plaintiff  in  this  case,  should  not  be  b**  ^°  *^, 

.  moTed  nroin  the 

quashed  for  irr^ulari^  with  costs.     It  was  an  action  com-  Lord  Mayor*! 
fflenced  in  the  Lord  Mayor's  Court,  on  a  promissory  note  tiorari,  ra^e 
for  lOOOiL     The  defendant  sued  out  a  writ  of  certiorari  to  J^^^*  ^^^ 
remove  the  cause,  returnable  on  the  2nd  of  November,  1841.  the  plaintiff 
Before  he  was  ruled  to  put  in  bail,  the  defendant  gave  notice  fendant  with  a 
on  the  2nd  of  November,  that  two  persons  would  become  XxT^ws^ 
biiL  and  jusdfjr  themselves  on  the  9th  of  November,  and  ^*'»^*  ^«.  ^' 

^  ^         J  ^  '  ter  hat  a  ri^ht 

giwe  a  copy  of  the  bail's  affidavit  of  sufficient  property  to  to  ghre  notice 
the  plaintiff's  attorney.  On  the  Tuesday,  the  2nd  of  No-  ball,  w£<^he 
vember,  the  plaintiff's  attorney  ruled  the  defendant  to  put  ^^^^^  ^ 

which  he  hat 
mo  nodce  without  waiting  until  he  it  tenred  by  the  pl&itiff  with  a  rule  for  better  bail,  and  if 
tie  platBttff  objects  to  nich  a  jottification,  he  it  bound  to  attend  before  the  judffe  when  the  bail 
iMwan  to  jttt&fy,  and  if  he  does  not,^  and  the  bail  are  allowed,  he  hat  no  right  to  treat  the 
rate  for  the  allowance  at  a  nullity  and  ittue  a  procedendo. 
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1841.        in  bail  in  four  days.     As  the  notice  to  justify  on  the  9th 

ScARNETT      would  not  comply  with  the  rule,  he  gave  notice  on  the  6th, 

^^'  that  the  same  persons  mentioned  in  the  first  notice  had 

Rice.  .        ^ 

been  put  in  and  would  justify  before  a  judge  on  the 
9th.  On  Monday  the  8th,  the  plaintiff  took  out  the 
usual  rule  for  better  bail,  and  the  defendant,  on  the  same 
day  gave  notice  that  the  same  bail  would  justify  before  a 
judge  on  the  9th.  The  bail  and  the  defendant's  attorney 
attended  at  the  Judge's  Chambers  according  to  the  notice. 
The  plaintiff's  attorney's  clerk  was  there,  and  he  was  aware 
that  the  bail  were  attending  for  the  purpose  of  justificatioD. 
He,  however,  declined  going  before  the  judge,  as  the  de* 
fendant,  he  considered,  was  altogether  irregular.  The  bail 
justified,  and  the  rule  for  the  allowance  was  drawn  up  and 
served  on  the  same  day.  The  plaintiff  on  the  13th,  issued 
a  procedendo.  The  object  of  the  present  application  was 
to  set  aside  this  writ,  as  it  was  contended  that  the  plaintiff 
could  not,  after  the  justification  of  the  bail,  take  that  step. 
V.  fVilliams,  however,  submitted  that  the  defendant's  justi- 
fication of  bail  pursuant  to  his  notice  was  a  nulli^.  He 
was  under  no  necessity  to  give  such  a  notice,  until  he  was 
served  with  the  rule  for  better  baiL  That  rule  was  not 
served  until  the  8th,  and,  therefore,  the  notice  to  justify, 
could  not  be  served  imtil  after  that  time,  so  as  to  rmder 
the  justification  pursuant  to  it,  available  for  the  defendant 
As  the  defendant  was  not  bound  to  give  such  a  notice,  it 
was  not  obligatory  upon  him  to  attend  pursuant  to  it 
Being  under  no  necessity  to  attend,  for  the  purpose  of  jus- 
tifying his  bail,  the  plaintiff  was  under  no  necessity  to  at- 
tend for  the  purpose  of  opposition.  Supposing  the  plaintiff 
had  attended  according  to  the  terms  of  the  notice,  on  the 
9th,  and  the  defendant  never  came  near  the  place,  the 
plaintiff  had  no  remedy.  That  notice,  therefore,  being  a 
mere  nullity,  the  plaintiff  was  entided  to  another  notice  of 
justification,  after  the  rule  for  better  bail  had  been  served. 
Again,   the   notice   on    Saturday    the    6th,  for    Tuesday 
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the  9tli,  was  not  a  sufficient  compliance  with  the  rule  of       1841. 

Court,  1  Reg.  Gen.,  R  T.,  2  Wm.  4,  s.  16  (a>     The     "^^^^^^ 

notice  was  not  served  till  seven  o'clock  on  the  evening  of  «• 

Rice. 

Saturday,  and,  therefore,  no  opportunity  was  afforded  to 
the  pIainti£F  to  make  any  inquiries  with  respect  to  the  suffi- 
ciency of  the  bail  For  these  reasons  the  present  rule 
ong^t  to  be  dischaiged. 

Flatt  and  Theobald^  in  support  of  the  rule,  contended, 
that  the  defendant  had  a  right  to  give  notice  of  justifying 
his  bail,  without  waiting  to  be  served  with  a  rule  for  better 
baiL  That  was  in  perfect  and  necessary  conformity  with 
the  terms  of  the  rule  for  the  procedenda  The  rule  re- 
quired bail  to  be  put  in  within  four  days  after  notice  of  the 
mle,  and  that  rule  was  served  on  the  2nd  of  November. 
Being  required  to  put  in  the  bail,  which  was  described  in 
the  rule  as  **  good"  bail,  he  had,  certainly,  a  right  voluntarily 
to  take  necessary  steps  for  the  purpose  of  justifying  that 
bail  Then,  with  respect  to  the  notice  of  justification,  it 
was  quite  dear,  that  sufficient  notice  had  been  given.  In 
the  case  of  Jones*  bail  (6),  it  was  held,  that  a  notice  of  jus- 
tification, on  the  6th  for  the  8th,  was  sufficient,  and  that 
the  rule  of  1  Reg.  Gen.,  T.  T.,  1  Wm.  4  (o),  as  to  giving 
four  days'  justification,  only  applied  to  cases  where  the  bail 
justified  at  the  time  of  being  put  in.  The  rule,  however, 
finr  better  bail,  waived  the  objection  to  the  notice :  but  if 
not,  the  objection  should  have  been  uiged  at  the  time  when 
the  bail  were  about  to  justify.  Not  having  objected  then, 
it  was  too  late  for  the  plaintiff  to  object  to  the  alleged  de- 
fidency  of  the  notice.  If  the  plaintiff,  however,  had  any 
objection  to  the  allowance  of  the  bail,  which  could  be  ren- 
dered available  at  all,  he  should  have  applied  to  set  aside 
the  rule  for  the  allowance,  and  he  had  no  right  to  treat  that 
mle  as  a  nullity,  and  issue  a  writ  of  procedendo.     The 

(•)  Ante^  voL  1,  p.  185,  O.  S.        (c)  Ante,  vol.  1,  p.  102,  O.  S. 
{h)  Ante,  voL  2,  p.  159,  O.  S. 
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1841.        plaintiflTs  proceedings,  therefore,  were  irregular,  and  the 
ScARNETT     present  rule  ought  to  be  made  absolute. 


p. 
Rice. 


WiouTMAN,  J. — I  am  of  opinion,  that  the  present  rule 
ought  to  be  made  absolute.  Without  inquiring  into  the 
sufficiency  of  the  notice  on  the  2nd,  I  think  there  are  two 
grounds  for  making  the  present  rule  absolute.  Firsty  it 
seems  to  me,  that  the  notice  of  justification  on  the  Saturday 
the  Oth,  for  the  Tuesday  following,  the  9th,  was  sufficient 
Secondly,  if  not,  that  the  opposition  to  the  justification  of  the 
bail  should  have  been  made  when  they  came  before  the  judge 
to  justify.  The  form  of  the  rule  for  the  pn)cedendo  is  di- 
visible. It  is  that  the  procedendo  shall  issue,  unless  good 
bail  is  put  in  within  four  days  after  the  notice  of  the  rule. 
That  rule  has  been  complied  with,  because  the  bail  has  been 
allowed,  and  if  any  objection  existed  to  its  allowance,  that 
should  have  been  urged  at  the  time  of  the  justification.  On 
these  grounds,  I  am  of  opinion,  that  the  present  rule  ought 
to  be  made  absolute. 

Rule  absolute. 


Burton  v.  Mendizabel. 

In  morin^r  for  Jj  YLES  moved  for  a  rule  to  shew  cause,  why  the  de- 
ft defendant  fendant  should  not  pay  a  sum  of  17732.  2s.  6c{.,  pursuant  to 
I  mm  of  money  *"^  award.  The  present  application  was  made  for  the  pur- 
poraunt  to  an  p^ge  of  obtaining  an  absolute  rule  of  Court  for  the  payment 

award,  in  order  *       _  ,  _  i  o        -xt* 

toghretherule  of  the  money,  which  pursuant  to  the  1  &  2  Vict  &  110, 
judgment,  pur-  8.  18,  would  have  the  effect  of  a  judgment  This  applicadon 
^S*  a  no  ^  ^^  rendered  necessary  as  the  Court  of  Queen's  Bench, 
i.  18,  h  if  not   in  Jones  V.   WilUamsia\  and  the  Exchequer,  in  Doe  "v. 

necessary  to 

make  it  part  of  Amey  (6),  had  determined  that  the  statute  could  only  be 
tbeappHcant  rendered  available,  where  the  amount  to  be  paid  was  men- 
dbooldbeat      tioned  on  the  face  of  the  rule,  and  both  Courts  had  in- 

liberty  to  lasne 

execution,  &c.,  timated  that  in  the  case  of  an  award,  the  present  form  of 

or  that  he  fore- 

byattachment.       (a)  H  Ad.  &  E.  175 ;  ante,  vol.  9,  p.  702»  O.  S.     (6)  Jule.  p.  23. 
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apfdication  was  the  proper  one.     In  the  present  instance,  it        1841. 
would  be  useleflB  to  move  for  an  attachment,  as  the  de-       Bueton 
faidant  was,  at  present,  out  of  the  jurisdiction,  he  being  at  *• 

Madrid,  and  the  process  of  attachment  would  not  reach  his 
property  in  this  country.     It  was  submitted  that  it  was  un- 
neoesaaiy  to  make  it  part  of  the  rule,  that  the  plaintiff  should 
be  at  liberty  to  issue  execndoa.     [Palteson^  J. — ^That  is  un- 
neoessaiy ;  when  the  rule  is  made  absolute  it  will  have  the 
effect  of  a  judgment,  and  the  right  to  issue  execution  will 
follow  as  a  matter  of  course.]   There  would  be  a  difficulty  in 
MffTiiig  the  rule,  as  the  defendant  was  at  Madrid.     It  might, 
dierefiiie,  be  desirable  that  there  should  be  power  to  sus- 
pend the  rule.     [PoZ/ejofi,  J. — You  had  better  take  the 
mle  nisi,  and  when  it  is  due,  if  you  have  been  unable  to 
Knre  it  regularly,  you  may  iqpply  to  enlarge  it]     Byles  on 
a  sabaequent  day,  stated,  that  the  rule  could  not  be  duly 
Krred  on  the  defendant,  and,  therefore,  it  was  necessary  to 
wpfij  to  enlarge  it.     One  question  would  arise,  with  respect 
to  die  form  of  the  rule,  whether  it  would  be  necessary  to 
state  in  it,  that  the  party  forewent  his  remedy  by  attachment, 
lie  being  now  in  a  situation  to  attach  the  defendant,  if  per* 
noal  service  could  be  effected.     The  undertaking  had  been 
introduced  into  the  rule  nisi ;  the  consequence  of  which 
iDJi^t  be,  that  the  defendant  would  lose  his  attachment 
altogether. 

PATnsoN,  J. — ^It  is  not  necessary  to  make  it  part  of  the 
nde  nisi,  that  the  applicant  foregoes  the  proceeding  by  at- 
tarhment  The  enlarged  rule  may  be  amended  and  served 
aeooidin^y. 

Rule  enlarged  accordingly  (a). 

(i)  See  Jotdtm  v.  Berwick,  post 


VOL.  UL — V.  8.  Z  D.    p.   C. 
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Evans  v.  Rebs. 
{Before  the  Four  Judges.) 

The  Camrt  has  XrESPASS.  The  action  was  brought  to  try  the  title  to 
any  power  after  some  land  in  the  county  of  Brecon.  The  plaintiff  was  the 
jrf^^"^  tenant  of  Mr.  C.  Hanbury  Leigh,  and  the  defendant  the 
Dotaparuto    tenant  of  Sir  C.  Morgan.     The  landlords  alone  had  a  real 

the  record  to  ^   ° 

pay  costs,  even  interest  in  the  suit,  and  the  two  tenants  were  merely 
re^he  Uie  ^  nominal  parties  to  it*  The  attorney  for  Evans  proposed  to 
•d^Se^^Sd-  ^®  attorney  for  Rees,  before  the  trial  came  on,  that  each 
ikmof  the  suit,  should,  in  the  respective  names  of  Mr.  Leigh  and  Sir  C 
tioB  to  this  rule  Morgan,  (for  whom  they  also  acted  as  attorneys),  enter  into 
oir  dectmcnt,  <^  undertaking  to  pay  the  costs,  according  to  the  result  of 
cMcr^hTdc  ^®  *"^  '^'^^  proposition  was  refused  by  the  attorney  fcr 
fondant,  if  de-    Rees.    The  cause  came  on  for  trial  at  the  Brecon  AwriseB, 

fliroQS  of  ob* 

taining  costo     and  a  verdict  was  found  for  the  defendant     A  rule 


not  a  Murtyto  ^^^°  obtained  by  the  defendant,  calling  on  Mr.  C.  Hanbury 
^•J^^»  Leigh  to  shew  cause  why  he  should  not  pay  the  costs,  as 
for  seonritj  for  being  the  party  really  interested  in  the  suit 

costs. 

The  Solicitor  Oeneral,  J.  Evansy  and  V.  Williams  shewed 
cause.  This  is  an  application  to  the  equitable  authority  of 
the  Court  It  cannot  be  sustained  on  the  facts.  The  fiur 
proposal  made  before  the  trial  was  rejected,  and  tiie  party 
who  then  refused  it  cannot  now  take  advantage  of  the 
accident  of  the  verdict  being  in  his  favour  to  make  this 
application.  The  authorities  all  show  that  the  Court  will 
not  interfere  in  this  way,  against  a  person  not  a  party  to  the 
record,  except  in  cases  of  ejectment,  which  form  of  action 
being  the  creature  of  the  Court,  may  be  regulated  at  the 
pleasure  of  the  Court,  so  as  to  meet  the  justice  of  tiie  case. 
Hayward  v.  Giffard  (a).   Doe  dem.  Mcuters  v.  Orajf  (6),  is 

(a)  Ante,  vol.  6,  p.  699,  O.  S. ;  4  M.  &  W.  194. 
{b)  10  B.  &  C.  615. 
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not  only  not  an  authority  in  support  of  this  nile  but  is  1841. 
actually  in  oppomtion  to  this  application,  for  that  was  an  evans 
action  of  ejectment,  to  which  kind  of  action  the  Court  of  c'- 

Exchequer,  in  Hayward  v.  Giffard,  expressly  limited  an 
applicatioD  of  this  sort 

.  ThBJUomejf  Generaltaid  CAtAon,  in  support  of  the  rule. 
Una  application  cannot  be  defeated  by  any  thing  which  has 
ttkea  [dace  between  the  attorneys.     The  Court  will  inter- 
fBie  to  throw  on  the  party  shown  to  be  really  interested 
die  eost%  which  have  been  incurred  for  his  benefit.   Blewiti 
T.  Tregomng  (a)  is  a  strong  authority  to  show,  that  where 
the  interest  of  a  party  is  stated  with  sufiicient  certainty  in 
the  aflUavits,  the  Court  will  interfere  to  make  him  pay 
coriL     It  is  stated  with  sufficient  certainty  here.      In 
Thnutoui  ▼.  J(me»  and  Shenton  {b\  and  Doe  dem.  Moiters 
f»  Gray  (e),  persons  not  parties  to  the  record  were  made  to 
fKj  the  coats,  and  in  Da&  dem.  fFright  v.  Smilh  {d),  the 
Court  diowed  a  strong  inclination  to  compel  the  payment 
of  coata  by  a  party  who  was  not  shown  to  have  had  an 
intoeat  in  the  cause,  but  who  had  mixed  himself  up  with 
the  proceedings. 

WiLUAMB^  J.  (0)-— I  do  not  entertain  any  doubt  in  this 
one.  The  defendant  might  have  secured  a  remedy  for 
ooflts  by  applying  to  the  Court  in  an  earlier  stage  of  the 
Without  attaching  any  undue  importance  to  the 
6[  Doe  dem.  Wright  v.  Smith,  it  seems  to  be  consistent 
in  principle  with  those  of  Thrustout  v.  Jones,  Doe  dem. 
Masten  ▼.  Gray,  and  Hayward  v.  Giffard.  Lonl  Abinger, 
m  the  last  of  these  cases,  lamented,  that  under  the  circum- 
taicea  then  existing,  the  Court  could  not  apply  the 
lemedy  asked  for.  Now,  what  is  that,  but  so  much  the 
itronger  recognition  of  the  authorities  which  forced  his 

(a)  Ante,  Tol.  5,  p.  404,  O.  S.  id)  Ante,  vol.  8,  p.  517,  O.  S. 

{h)  10  B.  &  C.  110.  («)  Lord  Denman,  C.  J.,  was 

(c)  lb.  615.  absent. 

z  2 
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against 


"]E^„g       on  the  distinction  between  actions  of  ejectment  and  other 


B^«.         •^^^ 


CoLEBiDGEy  J. — I  am  entirely  of  the  same  ofnnion.  The 
distinction  now  set  up  in  opposition  to  this  role,  was  recog- 
nised by  Lord  Tenterden,  in  Doe  dem.  Masters  ▼.  Gray. 
So  that  there  is  no  authori^  whatever  for  the  present 
application.  Blemtt  v.  Tregoning  is  certainly  not  an 
authority  for  it,  as  this  point  was  not  brought  before  Mr. 
Justice  Littledale.  The  rule,  therefore,  may  be  considered 
as  well  established,  that  the  Courts  will  not  exercise  any 
direct  authority  over  persons  not  parties  to  the  recofd.  The 
only  exception  to  this  rule  is  in  the  case  of  an  actimi  of 
ejectment  The  defendant  should  have  made  an  earlier 
application  here. 

WiGHTMAK,  J. — No  cases  have  been  dted  in  support  of 
this  application,  except  those  of  actions  of  ejectment,  which 
are  in  fact  only  exceptions  to  a  well  established  general  rule. 
In  Blewitt  v.  Tregomng^  the  decision  on  the  case  itself  was 
opposed  to  the  application.  The  other  cases  are  decisive 
against  it,  and  the  case  in  the  Exchequer  was  decided  after 
great  care  had  been  bestowed  in  its  consideration.  The 
proper  application  here,  would  have  been  at  an  earlier  stage 
of  the  cause. 

Rule  discharged. 


EIerr  v.  JEarrov. 

On  shewing  \JOLE  shewed  cause  acndnst  a  rule  nisi,  obtuned  by 
rale  requiring  Byles,  calling  on  the  defendant  to  shew  cause  why  he 
mS^pur?*^  should  not  pay  two  sums  of  77SL  and  98/.,  pursuant  to  an 

toant  to  in 

^ward,  it  if  competent  to  object  to  the  goodness  of  the  award  in  the  same  manner  as  on  a  rale 
for  an  attachment  for  non-performance  of  it  But  the  Court  will  not  entertain  the  discnssioii  on 
the  Ust  day  of  Term. 
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award.  By  the  sabmission  to  arbitration^  which  was  re-  1841. 
cited  in  the  award,  it  appeared  that  the  arbitrator  had  been  km 
allowed  six  weeks  originally  for  the  purpose  of  making  his  <*• 

award,  with  power  to  enlaige  the  time  for  making  it  for  a 
period  of  torn  mcmths.  Several  meetings  were  held  before 
the  arbitrator,  and  die  period  of  six  weeks  being  about  to 
expire,  he  enlarged  the  time  for  making  his  award,  until 
the  Ist  of  July.  On  that  day,  he  made  his  award,  which,  it 
was  contended,  was  beyond  the  time  of  enlargement 

BgleSf  in  support  of  the  rule,  contended,  that  it  was  not 
oompetent  for  the  defendant,  on  this  rule,  to  question  the 
goodness  of  the  award. 

Patteson,  J« — ^The  defendant  can  object  to  the  award 
m  the  same  manner  as  he  could  on  shewing  cause  against  a 
ink  for  an  attachment  But  this  being  the  last  day  of 
Terai,  the  role  most  be  enlarged. 

Rule  enlarged* 


342 
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1841.  Wells  v.  Benskin. 

An  order  of  ''"-  ^^  ^^^^  ^^  "^^^  referred  to  arbitratioii  by  an  order 
reference  con-  q(  ^jgi  pnus,  whicb  was  afterwards  made  a  rule  of  Court 

Uined  a  cUute  * 

empowering  The  order  of  reference  directed  a  verdict  to  be  entered  for 
to  examine  the  plaintiff,  subject  to  the  award  of  the  arbitxatcnr,  who 
respecS^y  on  ^hould  have  power  to  settle  all  matters  in  difierence  between 
oath  if  thought  the  parties,  and  to  order  and  determine  what  he  should 

necessary  by 

him :  Held,  think  fit  to  be  done  by  either  party  respecting  the  matter  in 
examine"eifher  dispute,  &c. ;  the  costs  of  the  cause  to  abide  the  event  of 
party  m  fup-     ^^  ^^  award,  and  the  costs  of  the  reference  to  be  in  the 

port  of  bis  own  ' 

case.  discretion  of  the  arbitrator.     It  then  proceeded  thus : — ^  It 

is  also  ordered,  by  and  with  the  like  consent,  that  the 
parties  respectively  are  to  be  examined  on  oath^  to  be 
sworn  either  in  Court  or  before  the  arbitrator,  if  thought 
necessary  by  him,  and  to  produce,  before  the  said  arbitrat<n*, 
all  books,  papers,  &c.,  relating  to  the  matters  in  difference 
between  them,  as  the  said  arbitrator  shall  think  fit,**  &c 
The  arbitrator  having  examined  the  defendant  with  refer- 
ence to  his  case, 

Humfrey  moved  for  a  rule  nisi,  to  set  aside  the  award,  on 
the  ground  that  the  arbitrator  had  exceeded  his  authority. 
The  clause  in  the  order  of  reference  gives  no  power  to  the 
arbitrator  to  examine  either  plaintiff  or  defendant  in  his 


mCBABLMAB  TBRM,  5  VICT.  M3 

own  behalf,  but  only  to  examine  the  plaintiff  in  support  of       1841. 
the  deiendant*8  case,  or  the  defendant  in  support  of  the       y^J[[^ 
plaintiff's.     To  allow  him  to  examine  either  party  in  support  <*• 

of  his  own  case  is  a  violation  of  the  rules  of  evidence,  not 
wammted  by  the  terms  of  the  order  of  reference.  The 
power  to  examine  the  parties  is  confined  to  matters  in  differ- 
out  of  the  cause.  In  Wame  v.  Bryant{a),  thisoouise 
allowed,  but  it  was  upon  a  point  upon  which  no  other 
•fidence  could  be  adduced  upon  the  same  side.  Jn  Morgan 
V.  WilUams  (6),  Bagl^,  K,  says,  <<  I  thmk  the  arbitrator 
£d  ri^t  in  saying  he  would  not  examine  the  plaintiff  to 
pfove  his  own  case ;  he  might  have  called  the  defendant  to 
prove  whether  certain  business  was,  or  was  not  done,  but 
DOC  the  plaintiff  to  support  his  own  case. 

Lord  ABDrom,  C.  B. — ^We  cannot  grant  a  rule.  It  is 
entirely  a  matter  m  the  discretion  of  the  artntraUn*.  In  the 
CMe  last  cited,  the  Court  only  decided,  that  under  the 
dvcamaCances  of  that  case,  the  arbitrator  had  exercised  a 
aooud  discretion  in  not  examining  the  plaintiff. 


Pabkb,  B. — ^By  the  terms  of  the  submission  it  is 
altogether  left  to  the  discretion  of  the  arbitrator  to  do  as  he 
dunks  fit. 

AuvEBSOif,  B.-^I  always  considered,  when  acting  as  an 
iibitrator,  that  I  had  a  general  discretion  vested  in  me  as 
to  which  of  the  parties  I  should  examine,  and  for  what 
pvposes^  and  I  exercised  the  power  so  as  to  render  it  a 
sobstitute  for  a  bill  of  discovery. 

Rule  refiised. 

(a)  5  D.  &  R.  301 ;  3  B.  &  C.  590. 
(6)  Ami€,  vol.  2,  p.  125,  O.  S. 
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1841. 

RippEB  V.  Walton. 

A  declarmtioii  J.  HE  dedaration,  in  this  case^  contained  acount  for  monqf 
^1^^  ^  lent,  and  a  count  for  money  due  on  an  account  stated 
monejlent,       j^q  defendant  ideaded  nunquam  indebitatus.     The  par- 

and  for  monej  *  ^     ^  *  * 

doe  oo  an  BO-  ticulars  of  the  plaintiff's  demand,  annexed  to  the  recoid, 
Tbeputiculara  Stated  the  action  to  be  brought  to  recover  the  sum  of  4i  19$. 
^rdttidJd^  due  from  the  defendant  to  die  plaintiff  on  an  account  stated, 
the  action  to      and  also  the  sum  of  4/L  I9s*  due  from  the  defendant  to  the 

be  brought  to 

recover  u  19«.  plaintiff  on  an  account  stated. 

fut^'nod^       At  the  trial  before  the  undersheriff,  the  f^aintiff  gave 

42.  19«.  on  an     evidence,  that  4^  19<.  was  due  to  him  from  the  defendant, 

account  stated. 

The  under.  for  monej  lent     It  was  objected,  on  the  part  of  the  de- 

tolidmU  eri.  fcndant,  that  the  plaintiff  was  confined  by  his  particulars  to 

t^^r^nJ^  evidence  of  a  debt  due  upon  an  account  stated.      The 

suited  the  undersheriff  was  of  that  opinion,  and  nonsuited  the  [daintiffi 

plaintiA     The 
Court  set  aside 

appMuing  Uiat  Hugh  HiU  had  obtained  a  rule  nisi  to  set  aside  the  ncm- 
^Ci^wS   suit,  against  which 

the  declaration 
contained  a 

claim  for  Wordiworth  shewed  cause* 

money  lent. 

Hugh  Hilly  in  support  of  the  rule,  contended  that  the 
defendant  could  not  have  been  misled  by  the  particulars 
annexed  to  the  record,  as  the  particulars  delivered  to  him 
with  the  declaration,  contained  a  claim  for  money  lent 

Peh  Curiam. — The  rule  must  be  absolute.  It  is  perfecdy 
clear  that  the  defendant  could  not  have  been  deceived  by 
the  mistake  in  the  particulars  annexed  to  the  record. 

Rule  absolute. 
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1841. 

SOBPHEABD  V.  ThOBCPSON. 

CoWLINO  had  obtained  a  rule,  calling  on  the  plaintiff  A  d^fendoit 

WBO  US  b6> 

to  thew  caoae  why  the  Terdict,  in  this  case,  should  not  be  come  buiknnt 

aet  aside  on  the  ground  that  no  notice  of  trial  had  been  y,  eertiie«te 

giTen.    In  July  last,  the  action  was  tried  as  undefended,  '''^ * ^\^L 

and  a  Teidict  found  for  the  plaintiff.     In  the  following  set  andc  a  ▼«- 


August,  a  fiat  in  bankruptcy  issued  against  the  defendant,  him  oSlbe 
and  before  the  present  term,  he  had  obtained  his  certificate.  jJ^^ttf^dT 
The  estate  was  wholly  insolvent,  and  it  did  not  appear  that  bit  been  girai. 
die  asfignees  had  absented  to  the  application. 

/•  Henderson  shewed  cause,  and  contended  that  the  bank- 
nqit  could  not  take  advantage  of  the  foct  that  no  notice  of 
tnal  had  been  given,  for  he  had  no  interest  in  the  ver- 
dict^ his  certificate  having  discharged  him  firom  all  liability 
far  debt  or  costs. 

CowBnff,  in  sii^yport  of  the  rule,  was  stopped  by  the 
Court. 

Parks,  B. — ^It  is  admitted,  in  this  case,  that  no  notice  of 
trial  has  been  given,  and  that  the  defendant  has  not  waived 
die  otijection.  That  being  so,  I  am  of  opinion  that  he  is  at 
Eberty  to  make  the  present  appticalion.  It  is  contended, 
that  he  has  no  interest  in  the  result  of  the  action,  but  that 
knot  80^  for  though  his  certificate  may  be  a  bar  to  the 
finm,  yet  he  may  reasonably  object  to  its  being  said  that 
he  a?ailed  himself  (rf*  his  certificate  to  avoid  the  payment  of 
a  debt,  when  perhaps  he  might  have  been  able  to  shew  that 
the  money  was  never  owing  fix>m  him. 

Rule  absolute. 
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1841. 

Thobiab  v.  Hawkss. 

The  plaintiff  JtM  UGH  HILL  had  obtained  a  rule  niai,  to  review  the 

eda  Yerdict,  a  Master's  taxation  of  the  defendant's  costs.     The  action  was 

i]b!mlato fora  ^^^ght  for  salary  due  to  the  plaintiff,  and  the  defendant 

new  trial,  no  pleaded  a  set-off,  together  with  other  pleas.     A  verdict  was 

made  of  coats,  found  for  the  plaintiff,  but  subsequently  a  rule  absolute  was 

^jtiJmvS^  obtained  for  setting  aside  the  verdict,  and  for  a  new  trial 

tiSBawM^*^  No  mention  was  made  of  the  costs  of  the  triaL    The  parties 


costs  to  abide    afterwards  consented  to  refer  the  cause,  and  by  tlie  ainee- 

the  event.  The  i        V^ 

arbitrator  ment  of  reference  (which  was  made  a  rule  of  Court)  the 
fiiToar  of  die  <^^^  ^^  ^^  cause  were  to  abide  the  event  The  arbitrator 
defendant.        found  for  the  defendant  on  all  the  issues,  and  the  Master 

Hdd,  that 

he  was  not  en-  allowed  him  the  costs  of  the  trial. 

titled  to  the 
costs  of  the 

first  trial  Henderson  shewed  cause.    It  \&  conceded,  that  if  there 

had  been  a  second  trial,  the  defendant  would  not  have  been 
entitled  to  the  costs  of  the  first,  but  the  consent  to  refer  the 
matter  to  arbitration  must  be  considered  as  the  abandon- 
ment of  the  rule,  and  then  the  case  stands  on  the  same 
footing  as  if  referred  before  the  first  triaL 

Par&e,  B. — Kthe  case  had  gone  toasecond  trial  neither 
party  would  have  been  entitled  to  the  costs  of  die  first 
Joliffe  V.  Mundy  (a)  is  an  authority  on  this  subject,  and 
must  govern  the  present  case. 

Htigh  HiU,  who  was  to  have  argued  in  support  of  the 
rule,  referred  to  Rigby  v.  O'KeU  (6),  as  being  expressly  in 
point 

Rule  absolute. 

(a)  Ante,  vol.  7,  p.  225»  O.  S. ;  4  M.  &  W.  502. 
(6)  7  B.  &  C.  57. 
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1841. 

KEinucK  V.  Davis. 

IN  this  case  the  defendant  had  been  held  to  bail  by  virtue  An  afidavh  oi 
of  an  order  made  by  Wightman,  J.>  under  the  1  &  2  Vict  ddWUnt  to 
c.  110, 8. 3.    Hie  affidavit  upon  which  the  order  was  obtdned  ^"f^^  ^ 
was  made  by  the  pbuntiff.  and  stated,  <*  That  J.  II.  Davis  is  **}^^  ■?> 

•^       .  of  22t  and  up. 

justly  and  truly  indebted  to  this  deponent  in  the  sum  of  22/.  wards  npoo  tb« 
and  upwaids,  upon  the  balance  of  accounts,  for  goods  sold  oonntofor  *^ 
and  delivered  by  this  deponent  to  the  said  J.  M.  Davis,  and  3^,J^*Jo*^ 
at  his  request"    It  then  contained  the  usual  allegation,  that  the  defenduit 
the  defendant  was  about  to  leave  the  kingdom.  HeuJnS^' 


dent 


Littk  moved  to  rescind  the  order,  on  the  ground  of  the 
insufficiency  of  the  affidavit  He  contended  that  it  was  bad, 
in  not  alleging  that  an  account  had  been  stated  and  settled, 
and  that  the  defendant  was  concerned  in  stating  it  He 
referred  to  JoneM  v.  Collins  (a),  where  it  was  held  that  an 
aflUavit,  stating  the  defendant  to  be  indebted  in  a  sum  due 
^opon  and  for  the  balance  of  accounts  between  the  plaintiff 
and  defendant  was  insufficient" 

Pte  CuiiiAM.~That  case  is  distinguishable.  There,  the 
oonaideration  for  the  debt  did  not  appear ;  but  here,  it  is 
expressly  stated  that  the  defendant  became  indebted  to  the 
plaintiff  on  a  balance  due  on  an  account  stated  for  goods 
■old  and  delivered,  after  deducting  any  set-off  to  which  the 
defendant  was  entitled.  The  goods  sold  and  delivered  here 
farm  the  consideration. 

Rule  refused. 

(o)  Ante,  vol.  6,  p.  526,  O.  SL 
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1841. 

Booth  v.  Patne.     Saub  v.  Same. 
In  two  actions     J|  HESE  were  two  actions  between  the  same  parties  od 

between  the  ^  * 

samepcrtieion  different  bills  of  exchange;  issue  had  been  j<Hned  and 
ofezdumge,  notice  of  trial  given ;  subsequently  to  which  the  defendant 
wU^^i^t^mr  ®'^'*^^®^  *  ^^  ^^  to  consolidate  the  actions. 

after  inae 

notice  of  trial  Boitiet  shewed  cause,  and  objected  that  the  application 
payme^^all  ^'^^^  ^o  late,  as  according  to  the  practice,  it  should  have 
the  costs  of       hoexi  made  before  issue  joined. 

the  second  * 

action. 

TVhitehurst,  in  support  of  the  rule.  The  practice  of 
making  these  applications  before  issue  joined,  has  been  in- 
troduced since  the  new  rules  of  pleading  came  into  opera- 
tion. In  ArchboWs  Practice  (a)  it  is  said,  that  ^*  formerly 
before  the  late  rules  of  pleading  were  introduced,  consolida- 
tion  was  not  granted  until  after  plea  pleaded,  but  latterly  the 
practice  has  been  to  consolidate  at  an  earlier  stage ;  and  in 
a  recent  case,  two  actions  having  been  brought  by  the  same 
plaintiff  against  different  defendants,  on  the  same  policy  of 
insurance,  the  Court  consolidated  them  after  a  declaration 
had  been  delivered  in  one,  and  an  appearance  entered  in 
the  other,  at  the  instance  of  the  defendant  in  the  latter 
action,  though  the  plaintiff  objected."  In  HolUngswarth  ▼• 
Brodrick  (b),  it  was  admitted  by  the  Court  that  the  practice 
had  always  been  to  refuse  to  consolidate,  until  after  issue 
joined,  and  the  reason  given  was,  that  the  Court  ought  to 
know  the  nature  of  the  issue  joined,  before  they  g;ranted 
the  rule. 

Per  CuRiAji. — We  think  there  is  no  objection  to  make 
the  present  rule  absolute,  on  condition  that  there  is  no 
delay  in  going  to  trial,  and  upon  payment  of  all  the  costs 
of  the  second  action  up  to  the  present  time. 

Rule  absolute  accordingly. 
(0)  Vol.  2,  p.  966.  (b)  4  AdoL  &  £.  646. 
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SWINBUBN  V.  TaYLOB. 

jflUBZZF  moved  to  set  aside  the  judgment  signed  in  this  Where  upon 
and  all  subsequent  proceedings  for  irregularity ;  the  record,  the  re. 


defendant  had  pleaded  a  judgment  recovered  in  the  Court  ^J^^ 
of  Common  Pleas,  to  which  the  plaintiff  replied  nul  tiel  JJjfJ*®?^^*' 
recoid,  and  served  a  notice  upon  the  defendant  to  produce  most  rule  him 
die  record.     The  defendant  having  omitted  to  do  so,  the  heetTdgn^^ 
plaintiff  agned  judgment     The  question  was,  whether  the  {J^^^''^* 
DOtioe  was  suflkient  to  entitle  the  plaintiff  to  sign  judgment,  ^j*?^^  V^ 
or  iriiether  the  defendant  should  not  have  been  served  with  record,  it  ii 
a  four  day  rule.     It  was  urged,  that,  where  the  record  was  ^eTnodce 
to  be  produced  by  the  plaintiff,  it  was  sufficient  for  him  to  ^  *^*  dafcnd- 
gife  notice  to  the  defendant  that  he  would  produce  it,  but      SeM, 
where  the  defendant  was  bound  to  produce  the  record,  the  the  Common 
pbmtiff  must  rule  him  to  do  so  before  he  could  sign  judg-     ^^ 
aent,  Begbie  v.  Cfrenville.  (a) 

Erie  shewed  cause  in  the  first  instance.  The  plidntiff 
may  proceed  either  by  rule  or  notice.  It  is  true  that  the 
pndiee  was  formerly  as  stated,  but  the  distinction  has  not 
been  acted  upon  for  some  years.  The  notice  must  be  served 
four  days  before  the  day  appointed  for  the  production  of 
the  record^  and  it  is  difficult  to  see  any  difference  in  prin- 
ciple between  a  notice  and  a  rule.  The  defendant  in  effect, 
Kjfi^  ^I  am  justified  under  a  record,  to  which  the  plaintiff 
replies  there  is  no  such  record,  and  I  call  upon  you  to 
produce  it  on  a  given  day." 

KeUjf  reined. 

Lord  Abimgbb,  C.  B. — Supposing  there  is  no  general  rule 
<A  the  subject,  this  Court  has  uniformly  been  guided  by  the 

(o)  Ante,  vol.  3,  p.  502,  O.  S. 
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Taylor* 


practice  of  the  Court  of  Queen's  Bench^  and  it  is  evident 
that  the  practice  of  that  Court  has  been  to  require  a  rule. 
It  is  very  desirable  that  there  should  be  the  same  practice 
in  all  the  Courts,  and  though  perhi^  a  four  days'  nodce  to 
produce  a  record  would  answer  eveiy  purpose  of  a  rule,  yet 
we  must  look  to  what  the  practice  was,  and  as  it  appean 
that  a  rule  was  necessaiy,  where  the  record  was  to  be 
produced  by  the  defendant,  we  must  hold  this  judgment  to 
be  irr^ular. 

Parke,  B. — There  ia  a  discrepancy  between  the  practioe 
of  the  Court  of  Queen's  Bench,  and  the  Court  of  Common 
Pleas,  (a)  which  has  not  been  provided  for  by  the  rule  cS 
8  Reg.  Gen.,  H.  T.,  4  Wm.  4,  (6),  but  I  concur  in  thinking 
that  we  ought  to  adhere  to  the  practice  of  the  Court  ci 
Queen's  Bench. 


Gurnet  and  Rolfe,  Bs.,  concurred. 


Rule  absolute. 


(o)  See  2  Tidd'8  Prac.  744,  9th 
edit,  where  it  is  said,  "  where  the 
defendant  avers  the  existence  of 
the  record,  the  plaintiff  is  al- 
lowed, in  the  Common  Pleas,  to 
give  him  a  day  to  bring  it  into 
Court,  80  as  it  be  four  days  after 
the  delivery  of  the  issue." 

{b)  "  Where  a  defendant  shall 
plead  a  plea  of  judgment  reco- 
vered in  another  Court,  he  shall, 
in  the  margin  of  such  plea,  state 
the  date  of  such  judgment,  and 
if  such  judgment  shall  be  in  a 
Court  of  record,  the  number  of 
the  roll,  on  which  such  proceed- 
ings are  entered,  if  any ;  and  in 


default  of  his  so  doing,  the  plain- 
tiff shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea; 
and  in  case  the  same  b«  fidtdy 
stated  by  the  defendant,  the 
plaintiff,  on  producing  a  certifi- 
cate from  the  proper  officer  or 
person  having  the  custody  of  Uie 
records  or  proceedings  of  the 
Court,  where  such  judgment  is 
alleged  to  have  been  recovered, 
that  there  is  no  such  record  or 
entry  of  a  judgment  as  thernn 
stated,  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea, 
by  leave  of  the  Court,  or  a  judge." 
Ante,  vol.  2,  p.  304,  O.  S. 
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Hammond  v.  Nayin. 

MrLATT  obtained  a  rule,  calling  on  the  defendant  to  Thecotuof 
ihew  caoae  why  it  should  not  be  referred  to  the  Master  to  ^^^t^^' 
tax  the  phuntiff's  costs  of  and  incident  to  the  vnrit  of  fieri  '•exp«n>".of 

*  ,     ,  •         .  toe  execution,** 

ftdas  de  bonis  eodesiasticis,  issued  in  this  cause,  and  why  the  within  the  43 
Bishop  of  Norwich  should  not  levy  the  same,  together  with  i.  5.'   '  ' 
41  omitted  by  mistake,  and  interest  on  the  judgment,  from  ^ppH^l^li^^ 
die  27th  November,  1838.     It  appeared  that  a  writ  of  fieri  ^^  »>y  <»• 

1     .      .  .         .  of  ieveral  exe- 

ndas  de  bonis  ecdesiasticis,  directed  to  the   Bishop  of  cution  ere- 
Nonridly  had  issued  at  the  suit  of  the  plidntiff,  against  the  the  indone- 


defendant,  but  that  the  sum  indorsed  thereon  was,  by  mis-  ?^JJ?lL!i!?* 
tdoe.  for  4i  less  than  it  ouffht  to  have  been.     Though  the  ^^«  unonnt  of 

/'  ^  ^       ,  ®  the  sum  to  be 

wnt  issued  since  the  1  &  2  Vict  c.  110  came  into  operas  levied,  the 
tioo,  it  did  not  direct  interest  to  be  levied,  the  form  for  ^d^^be  ofSoer 
that  purpose  not  having  been  then  promulgated.      The  ^^^^!L^ 
defendant  had  petitioned  for  the  benefit  of  the  Insolvent  thonldbenuule 
Debton*  Act,  and  his  living  having  been  sequestered  by  the  rule. 
bidiop^  die  provisional  assignee  claimed   the  rents  and 
tidies.    The  bishop  then  obtained  an  interpleader  rule, 
calling  on  the  plaintiff  and  the  provisional  assignee  to  state 
thdr  claims,  which  rule  was  discharged. 

AreKbold  shewed  cause,  and  contended  that  the  costs  of 
the  interpleader  rule  could  not  be  considered  as  ^^  expenses 
of  die  execution,''  within  the  43  Geo.  3,  c.  46,  s.  5.  And 
then,  as  to  the  other  part  of  the  rule,  the  sequestrators  and 
die  bidxqp  ahould  have  been  called  upon  to  shew  cause. 

PkM^  in  support  of  the  rule,  submitted  that  as  the  mis- 
take in  the  indorsement  was  not  denied,  the  Court  would 
dbw  the  plaintiff  to  amend  it,  and  enable  him  to  levy  for 

interest. 

Pabks,  6. — ^The  rule  must  be  discharged.  With  respect 
to  the  mistake  in  the  indorsement,  it  does  not  appear  that 
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the  bishop  or  the  other  creditors  of  the  defendant  have  been 
called  upon  to  shew  cause,  or  have  had  any  notice  of  this 
rule.  As  to  the  other  part  of  the  application^  the  plaintiff 
is  not  entitled  to  recover  the  costs  of  the  interpleader  role 
as  costs  of  the  execution.  The  statute  applies  only  to 
poundage,  sheriff's  fees,  and  the  like. 

Rule  discbaiged. 


A  slieriff 
having  taken 
in  execution  a 
term  of  yean, 
the  judginent 
creditor  be- 
came the  par- 
chaser,  took 
possession  and 
paid  rent  to 
the  owner  in 
fee,  but  no  as- 
signment was 
executed  to 
him:  HM^ 
that  the  term 
remained  in 
the  debtor,  and 
he  was  entitled 
to  recover  it  by 
ejectment. 


Doe  dem.  Hughes  v.  Jonss. 

£  HIS  was  an  action  of  ejectment,  to  recover  possession  of 
a  house  and  premises.  At  the  trial  before  Wightmath  J*>  at 
the  last  Lancaster  Assizes,  it  appeared  that  one  Wright,  who 
was  the  owner  in  fee,  in  the  year  1827,  demised  the  house 
in  question  to  the  lessor  of  the  plaintiff,  for  a  term  of  years 
which  was  unexpired  in  the  year  1839,  the  defendant  sued 
out  a  vnrit  of  fieri  &cias,  upon  a  judgment  obtained  agunst 
the  lessor  of  plaintiff,  under  which  writ,  the  term  in  the 
premises  was  taken  in  execution.  The  defendant  became 
the  purchaser  of  the  lease,  and  took  possession,  and  paid 
rent  to  Wright,  but  no  assignment  was  executed  by  the 
sheriff.  Under  these  circumstances  the  learned  judge  was 
of  opinion  that  the  plaintiff  was  entitled  to  recover,  and  the 
jury  accordingly  found  a  verdict  for  him. 


Dundas  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. Assuming  that  an  assignment  is  necessary  when 
a  stranger  is  the  purchaser,  the  question  is,  whether  it  is 
requisite  as  between  debtor  and  creditor?  In  Doe  v. 
Donston,  (a)  the  sheriff  sold  the  term  before  the  writ  was 
returnable,  but  did  not  execute  the  assignment  until  a 
subsequent  period,  and  it  was  held  that  there  was  a  valid 
assignment  In  Gilbert  on  Executions^  it  is  said,  (6)  **  If  the 
sheriff  sells  the  term  by  virtue  of  a  fieri  fiM^ias,  and  the 


fji)  I  B.  8i  Aid.  230. 


{b)  p.  20. 
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jadgment  is  TeTersed  by  writ  of  error,  the  defendant  shall        1841. 

not  be  restored  to  the  thing  in  specie,  but  in  money  for  DoedemT 

which  it  was  sold,  for  the  fieri  fecias  gave   the  sheriff  Huoheb 

authority  to  levy  the  money  de  bonis."  Jonks. 

Per  Curiam. — ^That  means,  where  the  sheriff  has  not  only 
sold,  but  has  made  a  written  assignment  of  the  term,  but 
here  the  term  was  not  taken  out  of  the  original  lessee,  and 
consequently  he  is  entitled  to  the  possession  of  the  premises. 
The  sheriff  did  not  give  the  defendant  a  legal  title  by 
merely  putting  him  into  possession.  He  should  have 
executed  an  assignment. 

Rule  refused. 


Day  o.  Norris  and  Another.     Day  v,  Bmn.     Day  v. 

Norris. 

1 HESE  three  actions  were  referred  to  an  arbitration,  the  Three  tetions 
costs  of  the  reference  and  award  to  be  in  his  discretion.    The  ^7  ?*>•»>»« 

plaintiff  were 

vintrator  awarded  that  one  moiety  of  these  costs  should  be  referred,  the 

paid  by  the  plaintiff  and  the  other  moiety  by  the  defendants,  ference  to  be 

The  attorney  for  all  the  defendants,  who  had  travelled  firom  j^of  of^^T^- 

Worcester  to  attend  the  reference,  claimed  two  guineas  a  bitrator.    The 

.  ,  ,  ftrbitrator 

day  for  his  attendance,  and  a  certain  sum  for  the  usual  awarded  that 
travelling  expenses.     The  Master,  on  taxation,  allowed  one  gwiSpay half 
gojpea  a  day  for  his  attendance,  and,  acting  on  the  rule  laid  refe^mc»^^(Se 
down  as  to  costs,  where  an  attorney  attends  to  more  than  attorney  at- 

11  1   1  •  1  •    "I      /•     1  1  11'         tended  for  all 

one  cause,  allowea  him  one-third  of  the  usual  travelling  defendants  and 

A»«w^,«<.^^  *^*  Master  al- 

expenses.  lowed  him  one- 

third  of  his 
travelling  ez- 

J{.  F.  Itichards  had  obtained  a  rule,  calling  on  the  plain-  penses ;  Held^ 
is  to  shew  cause  why  the  Master  should  not  review  his  tion  was  wrong, 
taxation,  and  allow  the  defendant's  attorney  one-half  the  Miter*should 

travelling  expenses.  ^^*  calculated 

°       *■  the  costs  on 

both  sides,  and 

T%eiiger  shewed  cause,  and  contended,  first,  on  the  facts  ^^ed  them. ' 

▼OL.  L — ^N.  8.  A   A  D.    p.    C. 
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1841.        of  the  case,  that  the  attorney's  attendance  was  unneoesBaiy ; 
jj^^"'     secondly,  that  the  Master  had  acted  accorduig  to  the  estab- 
^,  »•  lished  practice. 

NO&RIB  ^ 

and  Others. 

Lord  Abingeb,  C.  6. — ^The  rule  must  be  absolute.  The 
costs  of  the  reference  should  have  been  brought,  as  it  were, 
into  hotchpot,  and  half  should  have  been  paid  by  each  paity . 

Pabke,  B. — These  are  the  costs  of  the  reference,  not  of 
the  action,  and  the  Master  should  have  calculated  all  the 
costs  on  both  sides  and  then  have  divided  them.  The 
Master  would  have  been  right  if  the  costs  of  the  reference 
went  in  the  same  way  as  the  costs  of  the  action. 

GuRNEY,  B.  and  Rolfb,  B.  concurred. 


Skelton  r.  Braithwaite. 

InanactKNi  JL  HIS  WBS  an  action  by  indorsee  against  drawer  of  a  bill 

against  drawer  of  exchange,  accepted  payable  ^^  at  the  Bloomsbuiy  Branch 

^A^"lII^  of  the  London  and  Westminster  Bank."     The  declaration 

^}^  ^  *  PJ^  contained  an  averment,  that  the  bill  was  presented  (without 

the  declaration  saying  to  the  acceptor)  at  the  said  Bloomsbuiy  Branch  of 

scntmenfat  ^^^  London  and  Westminster  Bank,  on  the  day  when  it 

!  wU^mtsa  -  became  due.     A  verdict  having  been  found  for  the  plaintifiF, 

ing  to  the  ac-  the  defendant  sued  out  a  writ  of  error,  on  the  ground  thai 

ccptor,)  after  ,  ,  , 

▼erdict  for        the  declaration  did  not  su£Bciently  allege  a  presentment  to 

plainti^  the        Jk  ^ 

defendant  sued   the  acceptor. 

out  a  writ  of 
error,  and  the 

plaintiff  ap.  Cowling  moved  for  leave  to  issue  execution,  notwith- 

Coort  for  leave  Standing  the  writ  of  error.  He  contended  that  the  writ  was 
ccution  not-  frivolous,  and  brought  merely  for  delay.  In  the  case  of  a 
vnthstanding      gpecial  acceptance  it  was  suflScient  to  aver  presentment  at 

error. 

The  defendant  afterwards  abandoned  the  writ  of  error :  Hdd,  that  the  Blaster  was  right  fli 
disallowing  the  costo  of  the  above  application. 

SemNe,  that  the  above  averment  of  preeentment  was  soflicieBt  after  verdict 
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tbe  place  mendoned  in  the  acceptance.     The  rule  of  T.  T.,        1841 . 

1  Wm.  4,  l^  not  provide  any  form  applicable  to  a  special      g][^^J^ 

•coeptanoe.    The  declaradon,  if  defective,  was  cured  by  _      ** 
,    J.  ,         „  .        , .      .  , ,      "^   Beaithwaitb. 

pieaning  over;  and,  at  all  events,  tne  objection  could  not 

be  taken  after  verdict 

Tlie  Court  granted  a  role  nisi,  which  was  afterwards 
made  afaeolnte,  but  no  mention  was  made  of  costs.  The 
defendant  ceased  to  prosecute  his  writ  of  error,  and  the 
plaintiff  signed  judgment  of  non  pro^  The  Master,  on  tax- 
ation, reftiaed  to  allow  the  plaintiff  the  costs  of  the  above 
Implication,  whereupon 


r.  jD.  Hill  obtained  a  rule  to  review  the  Master's  taxation, 
against  which. 

Ogle  shewed  cause,  and  contended,  that  as  the  rule  was 
alent  as  to  costs,  the  plaintiff  was  too  late  in  his  application. 

if.  2).  Hill,  in  support  of  the  rule.  On  motion  for  leave 
to  issue  execution,  notwithstanding  the  writ  of  error,  the 
power  of  the  Court  was  limited  to  issuing  the  execution. 
An  i^lication  for  costs  at  the  time  would  have  been 
(lematiire,  since  the  Court  could  not  foresee  that  the 
drfhndant  would  abandon  his  writ  of  error.  But  by  so 
doin^  he  has  been  guilty  of  a  species  of  contempt,  and  it  is 
pioper  to  visit  him  with  costs. 

Locd  Abimgbb,  C.  B. — ^The  rule  must  be  discharged. 
Aawming  that  the  Court  would  have  awarded  these  costs, 
if  applied  for  at  the  proper  time,  there  is  no  ground  for 
gianting  them  now.  I  do  not  see  clearly  that  they  would 
have  been  granted,  if  asked  for  on  the  former  occasion. 
Tlie  plaintiff  applied  for  permission  to  take  out  execution, 
in  order  to  escape  the  peril  of  proceeding  on  his  own  re- 
sponsibility, but  he  cannot,  therefore,  expect  the  defendant 
to  pay  the  costs  of  the  application. 

A   A   2 
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1841.  Parke,  6. — ^I  entertain  some  doubt  whether  the  plaintiff 

^^^;^     was  at  any  time  entided  to  the  costs  of  the  appUaition,  but, 
V.  at  all  events,  he  now  comes  too  late.     The  plaintiff  was  not 

bound  to  ask  permission  of  the  Court  to  sue  out  execution; 
he  might  have  taken  that  step,  and  in  the  event  of  the 
defendant  moving  to  set  it  aside,  the  phuntiff  might  have 
shewn  that  the  writ  of  error  was  fidvolous,  and  for  the  pur- 
pose of  delay.  The  defendant  ought  not  to  pay  the  cosIb 
of  an  application  made  by  the  plaintiff,  in  order  to  avdd 
the  responsibility  of  proceeding  on  his  own  authority. 


GuRNEY  and  Rolfe,  Bs.  concurred. 


Rule  discharged. 


Singleton  v,  George  Johnson,  the  fUder. 
In  a  came         X^ASHLE  Y  had  obtained  a  rule  nisi  for  judinnent  as  in 

between  J.  S. 

and  G.  &  "the  case  of  a  nonsuit.  The  affidavits,  upon  which  the  rule  was 
da?U  wM  e^~  obtained,  were  entitled  "  Between  John  Singleton,  plaintiff, 
titled  in  the       and  Geonre  Johnson,  defendant" 

names  of  the  ^ 

parties,  omit- 

«*  i?e  eld«r  :**  Heatcn  shewed  cause,  upon  an  affidavit,  stating  that  there 
A)U,siiffiaent.  ^iere  two  persons  of  the  name  of  (Jeorge  Johnson,  and  that 
all  the  proceedings  in  the  cause  had  hitherto  been  entitled 
^^  Between  John  Singleton  and  George  Johnson  the  elder.* 
All  affidavits  in  a  cause  must  correctly  name  the  parties. 
An  affidavit,  entitled  ^^  Cr.  Shrimpton  v.  W.  Carter  the 
elder,  sued  as  W.  Carter/*  the  cause  being  "  G.  Shrimpiam 
V.  TV.  Carter,^  was  held  bad  (a).  And  in  Borthunck  v. 
Ravefucroft  {b\  it  was  held  that  the  names  of  the  parties, 
mentioned  in  affidavits  made  in  a  cause,  must  coincide  with 
the  names  of  the  cause,  although  the  parties  are  incorrectly 
described  in  the  latter. 

(a)  Skrimg^om  v.  Carter,  ante,  voL  3»  p.  64S»  O.  S. 
ib)  Ante,  vd.  7,  p.  393,  O.  S. ;  6  M.  &  W.  31. 
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Ptuhleg,  in  support  of  the  rule.  All  that  is  required,  in 
intitaliug  the  affidavit,  is  to  state  correctly  the  Christian 
and  suraames  of  the  parties  to  the  cause.  That  has  be^n 
done  in  the  present  case,  and  it  is  no  objection  that  the 
word  **  eldei^  is  omitted  Where  the  name  of  a  party  is 
pren,  without  any  addition  of  **  elder^  or  '^  younger,"  the 
fanner  is  always  presumed,  even  in  criminal  cases.  In 
Skriw^Um  ▼•  Carter,  a  description  was  imported  into  the 
dUavity  which  was  not  warranted  by  the  title  of  the  cause. 


1841. 


SiNGLRTON 

9. 

Georob 
Johnson, 
the  Elder. 


Lord  Abingeb,  C.  B.— ^-The  plaintiff  has  not  produced 
any  affidavit  to  shew  that  **  the  elder^  is  a  necessary  part  of 
tbe  name.  We  think  the  affidavit  sufficient  In  the  case 
of  Shrimpton  v.  Carter,  the  affidavit,  by  describing  ^'  W. 
Carter^  as  **  W.  Carter  the  elder,"  gave  an  addition  to  the 
name  of  the  party,  which  might  not  have  been  true;  but 
in  the  present  case  George  Johnson  means  George  Johnson 
the  elder^  unless  the  contrary  is  expressed. 


Pabss,  R— Hiis 
▼.  Carter. 


is  just  the  converse  of  Shrimpton 


Heatom  then  shewed  cause  upon  the  merits. 


Simpson  v.  Dismore. 

Assumpsit  for  work  and  labour  as  an  apothecary,  and 
6r  medicines  supplied.  The  defendant  pleaded  (amongst 
odier  pleas)  non-assumpsit  At  the  trial,  before  the  under 
AenS  of  Middlesex,  the  plaintiff  put  in  a  certificate  from  the 
Apothecaries'  Company,  under  the  55  Geo.  3,  c  194,  s.  21, 
aiid  6  Geo  4,  c  133.  The  Christian  and  surname,  men- 
tioned in  the  certificate,  corresponded  with  the  plaintiff's 
names.  Evidence  was  also  ^ven  of  the  attendance,  and 
supply  of  medicines  by  the  plaintiff.  It  was  objected,  on 
die  part  of  the  defendant,  that  some  evidence  should  be 


A  person  suing 
as  apothecary 
need  not  giro 
evidence  of  his 
indentitj  with 
the  person 
named  in  the 
certificate  to 
practise  grant- 
ed hf  the  Apo- 
thecaries*Com- 
pany. 
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1841.       given  to  identify  the  plaintiff  with  the  person  named  in 
^^|^J~"^     the  certificate.     The  nnder-eheriff  reserved  the  point,  and  a 
verdict  was  found  for  the  plaintiff. 


DimoaE. 


Pearson  moved  for  a  rule  nisi,  to  set  aside  the  verdict, 
and  enter  a  nonsuit,  and  referred  to  WhUelocke  v.  Jftit- 
grove  (a),  in  which  it  was  held,  that  in  an  action  upon  an 
instrument,  the  subsribing  witness  to  which  is  dead,  or 
resides  abroad,  it  is  necessary,  besides  proving  the  hand- 
writing of  the  subscribing  witness,  to  give  some  evidence  of 
the  identity  of  the  party  sued  with  the  par^  who  appears 
to  have  executed  the  instrument 

Parke,  B. — ^No  rule  should  be  granted.  There  was 
ample  evidence  to  go  to  the  jury,  that  the  phdntiff  was  the 
person  named  in  the  certificate.  It  was  proved  that  be 
acted  as  an  apothecary  in  dispensing  these  medicines,  and 
he  produced  a  license  for  that  purpose,  granted  to  a  person 
bearing  the  same  name,  by  a  body  empowered  by  law  to 
grant  it 

GuRNEY,  B. — ^It  is  certainly  sufficient  evidence  of  identity 
to  call  upon  defendant  for  an  answer  to  it 

RoLFE,  6.,  concurred. 

Rule  refused. 

(a)  1  C.  &M.  511. 


Attorney  Genenal  v.  Kingston. 

The  Court  of  A  QUANTITY  of  coffee,  which  had  been  seized  by  a 
j^bdHctioD  to*  ^^^®^"®  officer  named  Dabbs,  on  the  ground  of  its  having 

remore  at  any 

fltage  of  the  proceedu^  a  suit  oommenoed  in  another  Court  against  a  rerenoe  oflfeer,  for  an 
act  done  in  tne  execution  of  his  duty.  An  affidavit  in  support  of  such  application  b  prmeiiy 
intituled  **■  !%€  AUofnuy  General,  informant,  t.  A.,  defenouit,**  if  some  procecdingt  hafe  ben 
commenced,  though  the  information  has  not  then  been  filed. 
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been  finrfeited,  was  claimed  by  the  defendant,  and  given  up 
to  him^  on  his  entering  into  a  recognizance  with  sureties, 
under  the  3  &  4  Wm.  4,  c  53,  s.  101.  With  the  view  of 
proceeding  to  the  condemnation  of  the  coffee,  the  crown 
a  writ  of  appraisement,  but  before  any  information 
filed,  the  defendant  commenced  an  action  of  trover 
agUDBt  Dabbsy  in  the  Court  of  Common  Pleas,  for  the  re- 
ooveiy  of  the  value  of  the  coffee.  Dabbs  appeared  and 
pleaded  to  the  action. 


1841. 


Attorney 

General 

9. 

Kingston. 


The  Attcmefi  GenereJ  moved  for  a  rule,  calling  on  the 
defendant  to  shew  cause  why  the  cause  of  Kingston  v.  Dabbs 
ihould  not  be  removed  into  the  Court  of  Exchequer,  and 
when  so  removed,  should  not  be  in  the  same  state  of  ad- 
noeement  as  it  was  in  the  Court  of  Common  Pleas.  The 
iflidavit,  in  support  of  the  application,  was  entitled,  ^^  Be- 
koeen  Her  MaJesty^s  Attorney  General^  informant  v>  John 
Kingston^  and  the  Court  granted  a  rule  nisi  on  the  autho- 
%  of  Ckiwthome  v.  Campbell  {a\  where  it  is  stated  to  be 
8  part  of  a  veiy  old  jurisdiction  of  the  Court  of  Exchequer 
to  remove  into  itself,  from  any  other  Court,  actions  brought 
against  oflBcers  of  the  revenue,  for  anything  done  in  dis- 
duuge  of  their  duty  as  such. 


F»  V.  Lee  shewed  cause.  Admitting  that  Cawthome  v. 
Compbell  and  Siddon  v.  East  (b)  shew  the  existence  of  the 
jurisdiction  to  remove  causes  of  this  description,  there  are 
Kferal  objections  to  this  application.  First,  it  appears  by 
die  affidavits,  that  no  information  was  actually  filed  when 
the  rule  to  shew  cause  was  granted,  and,  therefore,  the 
tfidavit  cm  which  it  was  obtained,  is  wrongly  entitled  as 
between  the  Attorney  General  v.  Kingston^  it  should  have 
been  entitled  in  the  cause  of  Kingston  v.  Dabbs.  Secondly, 
die  application  comes  too  late,  as  it  should  have  been  made 


(«)  1  Anst  205,  n. 


(6)  1  C.  /k  J.  12. 
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Kingston. 
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before  the  defendant  had  pleaded  to  the  action  in  the  Court 
of  Common  Pleas ;  at  all  events,  if  the  Court  should  think 
fit  to  make  the  rule  absolute,  it  can  cmly  be  on  payment  of 
costs.  This  is  not  like  awarding  costs  against  the  crowns 
for  it  is  no  party  to  the  action. 

The  Attorney  General  {Jervis  with  him).  The  defendant 
suffers  no  hardship  fix>m  the  removal  of  the  cause,  for  the 
crown  undertakes  that  it  shall  be  in  the  same  state  of  for- 
wardness in  this  Court,  that  it  was  in  the  Court  of  Common 
Pleas.  The  affidavit  is  rightly  entitled ;  at  the  time  of  the 
present  application,  there  was  no  cause  o( Kingston  ▼.  Ddbhe 
in  this  Court,  but  there  was  the  cause  of  the  Attorney  Ge^ 
neral  v.  Kingston^  for  although  no  information  had  been 
actually  filed,  proceedings  were  going  on  under  the  writ  of 
appraisement.     He  was  then  stopped  by  the  Court 

Alderson,  6. — It  appears  to  me  that  all  the  objections 
taken  on  the  part  of  the  defendant  have  fidled,  and  that  this 
rule  must,  therefore,  be  made  absolute.  .  With  respect  to 
the  objection  that  the  affidavit  on  which  this  rule  was 
granted,  is  incorrectly  entitled,  without  determining  whether 
we  can  be  called  on  to  decide  that  question  on  conflicting 
statements  in  the  affidavits,  it  is  enough  to  say  that  whether 
an  information  has  been  filed  or  not,  there  certainly  were 
some  proceedings  going  on  in  this  Court  by  the  Attorney 
General  v.  Kingston^  at  the  time  of  the  application  fiur  the 
rule.  Then  it  is  said,  that  the  application  comes  too  late, 
not  having  been  made  before  plea  pleaded  in  the  action  in 
the  Common  Pleas.  There  is,  however,  nothing  in  that 
objection ;  for  the  basis  of  our  jurisdiction  in  the  matter  is^ 
that  to  proceed  in  another  Court,  against  a  revenue  officer, 
for  matters  done  by  him  in  the  execution  of  his  du^  as  such 
officer,  is  a  contempt  of  the  Court  of  Exchequer,  whidi 
may,  accordingly,  interfere  at  any  stage  to  remove  the  pro- 
ceedings  thus  improperly  commenced.     It  is  the  prerogative 
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of  the  crown  to  remove  these  proceedingSy  and  if  the  parlies 
duxMe  to  bring  and  defend  actions,  to  the  prejudice  of  the 
(sown,  I  do  not  see  how  it  is  to  be  bound  by  their  acts.  As 
to  the  question  of  costs,  I  do  not  see  how  we  can  award 
them  when  a  contempt  has  been  committed. 


1841. 


Attoknet 
General 

V. 
KiKOtTON. 


GuBNET  and  Rolfe,  Bs.  concurred. 


Rule  absolute. 


Bbown^  PubUc  Officer,  &c.  v.  Bamford. 

1  HIS  was  a  rule,  calling  on  the  defendant  to  shew  cause 
iriij  a  third  part  of  certain  stock  in  the  public  funds,  stand- 
ing in  the  name  of  a  trustee,  for  the  defendant's  use,  should 
not  stand  charged  absolutely  with  the  payment  of  the  sum 
of  750L,  recovered  by  judgment  against  the  defendant  It 
ippeaied  that  on  the  8th  of  October  last,  a  judge  at 
Chambers  had  made  an  order  nisi  for  charging  the  stock  in 
question,  under  the  provisions  of  the  14th  and  15th  sections 
of  the  1  &  2  Vict  c  110  (a).     Notice  of  the  order  had 


The  Court  has 
no  oriffinal  ju- 
rbdictioxi  to 
make  an  ordor 
under  the  1  & 
2  Vict  c  110, 
8. 14,  charging 
stock  in  the 
funds  with  the 
payment  of  a 
judgment  deht 


^Section  14, ''And  be  it  enacted^ 
That  if  any  person  against  whom 
oj  judgment  shall  have  been 
mered  np  in  any  of  her  Ma^ 
jeitT's  taperior  Courts,  at  West- 
miaster,  sball  have  any  govern, 
aeot  stock,  funds,  or  annuities, 
or  any  stock  or  shares  of,  or  in 
ttf  public  company  in  England, 
(vfaether  incorporated  or  not,) 
Hudiog  In  bis  name  in  his  own 
right,  or  in  the  name  of  any  per- 
ton  in  trust  for  him,  it  shall  be 
kvfnl  for  a  judge  of  one  of  the 
nperior  Courts,  on  the  applica^ 
tkn  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  an- 
nuities, or  shares,  or  such   of 


them,  or  such  part  thereof  re- 
spectively as  he  shall  think  fit, 
shall  stand  charged  with  the 
payment  of  the  amount  for  which 
judgment  shall  have  been  so  re- 
covered, and  interest  thereon, 
and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  re- 
medies as  he  would  have  been 
entitled  to,  if  such  charge  had 
been  made  in  his  favour  by  the 
judgment  debtor;  provided  that 
no  proceedings  shall  be  taken  to 
have  the  benefit  of  such  charge 
until  after  the  expiration  of  six 
months  from  the  date  of  such 
order."  • 
Section  15,  "  And  in  order  to 
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1841,  been  served  on  the  Bank  of  England.     On  the  day  after 

^^^J^^  the  order  was  made,  a  writ  of  error  coram   vobis  was 

Public  Officer,  allowed,  and  notice  of  the  allowance  served  on  the  15th  of 

&C. 

9.  the  same  month.     Upon  application  to  the  learned  judge, 

^^'^^^  to  make  the  order  absolute,  he  referred  the  parties  to  the 


prevent  any  person  against  whom 
judgment  shall  have  been    ob- 
tained   from    transferring,     re- 
ceiving,   or    disposing    of    any 
stock,  funds,  annuities,  or  shares 
hereby  authorized  to  be  charged 
for  the  benefit  of  the  judgment 
creditor,  under    an  order  of  a 
judge ;  be  it  further  enacted,  that 
every  order  of  a  judge  charging 
any  government  stock,  funds,  or 
annuities,  or  any  stock  or  shares 
in  any  public  company,  under 
this  act,  shall  be  made  in  the 
first  instance,  ex  parte,  and  with- 
out any  notice  to  the  judgment 
debtor,  and  shall  be  an  order  to 
shew  cause  only;  and  such  order, 
if  any  government  stock,  funds, 
or  annuities  standing  in  the  name 
of  the  judgment  debtor  in  his 
own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  is  to  be 
affected  by  such  order,  shall  re- 
strain the  Governor  and  Com- 
pany of  the  Bank  of  England, 
from    permitting   a   transfer    of 
such  stock  in  the  meantime,  and 
until  such  order  shall  be  made 
absolute  or  discharged;   and  if 
any  stock  or  shares  of,  or  in  any 
public  company,  standing  in  the 
name  of  any  judgment  debtor  in 
his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  is  or 
are  to  be  affected  by  any  such 
order,  shall,  in  like  manner,  re- 
strain such  public  company  from 
permitting    a    transfer    thereof; 


and  that  if,  after  notice  of  such 
order  to  the  person  or  persons  to 
be  restrained  thereby,  or  in  case 
of  corporations,  to  any  authorised 
agent  of  such  corporation,  and 
before  the  same  order  shall  be 
discharged    or    made    absolute, 
such  corporation,  or  person  or 
persons  shall  permit  any  such 
transfer  to  be  made,  then  and  in 
such    case,  the  corporation,  or 
person  or  persons  to  permittii^ 
such  transfer  shall  he  liable  to 
the   judgment  creditor  for   the 
value  or  amount  of  the  property 
so  charged  and  so  transferred,  or 
such  part  thereof  as  may  be  suf- 
ficient to  satisfy  his  judgment; 
and  that  no  disposition  of  the 
judgment  debtor  in  the  mean- 
time, shall  be  valid  or  effectual 
as  agunst  the  judgment  creditor; 
and  further,  that,  unless  the  judg- 
ment debtor  shall,  within  a  time 
to  be  mentioned  in  such  order, 
show  a  judge  of  one  of  the  said 
superior  Courts,  sufficient  cause  to 
the  contrary,  the  said  order  shall, 
after  proof  of  notice  thereof  to 
the  judgment  debtor,  his  attorney 
or  agent,  be  made  absolute :  Pro- 
vided that  any  such  judge  shall, 
upon  the  application  of  the  judg- 
ment debtor,  or  any  person  in- 
terested, have  full  power  to  dis- 
charge or  vary  such  order,  and 
to  award  such  costs  upon  such 
application  as  he  may  think  fy^*' 


Baicfoexx. 
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Court,  whereupon  the  present  rule  was  obtained,  against        1841. 

^<^  Beown, 

PabHc  Officer, 
&e. 

Erie  (  fValUnger  with  him),  shewed  cause,  and  contended     ^    ». 
fiist,  that  the  allowance  of  the  writ  of  error  operated  as  a 
Hay  of  all  proceedings,  Levi  v.  Price  {a) ;  Birch  v.  I'riste  (6). 
Secondly,  that  the  Court  had  no  original  jurisdiction  to 
make  an  order  of  this  description. 

Cresiwellf  contra,  contended,  that  the  order  nisi  operated 
m  an  inchoate  execution,  which  the  Court  had  jurisdiction 
either  to  make  absolute  or  set  aside. 

Lord  Abingeb,  C.  B. — ^I  think  we  have  no  power  to  in- 
tnfere.  The  statute  gives  a  judge,  and  not  the  Court,  the 
power  of  making  orders  of  this  description.  When  the 
<ider  is  made,  we  may  review  the  decision  of  the  judge, 
bat  we  have  no  original  jurisdiction  in  the  matter. 

Pabks,  B. — I  am  of  the  same  opinion,  the  original  juris- 
&ti(m  to  make  these  orders  belongs  to  a  judge,  and  not  to 
tbe  Court  If  the  judge  wishes  to  refer  the  matter  to  the 
Court,  he  must  make  the  order  absolute,  and  then  the  party 
ipinst  whom  it  is  made,  may  apply  to  set  it  aside. 

Rule  discharged. 
M  Jmie,  voL  5,  p.  775,  O.  S.  ib)  S  East,  412. 

Davis  v.  the  Earl  of  Iacbfjeld, 
CrOMPTON  moved  for  a  distringas  under  the  2  Wm.  4,  A  distringas 
t  39,  8.  3.    Several  attempts  had  been  made  to  serve  the  de-  1!^^  a° 


ipoer 

fcndant  with  a  copy  of  the  writ  of  summons,  but  they  were  all  ^^®  Jg™' 
ineflfectuaL     Some  doubt  existed  as  to  whether  a  distringas  Wm.  4,  c.  39, 

s.  3. 

could  iasue  against  the  defendant  under  the  above  act  (a), 

W  Seetkm  3  enacta,  "  That  in      affidavit,  to  the  satisfiEu^on  of  the 
cue  it  ahall  be  made  appear  by      Court  out  of  which  the  process 
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Dafis 

TheEwlof 
Lichfield. 


in  consequence  of  his  being  a  peer  of  the  lealm^  and  not 
subject  to  outlawry.  The  object,  howeyer,  of  the  present 
application,  was  merely  to  compel  an  appearance. 

The  Court  said  that  the  point  was  altogether  new,  bat  m 
the  defendant  only  wished  to  enforce  an  appearance,  he 
entitled  to  an  order  that  the  distringas  issue. 


Distringas  granted. 


issued,  or,  in  vacatioD,  of  any 
judge  of  either  of  the  said  Courts, 
that  any  defendant  has  not  been 
peraonaUy  served  with  any  such 
writ  of  summons  as  hereinbefore 
mentioned,  and  has  not,  accord- 
ing to  the  exigency  thereof,  ap- 
peared to  the  action,  and  cannot 
be  compelled  so  to  do,  without 
some  more  efficacious  process, 
then  and  in  any  such  case,  it 
shall  be  lawful  for  such  Court  or 
judge  to  order  a  writ  of  distrin- 
gas to  be  issued,  directed  to  the 
sheriff  of  the  county  wherein  the 
dwelling  house  or  place  of  abode 
of  such  defendant  shall  be  situate, 
or  to  the  sheriff  of  any  other 
county,  or  to  any  other  officer  to 
be  named  by  such  Court  or  judge, 
in  order  to  compel  the  appear- 
ance of  such  defendant,  which 
writ  of  distringas  shall  be  in  the 
form  and  with  the  notice  sub- 
scribed thereto,  mentioned  in  the 
schedule  to  this  act,  marked  No.  3; 
which  writ  of  distringas  and  no- 
tice, or  a  copy  thereof,  shall  be 
senred  on  such  defendant,  if  he 
can  be  met  with,  or,  if  not,  shall 
be  left  at  the  place  where  such 
distringas  shall  be  executed ;  and 
m  true  copy  of  erery  such  writ  or 
notice  shall  be  delirered  together 


therewith,  to  the  sheriff  or  other 
officer  to  whom  such  writ  shall 
be  directed ;  and  every  such  writ 
shall  be  made  returnable  on  some 
day  in  Term,  not  being  less  than 
fifteen  days  after  the  teste  thereof 
and  shall  bear  teste  on  the  day  of 
the  issuing  thereof,  whether  in 
Term  or  Vacation ;  and  if  such 
writ  of  distringas  shall  be  re- 
turned non  est  inventus  and  nulla 
bona,  and  the  party  suing  out 
such  writ  shall  not  intend  to  pro- 
ceed to  outlawry  or  waiver,  ac- 
cording to  the  authority  herein- 
after given,  and  any  defendant 
against  whom  such  writ  of  dis- 
tringas issued,  shall  not  vppmr 
at  or  within  eight  days  inclusive 
after  the  return  thereof,  and  it 
shall  be  made  appear  to  the  sa- 
tis&ction  of  the  Court,  out  of 
which  such  writ  of  distringas  is- 
sued, or  in  Vacation,  of  any  judge 
of  dther  of  the  said  Courts,  that 
due  and  proper  means  were  taken 
and  used  to  serve  and  execute 
such  writ  of  distringas,  it  shall 
be  lawful  for  such  Court  or  judge 
to  authorise  the  party  niing  oat 
such  writ  to  enter  an  appearancee 
for  such  defendant,  and  to  pro- 
ceed thereon  to  judgment  and 
execution." 
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Welch  r.  Hall. 
Atkinson  moved  for  a  mle  to  shew  cause  why  the  To  tn action 

.     .         by  indonee 

plea  should  not  be  amended,  by  pleading  *^  that  plaintiff's  against  ac- 
property  vested  in  S.    S.,  the   provisional  assignee,   and  ^^change, 
afterwards  in  C.  L.,  the  creditor's  assignee,  by  an  order  ^^^Jf^* 
of  the  Court  for  Relief  of  Insolvent  Debtors,"  instead  of  plaintiff's  dis- 
by  deed,  as  now  pleaded.     It  was  an  action  by  indorsee  the^olrent 
against  acceptor  of  a  bill  of  exchange,  and  the  defendant  uiat  ^^^ 
had  |deaded  one  plea,  wa.,  the  plaintiff's  discharge  under  ▼^^  "»^« 
the  Insolvent  Debtors'  Act ;  to  which  the  plaintiff  replied  signment  hj 
by  taking  issue  upon   the  execution  of  the  conveyance,  by  order  under 
or  assignment  to  the  provisional  assignee.     The  plaintiff  ^®  Jq'^  3^** 
made  up  the  issue,  and  gave  notice  of  trial  on  Saturday  The  plaintiff 
die  Bthy  for  Monday  the  15th  of  November.     On  Monday,  the  assignment 
the  8th,  it  was  discovered  by  defendant,  that  his  pleader  gj^e ^ticeof 
had  adopted  the  precedent  used  under  the  7  &  8  Geo.  4,  ^i^^® 
instead  of  that  used  under  the  1  &  2  Vict  c.  1 10,  the  dis-  day,  the  8th,  a 
duuge  {deaded  being  after  the  passing  of  the  latter  statute,  taken  ont  to 
fti  Tuesday  the  9th,  a  summons  was  taken  out,  returnable  J^^g^***''*^^*^ 
on  the  following  Wednesday,  at  Chambers,  but  not  attended  heard  on  the 
bj  {daintiff's  attorney.     On  Thursday,  he  did  attend,  and  Thursda^when 
Mr.  Baron  Alderson  refused  to  make  the  amendment,  on  ^i^^^^^Jf^ 
the  flTOimd  that  it  was  not,  under  the  circumstances  of  the  9"  fj*?^^' 

^  ^  ,  the  13th,  a 

cne,  a  plea  to  be  fitvoured.     The  present  motion  was  made  similar  appli- 
to  the  Court  on  Saturday  the  13th.     Jones  v.  Roberts  (a),  made  to  the 
ns  cited  as  an  analogous  case  of  amendment,  where  it  was  ^IJJ^^'^*^ 
iho  annied,  that  it  was  an  "  issuable"  plea  (A)  within  the  <»^on  was  not 
mwrning  of  the  rule  of  pleading  issuably.     The   Court  mle  with  re- 
panted  the  rule  peremptory  for  Monday  morning.  J^  jS^ISSdf 

ings  for  irregu- 
larity, did  not 
(a)  ila/e,  vol.  3,  p.  69S,  O.  S.        wcfth,  4  lb.  144,  and  OTemxling  ^j  xo 

9)  Madtmf  v.  Wood^  ante,  vol.  WettenhaU  v.  Qrakam,  4  lb.  714.  amendments. 

9, !».  37s,  O.  S.;  7  M.  &  W.  420;  HumphreffSY.  Lord  Waldegrme,  6 

WWit  T.  HaUM,  5  Bing.  N.  C.  M.  &  W.  622. 

^ ;  qaalifffaig  Staples  ▼.  Holds- 
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1841.  Humfrey  shewed  cause,  and  contended  that  the  applica- 

Wklch       ^^^  ^^  *^^  ^^®»  ^"^^  ^^  there  ought  to  have  been  an 
V*  affidavit  accountmg    for   the   delay,    Garen  v.    Tute  {a\ 

[Parkey  B. — That  is  a  case  of  mere  irregularity ;  is  thane 
any  authority  to  shew  that  such  an  affidavit  is  requisite,  on 
a  motion  for  an  amendment  ?  jlbinger,  C.  B^ — ^May  you  not 
amend  at  nisi  prius  ?  (6)  And  if  so,  does  not  that  shew  that 
no  such  affidavit  is  requisite  ?]  Humfrey  then  amtended, 
that  the  rule  must  be  discharged  upon  the  merits;  for  it 
appeared,  on  the  &ce  of  the  plaintiff's  affidavit,  amongBt 
other  things,  that  he  carried  on  the  action  for  the  benefit  of 
the  creditors ;  and,  moreover,  that  if  the  present  acdon  was 
discontinued,  the  plea  of  the  Statute  of  Limitations  would 
be  a  good  bar  to  any  action  brought  in  the  name  of  the 
creditor's  assignee. 

Per  CuRiAif. — We  think  the  justice  of  the  case  would 
be  best  met  by  discharging  the  rule ;  the  phdntiff  to  give 
the  defendant  an  indemnity  against  any  subsequent  action 
for  the  same  debt,  the  costs  to  be  costs  in  the  cause. 

Rule  discharged  accordingly. 

(a)  7  M.  &  W.  143.  error  ;   bat  the  Court  did  not 

(6)  It  seems  a  jadge  at  nisi  give  any  decided  opinion  on  tlie 
prius  would  have  amended  this      point. 


Farmer  r.  Mountford. 

Aaotice  of       HuMFREYhsA  obtained  a  rule,  calling  on  the  plaintiff 
^alb^oro  the  ^^  ghow  cause  why  the  notice  of  trial  given  in  this  case,  the 

borouff h  must 

state  uie  day  on  which  the  trial  is  to  take  place. 

Where  such  notice  omitted  to  name  the  dsT,  and  die  defendant  took  oat  a  summons,  to  sst  it 
ande  on  another  ground :  Hdd^  that  he  ooold  not,  after  trial,  object  that  the  notice  omitted  to 
name  the  day  of  triaL 

A  writ  of  trial  directed  to  a  recorder  of  a  borough,  is  not  bad,  becanse  it  commands  Um  to 
summon  a  jury  from  tlus  borough,  when  the  Tenne  in  die  actkm  b  laid  in  the  oomity. 


mCBASLMAS  TERM,  5   VICT.  367 

verdict,  and  all  subeequent  proceedings  thereon,  should  not        1841. 

be  set  aside  &t  in^eguUrityi  or  wh;  the  judgment  should  not      Fabjib* 

be  arrested.    A  judire's  order  had  been  obtained  to  try  the    ^     *'- 

erase  befi>ie  the  recorder  of  the  borough  of  Northampton. 

On  the  18th  October,  the  defendant  was  served  with  the 

fidlowing  notice  of  trial :  ^  Take  notice,  that  the  issue  joined 

IB  this  cause  will  be  tried  at  the  next  Borough  Court  of 

Kecoid,  before  the  recorder  of  the  town  and  borough  of 

Northampton,  pursuant  to  the  statute  in  that  case  made  and 

provided.     Dated  this  18th  day  of  October,  1841."    After 

tUs  notice  was  given,  a  summons  was  taken  out  by  the 

ddbidant's  attorney  to  set  it  aside,  on  the  ground  that  the 

veeoider  of  Northampton  had  no  jurisdiction  to  try  the 

ctoae.     No  other  objection  was  taken  to  the  notice,  and  the 

Icimed  judge  before  whom  the  summons  was  heard  declined 

to  make  any  order.     The  writ  of  trial  was  directed  to  the 

rfiONrder  of  the  borough  of  Northampton,  and  it  directed 

him  to  summon  twelve  men  of  the  town  and  borough  of 

Northampton,  duly  qualified  according  to  law,  who  should 

be  sworn  truly  to  try  the  said  cause.     Ten  days  before  the 

28th  of  October,  the  recorder  gave  notice  of  his  intention  to 

hold  a  court  on  that  day.     It  was  objected,  first,  that  the 

Dotice  of  trial  was  irregular,  inasmuch  as  it  did  not  state  the 

day  on  which  the  trial  was  to  take  place ;  secondly,  that  the 

writ  of  trial  was  also  irregular,  in  commanding  the  recorder 

to  summon  a  jury  from  the  town  and  borough  of  Northamp^ 

too,  instead  of  from  the  county  at  laige. 

Flood  showed  cause.  The  notice  of  trial  is  good.  It  is 
nmnch  the  duty  of  the  defendant  as  it  is  of  the  plaintiff  to 
iobnn  himself  of  the  day  on  which  the  Court  is  held.  In 
ordinary  cases  of  trial,  the  notice  makes  no  mention  of  the 
dgy  of  triaL  A  recognizance  to  appear  at  the  next  session 
is  goody  without  specifying  any  particular  day.  So  a  notice 
to  try  at  the  assizes  b  often  ^ven  before  the  time  of  holding 
the  assizes  is  fixed.  [Lord  Abinger,  C.  B. — Eveiy  one  is 
vippooed  to  know  the  time  of  holding  the  sessions,  as  they 
tte  fixed  by  act  of  Parliament;  but  a  person  is  not  bound 
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1841.        to  take  notice  of  the  days  of  holding  a  Borough  Court:  if  a 

Yammer      ^^^^e  of  trial  for  the  next  Borough  Court  be  held  good,  the 

,,     <^  notice  would  be  sufficient  if  the  Court  were  held  the  very 

MoUNTFORDu 

next  day.]  The  12l8t  section  of  the  Municipal  Corporation 
Act  {5  &6  Wm.  4,  c.  76)  requires  ten  days'  previous  notice 
to  be  given  of  the  time  of  holding  a  borough  session. 
[Parke,  B. — The  plaintiff  might  have  asked  the  recorder  to 
fix  a  day  for  trying  the  cause  and  have  given  notice  of  trial 
with  reference  to  that  day.  It  appears  fix>m  TickTs  Prac- 
tice (a),  that  a  day  must  be  mentioned  in  a  notice  of  trial 
before  the  sheriff,  and  there  is  no  reason  for  a  difierent 
practice  on  triab  before  a  recorder;  this  is  not  a  duty 
arising  fix)m  the  office  of  recorder,  but  it  is  a  duty  imposed 
by  act  of  Parliament].  At  all  events,  the  objection  should 
have  been  taken  on  the  hearing  of  the  summons  before  the 
judge  at  Chambers.  If  that  had  been  done,  the  plaintiff 
might  have  abandoned  the  notice  and  ^ven  a  firesh  one. 
He  was  stopped  by  the  Court* 

Humfreyy  in  support  of  the  rule. — ^The  defendant  was  not 
bound  to  go  before  a  judge  to  set  aside  the  notice  of  triaL 
A  party  giving  a  defective  notice  proceeds  at  his  peril,  and 
the  defendant  may  refuse  to  appear  at  the  trial,  and  after- 
wards set  aside  the  proceedings.  [Parke,  B. — The  question 
here  is,  whether  the  defendant,  having  stated  one  ground  of 
objection  before  the  judge  when  he  might  have  raised  both, 
can  now  apply  to  set  aside  the  proceedings,  when  if  he  had 
token  the  other  objection  the  plaintiff  might  not  have  gcme 
to  trial.]  Assuming  the  irregularity  as  to  the  notice  of  trial 
to  be  waived,  the  writ  of  trial  is  irregular.  The  juiy  should 
have  been  summoned  fix)m  the  county  in  which  the  venue 
was  laid.  It  was  never  contemplated  by  the  3  &  4  Wm.  4, 
c  42,  s.  17,  that  a  party  should  lose  his  privilege  of  trying 
his  cause  before  a  county  jury.  That  is  evident  from  the 
language  of  Jlderson,  B.,  in  Farmer  v.  Mountford  (b), "  It 
may  be  that  the  statute  which  authorises  the  Court  to  issue 
writs  of  trial  to  inferior  tribunals,  enables  the  latter  to  try 

(a)  p.  468.  (6)  Ante,  p.  46. 
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sent  to  them  by  men  of  that  class,  who  are  compellable  1 84 1 . 

by  the  general  Jury  Act  to  try  an  ordinary  case.     If  that  be  fIrmhT 

80^  the  recorder  may  have  power  to  summon  a  jury,  who,  in  ^^^^^^^^^ 
of  disobedience  could  be  compelled  to  attend." 


Lord  Abikgeb,  C.  R — ^The  rule  must  be  discharged.  I 
diink  that  the  notice  of  trial  should  have  named  the  day  on 
which  it  was  to  take  place;  but  that  objection  has  been 
waived  by  the  omission  to  raise  it  at  the  hearing  of  the  sum- 
mons. The  next  question  is,  whether  or  not  the  writ  of  trial 
ii  void,  on  the  ground  that  it  directs  the  recorder  to  sum- 
mon a  jury  fix)m  the  town  and  borough  of  Northampton. 
In  my  opinion  it  is  not  void  on  that  ground.  There  are  no 
wofds  in  the  act  to  give  the  recorder  jurisdiction  to  summon 
i  jury  of  the  county,  nor  have  the  Courts  at  Westminster 
my  power  to  authorize  him  so  to  da  The  meaning  of  the 
act  is,  that  the  inferior  judge  shall  summon  for  writs  of  trial 
nch  a  jury  as  by  law  and  usage  he  is  entitled  to  summon. 
The  recorder  was,  therefore,  right  in  summoning  a  jury  of 
the  borough. 

Pabkb,  B. — I  think  that  the  meaning  of  the  act  must  be 
td»n  to  be,  that  the  judge  of  the  inferior  Court  shall  try 
die  came  by  a  jury  summoned  as  in  pleas  for  the  recovery 
of  debts  m  his  own  Court  The  party  loses  no  privilege  by 
laving  his  cause  tried  by  a  town  instead  of  a  county  jury, 
far  no  causes  are  to  be  tried  before  these  inferior  tribunals, 
eioept  such,  as  in  the  opinion  of  the  superior  judge,  are  not 
likely  to  involve  any  difficult  question  of  fact  or  law.  The 
woids  of  the  act  are  laige,  and  I  should  have  thought  the 
mrit  good,  if  it  had  directed  the  recorder  to  summon  a  jury 
genetally  without  naming  the  district  fix)m  which  they  were 
to  be  summoned.  As  to  the  other  objection,  I  agree  with 
die  Lord  Chief  Baron  that  it  has  been  waived. 

GuBNBT  and  Rolfe,  B.'s  concurred. 

Rule  discharged. 

VOL.  I. — ^N.  S.  B   B  D.    p.   C 
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1841. 

Steineker  v.  Barker* 

In  an  action  ASSUMPSIT  by  indorsee  against  drawer  of  a  bill  of 
agdnstdrew-  exchange.  The  declaration  alleged  that  **the  defendant 
S«cb^*"  on  the  5  th  of  May,  1841,  made  his  bill  of  exchange  m 
the  declaration  writing,  and  directed  the  same  to  one   G.   Baxter,  and 

need  not  con* 

tain  anj  pro-  thereby  required  the  said  6.  Baxter  to  pay  to  the  order  of 
bilL  T^AMn-  ^^^  defendant  lOSL  7s.  6e{.,  two  months  after  the  date  thereof, 
^*^-  ^•.        which  period  had  elapsed  before  the  commencement  of  this 

The  onus-  ^         *  ^ 

tion  is  onlj  suit :  and  the  defendant  then  indorsed  the  said  bill  to  the 
cial  demuiT^  plaintiff,  and  the  said  6.  Baxter  did  not  pay  the  said  bill. 
Per  jiUgfiom,  although  it  was  presented  to  him  on  the  day  when  it  became 
due,  whereof  the  defendant  then  had  notice ."  Tlien  fUDowed 
a  count  on  an  account  stated,  and  the  promise  laid,  was 
confined  to  that  count,  to  which  the  plaintiff,  after  plea, 
entered  a  nolle  prosequi. 

The  defendant  pleaded  to  the  first  count,  that  he  had  not 
notice  of  the  dishonour  of  the  bill,  on  the  day  when  the 
same  became  due,  modo  et  formL 

Special  demurrer,  assigning  for  causes,  that  the  defendant 
was  not  entitled  to  notice  of  the  dishonour  of  the  said  bill, 
on  the  day  when  it  became  due,  and  that  the  pretended 
traverse  raised  an  issue  wholly  immateriaL 

The  points  marked  for  aigument  on  the  part  of  the 
defendant  were,  that  the  declaration  was  insoffici^it;  first, 
because  it  stated  that  the  defendant  had  notice  on  the  day 
of  the  dishonour  of  the  bill ;  and  secondly,  because  the  fint 
count  contained  no  averment  of  any  promise  by  the  dto^ 
fendant  to  pay  the  bilL 

Bally  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 

Wordsworthy  contra.  It  is  admitted  that  the  plea  raises 
an  immaterial  issue,  but  it  is  contended  that  the  declaration 
is  bad,  in  omitting  a  promise  to  pay,  and  that  such  objection 
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is  Dot  matter  of  fomiy  but  of  substance,  and  may  be  taken 

advantage  of  on  general  demurrer.     Henry  v.  Burhidge  (a), 

ytBs  an  action  by  indorsee  against  the  drawer  of  a  bill  of 

eiLcbange,  and  no  promise  to  pay  was  alleged :  Tindal,  C. 

J.9  aajBy ''  In  this  action,  which  is  against  the  drawer,  the 

bill  does  not  constitute  a  debt  but  raises  a  promise,  by 

insplication  of  law,  to  pay  in  case  of  the  acceptor  filing  to 

do  80^  that  promise,  I  am  of  opinion,  ought  to  be  alleged 

in  the  declaration.*'   It  is  submitted  that  the  true  distinction 

ii  there  pointed  out  between  an  action  against  the  acceptor, 

and  one  against  the  drawer  of  a  bill;  in  the  former  case 

it  18  conceded  that  no  promise  need  be  alleged,  because 

the  liability  of  the  acceptor  is  absolute,  and  arises  from  an 

eqwess  contract  to  pay  at  all  events,  but  the  drawer  only 

undertakes  to  pay  upon  de&ult  of  the  acceptor,  and  upon 

leceiving  due  notice  of  dishonour.     Secondly,  the  objection 

ii  one  of  substance,  Hayter  v.  Moat  (b)  and  Harding  v. 

Bibel  (c)  shew,  that  when  it  is  necessary  to  allege  a  promise 

in  the  declaration,  the  omission  may  be  taken  advantage  of 

on  general  demurrer.     Those  cases  decided  that  a  promise 

to  pay  must  be  alleged  in  the  common  indebitatus  count, 

OrjfitAs  Y.  Roxburgh  (d),  will  perhaps  be  cited  on  the 

other  ode,  but  in  that  case  Hayter  v.  Moat  and  Harding  v. 

Hibelf  were  not  referred  to. 

Bail  in  rejdy.  The  declaration  is  according  to  the  form 
given  by  the  rule,  T.  T.,  1  Wm.  4.  That  form  contiuns  no 
promise.  There  is  no  reason  why  a  promise  should  be 
alleged,  when  it  cannot  be  traversed.  Besides,  the  action 
ii  brought  on  a  bill  drawn  by  the  defendant,  payable  to 
Ids  own  order,  and  indorsed  by  him  to  the  plaintiff,  so  that 
I  privity  exists  between  the  parties. 

Lord  AmNOEB,  C.  B. — Since  the  new  rules  of  pleading 

(•)  AmU^  voL  S,  p.  484,  O.  S. ;  (c)  4  Tyr.  314. 

3  Bbg.  N.  C.  501.  (d)  Ante,  vol.  6,  p.  133,  O.  S. ; 

(»)  2  M.  &  W.  56.  2  M.  &  W.  734. 

B  B  2 
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1841.        preclude  a  defendant  from  traversing  the  promise  to  pay, 

g7"^^7i[«     ^  ^*°  ^^  ^^  motive  for  alleging  it     If  that  view  of  the  case 

V-  had  been  presented  to  the  Court  of  Common  Pleas  in 

Henry  v.  Burhridgey  I   cannot  help  thinking  that  they 

would  have  come  to  a  different  conclusion.     There  must  be 

judgment  for  the  plaintiff. 

Alderson,  B. — ^It  is  sufficient  to  say,  as  I  said  in  Griffiiki 
V.  Roxburgh^  that  the  omission  of  a  promise  to  pay  is 
matter  of  form,  and  can  only  be  taken  advantage  of  on 
special  demurrer.  It  cannot  be  matter  of  substance,  when 
the  promise  is  not  traversable. 

GuRNEY,  B.,  concurred. 

Judgment  for  Plaintiff. 


WlODEN  V.  BiRT. 

In  order  to  ob-  JLN  this  case  Cowling  renewed  his  application  (a)  for  leave 
issue  ex^u-  *^  ^^"®  execution  on  a  judgment,  obtained  in  the  Court  of 
tion  on  a  judg-  Common   Pleas  at  Lancaster,  on  an  amended   affidavit, 

ment  of  the  ^ 

Common  Pleas  which  stated,  *^  that  the  defendant  is  not  now  resident  in 
under  the  4  dc  ^^  county  of  Lancaster,  but  resides  in  the  neighbourhood 
62!^3?'the  ^^  London,  and  has  removed  since  the  commencement  of 
affidavit  must     this  action,  all  his  (roods,  chattels,  and  effects,  out  of  the 

shew  that  the      ...     .  o  '  — »  -~7 

defendant  was  jurisdiction  of  the  Couit  of  Commou  Pleas,  at  Lancaster, 
^'jurisdiction  <^^  ^^  ^^^  ^^^  &^7  goods,  chattels,  or  eflects,  within  the 
at tho'tkneof  ^^  jurisdiction,  whereupon  this  deponent  can  levy  for  the 
judgment,  and    amount  of  the  judgment,  obtained  against  him  or  any  part 

then  had  goods    r  /.« 

there,  and  has    thereoL 
since  removed 
his  person  and 

goods  from  i^rd  Abinger,  C.  B. — ^It  is  consistent  with  that  affidavit, 

tnence* 

that  the  defendant  was  never  in  the  county  until  after  judg- 
ment, and  would  be  satisfied  by  his  having  been  casuaUy  in 

(a)  See  the  case,  cmle,  p.  93. 


r. 
BlRT. 
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Ae  ooonty  since  the  judgment     The  act  only  applies  to        1841. 
cases  where  the  party  was  a  resident  within  the  county  at      Wmden 
die  time  of  action  brought,  and  has  afterwards  left  it  in 
Older  to  avoid  execution. 

CowUng.  The  judgment  of  the  Court  is  conclusive  as  to 
the  fiict  of  his  having  been  resident  in  the  county,  at  the 
time  of  action  brou^t,  otherwise  the  Court  would  have 
had  no  jorisdiction  to  entertain  the  cause. 

Parks,  B.-^You  had  better  amend  the  affidavit  by 
shewing,  that  at  the  time  of  the  judgment,  the  defendant 
leaded  within  the  jurisdiction  of  the  Court,  and  had  goods 
there^  which  he  has  subsequendy  removed. 

Cowling^  on  a  subsequent  day,  renewed  the  application, 
upon  an  affidavit  which  stated,  that  ^^  at  the  time  of  the 
judgment,  the  defendant  was  resident  within  the  jurisdiction 
of  the  Court  of  Common  Pleas,  at  Lancaster,  and  had  at 
that  time,  goods  and  chattels  there,  and  has  since  removed 
them.** 

Pee  Cubiam. — That  is  sufficient 

Rule  granted. 


Raynes  and  Another  v.  Joshsb  and  Otb£b& 

1  HIS  was  a  rule,  calling  on  the  plaintifls  to  show  cause  A  ca.  sa.  is- 
why  the  writ  of  fieri  Sodas,  issued  in  this  cause,  and  tested  four  joLt  de- 
Uth  August,  1841,  should  not  be  set  aside  for  irregularity,  J^^^^ 
irith  costs.     It  appeared,  from  the  affidavits,  that  in  No-  ^^  >**  «*«: 

^  ^  cution  and  dii- 

charg^d  under 
Ikt  Inaolvient  Act.  The  plaintiff  afterwards  issued  a  fi.  fa.,  against  the  four  defendants  under 
vlicfa  ikm  sheriff  wiied  the  gnods  of  the  one  who  had  been  discharged. 

HM  (dobitante  Parke,  B.)  that  the  writ  was  irregular,  in  liaving  been  (issued  against  a 
futf  &diarged  under  the  Insolvent  Act,  and  that  it  should  have  issued  against  the  three,  only 
nggeHiag  the  discharge  of  the  one. 

BM  l^  iVAf,  B.,  that,  at  all  events,  the  writ  should  not  have  been  executed  against  the 
ywdtoftnedefandantso  *' 
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Raynes 

and  Another 

o. 

Jones 

and  Others. 


vember,  1839,  a  writ  of  fieri  facias  issued  agidnst  the  fi 
defendants,  under  which  nothing  was  done.  Ob  the 
July,  1840,  a  ca.  sa.  issued  against  the  four  defendai 
under  which  Jones  was  arrested,  on  the  10th  Jiily^  by  i 
sheriff  of  Carnarvonshire.  He  subsequently  filed  his  ] 
tition  for  relief  under  the  Insolvent  Debtors'  Act ;  m 
on  the  22d  August  was  discharged,  by  order  of  the  Insolv^ 
Court,  on  giving  bail  for  his  appearance  at  the  hearing 
his  petition.  On  the  13th  November,  of  the  same  yc 
he  was  finally  discharged.  On  the  9th  October,  1841,  i 
sheriff  seized  a  horse  belonging  to  Jones,  by  virtue  oi 
second  writ  of  fieri  facias  issued  against  the  four  defendas 
This  was  the  writ  to  which  the  present  rule  related. 
directions  had  been  given  to  the  sheriff  not  to  seize  i 
property  of  Jones,  but  certain  leasehold  property  of  1 
other  three  defendants  was  pointed  out,  as  liable  to  t 
execution. 


/.  Henderson  showed  cause.  The  writ  of  fieri  facia 
regular,  as  it  pursues  the  judgment  against  the  four  defSn 
ants,  Clarke  v.  Clements  (a).  The  dischaige  of  Jon 
under  the  Insolvent  Debtors'  Act,  worked  no  discharge, 
point  of  law,  as  to  the  debt  due  from  the  other  three.  I 
conceded,  that  a  voluntary  discharge  of  one  of  several  < 
fendants,  would  operate  as  a  discharge  of  the  debt  at 
all ;  but  it  is  different  where  the  dischaige  is  by  opent 
of  law.  Then  it  is  objected  that  a  fieri  facias  cannot 
issued  after  a  ca.  sa.  has  been  executed  against  one  defei 
ant ;  but  there  is  no  such  universal  nile  that  a  fi.  fiu  d 
not  follow  a  ca.  sa.  No  doubt  a  ca.  sa.,  once  ezecut 
operates  as  an  absolute  discharge  of  the  debt ;  but,  in  t 
case,  it  is  not  the  mere  taking  of  the  party  which  is  a  bai 
another  execution,  but  his  discharge  with  the  consent  of 
plaintiff.  \^Lord  Jbinger,  C.  B. — Suppose  the  sheriff  1 
returned  cepi  corpus,  could  the  plaintiff  afterwards  h 


(a)  6  T.  R.  626. 


mCUASLMAB  TBRM,   5  VICT. 


375 


sued  out  a  fieri  fiurias  against  the  four  defendants  ?]      It 
it  submitted  that  he  might,  since  the  seizure  of  one  de- 
imdant  would  not  operate  as  a  satisfaction  of  the  debt. 
A  fieri  fiicias  oould  not  have  issued  against  the  other  de- 
fendantsiy  until  after   the  discharge   of  Jones  under  the 
Insolvent  Act;  but  when  that  event  took  place,  his  cus- 
tody was  put  an  end  to  by  the  operation  of  the  statute, 
tad  all  the  legal  consequences  arising  from  his  being  in 
eartody  ceased.     {Parker  B. — Suppose  Jones  had  escaped 
cr  died  :  the  question  is,  whether  his  discharge,  under  the 
Insolvent  Act,  has  not  the  same  effect  ?]     In  the  1  &  2 
TkL  c  110,  &  91,  the  Legislature  does  not  appear  to  have 
contemplated  the  case  of  a  dischaige  of  one  of  several  de- 
fendants.    At  all  events,  the  Court  will  not  interfere  in  a 
Rimmary  way,  as  the  party  has  a  remedy  by  audit&  quereUL 


1841. 


Raynfs 
tad  AaoCbcr 

V. 

Jones 
and  Othen. 


JeroiSj  in  support  of  the  rule.  There  docs  not  appear  to 
be  any  authority  directly  in  point ;  but,  upon  principle, 
the  writ  is  irregular.  The  taking  of  one  of  several  de- 
fendants is  an  execution  of  the  writ  as  to  all ;  and  it  is  the 
•me  with  req)ect  to  the  discharge  of  one.  [Parke,  B. — 
If  the  position  in  Baccrii  Abridgment  tit  *'  Execution^  is 
coirecty  that  if  a  party,  taken  on  a  ca.  sa.  escapes,  a  new 
eiecution  may  issue,  it  would  seem  that  in  this  case  a 
fieri  fiuaas  might  be  sued  out  Mounson  v.  Cleyton  is  to 
the  same  eflect]  (a).  A  fieri  fecias  cannot  issue  afler  a  ca.  sa. 
has  been  executed  ;  it  is  entirely  a  new  practice  to  permit 
t  party  to  have  concurrent  writs  of  different  kinds,  and 
vises  firom  the  present  practice  of  not  entering  writs  of 
execution  on  the  record  until  after  their  return.  Under 
the  old  practice,  if  any  party  was  taken  under  the  writ, 
there  must  have  been  a  return  of  cepi  corpus  entered  on 
die  record.  There  would,  then,  have  been  an  incon- 
aslency  to  have  aflerwards  entered  a  fieri  fiicias.      The 


{a)  Cro.  Car.  240. 
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Rayneb 
ud  Another 

r. 
JONKB 
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plaintiff  should  have  proceeded  against  the  tliree  other 
defendants,  by  alias  and  plurles  writs  of  ca.  sa.  [Parki, 
R — The  writs  must  follow  the  judgment,  or  some  reaaoo 
must  be  given  why  they  do  not]  Besides,  the  I  &  2  Vict 
c  110,  8.  91,  enacts,  ^  That  after  any  person  shall  have 
become  entitled  to  the  benefit  of  that  act,  by  any  sod 
adjudication  as  aforesaid,  no  writ  of  fieri  facias,  or  el^ 
shall  issue  on  any  judgment  obtained  against  such  prisona^ 
for  any  debt  or  sum  of  money*  with  respect  to  whidi  soeh 
person  shall  have  become  so  entitled."  This  writ,  there- 
fore, is  bad,  for  including  the  defendant  Jones.  [Parki, 
B. — The  writ  should  have  directed  the  sheriflb  to  levy  oi 
the  goods  of  the  other  defendants,  suggesting  the  disdiaige 
of  Jones.]  The  21  Jac  1,  c.  24,  (which  enables  a  (dain- 
tiff  to  take  out  executions  against  the  land  or  goods  of  i 
party  who  dies  in  execution,)  shows  that  at  common  law  i 
fieri  fecias  could  not  issue  afler  a  ca.  sa.  vras  oooe 
executedt 


Lord  Abingeb,  C.  B. — I  am  prepared,  if  it  were  ne- 
cessary, to   say    that   this  writ   is  irregular,  upon  moie 
grounds    than  one.       If  the  insolvent  Debtors'  Act  wii 
intended   to   apply   not   only    to   sole,  but  also  to  joint 
debtors,  .which  in  my  opinion  it  was,  then'  this  writ  ii 
irregular,  because  there  is  an  express  clause  in  the  act,  tbat 
no  writ  of  fieri  facias  shall  issue  for  any  debt,  with  reqwct 
to  which  a  person  shall  be  discharged.     Here,  such  wnt 
has  issued,  and  that  proceeding  is  contrary  to  law,  and 
must  be  set  aside.     It  seems  to  me  that  there  would  have 
been  no  inconsistency  in  entering  upon  the  record  the  dis- 
charge of  Jones,  in  order  to  have  a  writ  of  the  same  kind 
against   the   three   other  defendants,  for  I   cannot  think 
that  his  discharge  under  the  act,  operated  as  a  dischaige 
of  the  debt  as  to  the  other  defendants.     But,  at  all  events, 
the    statute   declares,   that   a  fieri    facias    shall   not  issue 
against  a  party  discharged,  and  here  it  has  issued.     The 
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rak  will  be  absolute  to  set  aside  the  writ  and  execution, 
bat  the  defendants  must  undertake  not  to  bring  any 
vtion. 

Pabxb,  R — With  respect  to  setting  aside  the  writ,  on 
die  ground  of  its  having  issued  against  the  four  defendants, 
loitertain  some  doubt  I  am  inclined  to  think  that  it  is 
iiregalar,  and  that  the  proper  course  was  to  have  taken  out 
sew  process  against  the  three  other  defendants,  suggesting 
it  dischaige  of  the  one  defendant,  and  giving  that  as  a 
RSBon  why  the  writ  varied,  in  the  number  of  defendants, 
bom  the  judgment  I^  however,  it  was  necessary  for 
die  decision  of  this  case,  I  should  take  time  to  consider  ; 
hot  I  am  satisfied  that  this  writ,  at  all  events,  ought  not  to 
brae  been  executed  against  the  goods  of  the  insolvent 
debtxnr*  Positive  directions  should  have  been  given  to  the 
Aeriff  not  to  levy  on  his  goods.  The  words  of  the  Insol- 
fnit  Act  seem  to  contemplate  the  case  of  one  defendant 
iloae ;  but  it  is  clear  that  the  Legislature  meant,  that  no 
writ  should  be  executed  against  one  of  several  joint  deb- 
ton^  who  was  discharged  under  that  act  Either,  then, 
dos  writ  is  irregular,  as  having  issued  against  Jones,  or  the 
plaintiff  should  have  given  the  sheriff  directions  not  to 
touch  his  goods.  I  am  not  quite  prepared  to  say,  that  no 
writ  should  have  issued  against  Jones ;  my  idea  is,  that 
in  these  proceedings  it  is  right  that  the  writ  should  follow 
die  judgment,  and  special  directions  should  be  given  to  the 
dieriff,  as  to  the  mode  of  levying. 


1841. 


Raynbb 
and  AboUmt 

V. 

Jon  KB 
•ndOthen. 


GuRsrEY,  R — As  the  Insolvent  Act  has  provided,  that 
ifter  the  discharge  of  a  prisoner  no  writ  of  fieri  facias  shall 
against  the  insolvent,  this  writ  is  irregular. 


RoLTB,  B. — ^It  is  expressly  enacted  that  no  writ  shall 

Rule  absolute. 
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Brokenseure  v.  Morgan. 

A  plea  that  the  xJEBT,  for  money  lent      The  defendant,  who  was  under 

setTo&ihe^  terms  of  pleading  issnablj,  pleaded  (amongst  other  pleas,) 

^^Vfr^  ^^^^  ^^*^  ^^^  plaintiflF  ought  not  to  be  admitted  to  say,  that  the 

afiraiiut  a  defendant  was  indebted  to  him  on  the  said  causes  of  acti<n» 

the  now  dc-  ^  because,  theretofore,  and  before  the  commencement  of  the 

i^b^bro  '"ht  ^"^*»  ^  ^^^'  ^^'  ^'  *®  defendant  impleaded  the  plaintiff 
by  him  against  in   an  actiou,   ou    promises   in    her  Majesty's   Court   of 

the  now  plun-     ^  ,     t»        ,  \ir  .  t      a  i 

tiff  when  the  Queens  Bench,  at  Westminster,  and  anerwaras,  to  wit, 
thZc^^faee  ^^'  ^^''  declared  in  the  said  action;  and,  in  his  dedaiadoiiy 
judgmen^  for    the  defendant,  accordimr  to  the  course  and  practice  of  the 

the  now  de-  ,  °  *      ^ 

fendant  is  not  said  Court,  complained  that  the  plaintiff  was  indebted  to 
mentr(K;oier^  ^^  defendant  in  L,  for  and  upon  the  consideratioiif 

roi^of  H*  T^  therein  mentioned ;  that  afterwards  the  now  plaintiff,  by 
4  Wm.  4.  •  his  attorney,  amongst  other  pleas  pleaded  m  the  said  action, 
that  the  now  defendant,  before  and  at  the  tiinte  of  the 
commencement  of  the  said  action,  and  at  the  time  of 
pleading  the  said  pleas,  was  indebted  to  the  now  plaintiff 
in  /L,  for  money  lent  by  the  now  plaintiff  to  the  de- 

fendant, and  that  he  the  now  plaintiff  was  ready  and  willing 
and  he  did  by  his  said  plea  offer,  to  set  off  and  allow  to  the 
now  defendant,  out  of  the  said  last  mentioned  sum  of 
money,  the  full  amount  of  his  damages  in  the  said  actioD, 
which  said  last  mentioned  sum  of  money,  so  pleaded  in  the 
said  action,  by  the  said  plaintiff,  was  the  identical  sum  of 
money  in  the  now  plaintiff's  declaration  mentioned,  and 
for  which  the  now  plaintiff  hath  impleaded  the  de- 
fendant ;  that  the  now  defendant,  by  way  of  replication 
to  the  said  plea  of  set-off,  of  the  now  plaintiff,  replied  that 
the  plaintiff  was  not  indebted  to  the  now  plaintiff,  in 
manner  and  form,  as  the  now  plaintiff,  in  his  said  plea  of 
set-off  alleged,  and,  therefore,  issue  was  joined  between  the 
said  parties,  and  such  proceedings  were  thereupon  had  that 
the  jurors  of  the  jury  being  summoned  in  the  said  action, 
and  having  come  to  speak  the  truth  of  the  matters  in  issue 
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in  the  said  action,  and  being  chosen,  tried,  and  sworn,  did       1841. 
»  to  the  said  issue,  upon  the  said  plea  of  set-off,  say  upon  BBOMNsmi 
their  oath,  that  the  now  defendant  was  not  indebted  to  the      ,    ^' 

MoEOAN. 

now  plaintiff  in  manner  and  form,  as  the  now  plaintiff,  in 
his  said  plea  of  set-off,  alleged  ;  and  afterwards,  to  wit,  &c., 
die  noiw  defendant,  by  the  consideration  and  judgment  of 
the  said  Coiut,  recoyered  in  the  said  action  against  the 
DOW  plaintiff  L    &a,    prout   patet    per  record  um, 

fUcb  said  ju^;ment  still  remains  in  full  force  and 
efcct,  and  this  the  defendant  is  ready  to  veriiy  by 
Aesaid  record. 

The  above  plea,  not  stating  in  the  mai^in  the  date  of  the 
judgment  and  the  number  of  the  roll,  the  plaintiff  signed 
judgment  under  the  8th  rule  of  H.  T.,  4  Wm.  4,  which 
aiders,  that  "  where  the  defendant  shall  plead  a  plea  of 
judgment  recovered  in  another  Court,  he  shall,  in  the  mar- 
gm  of  snch  plea,  state  the  date  of  such  judgment,  and 
if  such  judgment  shall  be  in  a  Court  of  Record,  the 
munber  of  the  roll  on  which  such  proceedings  are  en- 
tered, if  any ;  and  in  de&ult  of  his  so  doing,  the  plmndff 
ihall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea, 
tfid  in  case  the  same  be  falsely  stated  by  the  defendant,  the 
pUntifi^  on  producing  a  certificate  from  the  proper  officer, 
or  person  having  the  custody  of  the  records,  or  proceedings 
of  the  Court,  where  such  judgment  is  alleged  to  have  been 
recovered,  that  there  is  no  such  record,  or  entry  of  a 
judgment,  as  therein  stated,  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or 
Judge. 

BtM  moved  to  set  aside  the  judgment  as  irregular.  He 
contended  that  the  present  pica  did  not  fall  within  the 
nde,  which  vras  intended  to  apply  only  to  a  plea  of  a 
fanner  judgment  recovered  by  the  plaintiff  agiunst  the 
defendant,  for  the  identical  cause  of  action  sued  for. 

Martin  showed    cause   in  the  first  instance,  and  con- 
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Morgan. 


1841.        tended  the  present  plea  was  within  the  evil  intended  to  be 
„*^~"v'""^     remedied  by  the  rule  of  Court;  it  was  substantially  a  hid^ 

BaOKENBHIRE  •'  ^  ...  TT 

ment  recovered  against  the  plaintiff  in  respect  of  the  debt 
he  was  sumg  for. 

Parke,  B. — ^I  certainly  think  that  this  plea  is  not  within 
the  rule,  which  was  intended  to  apply  only  to  the  ordinary 
sham  plea  of  a  judgment  recovered  by  the  plaintiff.  It  has 
been  decided,  that  the  rule  of  Court  does  not  apply  to  a 
plea  by  an  executor  of  a  judgment  recovered  against  the 
testator  (a). 


The  rest  of  the  Court  concurring. 


Rule  absolute. 


(a)  See  Power  v.  Izod,  1  Scott,  119. 


t 


Where  the 
defendant  was 
on  the  point 
of  quitting 
England,  and 
the  plaintiff 
obtained  a 
judge's  order  to 
lold  him  to  bail 
for  422/.,  but 
indorsed  the  ca- 
pias for  422/. 
13«.  4d.  which 
was  the  amount 
of  the  debt, 
the  Court  al- 
lowed the 
capias  to  bo 
amended  on 
payment  of 
costs,  the  de- 
fendant to  be 
discharged  out 
of  custody,  on 
paying  into 
Court,  422/., 
and  20/.  for 
costs,  to  be 
taken  out  on 
perfecting  spe- 
cialbail. 


Plock  V.  PACHBa 

In  this  case  the  defendant  had  embarked  at  Southampton, 
in  a  vessel  bound  for  the  West  Indies,  and  was  arrested  at 
Falmouth,  by  virtue  of  a  capias  issued  under  the  1  &  2  Vict 
c.  1 10,  s.  3.  The  debt  sworn  to  was  422/L  13#.  4d.,  but  die 
judge  indorsed  the  order  for  a  capias  for  422/.  only.  The 
plaintiif  issued  the  capias  for  422/.  ISs.  4dL,  and  indorsed  it 
for  bail  to  that  amount. 

R,  V.  Richards  moved  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  be  dischaxged 
out  of  custody,  and  why  the  plaintiff  should  not  pay  the 
costs  of  the  application.  The  1  &  2  Vict  c  110,  &  3, 
empowered  a  judge  by  special  order  to  direct  a  defendant 
about  to  quit  England,  to  be  held  to  bail  for  such  sum  as 
the  judge  shall  think  fit,  and  thereupon  it  shall  be  lawfiil 
for  such  plaintiff,  within  the  time  which  shall  be  expressed 
in  such  order,  but  not  afterwards,  to  sue  out  one  or  more 
writ  or  writs  of  capias  into  one  or  more  different  counties, 
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Cleasby  shewed  cause  in  the  first  instance,  and  also 
moved  for  a  cross  rule  to  shew  cause  why  the  writ  of  capias 
Aoakl  not  be  amended  by  substituting  the  sum  of  422/L  for 
diat  of  422/L  ISs.^,  The  general  rule  is  to  permit  the 
amendment  of  writs  where  the  justice  of  the  case  required 
ity  and  no  injury  was  done  to  either  party.  In  Laroche  v. 
WaArtmgh  (6),  which  was  a  similar  application,  Lord 
Kenjfom  says,  '^The  justice  of  the  case  requires  that  we 
ibonld  permit  the  plaintiff  to  amend.  If  the  defendant  had 
iideed  suffered  by  the  excess  in  the  execution,  that  might 
hive  varied  the  case,  but  here  he  has  not  sustained  any 
dmi^  by  it"  In  the  present  case,  no  damage  could  have 
been  sustained  by  the  defendant  It  was  merely  a  mistake 
of  the  judge  in  omitting  to  indorse  on  the  order  the  full 
imoant  of  the  debt  \_Alders(my  B. — That  is  not  so:  the 
diiid  section  of  the  1  &  2  Vict,  c  110,  empowers  the  judge 
to  direct  a  party  to  be  held  to  bail,  *'  for  such  sum,  as  such 
judge  shall  think  fit,  not  exceeding  the  amount  of  the  debt 
or  damages,"  and  it  is  by  no  means  uncommon  for  a  judge 
purposely  to  omit  the  shillings  and  pence.  I  am  constantly 
ID  the  habit  of  doing  so.]  The  Court  have  power  to  make 
the  amendment  under  the  sixth  section,  which  provides  that 
it  riiall  be  lawful  for  any  person  arrested  upon  any  such 
writ  of  capias,  to  apply  at  any  time  after  such  arrest  to  a 

(s>  Ante.  ToL  1,  p.  535,  O.  S. ;  1  Add.  &  E.  533,  8.  C. 
(*)  2  T.  R.  737. 


Pl-OCK 

o. 

Pacheo. 


ai  the  ease  may  require,  against  such  defendant,  and  directing  1 84 1 . 
Um  to  be  held  to  bail,  which  capias  shall  be  in  the  form 
eontained  in  the  schedule  to  the  act  annexed.  That  form 
requires  the  writ  to  be  indorsed  for  the  amount  of  bail 
ordered  by  the  judge.  In  this  case,  the  arrest  having  been 
made  for  a  larger  amount,  the  proceeding  was  void.  The 
Inmost  strictness  was  required  in  a  writ  of  capias.  In  Hodg- 
Kmoii  y.  Hodgkinson  (a)  the  defendant  was  discharged  out 
of  custody,  because  the  copy  of  the  capias  appeared  to  be 
to  the  sheriffir  of  Middlesex. 
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1841.       judge  of  one  of  the  superior  Courts  at  Westminster,  or  to 

^^■^^"""^^     the  Court  in  which  the  action  shall  have  been  commenced, 

V.  for  an  order  or  rule  on  the  plaintiff  in  such  action  to  shew 

Pacuxo* 

cause  why  the  person  arrested  should  not  be  dischaiged  out 

of  custody,  and  it  shall  be  lav^ful  for  such  judge  or  Court  to 

make  absolute  or  discharge  such  order  or  rule,  and  to  direct 

the  costs  of  the  application  to  be  paid  by  either  party,  w  U 

make  such  other  order  therein  as  to  such  judge  or  Comt 

ehall  seem  Jit 

R.  V.  BichardSf  in  reply.  In  TrotterY.  Bass(a\  the  Court 
of  Common  Pleas  held  that  they  had  no  jurisdiction  to  amend 
a  writ  of  summons.  It  is  true  that  this  Court  had  allowed 
writs  of  summons  to  be  amended,  when  the  claim  would 
otherwise  be  barred  by  the  Statute  of  Limitations,  but  in 
Lakin  ▼.  Watson  (6),  Parke,  B.,  observes,  that  the  power 
to  amend  is  confined  to  cases  of  that  kind.  [^Alderson,  R— 
That  case  was  decided  before  the  1  &  2  Vict.  c.  110  came 
into  operation.]  In  Partridge  v.  Wallbank  (c),  this  Court 
refused  an  appUcation  to  amend  a  writ  of  summons. 

Lord  Abinqeb,  C.  B. — As  it  does  not  appear  that  the 
plaintiff's  conduct  has  been  oppressive,  or  that  the  defendant 
has  suffered  any  inconvenience,  we  think  the  writ  ought  to 
be  amended.  The  sixth  section  of  the  statute  empowers  the 
Court  to  make  such  order  as  shall  seem  fit,  and  we  think, 
that  under  the  circumstances,  the  defendant  ought  to  be 
discharged  out  of  custody,  on  payment  of  the  sum  of  422JL 
into  Court,  together  with  20/.  for  costs,  in  lieu  of  bail  to 
the  action,  with  liberty  for  him  to  take  those  sums  oat  of 
Court  on  putting  in  and  perfecting  special  baiL  The  result 
will  be  that  the  rule  for  amending  the  writ  will  be  made 
absolute,  and  the  other  rule  discharged,  and  the  plaintiff 
will  pay  the  costs  of  this  application. 

( a)  Ante,  vol.  3,  p.  407,  O.  S. ;       2  C.  &  M.  686,  S.  C. 
1  Bing.  N.  C.  516.  S.  C.  (e)  Ante,  voL  5,  p.  93,  O.  S.; 

(6)  Ante,  vol.  2,  p.  633,  O.  S. ;       1  M.  &  W.  316,  S.  C. 
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Af.THMBDH,  B. — ^I  agree  in  thinking  that  the  writ  ought  to        1841. 
be  amended,  and  in  doing  so  we  do  not  depart  from  any    ^^"pj^^^^^ 
principle  formerly  laid  down  by   the   Court     We   have  ^' 

aOowed  writs  to  be  amended  where  the  situation  of  the 
piitiea  would  not  be  changed  by  such  amendment,  and 
lAeo  there  would  otherwise  be  a  fidlure  of  justice,  as  in  the 
CMC  referred  to  of  the  Statute  of  Limitations.  It  is  evident 
diat  the  judge  who  made  the  order,  thought  the  plaintiff  in 
danger  of  losing  his  debt  by  reason  of  the  defendant  quitting 
England,  and  the  question  is,  whether  that  circumstance 
does  not  bring  the  case  within  the  principle  upon  which  the 
CSourlB  have  allowed  amendment,  in  order  to  prevent  the 
adioii  firom  being  barred  by  the  Statute  of  Limitations? 
Beades,  there  is  something  by  which  the  writ  may  be 
mended*  The  rule  will  be  disposed  of  in  the  manner 
pointed  oat  by  the  Lord  Chief  Baron,  and  the  plaintiff  will 
be  snflkiently  punished  for  his  mistake  by  paying  the  costs 
of  this  application. 

Gduuby,  B*,  concurred* 

Rule  accordingly  (a). 

(«)  This  and  the  three  follow-  as  important  with  respect  to  the 
ioK  cases  were  decided  in  Hilary  practice,  under  the  1  &  2  Vict.  c. 
Tma,  1  S4t,  hat  are  inserted  early     110. 


TuTON  V.  Gale. 
\jROMPTON  moved,  to  make  absolute  a  rule,  that  a  sum  Where  a  party 
of  money  depouted  by  the  defendant  with  the  sheriff,  in  capias  under 
Bcu  of  bail,  might  be  paid  out  to  the  plaintiff     The  de-  cMJot'deJ^" 
fendant  had  been  arrested  on  a  capias,  issued  in  pursuance  '^K™?^®^, 
of  a  judge's  order  under  the  1  &  2   Vict.  c.  110,  s.  3.  riff  under  1.4, 
Subsequently,  he  was  discharged  out  of  custody,  on  deposit-  qpently  ne- 
iDg  under  the  fourth  section  of  the  above  act,  the  amount  ^^i^  the 

actkm,  the 
pbatiff  ii  stlilsd  to  take  the  mooey  out  of  Court  without  waiting  for  the  final  dttermination 
of  the  nut 
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1841.        indcH-sed  on  the  capias,  with  \0L  for  costs.     The  defendant 
*"Tr^'^~'     having  omitted  to  put  in  bail  to  the  action,  the  present 
9.  application  was  made.     Some  doubt  existed  as  to  whether 

the  plaintiff  was  entitled  to  take  the  money  out  of  Comt 
before  final  judgment,  or  other  determination  of  the  suit 
Where  money  was  paid  into  Court  in  lieu  of  bail,  under  the 
7  &  8  Geo.  4,  c.  71,  s.  2,  the  plaintiff  was  held  not  entitled 
to  receive  it  unless  judgment  had  been  obtained,  or  the  suit 
otherwise  legally  determined,  Johfuan  v.  fTall  (a).  In 
Mawe  V.  Softly  (6),  it  was  held  that  where  money  is  paid 
into  the  hands  of  the  sheriff,  in  lieu  of  bail,  the  defendant 
has,  under  the  7  &  8  Greo.  4,  till  the  day  for  perfiecting 
special  bail,  for  giving  notice  of  his  intention,  that  the 
money  shall  remain  in  Court  to  abide  the  event  of  the  soit 

Parke,  B. — ^I  think  you  are  entitled  to  have  the  role 
made  absolute.  In  Johnson  v.  Wall,  the  money  was  paid 
into  Court  in  lieu  of  bail  to  the  action,  but  where  money 
was  paid  in  under  the  43  Grea  3,  c  46,  s.  2,  in  lieu  of  bail 
to  the  sheriff,  the  practice  was  to  permit  the  plaintiff  to  take 
it  out  of  Court,  if  the  defendant  did  not  put  in  and  perfect 
special  bail  in  due  time. 

Rule  abeolute. 

(a)  AfUe,  vol.  4,  p.  315, 0.  S.  (6)  6  Bing.  634. 


RiCHABDS,  Public  Officer,  &c  r.  Dispraile. 

d!^r«p|^n  S^  JfloNTJG  U  SMITH  had  obtained  a  rule,  calling  upon 
application  jj^^  plaintiff  to  shew  cause  why  an  order  of  Gumey,  B.,  for 
under  the  1  &    holdimr  the  defendant  to  bail,  under  the  1  &  2  VicL  c  110, 

2  Vict.  c.  110,  . 

I.  3,  described*  s.  3,  should  not  be  rescinded,  and  why  the  defendant  should 
J^R!*J^on^  of  "^^  ^  discharged  out  of  the  custody  of  the  Waiden  of  die 

the  public  o£B- 

cen  of  the  Western  district  Banking  Company /or  Devon  and  Cornwall,**  but  the  words  *'far 

Devon  and  Cornwall**  were  omitted  in  the  capias,  the  Court  discharged,  without  costs,  a  rnle 

nisi  for  the  defendant's  discharge  out  of  custody,  upon  the  pluntiff  filing  an  affidavit " 

with  the  writ. 
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Fleet     Tlie  ground  of  objection  was  a  variance  in  the  title        1841. 
of  the  causey  between  the  affidavit  made  before  the  judge     RiciHaDs 
and  the  name  of  the  plaintiff  in  the  writ  of  capias.     In  the   P"Ww  Officer 
fanner^  the  plaintiff  was  described  as  "  John  Richards,  one     1>iwslaile. 
of  the  Public  Officers  of  the  Western   Dbtrict   Banking 
Companj,yor  Devon  and  Cornwall;^  in  the  writ,  the  words 
"ftr  Devon  and  Cornwall"  were  omitted. 

Erie  shewed  cause.  The  variance  is  immaterial.  A 
ptity  suing  in  a  particular  character  need  not  so  describe 
himself  in  the  writ  An  executor  may  issue  his  writ 
geoeFallj,  and  it  is  sufficient  if  he  describe  himself  as  exe- 
cotor  in  the  declaration  (a).  So  in  the  present  case,  there  is 
nothing  to  require  the  plaintiff  to  describe  himself  in  the 
writ  as  a  public  officer.  But  even  if  it  were  necessary  to 
frt  out  his  title,  he  has  done  so,  and  the  omission  of  the 
loealitj  cannot  vitiate  it 

Aldbbsoh,  B. — The  affidavit  is  admitted  to  be  suf- 
ficient, as  to  the  fact  of  the  defendant  going  abroad. 
The  Court,  therefore,  will  not  set  aside  the  order,  if  the 
plaintiff  shews  cause  with  the  affidavit  properly  entitled.  The 
(mly  question  is,  whether  the  rule  should  not  be  discharged 
upon  payment  of  costs,  but  as  it  is  not  objected  that  the 
defendant  has  been  improperly  arrested,  the  rule  will  be 
dischaiged  without  costs  on  either  side,  on  the  defendant 
filing  an  affidavit  omitting  the  words  '^for  Devon  and  Com- 
walL" 

Lord  Abinoeb,  C.  B.,  and  Gurnisy,  B.,  concurred. 

Rule  discharged  accordingly. 

(I)  See  HmikottY.  BoberU,  5  East,  150;   Sxetmiarsy. 

«Ce»  Yol.  1,  p.  97»  and  Free,  Executor  qf  F\ree  v.  fVkite,  post. 
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the  plaintiff 
arrested  him 
on  a  capias, 
issued  under 
the  85th  sec- 
tion.     In  the 
affidavit  of 


BiLTON   Ik    ClAPPBRTON. 

The  defendant    JV.  H.  WATSON  had  obtained  a  rule,  calling  on  Ac 

having  been 

remanded  plaintiff  to  shew  cause  why  the  writ  of  capias^  ismied  under 
i'yZtl  \fo.  the  1  &  2  Vict.  c.  110,  s.  85,  should  not  be  set  aside,  and 
why  the  bail-bond  should  not  be  delivered  up  to  be  can- 
celled. It  appeared  that  the  defendant,  who  was  an 
insolvent  debtor,  and  had  petitioned  for  his  dischaige  under 
the  above  act,  had  been  remanded  by  the  Court  for  sixteen 
debt,  the  plain-  months,  and  being  at  large,  was  arrested  by  virtue  of  a 
scribed  as  "W.  capias  issued  by  the  plaintiff,  under  the  85th  section  (a)  of 
thefij^ia^.  the  ^^^  ^^t.  The  affidavit  of  debt  described  the  plaintiff  as 
word  "  Juk  ••     «  Walter  Bilton,  Jun.,"  in  the  capias  the  word  «  Jun.*  was 

was  omitted.  * 

The  plaintiff's  omitted.  The  plaintiff  and  his  father  both  resided  at  Hull, 
same  names,  ^i^d  the  latter  WBS  also  named  Walter  Bilton,  but  it  was 
^L^t'^^'t^L   shewn  that  he  was  not  a  creditor  of  the  defendant 

tbe  same  place, 
the  Court  per- 
mitted the  writ  ...  .  ,      rr- 

to  be  amended  Martin  shewed  cause,  rhe  variance  is  immatenaL  Hie 
S!e^pSinliffo/  ^^'j  question  is  as  to  the  identity  of  the  party,  and  it 
the  costs  of  the  appears  from  the  affidavit,  that  Bilton  the  elder  is  not  a 

application.  , 

creditor  of  the  defendant,  and  that  Bilton  the  younger  made 
the  affidavit  of  debt,  and  sued  out  the  process.  There  is  no 
authority  to  shew  that  a  party  is  bound  to  describe  himself  as 


(a)  Section  85  enacts,  "  that 
in  all  cases  where  it  shall  hare 
been  adjudged  that  any  such  pri- 
soner shall  be  so  discharged, 
and  so  entitled  as  aforesaid,  at 
some  future  period,  such  prisoner 
shall  be  subject  and  liable  to  be 
detained  in  prison,  and  to  he  ar- 
rested and  charged  in  custody,  at 
the  suit  of  any  one  or  more  of  his 
or  her  creditors,  with  respect  to 
whom,  it  shall  have  been  so  ad- 
judged, at  any  time  before  such 
period  shall  hare  arrived,  in  the 
same  manner  as  he  would  have 


been  subject  and  liable  therslo^  if 
this  act  had  not  passed.  Pioffidsd 
nevertheless,  that  when  sodi  pe- 
riod shall  have  arrived,  sodi  pri- 
soner shaU  be  entitled  to  iSttB 
benefit  and  protection  of  tfaisaet, 
notwithstanding  that  be  mmy  hsife 
been  out  of  actual  coatody,  dmiog 
all  or  any  part  of  the  time,  sab- 
sequent  to  such  adjudicatioii,  by 
reason  of  such  prisoner  not 
baring  been  arrested  or  dfttiint^ 
during  such  time,  or  any  psit 
thereof." 
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the  <*elder^  or  ^younger."   There  are  many  instances  of  per-       1841. 
sons  bearing  the  same  christian  and  surname,  and  having 
no  addition  by  which  to  distinguish  them.     Perjury  might 

be  aligned  on  this  affidavit    In v.  RennoUi  (a),  it 

waa  held  that  a  variance  between  the  writ  and  affidavit  to 
hold  to  bail  in  the  letters  of  the  defendant's  name,  as 
Riainoll  for  RennoUi,  did  not  vitiate  the  affidavit  At  all 
erenti^  this  is  a  case  in  which  the  Court  will  allow  the  writ 
to  be  amended. 


fF.  ff.  WaUoHi  in  support  of  the  rule.  In  Cwn.  Dig. 
dt  "^AbaUmentr  (£)  22,  it  is  thus  laid  down :  <<  So  if  the 
plaintiff  sues  by  his  christian  name  and  surname  with  an 
addition,  and  in  other  actions  the  addition  is  omitted,  it 
diall  be  pleaded  in  abatement"  In  GrindaU  v.  Smiihg  (6), 
the  plaintiff  described  himself  as  Charles  Edmund  in  the 
affidavit  to  hold  to  bail,  and  was  named  Charles  only  in  the 
writ  and  declaration,  and  it  was  held  that  the  defendant 
mig^t  have  applied  to  set  aside  the  writ 

Aldebson,  B.  (sitting  alone.) — ^It  appears  that  the  fieither 
and  son  are  both  named  Walter  Bilton,  and  both  reside  at 
HuH  When,  therefore,  the  name  of  Walter  Bilton  is  used 
witfaoot  any  addition,  does  it  not  necessarily  mean  Walter 
BiltOQ  the  elder  ?  The  Masters  are  of  opinion  that  the 
plaintiff  should  have  been  described  in  the  capias  as  Walter 
KhoD  the  yoonger.  It  follows  then,  that  there  is  a  good 
affidavit  of  debt,  but  not  a  good  writ.  I  have  consulted, 
however,  with  the  rest  of  the  Court,  and  they  think  that 
the  plaintiff  ought  to  be  at  liberty  to  amend  the  writ  on 
pqrment  of  the  costs  of  this  application.  The  principle 
iqpon  which  the  Courts  have  hitherto  acted,  is  not  to  allow 
writs  to  be  amended  where  the  sole  object  is  to  save  costs, 
but  they  have  permitted  such  amendment  in  cases  where 
tfie  refusal  would  deprive  the  party  of  his  remedy.     The 

(a)  1  Chit  Rep.  659,  n.  (b)  1  M.  &  P.  24. 

c  c  2 
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present  case  involves  something  more  than  a  question  of 
costs.  The  object  of  arresting  the  defendant  is  to  cany 
into  effect  the  punishment  provided  by  the  Insolvent  Act 
for  fraudulent  debtors.  The  writ  will  be  amended,  and  the 
plaintiff  must  pay  the  costs  of  this  application. 

Rule  acccxdin^j. 


Where  a  de- 
fendant has 
been  arrested 
and  given  bail 
to  the  sheriff, 
under  the  I  & 
2  Vict  c.  HO, 
the  plaintiff, 
bv  oeclaring  in 
cnief,  does  not 
waire  his  right 
tu  attach  the 
sheriff  for  not 
bringing  in  the 
bod/. 


The  QuEBN  r.  The  Sheriff  of  Montqomertshib^  In  xe 

ROGEBS  r.  ASTLET. 

JIN  this  case  the  defendant  was  arrested  on  the  llth  of 
December,  and  on  the  18th  gave  bail  to  the  sheriff.  On  the 
28thy  before  the  sheriff  brought  in  the  body,  the  plaintiff 
delivered  a  declaration,  with  a  demand  of  plea,  and  on  the 
4th  of  January,  consented  to  an  order  for  further  time  to 
plead.  The  defendant,  having  given  notice  of  special  bail, 
on  the  6th  of  January,  the  plaintiff  excepted  to  the  baiL 
An  attachment  having  issued  against  the  sheriff  fix*  not 
brining  in  the  body. 


JervU  moved  for  a  rule,  calling  on  the  plaintiff  to  diew 
cause  why  the  attachment  should  not  be  set  aside.  Under 
the  old  practice,  if  a  plaintiff  declared  in  chief^  before  special 
bail  was  put  in  and  perfected,  he  waived  his  rig^t  to  bai!, 
and  could  not  attach  the  sheriff  for  not  brii^ing  in  the  body. 
The  question  is,  whether  the  1  &  2  VicL  c.  110,  haa  made 
any  alteration  in  the  practice.  The  4th  section  enacts^ 
'<  such  defendant,  when  so  arrested,  shall  remain  in  custody 
until  he  shall  have  given  a  bail  bond  to  the  sheriff^  at  shall 
have  made  depodt  of  the  sum  indorsed  on  snch  writ  of 
capias,  together  with  lOL  for  costs,  according  to  the  present 
practice  of  the  said  superior  Courts,  and  all  subseqoent  pro- 
ceedings as  to  the  putting  in  and  perfecting  special  bail 
shaU  be  according  to  the  like  practice  of  the  said  soperior 


9. 
ASTLtiY. 
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CoortB,  or  as  near  thereto  as  the  circumstances  of  the  case        1841. 
win  admit"    Here^  the  plaintiff^  by  consenting  to  further      Rooeri 
time  to  plead,  has  waived  his  right  to  the  justification  of 
bail,  and  the  sheriff  is  entitled  to  set  aside  the  attachment  on 
payment  of  costs. 

PkB  Curiam. — ^It  is  true,  that  under  the  old  practice,  the 
plaintiff  could  not  take  a  step  in  the  cause,  without  admit- 
ting the  defendant  to  be  in  Court,  but  that  is  not  so  since 
die  1  &  2  Vict.  c.  110,  which  enables  a  plaintiff  to  hold  the 
defendant  to  bail  at  any  time  during  the  progress  of  the 
nit  The  act  makes  no  difference  as  to  the  time  of  ex- 
cepting to  the  bail.  The  sheriff  may  set  aside  the  attach- 
ment on  payment  of  costs,  as  soon  as  the  bail  have  justified. 

Rule  refused. 


HowiTT  V,  Rickey. 

In  this  case,  a  writ  of  fieri  facias  had  been  deUvered  to  the  Wbereatberiff 
dieriff,  who  was  ordered  to  return  the  writ  on  the  28th  of  toVeturnawrit 
Jane.  On  that  day,  a  third  party  set  up  a  claim  to  the  ^^  ®™*^ 
goodfl^  upon  which  the  sheriff  had  levied,  but  the  claim  thetpedilcd 
having  been  afterwards  barred,  the  plamtiff's  attorney,  on  tiffdoet^myT'^ 
the  8th  of  July,  directed  the  sheriff  to  proceed  with  the  to'ltuch  hi?* 
eiecutioD.     On  the  21st  of  September,  the  sheriff  returned  ^J  afterwards 

,  ,,.  .J  directing  him 

me  writ,  and,  in  the  present  term,  the  plaintiff  obtained  an  to  proceed  with 
attachment  against  the  sheriff  for  disobedience  to  the  order     ®    ^^  ^ 
to  retom  the  writ  on  the  28th  of  June. 

IF.  H»  Watson  moved  to  set  aside  the  attachment  with 
oosts^  and,  contended,  that  the  direction  to  the  sheriff  on 
the  8th  of  July,  to  proceed  with  the  execution,  was  a 
waiver  of  the  plaintiff's  right  to  attach  him  for  his  previous 
disobedience. 

•         ■       ;        .    ■  I 
■,  •  I 

I  •  .  '  •     I 

Parke,  B.— The  sheriff  having  been  guilty  of  a  contempt 
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184 1.  in  disobeying  the  order  of  the  Court,  his  subsequent  return 
of  the  writ  is  no  answer  to  an  application  for  an  attach- 
ment He  was  bound  to  return  the  writ  within  the  time 
limited  by  the  order,  and  the  circumstance  of  the  plaintiflTs 
directing  him  to  proceed  with  the  execution  is  not  a  waiver 
of  the  plaintiff's  right  to  attach  him.  You  may  take  a  rule 
nisi  fiHT  setting  aside  the  attachment  on  payment  <^oo8taL 

Rule  nin  accotdin^ 


Lee  and  Wife,  Executrix,  v.  Armbtbong. 

h"  tSnd^S**^  This  was  an  action  by  husband  and  wife  in  right  of  the 
wife,  in  right  wife,  as  exccutrix.  The  defendant  had  obtained  a  rule  niri 
execntrix,  a  for  judgment  as  in  case  of  a  nonsuit,  which  was  discharged 
lai^a^^g  on  a  peremptory  undertaking  to  try  the  cause  at  a  particular 
wugiyento     time.     After  the  rule  was  dischanred,  the  husband  died, 

try  mt  a  par-  o     '  ^  -» 

ticular  tit.  and  the  wife  not  having  proceeded  to  trial  according  to  the 
^ISL'tbehu.  undertaking, 

band  died: 
AU;  that  the 

wife  wai  not         Sir  /.  Bayley  moved  for  a  rule  absolute  fcnr  judgment  as 

Pound  DT  the 

undertaking  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  in  pursuance 
of  the  peremptory  undertaking.  [Parkef  B. — ^The  wife  has 
never  given  an  undertaking  to  try.]  The  action  being  in 
right  of  the  wife  as  executrix,  does  not  abate  by  the  death 
of  the  husband,  the  wife  is,  therefore,  bound  by  the  under- 
taking. 

Lord  Abinqeb,  C.  B. — ^There  is  no  doubt  about  the  case, 
the  undertaking  was  the  act,  not  of  the  wife,  but  the  hus- 
band, who  was  a  necessary  party  to  the  action,  and  under 
whose  control  the  wife  was.     She  is  clearly  not  bound  by  it 

Rule  refused. 
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Jones  r.  Dowle. 

Detinue  for  a  picture.     Pleas,  first,  that  the  plaintiff  Detinue  win 
was  HOC  possessed  of  the  picture.     Secondly,  non  detinet.      defendlint  bu 
At  the  trial  before  Lord  Abinger,  C  B.,  at  the  Middlesex  Jj^^^^ha^^]!*''* 
SittiDgi^  after  Trini^  Term,  it  appeared  that  the  picture  in  befora  action 
questioii  was  purchased  by  the  plaintiff  at  a  sale,  at  which 
the  defendant  acted  as  auctioneer.     At  the  time  the  picture 
WIS  knocked  down  to  the  pldntiff,  he  paid  a  deposit,  and 
the  defendant's  derk  entered  his  name  as  the  purchaser. 
The  defendant  afterwards  sold  the  picture  to  one  Clift,  de- 
lifered  it  to  him,  snd  received  the  price.     The  plaintiff 
demanded  the  picture,  but  Cllft  refused  to  give  it  up.     It 
WIS  olgected,  on  the  part  of  the  defendant,  that  as  the  de- 
fendant did  not  actually  detain  the  picture,  but  the  sale  to 
CBft  was  bon&  fide,  the  action  of  detinue  could  not  be 
maintained*     The  learned  Judge  overruled  the  objection, 
ind  directed  a  verdict  to  be  entered  for  the  plaintiff,  re- 
KTving  liberty  to  the  defendant  to  move  to  enter  a  nonsuit 

Peierwdarff  moved  accordingly.  The  gist  of  the  action 
is  the  wrongful  detainer,  but,  in  the  present  case,  the  chattel 
WIS  bonA  fide  sold  to  Clift,  and  there  was  no  detention,  in 
fiKt,  by  the  defendant,  at  the  time  of  action  brought.  It 
mf^t  have  been  different,  if  the  picture  had  been  in  the 
poMession  of  the  defendant  or  his  agent,  or  of  some  person 
Ofer  whom  he  had  control. 

Pabxr,  B. — ^There  will  be  no  rule.  In  Cwn.  Dig.  tit. 
^  Deimue,^  (A),  it  is  said,  '^  that  ''the  action  of  detinue  lies, 
dKN^  the  defendant  quitted  the  possession  before  the 
•ction  brou|^t  by  the  delivery  of  the  goods  to  another," 
tad  Brooke's  Abridgment^  is  cited  in  support  of  that 
pontion(a). 

Rule  refused. 

(a)  See  alM>  Bro.  tit.  "  Dttiaue/*  pi.  2,  34. 
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1841. 

Cooper  v.  Langdon. 
In  issuinpsit      A  SSUMPSIT  on  an  agreement  to  build  a  house  for  the 

on  an  agree-  *   .     .  j  •« 

ment  to  build  plaintiff,  according  to  certain  drawinfts,  plans,  and  specifi- 
cording  to  cer-  cations,  and  to  the  satisfaction  of  the  plaintiff,  and  also  that 
tain  plans,  Ac,  j^g  ^^^.j^  should  be  performed  with  the  best  materials. 

the  brearhes  ■ 

alleged,  were.  The  first  breach  alleged  was,  that  the  defendant  did  not  do 
fendant  did' not  ^^  works  to  the  reasonable  satisfaction  of  the  plaintiff,  but 
to  the^Mti^'s!"'^  on  the  contrary  thereof,  wholly  deceived  the  plaintiff  therein, 
faction  of  the     and  the  same  works  were  done  in  a  manner  wholly  and  rear 

plaintiff,  and  .  .  •        i 

that  he  did  sonablj  unsatisfactory  to  the  plaintiff,  in  this,  to  wit»  that 

the  workTith  ^^^  defendant  did,  in  building  the  said  house,  and  oom- 

riSs*^'*  "■^"  pleting  the  said  several  works,  erect  a  certain  wall  there 

The  defend,  being  parcel  of  the  said  house  and  works,  in  so  unsatis&c- 

ant  pleaded,  1.  V,  .  .   .  , 

non-assumpsit,  tory  and  improper  a  manner,  and  m  a  way  contrary  to  the 
thewo^ks  to*  Said  drawings,  that  the  said  wall  stood  and  projected  into 
the  satisfaciiMi  j^^j  upon  the  shop  of  the  plaintiff,  and  thereby,  contrary  to 
3.  That  before  the  said  agreement  and  promise  of  the  defendant,  did  de- 
contract  was  prive  the  plaintiff  of  the  use  of  a  part  of  his  said  shop^  and 
E»ve  and  ^  ^^®  Same  shop  then  was  and  still  is  by  reason  of  the  pre- 
Th  "*d  f^A  ^^^^  ^f  ^^  ^^ss  use  to  the  plaintiff,  for  the  purpose  of  cany- 
ant  deviated  ing  on  his  trade  therein.  The  second  breach  allq^,  that 
from  the  plans  ^j^^  defendant  did  not  perform  the  work  with  the  best  ma- 

archUect  o?the  ^"**'^»  '^^^  ^^  ^^^  contrary,  performed  the  same  with  bad 

plaintiff*.  6.  An  and  iniproper  materials,  and  such  as  were  unfit  for  the  pur- 
agreement  to  ,  -,  , 
build  a  stone     poscs  to  which  the  Same  were  applied,  and  which  did  not, 

^e  wdl  m^n-  ^^  ^"7  ^^7>  correspond  with  the  drawings  in  the  agreement 
tionedinthe      mentioned. 

agreement    7. 

Tiiat  defend.  The  defendant  pleaded,  first,  non  assumpsit ;  secondly, 
mand  of  the  that  he  did  do  the  said  works  to  the  reasonable  satis&ctioD 
SlTl^^o^ewail  ^^^^^  plaintiff;  thirdly,  that  after  the  making  of  the  con- 
in  place  of  a  tract,  and  before  any  breach,  it  was  mutually  agreed  by  and 
The  plaintiff     between  the  plaintiff  and  defendant,  that  the  contract  and 

Joined  issue  on 

the  two  first  pleas,  traversed  the  3rd,  6th  and  7th,  replied  de  injurin  to  the  4th.  and  demarred  to 

the  6th,  the  case  was  referred  to  an  arbitrator,  who  awarded  a  general  verdict  for  defendant. 

ffdd,  that  the  award  was  not  uncertain,  inconsistent,  or  repugnant,  and  that  H  was  uhm 
lor  the  arbitrator  to  assess  contingent  damages  on  the  demurrer,  neither  party  having 
him  to  do  so. 
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promise  should  then  be,  and  the  same  then  were  wholly  re-  184t. 
Kinded  and  abandoned,  and  the  plaintiff  was  thereby  wholly 
dischai^ged  from  the  performance  thereof;  fourthly,  as  to  so 
much  of  the  declaration  as  relates  to  the  erecting  of  the 
waD,  that  defendant,  at  the  request  of  the  plaintiff,  and  by 
lus  leave  and  license,  committed  the  supposed  breach  of 
contract,  so  &r  as  the  same  relates  to  the  erecting  of  the  said 
wall ;  fifthly,  as  to  so  much  of  the  declaration  as  charges 
the  defendant  with  a  deviation  from  the  said  drawings,  that 
defendant  did  deviate  from  the  said  drawings,  at  the  in- 
rtance  and  request  of,  and  by  the  direction  and  authority  of 
die  architect  of  the  plaintiff;  sixthly,  that  after  the  com- 
mitting of  the  breaches  of  contract,  it  was  agreed  by  and 
between  the  plaintiff  and  defendant,  at  the  request  of  the 
plaintiff,  that  the  defendant  should  build  for  the  plaintiff,  a 
certain  other  wall  of  stone,  in  lieu  of  the  wall  before  agreed 
to  be  built  by  defendant,  and  mentioned  in  the  plans  and 
ipecificadons,  and  that  the  plaintiff  should  accept  such 
ngreement  and  the  performance  thereof,  in  full  satisfaction 
md  diachaige  of  the  causes  of  action  in  the  introductory 
part  of  that  plea  mentioned ;  that  defendant  built  the  stone 
wan  in  all  respects  according  to  the  last  mentioned  agree- 
meoty  which  performance  the  plaintiff  accepted,  in  ftill  satis- 
fection,  &C. ;  seventhly,  as  to  the  causes  of  action  as  to  the 
pnjecdon  of  the  said  wall,  that  during  the  performance  of 
the  woilu,  it  was  discovered,  by  the  defendant,  and  by  the 
ndiitect  of  the  plamtiff,  that  the  wall,  by  the  plans  and 
ipedfications  proposed  to  be  built  of  brick,  was  insufficient 
ibr  the  purposes  by  the  plans  and  specifications  proposed 
and  intended,  and  thereupon  the  defendant,  at  the  request 
of  the  architect  of  the  plaintiff,  and  also  by  the  command 
and  aathority  of  the  plaintiff,  did,  in  the  place  and  stead  of 
the  brick  wall,  erect  and  build  the  said  wall  of  stone,  and 
did  thereby  necessarily  and  unavoidably  encroach  a  little  on 
die  diop  of  the  plaintiff,  and  the  said  stone  wall  did,  by 
reason  of  the  same  being  much  wider  and  thicker  than  the 
brick  wall,  in  the  plans  and  specifications  mentioned,  ne- 
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cessarily  and  unavoidably^  a  little  stand  and  project  into  and 

upon  the  shop  of  the  plaintiff^  without  any  defiuilt  whateyer 

,     ^'  of  the  defendant. 

Langdov. 

The  plaintiff  joined  issue  on  the  two  first  pleas :  to  the 

third  he  replied,  by  denying  that  the  contract  was  rescinded 
or  abandoned :  to  the  fourth,  de  injuria :  to  the  fifth,  agene- 
ral  demurrer :  to  the  sixth,  that  he  did  not  accept  the  agree- 
ment in  that  (dea  mentioned,  or  the  performance  thereof 
in  satisfiurtion  or  discharge :  to  the  last  plea,  that  the  wall 
of  stone  built  in  the  place  of  the  brick  wall,  was  not  built  by 
the  conmiand  or  authority  of  the  plaintiff. 

The  issues  in  &ct  came  on  for  trial  at  the  Hants  Summer 
Assizes,  when  a  verdict  was  taken  for  the  plaindff,  sulgect 
to  the  award  of  a  legal  arbitrator.  The  costs  of  the  cause 
and  reference  to  abide  the  event  The  arbitrator  awarded 
that  the  verdict  for  the  plaintiff  be  set  aside,  and  a  verdicC 
entered  for  the  defendant 

Erie  obtained  a  rule  nisi  to  set  aside  the  award,  on  the 
ground  that  it  was  uncertain,  inasmuch  as  it  did  not  decide 
whether  the  verdict  should  be  entered  for  the  defendant  on 
some  or  all  of  the  issues ;  that  it  was  inconsistent  and  re- 
pugnant, and  that  it  was  not  final,  in  omitting  to  decide 
upon  the  demurrer. 

Crowder  shewed  cause.  First,  the  award  is  not  uncer- 
tain ;  it  determines  the  whole  case  in  fiivour  of  the  defi^id- 
ant :  at  all  events  the  plaintiff  should  have  requested  the 
arbitrator  to  find  specifically  on  each  issue,  which  it  appeals 
by  affidavit,  that  he  has  not  done.  [Lord  Abinger,  C  B. — 
You  need  not  trouble  yourself  upon  that  point]  Then  it  is 
said  that  the  award  is  inconsistent  and  repugnant,  inasmudh; 
as  the  arbitrator,  by  ordering  a  general  verdict  to  be  entered 
for  defendant,  determines  that  there  was  no  such  agreement 
between  the  parties,  as  that  alleged  in  the  declaralioDt 
while,  at  the  same  time,  the  defendant,  by  his  second  and 
subsequent  pleas,  admits  such  agreement  to  have  existed. 
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But  the  award  is  not  necettarily  inconsistent ;  the  defend-       1841. 
anty  by  his  pleasi  in  efiect  says :  *'  There  was  no  such  agree-    ^^coomiT' 
ment  as  that  alleged,  and  if  theie  was,  I  am  excused  firom  *• 

the  perfixmance  of  it"  Under  the  first  issue,  the  plaintiff 
is  called  upon  to  make  out  his  case,  and  supposing  he  fidls 
in  tfaat^  there  is  no  inconsistency  in  awarding  a  general 
fcrdict  fi»r  defendant  The  Duke  of  Beaufort  v.  Welch  (a) 
is  in  point:  that  was  an  action  of  assumpsit  on  a  retainer, 
to  prqect  certain  worics,  and  to  examine  certain  bills  with 
ctti^  ridll,  and  diligence.  The  defendant  pleaded,  first, 
Don  assumpsit :  secondly,  a  denial  of  the  retainer:  thirdly, 
that  defendant  did  use  care,  &c  in  projecting  the  works : 
faorthlj,  that  he  did  use  care,  &c.,  in  examining  the  Ulls. 
The  caose,  and  all  matters  in  difference,  were  referred,  by 
oder  cimA  prius,  the  costs  of  the  cause  to  abide  the  event 
Hie  arbitrator  found  for  defendant,  on  the  first,  second,  and 
fcorth  issues,  and  for  the  plaintiff  on  the  third,  and  it  was 
heldy  that  the  award  was  not' repugnant,  for  that  the  finding 
OQ  the  third  and  fourth  issues,  must  be  regarded  as  hypo- 
thetical,  and  only  for  the  purpose  of  determining  the  costs 
of  them*  [Parke,  B. — ^The  only  question  here  is,  whether 
the  award  is  final  in  omitting  to  assess  contingent  damages 
apoD  the  demurrer?]  Neither  party  requested  the  arbi- 
trator to  do  so,  but  acted  as  if  that  matter  was  not  submitted 
tohhn. 

Erie  and  Rawlimanf  in  support  of  the  rule.  As  to  the 
last  pointy  Robean  ▼•  RaiUion  (A),  shews,  that  the  arbitrator 
ae^bt  to  have  assessed  contingent  damages  on  the  demurrer. 
There^  oo  a  reference  of  all  matters  in  difleience,  a  demand 
OQ  one  side  was  laid  before  the  arbitrators,  and  immediately 
admitted  by  the  other  party.  No  evidence  was,  therefore, 
ghen  copceming  it,  nor  any  adjudication  upon  it  re* 
qussted ;  the  arbitrators  publidied  their  award,  of  and  con- 
oming  the  matters  referred  to  them,  directing  payment  of 

(•)  10  AdoL  &  E.  537.  ib)  1  B.  &  AdoL  723. 
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1841.  a  sum  of  money  (without  saying  on  what  account),  to  tLc 
party  Rgainst  whom  the  above  claim  had  been  made,  with 
costs,  and  it  was  proved  that  they  left  that  claim  out  of  con- 
sideration in  making  their  award,  as  a  matter  not  in  dis- 
pute, and  it  was  held  that  the  award  was  bad,  as  the  arbi- 
trator ought  to  have  taken  notice  of  the  admitted  demand, 
and  Lord  Tenterdeth  C.  J.,  in  delivering  judgment,  said, 
^'  there  would  be  no  end  of  disputes,  if  the  practice  were  to 
prevail,  that  whenever  on  a  meeting  before  arbitrators;,  one 
party  gave  up  items  one,  two,  and  three  of  his  demand,  and 
the  other  four,  five,  and  six,  these  were  all  to  be  laid  out  of 
consideration  in  making  the  award."  [Lord  Ahinger^  C.  B. — 
There,  the  effect  of  the  finding  was  to  render  it  necessary 
that  the  arbitrator  should  adjudicate  upon  the  daim,  bat 
in  this  case  as  the  arbitrator  finds  for  defendant  on  all 
the  issues,  there  can  be  no  necessity  for  him  to  assess  con- 
tingent damages  on  the  demurrer.]  Then  as  to  the  other 
points,  the  award  is  inconsistent  and  repugnant  It  is  im- 
possible that  the  facts  found  by  this  award,  could,  in  the 
natiu-e  of  things,  exist  An  arbitrator  stands  in  the  same 
situation  as  a  jury,  and  no  more  intendment  can  be  made  in 
favour  of  his  finding  than  of  theirs.  An  inconsistent  or 
repugnant  verdict  cannot  stand.  Com.  Dig.  tit  **  Pleader^ 
(S  23).  Li  trespass  against  two,  if  one  justifies,  and  the 
other  plead  not  guilty,  and  the  jury  find  for  the  justification, 
and  against  the  general  issue,  the  plaintiff  shall  have  judj^ 
ment  against  both,  except  the  justification  be  such  as 
destroys  the  plaintifi^s  title,  Marler  v.  Ayliffe  and  Eylett  (a). 
[Parkcy  B. — In  that  case,  the  pleadings  were  npt  under  the 
statute  of  Anne,  but  there  was  one  plea  by  each  defendant] 
Here,  the  third  issue  admits  the  contract  stated  in  the  decla^ 
ration.  \Rolfe,  B. — The  fallacy  of  your  aigument  arises 
from  considering  the  plea  as  admitting  the  agreement ;  the 
plea  rather  assumes  the  truth  of  the  declaration.]  In  the 
case  of  an  action  for  libel,  with  a  plea  of  the  general  issue, 

(a)  Cro.  Jac.  134. 
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and  a  jiistification  that  the  libel  is  true ;  if  the  plaintiff  fails 
in  proof  of  the  publication,  and  the  defendant  chooses  to 
|Nnoceed  with  evidence  of  his  justification,  it  must  be  taken 
to  be  admitted  that  he  published  the  libel  The  case  of 
England  v.  Davison  (a)  lately  decided  in  the  Bail  Court  is 
ezpreaslj  in  point 

Lord  ABiNGEBy  C.  6. — I  am  of  opinion  that  the  award 
it  neither  inconsistent  nor  repugnant  If  the  case  had  been 
tried  at  nisi  prius,  it  might  have  taken  such  a  course  that  a 
Terdict  would  be  found  for  the  defendant  on  every  one  of  the 
issues.  Supposing  a  plaintiff  fails  in  proving  his  case  under 
the  general  issue,  the  defendant  may  go  on  and  give  evi- 
dence in  support  of  those  issues,  the  proof  of  which  rests 
with  him,  I  can  say,  that  in  my  experience,  parties  have 
gone  on  and  had  the  other  issues  submitted  to  the  jury, 
though  it  is  by  no  means  the  usual  course.  In  this  case 
there  would  have  been  no  inconsistency  if  the  jury  had 
found  for  the  defendant  on  the  general  issue,  and  also  on 
all  the  other  issues. 

Pabkb,  R — ^I  also  think  that  the  rule  ought  to  be  dis- 
diaiged.     The  first  objection  is,  that  the  award  is  uncertain, 
inasmoch  as  it  does  not  decide  whether  the  verdict  is  to  be 
entered  for  the  defendant  on  some  or  all  of  the  issues.     But 
I  think  the  meaning  of  it  is,  that  a  verdict  shall  be  entered 
for  the  defendant  upon  each  issue  which  could  be  found  for 
Um.     In  England  v.  Davison^  the  award  was  uncertain, 
because  the  arbitrator  had  not  disposed  of  all  the  issues, 
but  in  this  case  he  directs  a  general  verdict  for  the  defendant 
Hien  comes  the  question,  whether  the  issues  may  not  all 
ooodstently  be  focmd  for  the  defendant  ?    No  doubt  they 
miy.    Suppose  that  the  plaintiff  foils  m  proving  the  agree- 
ment fcr  want  of  a  stamp,  and  the  defendant  proves  the 
odier  issues,  there  is  no  inconsistency  in  finding  them  all 
^  him.     Under  the  statute  of  Anne,  each  issue  is  to  be  dis- 

(a)  Ante,  vol.  9,  p.  1052,  O.  S. 
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posed  of  as  if  it  stood  alone  upon  the  record.  With  regMd 
to  the  demurrer,  it  may  be  that  according  to  the  true  cod- 
struction  of  the  submission,  the  arbitrator  should  hs?e  dis- 
posed of  it,  but  as  both  parties  have,  in  efiect,  agreed  that 
he  should  not,  that  amounts  to  a  new  agreement,  by  parol, 
to  abide  by  the  award,  and  as  all  the  issues^  in  fiict,  are  feund 
for  the  defendant,  it  became  unnecessary  to  asseas  contin- 
gent damages  on  the  demurrer. 


GuBVET  and  Kovn,  Be.,  concurred. 


Rule  diachaiged. 


In  debt  on 
bond  against 
executor  of 
obligee,  the 
defenduit 


England  and  another.  Executors,  &c.  v.  Watson,  Executor. 

JLIEBT  on  bond,  by  the  executors  of  the  surviving  exie- 
cutor  of  surviving  obligee,  against  executcHT  of  obligor.  The 
declaration  alleged  that  J.  Watson,  in  his  lifetime^  by  his 
^^^i^n^'  writing  obligatory,  acknowledged  himself  to  be  hdd  and 
by  which,  after  finnly  bound  to  Pinning  and  Bean,  in  the  sum  of  300(ML, 

reciting  an  m-  ^ 

tended  mar-      and  averred  as  a  breach,  non-payment  thereof 

nage  between 
wT  (the  de- 
fendant's tes- 
tator,) and  R., 
the  bond  was 
to  be  Toid,  if 
after  marriaffe, 
W.  should  die 
in  the  lifetime 
of  his  wife, 
and  his  heirs, 
&C.,  should 
within  six 
months  after 
his  decease, 
pay  to  the 
>b(i 


The  defendant  craved  oyer  of  the  bond  and  conditiop, 
which  were  set  out,  the  latter  of  which  recited,  that  by  a 
marriage  intended  to  be  solemnised  between  the  aaid 
J.  Watson  and  Elizabeth  Robinson,  he,  the  said  John 
Watson  would  receive  with  his  intended  wife  the  sum  of 
2000/L,  and  upwards,  and  the  bond  was  to  be  void,  if  after 
the  marriage,  the  said  J.  Watson  should  die  in  the  lifetime 
of  his  intended  wife,  and  his  heirs,  executors^  &c.  ahoold, 
within  six  months  after  his  decease,  pay  to  Pinning  and 


obligees,  1500/.  Bean,  or  the  survivor  of  them,  the  sum  of  1500/.,  in 

m  trust  for  her, 

but  if  his  wife  for  his  intended  wife ;  but  if  his  intended  wife  should  die 
time,  the  bond  ^°  ^  lifetime,  the  bond  was  to  be  void,  if  he  should  pay  to 
Iw  should*™!     ^^  persons  to  whom  his  said  intended  wife,  by  any  will, 

to  the  person, 

to  whom  his  wife,  by  will,  should  bequeath  the  15002. :  HeUf  that  money  pud  into  Govt,! 

be  pleaded  in  discharge  of  principal,  interest,  and  coats. 
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wriUng,  &C.9  should  giive  or  beqaeath  all  or  any  part  of  the       1841. 
Mid  sum  of  KKXML    The  defendant  by  his  plea,  pud  into     bitolaiid 
Coorty  the  sum  of  3161,  fi>r  principal  and  interest,  due  upon  ud  Another 
die  bond,  together  with  111  for  costs,  and  the  plea  con-     Watson. 
doded  with  an  averment  that  those  sums  were  the  full 
amount  due  fiw  principal,  interest,  and  costs.    Verification. 

Demurrer  and  joinder.  The  points  marked  for  argument 
on  the  part  of  the  plaintiff  were,  that  payment  of  money 
into  Court  under  the  4  &  5  Ann.  c.  16,  in  discharge  of  all 
principal  and  interest  due  on  a  bond,  and  of  all  costs  in* 
corred  in  any  suit  at  law  or  in  equity,  could  not  be  pleaded. 
Secondly,  that  the  provisions  of  the  4  Ann.  c.  16,  s.  13,  did 
not  apply  to  the  case  of  a  bond  conditioned  like  the  present 
tot  the  payment  of  uncertain  amounts.  Thirdly,  that  under 
the  statute  8  &  9  Wm.  3,  c  11,  the  plaintifis  were  entitled 
to  have  judgment  for  the  whole  penalty  in  the  bond,  such 
judgment  to  stand  as  a  security  for  future  breaches. 

The  defendant's  points  were,  first,  that  the  bond  in 
qoestioQ  was  a  bond  vdth  a  condition  of  defeazance,  to  make 
void  the  same,  upon  payment  of  a  less  sum  at  a  day  certain^ 
widiin  the  4  Ann.  c.  16,  ss.  12  and  13.  Secondly,  that  by 
that  statute,  payment  into  Court  of  the  sum  actually  due 
nfon  fluch  a  bond,  at  any  time,  with  costs,  might  be  pleaded, 
and  if  no  more  were  actually  due,  was  a  complete  answer  to 
die  action  upon  it  Thirdly,  that  the  plea  stated  a  travers- 
ible  fiict,  namely,  that  no  more  than  315/.  was  actually  due 
upon  the  bond,  and  that  a  good  issue  might  be  taken 
dmeofL 

Crompion,  in  support  of  the  demurrer  (/•  Henderson  with 
lttm)L  Tlus  plea  is  an  attempt  to  extend  the  provisions  of 
die  4  Ann.  c  16,  ss.  12  and  13,  to  a  bond  to  which  it  is 
not  applicaUe.  The  bond  in  question  is  payable  on  a  con- 
tingeney,  and  it  is  one  on  which  the  plaintiff  would  be 
bound  to  assign  breaches  under  the  8  &  9  Wm.  3,  c.  11. 
The  12th  section  of  the  4  Ann.  c.  16,  enacts,  ''that  where 
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an  action  of  debt  is  brought  upon  any  bond,  which  hath  a 
condition  of  defeazance,  to  make  void  the  bond  upon  pay- 
ment of  a  lesser  sum,  at  a  day  or  place  certain,  if  the  obligcv, 
his  heirs,  &c.,  have,  before  the  action  brought,  paid  to  the 
obligee,  his  executors,  &c.,  the  principal  and  interest  due 
by  the  defeazance  or  condition  of  such  bond,  although  audi 
payment  was  not  made  strictly  according  to  the  condition 
or  defeazance,  yet  it  shall  and  may  nevertheless  be  pleaded 
in  bar  of  such  action,  and  shall  be  as  efiectually  a  bar 
thereof,  as  if  the  money  had  been  paid  at  the  day  and  place 
according  to  the  condition  or  defeazance."  The  13th  sec- 
tion enacts,  "  that  if  at  any  time  pending  an  acdon  upon  any 
such  bond,  with  a  penalty,  the  defendant  shall  bring  into 
the  Court  where  the  action  shall  be  depending,  all  the  prin* 
cipal  money  and  interest  due  on  such  bond,  and  also  afl 
such  costs  as  have  been  expended  in  any  suit  or  suits  in  law 
or  equity  upon  such  bond,  the  said  money  so  brought  in 
shall  be  taken  to  be  in  full  satis&ction  and  discharge  of  tibe 
said  bond,  and  the  Court  shall  and  may  give  judgment  to 
discharge  every  such  defendant  of  and  from  the  same  ac- 
cordingly." A  bond  to  be  within  that  act  ought  to  expren 
upon  the  face  of  it,  the  sum  payable,  and  the  time  certain 
at  which  it  is  to  be  paid.    (He  was  stopped  by  the  Cooit) 


fV.  H.  Watson,  contra.  Payment  of  money  into  Court 
may  be  pleaded  in  this  case.  Before  the  3  &  4  Win,  4^ 
c  42,  s.  21,  a  defendant  could  not  pay  money  into  Couit 
in  satisfaction  of  the  plaintifTs  claim,  unless  it  was  certain, 
and  could  be  ascertained  by  mere  computation.  But  die 
rule  founded  on  that  statute,  T.  T.,  1  Vict,  directs,  that 
when  money  is  paid  into  Court,  such  payment  shall  be 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  form 
there  given.  This  is  a  case  within  the  3  &  4  Wm.  4^  c  4S, 
s.  21,  which  enacts,  ^^that  it  shall  be  lawfiil  for  defendantB 
in  all  personal  actions  (except  actions  for  assault  and 
battery,  false  imprisonment,  &c),  by  leave  of  the  Court  or 
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judge,  to  pay  into  Court  a  sum  by  way  of  compensation  or 
amendji  in  such  manner,  and  under  such  regulations  as  to 
payment  of  costs  and  the  form  of  pleading,  as  the  judges 
shall,  by  rule  or  order  direct     [^/ildersofif  B. — ^This  money 
is  not  paid  into  Court  in  sads&ction  of  the  plaintiff's  claim, 
bat  by  way  of  staying  proceedings  under  the  statute  of 
Anne].     The  object  of  the  3&4  Wm.4,c.  42,  s.  21,  was  to 
enable  parties  to  pay  money  into  Court,  in  cases  in  which 
it  coold  not  before  have  been  done,  and  the  rule  of  T.  T., 
1  Vict,  is  not  confined  to  payments  under  that  act,  but 
ifpliea  to  all  cases  in  which  money  is  paid  into  Court. 
[Lord  Abinger. — ^To  succeed,  you  must  shew  that  this  is  a 
bond  of  such  description  that  the  obligor  could  stay  pro- 
ceedings upon  it  by  paying  money  into  Court].     The  bond 
ii  pwea  in  contemplation  of  marriage,  and  it  appears  on  the 
necord,  that  the  obligor  is  dead,  consequently,  by  the  terms 
of  the  condition,  his  executor  is  bound  to  pay   1500iL, 
within  six  months  after  his  decease.     Tliat  there  is  a  ^'  time 
certain,**  ?rithin  the  statute  of  Anne,  for  though  the  bond 
was  originally  payable  on  a  contingency,  yet  the  time  of 
payment  has  been  fixed  by  the  event     Murray  v.  Earl  of 
Stair  (a),  was  the  case  of  a  post  obit  bond,  payable  by  the 
dUigor  six  months  after  the  decease  of  the  Earl  of  Stair,  and 
Abbott^  C.  J.,  says  :  ^  This  is  a  bond  for  the  payment  of  a 
Bom  certain,  at  a  time  that  may  be  rendered  certain,  which, 
upon  this  record,  must  be  taken  to  have  been  rendered  cer- 
tain by  the  h^pening  of  the  event  contemplated  by  the 
condition.     And  although  the  day  be  not  mentioned  in  the 
condition,  yet  being  ascertained  by  the  happening  of  the 
event,  nothing  but  computation  was  necessary,  in  order  to 
uoertain  the  precise  sum  due.     That  being  so,  I  think  that 
thii  is  a  bond  £»r  the  payment  of  a  sum  certain,  at  a  day 
cntain,  and,  therefore,  not  within  the  statute  of  William. 
hiinot  necessary  to  decide  whether  it  be  or  be  not  within 


1841. 
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the  4  Anne,  c  16,  but  I  am  strongly  of  opinion  that  it  is." 
And  Holroydy  J.,  says :  "  It  must  be  taken  on  these  plead- 
ings, that  the  death  of  Lord  Stair  had  happened  before  the 
commencement  of  the  action,  for  otherwise  no  action  could 
have  l)cen  maintained.  That  being  so,  that  day's  payment 
had  become  certain,  according  to  that  maxim  of  law  '  id 
certum  est,  quod  certum  reddi  potest"*  [AldersoUy  B. — 
Suppose,  in  this  case,  it  was  a  disputed  fact,  whether  or  no 
the  contingency  has  happened,  the  plaintiff  would  have  a 
right  to  have  it  determined  by  a  jury.  In  Murray  v.  Earl 
of  Stair,  the  judgment  of  the  Court  proceeds  upon  the 
ground,  that  nothing  was  required  but  computation.]  In 
the  present  case,  no  money  was  payable  until  the  contin- 
gency happened,  and  tlien  the  time  of  payment  became 
ascertained.  In  Ex  parte  Winchester  (a),  the  &ther  of  the 
wife  gave  a  bond  to  the  Imsband,  to  pay  him  the  principal 
sum  of  1000/.,  after  the  death  of  himself  and  his  wife,  and 
interest  at  four  per  cent.,  by  half-yearly  payments,  in  the 
meantime,  and  I^rd  llardivicke  was  of  opinion,  that  the  case 
did  not  fall  within  the  statute ;  but  there  the  contingency 
had  not  happened.  [^Alderson,  B. — Suppose  one  party  died 
five  years  ago,  and  the  other  ten,  there  could  be  no  compu- 
tation until  the  times  of  their  respective  deaths  were  ascer- 
tained ;  the  (/ourt  has  no  authority  to  determine  that 
When  you  refer  a  bill  of  exchange  to  the  Master,  you  refer 
a  matter  which  is  shewn  by  the  bill  itself;  but  how  could 
the  Court  refer  to  the  Master  a  bUl  payable  six  months 
after  the  death  of  a  certain  party  ?  There  seems  to  me 
more  weight  in  I^rd  Hardwicke's  judgment,  than  in  the 
judgments  of  the  Court  in  Murray  v.  Earl  of  Stair"].  The 
debt  is  not  contingent,  for  although  the  widow  could  ap- 
point any  person  to  receive  the  money,  she  could  not  alter 
the  time  of  payment  \_Aldertony  B. — She  might  direct  the 
money  to  be  paid  by  way  of  annuity,  until  all  was  exhausted.] 


(a)  1  Atk.  lis. 
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If  it  is  unnecessary  to  assign  breaches  upon  this  bond,  under 
the  8  &  9  Wm.  3,  c.  II,  &  8,  the  case  is  within  the  statute 
of  Anne.  In  Cardozo  ▼•  Hardy  (a),  the  bond  was  payable 
at  a  fiiture  day,  or  ¥dthin  one  month  after  the  death  of  the 
testatmv  which  should  first  happen,  and  it  was  held  to  be 
umeoessaiy  to  assign  breaches.  In  Smith  v.  Bond  (&),  it 
WIS  held  that  breaches  need  not  be  assigned  in  an  action 
brought  after  March  17th,  1829,  on  a  bond  executed  in 
1827,  and  conditioned  for  payment  of  5000/.,  on  the  17th 
March,  1829,  unth  interest  in  the  meantime,  pursuant  to 
the  stipnlations  of  an  indenture,  bearing  even  date  with  the 
bond.  [Lord  Jbinger^  C.  B. — Supposing  this  payment 
could  be  pleaded,  ought  not  the  plea  to  shew  when  the 
money  became  due  ?]  The  payment  of  money  into  Court 
admits  a  cause  of  action  at  the  time  it  is  paid  in.  [Lord 
AUngerf  C.  B. — ^The  payment  of  money  into  Court,  under 
the  rule  of  T.  T.,  1  Vict,  is  a  payment  in  discharge  of  the 
demand,  but  this  is  the  payment  of  a  sum  of  money,  in  order 
to  induce  the  Court  to  stay  proceedings.] 
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Crampton,  in  reply.  The  rule  of  Court  does  not  apply 
to  this  case,  which  is  one  in  which  money  never  could  be 
paid  into  Court  In  Selwyn's  Nisi  Prius  tit. ''  Debt""  {c\ 
it  is  aaid :  "  In  debt,  on  bond,  the  Court  will  not  permit 
OKMiey  to  be  paid  into  Court,  but  will  refer  it  to  the  Master 
to  compute  what  is  due  for  principal  and  interest.**  Under 
the  statute  of  Anne,  the  Court  exercises  an  equitable  juris- 


Lord  Abinoeb,  C.  B. — It  appears  to  me  that  the  plea 
11  bad.  Under  the  4  Anne,  a  defendant,  in  certain  cases, 
VBKj  pay  into  Court  the  amount  of  principal,  interest,  and 
costs,  found  by  the  Master  to  be  due,  and  then  the  Court 
oay  stay  proceedings.  But  it  does  not  follow  that  he  can 
plead  such  payment  in  answer  to  an  action  for  money  in  all 


(a)  2  B.  Moore,  220. 
(6)  10  Bing.  125. 


(c)  8  Ed.  542. 
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cases  in  which  m<mey  may  be  paid  into  Court  under  the 
rule  of  T.  T.,  1  Vict 

Aldebson,  B. — ^I  perfectly  concur.  This  case  has  nothing 
whatever  to  do  with  payment  of  money  into  Court,  under 
the  rule  of  T.  T.,  1  Vict  There,  the  defendant  fixes  the 
sum  which  he  chooses  to  pay,  but  the  statute  of  Anne  re^ 
quires  the  Court  to  ascertain  how  much  is  due,  and  upon 
ascertaining  that  sum,  to  stay  proceedings,  and  dischaige 
the  defendant  But  this  is  an  attempt,  made  by  the  de- 
fendant to  determine  himself  instead  of  satisfying  the 
Court,  as  to  what  is  due  for  principal,  interest,  and  costa^ 
and  he  wishes  it  to  be  left  to  a  jury  to  say  whether  he  is 
right  or  wrong. 


Gurnet,  B.,  concurred. 


Judgment  for  Plaintiff. 


suit. 


Doe  dem.  Allis  v.  Owens. 

A  party  may  X  HIS  action  was  commenced  in  Michaelmas  Term,  1839. 
sue  in  forma  On  the  12  th  of  November,  a  rule  nisi  for  judgment  as  in 
Se^mence-  cas^  of  a  nonsuit  was  discharged  on  a  peremptory  under- 
mentofthe       taking  to  try  at  the  Spring  Assizes,  for  Carnarvon.     On 

the  6th  of  March,  notice  of  trial  was  given  for  the  #*n«^;ng 
assizes,  and  on  the  same  day  the  plaintiff  was  served  with  a 
copy  of  an  order  of  Aldersofh  B.,  admitting  the  plaintiff  to 
sue  in  forma  pauperis.  The  order  contained  no  provisioD 
as  to  the  costs  incurred  up  to  the  time  of  making  it. 

The  cause  was  tried  at  the  Carnarvon  Spring  Aiagm^ 
1841,  when  a  verdict  was  found  for  the  defendant  TTic 
plaintiff  obtained  a  rule  nisi  for  setting  aside  the  veidi^ 
and  for  a  new  trial,  which  rule  was  discharged  on  the  Ist 
of  June,  and  judgment  signed  on  the  9th  of  the  same 
month,  but  the  costs  had  not  yet  been  taxed. 
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Jervit  had  obtained  a  rale,  calling  on  the  plaintiff  to  shew        1841. 
cause  why  the  order  of  Aldenoth  B.,  should  not  be  rescinded.    ^"^^^^^^ 

AlU8 

Townsend  shewed  cause.  The  application  being  after  OwKNt. 
judgment,  is  too  late.  l^Parke^  B. — The  signing  judgment 
is  merely  an  inchoate  act ;  final  judgment  is  not  given  until 
the  costs  are  taxed].  JetMns  v.  Hyde  {a)  shews,  that  a 
pfauntiff  cannot  be  dispaupered  after  judgment  as  in  case  of 
a  nonsuit.  The  objection  to  this  order  is,  that  a  party 
osmot  be  admitted  to  sue  in  forma  pauperis,  after  the  com- 
nenoement  of  the  suit,  but  in  Casey  v.  Tomlin  (6),  this 
Court  was  of  the  contrary  opinion.  [Parker  B. — By  the 
woids  of  the  statute,  23  Hen.  8,  c  17,  it  would  seem,  that 
the  Court  cannot  admit  a  person  to  sue  in  formd  pauperis, 
eioept  at  the  commencement  of  the  suit ;  but  it  appears  by 
the  decisions,  that  he  may  be  admitted  so  to  sue  at  any 
dme.]  The  Court  of  Common  Pleas  so  decided  in  Brunt  v. 
WardeU{e)t  where  an  order  of  this  Court,  dated  1717,  is 
referred  to,  in  which  the  practice  is  recognized  and  allowed. 
Brittaim  v.  Greenville  (d),  is  another  authority  to  the  same 
effect  The  right  of  a  poor  man  to  be  relieved  ftom  costs 
existed  at  common  law. 

lerviSf  in  support  of  the  rale.     As  to  the  objection  that 
die  applicadon  is  too  late,  it  is  sufficient  to  say  that  final 
judgment  has  not  yet  been  signed.     The  Court  has  no 
power  to  make  an  order  of  this  description  after  the  com- 
mencement of  the  suit     The  11  Hen.  7,  c.  12,  enacts, 
dat  **  every  poor  person  or  persons  which  have,  or  hereafter 
ibdl  have  cause  of  action  or  actions,  against  any  person  or 
persons  within  this  realm,  shall  have,  by  the  discretion  of 
die  Chancellor  of  this  realm  for  the  time  being,  writ  or  writs 
QQgmal,  or  writs  of  snbpcena,  according  to  the  nature  of 
&ar  case,  therefore  paying  nothing."     The  first  section  of 
die  23  Hen.  8,  c.  1 5,  gives  costs  to  defendants  where  they 

(«)  6  M.  &  ScL  32S.  (c)  M.  T.  1841. 

{h)  AmU,  roi.  8,  p.  892,  O.  S.  (d)  2  Str.  1121. 
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obtain  verdicts,  or  where  the  plaintiiF  is  nonsuited;  the 
second  section  enacts,  *'  that  all  and  eveiy  sach  poor 
person  or  persons,  being  plaintiff  or  plaintifls  in  any  of  the 
said  actions,  bills,  or  plaints,  which,  at  the  time  of  the  com- 
mencement of  their  suits  or  actions,  shall  be  admitted  by 
discretion  of  the  judge  or  judges,  where  such  suit  or  actions 
shall  be  pursued  or  taken  to  have  their  process  of  charity, 
without  money  or  fee,  paying  for  the  same,  shall  not  be 
compelled  to  pay  any  costs,  by  virtue  and  force  of  this 
statute."  The  meaning  of  that  statute  is,  that  paupers  shaD 
pay  no  costs  where  they  have  been  admitted  so  to  sue  at 
the  commencement  of  the  suit  The  decision  of  the  Court 
of  Common  Pleas  defeats  the  object  of  the  statute  of  Hen.  8, 
which  was  to  give  a  successful  defendant  his  costs.  At  all 
events,  the  defendant  is  entitled  to  costs  up  to  the  time  of 
the  plaintiff's  admission,  to  sue  in  forma  pauperis ;  in  Com. 
Dig.  tit  «  Formd  Pauperis/*  (A),  it  is  said,  that  **  if  ad- 
mitted, after  the  commencement  of  the  suit,  the  pauper  is 
to  give  security  to  pay  the  costs  before  admittance." 


Parke,  B. — ^The  Court  of  Common  Pleas  has  decided 
that  this  proceeding  is  not  within  the  statute  of  Hen.  8. 
The  rule  will,  therefore,  be  discharged. 

Rule  dischaiged. 


Fewster  v.  Bogoett. 

d^^'b^llia  ^^0  WLES  moved  for  a  rule,  calling  upon  tlie  plaintiff 
writ,  57/.  2«.      to  shew  cause  why  the  Master  should  not  review  his  taxa- 

IdU  the  de-  .  , 

fendant  plead,  tiou.  The  writ  was  indorsed  for  57/.  2s.  Id.  The  de- 
p,y.f^5?^  ®  fendant  pleaded  payment  of  part  before  action  brought,  and 
action  brought  payment  into  Court  of  1 9/.   1 2*.  Si,  in  satisfaction  of  the 

and  paid  into      ^  *'  ' 

Court,  19/L 

12«.  Stf.,  at  the  trial,  it  appeared,  that  13/.  part  of  the  sum  paid,  was  paid  after  action  brought, 

and  a  verdict  was  entcrcKd  for  13/L     Hdd^  that  plaintiff  was  entitled  to  costs  on  the  hi^r 

scale. 
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residue.     The  plaintiff  traversed  the  payment,  and  took  out 
of  Court  the  sum  of  \9L  Us.  ScL 

At  the  trial  before  Lord  Denman,  C.  J.,  at  tlic  last  York  ^' 

Summer  Assizes,  it  appeared,  that  part  of  the  sum  paid  to 
the  plaintifl^  namely,  13^,  had  been  paid  after  action 
brou^t,  and  the  verdict  was  entered  for  the  plaintiff  for 
that  amount.  The  Master  having  taxed  the  plaintiffs 
oosls  on  the  higher  scale,  it  was  contended,  that  although 
die  plaintiff  might,  in  strictness,  be  entitled  to  a  verdict  for 
ISL,  yet  as  he  had,  in  fact,  been  paid  that  sum,  and  could 
not  take  out  execution  for  it,  his  costs  ought  to  be  taxed  on 
the  k>wer  scale.  That  the  case  came  within  the  spirit  of 
the  rule  of  Courts  which  directed,  that,  **  in  all  actions  of 
Mnunpmt,  debt,  or  covenant,  where  the  sum  recovered  or 
paid  into  Court,  and  accepted  by  the  plaintiff  in  satisfaction 
of  his  demand,  or  agreed  to  be  paid  on  the  settlement  of 
the  action,  shall  not  exceed  2()/«,  without  costs,  the  plain- 
tiff's costs  shall  be  taxed  according  to  the  reduced  scale 
thereunto  annexed."  It  was  held  in  Savage  v.  Lipsc(nnbe{a)i 
that  where  the  writ  is  issued  for  a  sum  above  20/1,  mid, 
before  execution,  the  plaintiff  gives  the  defendant  credit  for 
the  cross  demand,  which  has  not  been  pleaded,  and  thereby 
reduces  the  debt  to  a  sum  under  20/.,  the  Master  should 
tax  the  costs  on  the  reduced  scale. 

Parke,  B. — Tlie  plaintiff  is  entitled  to  costs  on  the 
Ugher  scale ;  for  the  sum  of  13/.  added  to  the  rest  of  the 
demand,  shews,  that  at  the  time  the  action  was  brought,  a 
Inger  amount  than  20/.  was  due  to  the  plaintiff,  '^rhcre 
will,  therefore,  be  no  nile. 

llule  refused. 

in)  AnU,  vol.  5,  p.  385,  O.  S. 
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1R41. 

Tapping  v.  Grebnway. 

The  cosu  of  J.  HIS  was  a  rule,  calling  on  the  defendant's  attorney  to 

for  the  pur.  shcw  cause  why  the  Master  should  not  review  his  taxation 

rwri°or8um5  ^^  ^^  ^^^  ^^  serving  a  writ  of  summons.     It  appeared, 

inons,  are  al-  that  the  plaintiff  had  sued  out  the  writ  of  summons  without 

lowed  on  taxa-  t  i.       •        /.  /.    i        i   i  j 

tion.  Where  any  previous  application  for  payment  of  the  debt,  ana  at- 
lowed  three*"  tempted  to  serve  the  defendant  at  his  dwelling-house  on 
c^ls,  and  a       Friday,  the  5th  of  November;  not  beinir  able  to  meet  with 

judge  having         . 

directed  a  re-  him,  the  plaintiff  called  on  the  following  day,  when  it  was 
taxation  by  al.  Stated  that  the  defendant  was  not  at  home.  The  plaintiff 
on7y°5ie'piain.  ^^®^  made  an  appointment  for  the  ensuing  Monday,  when 
tiff's  attorney,    be  acrain  called,  and  was  told  that  the  defendant  was  out  of 

on  his  own  be-  ° 

half  obtained  a  town,  he  then  left  a  copy  of  the  writ  of  summons,  indorsed 
that  taxation,  ^^^^  ^^^  amoimt  of  the  debt,  and  1/L  l?^.  for  costs,  including 
mli^fthe  roll  the  costs  of  the  three  attendances.  The  defendant  paid  the 
absolute,  but     debt  and  costs,  and  obtained  an  order  to  tax  the  costs. 

directed  the  at* 

tornics  on  both  The  Master  was  of  opinion  that  the  plaintiff  was  entitled 
the*co8t«^^  to  the  costs  of  these  attendances.  Subsequently,  a  sum- 
mons was  taken  out  before  Alderson,  B.,  for  the  Master  to 
review  his  taxation,  on  the  ground  that  the  plaintiff  had  no 
right  to  charge  for  the  costs  of  the  attendances,  by  antici- 
pation. The  learned  judge  was  of  opinion  that  the  costs  of 
one  attendance  only  ought  to  be  allowed,  the  result  of  which 
was,  that  more  than  one-sixth  was  taken  off  the  bilL  The 
present  application  was  then  made  by  the  plaintiff's  attorney 
on  his  own  behalf. 

Miller  shewed  cause,  and  contended  that  the  plaintiff 
was  entitled  to  the  costs  of  one  attendance  only,  as  there 
was  nothing  to  shew  that  the  defendant  kept  out  of  the  way 
to  avoid  service  of  the  writ,  and,  consequendy,  no  distringas 
would  have  been  granted. 

Smirke  in  support  of  the  rule,  was  stopped  by  the  Court. 
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Lord  Abinqeb,  C.  B. — We  think  the  plaintiff  is  entitled 

to  the  costs  of  two  attendances,  and  of  a  copy  of  the  writ 

of  summons.     This  seems  very  much  like  an  attempt  by    _     »• 

Grsknway 

the  attorneys  to  create  costs,  but  the  Court  will  take  care 
that  the  clients  do  not  suffer  by  it;  the  rule  will  be  ab- 
solute,  but  the  attorneys  on  both  sides  must  pay  the  costs. 

Parke,  Aldbbson,  and  Gubney,  B.'8  concurred. 

Rule  absolute  accordingly. 


GniBS  V.  Pike  and  Another. 
Case.     The  declaration  stated,  that  after  the  passing  of  In  a  roit  de- 

pending  in 

a  certain  act  of  Parliament,  made  and  passed  in  the  second  Chancerj,  an 
year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  ^J^l  ^  q^ 
"An  act  for  abolishinir  arrest  on  mesne  process  in  civil  P»yw*othe 

o  r  ^  name  of  toe 

actions,  except  in  certain  cases,  and  for  extending  the  reme-  Accoontant 
dies  of  creditors  against  the  property  of  debtors,  and  for  trust  in  the 
ameoding  the  laws  for  the  relief  of  insolvent  debtors  in  ^'^m^I 
England,"  and  before  the  committing  of  the  grievances,  &c.,  ""tted  by  Ua 
a  certain  soit,  was,  and  still  is,  depending  in  the  High  been  the 
Court  of  Chancery,  before  the  Master  of  the  Rolls,  in  which  gi^ie  of  a  tmst 
and  suit,  Elizabeth  Wells,  and  one  Fanny  Wells  Freeman,  I^S^tor^r 
fUchard  Freeman,  Robert  J.  Freeman,  and  James  W.  Free-  the  plaintifi 

.  ,  in  the  luit 

man,  infiants,by  the  said  Elizabeth  Wells,  their  next  friend,  registered  the 
were  plaintifis ;  and  John  Gibbs,  and  one  Richard  Freeman,  ^e^'&2  Vict. 
and  Fanny  Freeman,  were  defendants.     And  whereas,  also,  ^'  }^9^ '-  ^^' 

J  '  ^    ^  '         '   and,  in  con- 

before,  and  at  the  time  of  the  committing  of  the  grievances,  sequence  G. 
the  plaintiff  was,  and  still  is,  seised  in  his  demesne  as  of  fee  from  din>onng 
cf  and  in  divers  lands,  tenements,  and  hereditaments,  with  umdiu^eUL 
the  appurtenances  situate,  lying,  and  being  in  the  coun^  of  ^^^  ^  i'^- 

der  was  not  of 
itaelf  a  wrongful  act,  and  that  no  action  could  be  maintained  without  proof  of  malice. 
StmJbk,  Hut  tnefa  an  order  is  within  the  equity  of  the  1  &  2  Vict.  c.  1 10,  s.  19. 
On  a  motion  for  a  new  trial,  coumel  cannot  present  a  point  which  does  not  appear  bj  the 
jaige'fe  not*  to  have  been  raised  at  the  trial. 
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Kent  And  the  plaintiff  iiirther  saith,  that  after  the  making 
of  the  said  act  of  Parliament,  and  before  the  committing  of 
the  grievances,  &c.,  and  while  the  said  suit  was  so  depend- 
ing, by  a  certain  order  of  the  Right  Honoiutible  Henry 
Ix)rd  Langdale^  in  the  said  suit,  bearing  date,  &c.,  after 
reciting  that  counsel  for  the  plaintiflb  had  that  day  moved 
the  Court,  that  the  defendant  John  Gibbs,  or  the  said 
defendants  John  Gibbs,  and  Richard  Freeman,  might  be 
ordered,  on  or  before  the  26th  day  of  June  then  next,  to 
transfer  into  the  name  of  the  Accountant  General  of  the  said 
Court,  in  trust  in  the  said  cause,  the  sum  of  1637/L  8«.  6d., 
3^  per  cent  Consolidated  Bank  Annuities,  being  the 
amount  of  the  fund  admitted  by  the  answer  of  the  same 
defendants  in  the  said  suit,  to  have  been  invested  in  their 
names,  upon  the  trusts  of  the  indenture  or  marriage  settle- 
ment of  the  8th  day  of  December,  1819,  in  the  pleadings 
mentioned,  and  to  have  been  sold  out  by  them  on  the  17th 
day  of  January,  1829,  or  that  the  said  defendant  John 
Gibbs,  (meaning  thereby  the  said  plaintiff,)  or  the  said 
defendant  John  Gibbs,  (meaning  thereby  the  said  plaintiff,) 
and  Richard  Freeman,  might  be  ordered,  on  or  before  the 
26th  day  of  June  next,  to  pay  into  the  name  of  the  said 
Accountant  General,  in  trust  in  the  said  cause,  the  sum  of 
1404/L  2^.,  admitted  by  the  answer  of  the  said  defendants, 
the  said  John  Gibbs  and  Richard  Freeman,  to  have  been 
the  amount  of  the  proceeds  of  the  sale  of  the  said  trust  ftind 
of  1637/L  8^.  6(/.,  3/1  per  cent  Consolidated  Bank  Annuities, 
received  by  the  said  defendant  John  Gibbs ;  and  that  such 
sum  of  1404/  2«.  when  so  paid  in,  might  be  invested  by 
the  said  Accountant  General  in  SL  per  cent  Consolidated 
Bank  Annuities,  in  trust  in  the  said  cause,  &c.  Upon 
hearing  the  said  defendants,  John  Gibbs,  (meaning  the  s^d 
plaintiff,)  answer  read,  and  what  was  alleged  by  the  counsel 
on  both  sides,  the  said  Right  Honourable  Henry  Lord 
Langdah  did  order  that  the  said  defendant  John  Gibbs, 
meaning  thereby  the  said  plaintiff,  should,  within  a  month 
from  that  time  pay  into  the  Bank,  with  the  privity  of  the  Ac- 


3nCHAELMA8  TBRM,    5   VICT.  411 

ooantant  General  of  that  Court,  to  the  credit  of  the  said        1841. 
cause,  the  sum  of  1404/.  2s.  admitted  by  the  answer  of  the     ^^^q^^^ 
aid  defendants,  the  said  John  Gibbs  and  Richard  Freeman,  v. 

U.  have  been  the  amount  of  the  proceeds  of  the  sale  of  the  ^d^^Shar. 
trust  fimd  of  1637^  8«.  6(Ly  SL  per  cent.  Consolidated 
Bank  Annuities,  received  by  the  said  defendant  the  said 
John  Gibbs,  and  it  was  ordered  that  such  sum  of  1404/L  2^. 
idien  so  paid  into  the  Bank,  should  be  laid  out  in  the  pur- 
chase of  Bank  3L  per  cent  Annuities,  in  the  name  and 
with  the  privi^  of  the  said  Accountant  General,  in  trust  in 
the  said  canse,  and  he  was  to  declare  the  trust  thereof 
aooordingly,  subject  to  the  further  order  of  the  said  Court. 
And  for  the  piurposes  aforesaid,  the  said  Accountant  General 
WW  to  draw  on  the  Bank,  according  to  the  form  prescribed 
by  the  act  of  Parliament,  and  the  general  rules  and  orders 
of  the  said  Court  in  that  case  made  and  provided.  And 
the  said  John  Gibbs  in  fact  saith,  that  after  the  making  of 
the  said  order  of  the  said  Right  Honourable  Henry  Lord 
Langdale,  they,  the  said  Charles  Andrews  Pike,  and  Eliza- 
bedi  Wells,  well  knowing  the  premises,  and  well  knowing, 
ai  the  fact  was  and  is,  that  the  said  order  was  not  a  decree 
or  Older  of  a  Court  of  Equity,  whereby  any  sum  of  money 
or  any  costs,  chaiges,  or  expenses,  were  payable  to  any 
penon  within  the  said  act  of  Parliament,  or  the  intent  or 
Bi^Miing  thereof  but  contriving  and  intending  to  oppress, 
harass^  and  aggrieve  the  said  John  Gibbs,  and  to  prevent 
him  from  disposing  of  any  part  of  the  said  lands,  tenements, 
lad  hereditaments,  with  the  appurtenances  of  him  the  said 
Jdm  Gibbs,  and  to  deprive  him  thereby  of  the  means  of 
paying  the  said  stun  of  1404^  2«.,  in  the  s^d  order  speci- 
fied, and  satisfying  the  said  order,  and  to  injure  and 
piejadice  him  in  his  credit  and  circumstances,  to  wit,  on, 
Ac.,  wrongfully,  maliciously,  oppressively,  and  unlawfully, 
Hid  under  colour  and  pretence  of  the  said  last  mentioned 
act  of  Parliament,  lefl,  and  caused,  and  procured  to  be  left 
^th  the  senior  Master  of  the  Court  of  Common  Pleas,  at 
Westminster,  a  certain  memorandum  or  minute,  in  writing, 
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1841.        containing  the  name,  and  the  usual,  or  last  known  place  of 
abode,  and  the  title,  trade,  or  profession  of  the  said  John 
Gibbs,  (the  said  plaintiff),  whose  estate  was  intended  to  be 
affected  thereby,  and  the  Court,  and  the  title  of  the  cause 
in  which  such  order  was  obtained  and  made,  and  the  dale 
of  such  order,  and  the  amoimt  of  the  monies   thereby 
ordered  to  be  paid,  and  which  same  particulars  contained 
in  the  said  memorandum  or  minute,  so  left,  and  caused  and 
procured  to  be  left,  by  the  said  Charles  Andre¥m  Pike  and 
Elizabeth  Wells,  as  aforesaid,  was,  by  such  leaving  as  afore- 
said, and  by,  and  through  the  wrongfiil,   malicious,  and 
unlawful  procurement  of  the  said  Charles  Andrevrs  Pike, 
and  Elizabeth  Wells,  forthwith  entered  in  a  book  by  the 
said  senior  Master  of  the  Court  of  Common  Pleaa^  accordii^ 
to  the  provisions  of  the  said  act  of  Parliament,  as  and  for  a 
memorandum  or  minute,  in  writing,  of  a  decree  or  order  of 
a  Court  of  Equity,  whereby  a  sum  of  money,  or  certain  oostBb 
charges,  and  expenses  were  payable  to  a  person  within  the 
said  act,  whereby,  after  such  entry  by  the  said  senior  Master 
of  the  Court  of  Common  Pleas,  as  aforesaid,  had  been  made 
as  aforesaid,  it  then  and  there  appeared,  from  and  on  the 
foce  of  such  entry  in  the  said  book,  as  aforesaid,  that  the 
said  order  so  made  by  the  Right  Honourable  Henry  Lord 
Langdahy  so  being  the  said  Master  of  the  Rolls,  as  aforesaid, 
was  an  order  within  the  intent  and  meaning  of  the  sud  act 
of  Parliament,  that  is  to  say,  an  order  of  the  Court  of 
Equity,  whereby  the  said  sum  of  1404/.  2«.  was  payable  to 
the  said  Elizabeth  Wells,  &c.,  and  had  the  effect  of  a  judg- 
ment in  a  superior  Court  of  Common  Law,  affecting  the 
said  lands,  tenements,  and  hereditaments  of  the  said  John 
Gibbs,  and  that  the  said  Elizabeth  Wells,  and  that  the  said 
Fanny  Wells   Freeman,  Richard  Freeman,  Robert  J<dm 
Freeman,  and  James  William  Freeman,  were  thereby  to  be 
deemed  judgment  creditors,  within  the  meaning  of  the  said 
act,  by  means  of  which  said  several  premises,  and  by  reason 
of  the  said  order,  from  such  entry  so  made,  as  aforesaid, 
appearing,  and  piu-porting  to  have  the  effect  of  a  judgment 
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against  the  said  John  Gibbe,  and  so  affecting  the  said  lands,        1841. 
tenements,  and  hereditaments  of  the  said  John  Gibbs,  as     ^^^qu"^ 
dfaiesaid,  by  such  wrongful,  malicious,  and  unlawful  procure-  v. 

ment  of  the  said  Charles  Androws  Pike  and  the  said  Elizabeth  and  Aoother. 
WellSy  as  aforesaid,  he,  the  said  John  Gibbs,  has  been 
hindered  and  prevented  from  selling  and  disposing  of  certain 
lands^  tenements,  and  hereditaments  of  him,  the  said  John 
Gibbs,  which  he  otherwise  might,  and  would  have  sold  and 
disposed  of  for  divers  laige  prices  and  sums  of  money,  for 
the  purpose  of  paying  the  said  sum  of  14041.  2s.  in  the  said 
Older  mentioned.    Plea,  not  guilty. 

At  the  trial,  before  Lord  Abinger^  C.  B.,  it  was  objected, 
on  the  part  of  the  defendant,  that  the  action  was  not  main- 
tainable, without  evidence  of  express  malice ;  the  learned 
judge  being  of  that  opinion,  nonsuited  the  plaintiff. 

A  rule  nisi  having  been  obtained  for  setting  aside  the 
nonsuit, 

J7ay«ff  shewed  cause.  The  defendant,  in  registering 
the  Older,  was  not  actuated  by  malice,  but  did  no  more  than 
Has  his  duty  to  do,  as  solicitor  in  the  suit  If  any  doubt 
existed  OS  to  whether  the  order  was  within  the  1  &  2  Vict., 
e.  110,  he  was  bound  to  register  it,  or  he  might  have  been 
EaUe  for  negligence.  It  is  admitted,  as  a  general  proposi- 
tion, that  where  a  man  sustuns  a  temporal  loss  or  damage 
bj  the  wrong  of  another,  he  may  have  an  action  on  the 
CMe,  Com.  Dig.  tit  ''  Actum  on  the  C<ui*  (A),  Pasley  v. 
AiMffum  (a),  but  the  act  here  done  is  not  wrongful  of  itself, 
ind  the  same  principle  must  apply,  which  governs  actions 
tr  criminal  prosecution.  It  would  be  strange  if  a  man 
who  caused  another  to  be  imprisoned,  by  process  of  law, 
ns  not  to  be  liable  in  an  action,  without  evidence  of  malice, 
yet,  if  he  merely  did  an  act,  by  which  an  equitable  lien  was 
created  on  the  estate  of  another,  he  was  to  be  liable.  In 
Seh€ibet  v.  Fairbain  (6),  the  plaintiff  sued  out  a  capias  ad 

(fl)  3  T.  R.  61.  (fi)  1  B.  &  P.  sas. 
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respondendum  against  the  defendant,  and  before  the  latt 
was  arrested  thereon,  he  paid  the  debt;  it  was  held  th 
no  action  would  lie  against  the  plainti£P  for  neglecting 
countermand  the  writ,  unless  malice  was  averred  and  prove 
So  in  Pcige  v.  fViple  (a),  it  was  held,  that  no  action  will  1 
for  not  preventing,  but  permitting  and  suffering  the  plainti 
to  be  arrested  after  payment  of  debt  and  costs,  owing  to  tl 
defendant,  upon  a  writ  sued  out  before  such  pajmei 
Malice  is  the  gist  of  all  actions  for  injuries  of  that  natui 
In  ScuDon  v.  Casile  (6),  the  plaintiff  gave  the  defendant 
warrant  of  attorney,  to  enter  up  judgment,  if  certain  coi 
should  be  unpaid  within  four  days  after  the  Master  shooi 
have  taxed  the  same;  defendant  procured  a  tazatioii  i 
parte,  and  by  an  incorrect  representation  to  the  MmIk 
obtained  from  him  an  allocatur  for  more  costs  than  I 
was  entided  to;  by  order  of  a  judge,  on  summom^ 
new  taxation  was  directed,  pending  which  the  defendn 
arrested  the  plaintiff.  The  declaration  alleged  only,  th 
the  defendant  had  **  wrongftdly  and  injuriously"'  deliven 
the  writ  to  the  sheriff,  and  the  Court  arrested  the  judgmeii 
because  ^^  malice"  was  not  averred.  Mitchell  v.  JmlA 
is  also  in  favour  of  the  propositions  contended  for.  [Alii 
sauy  B. — ^The  law  on  this  subject  is  to  be  found  in  a  no 
to  the  case  of  Hodgson  v.  Scarlett  (c),  and  I  can  vouch  th 
the  note  was  furnished  by  the  late  Mr.  Justice  Holrogc 
Farter  v.  tVestan  {d),  is  also  in  point;  there  the  defendai 
telling  a  bail  that  his  principal  was  likely  to  abscond,  pv 
cured  from  him  directions  to  take  his  affidavit  of  juatifio 
tion  off  the  file.  The  directions  having  been  given  tx 
late,  defendant  obtained,  by  means  of  them,  an  cmler  of 
judge  for  the  render  of  the  principal,  and  it  was  held  th 
an  action  did  not  lie  against  him  for  this  proceedings  at  d 
suit  of  the  principal,  without  alleging  and  proving  ezpre 
malice.  Further,  the  action  cannot  be  maintained  withoi 
proving  want  of  probable  cause.     It  cannot  be  said,  th 


(a)  3  East,  314. 

(6)  6  Adol.  &  E.  652. 


(c)  I  B.  &  Aid.  245. 
(<0  5  B.  &  Adol.  5S8. 
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there  was  an  absence  of  probable  cause,  for  if  the  registry 
of  the  order  could  have  been  of  any  avail  to  bind  the  land, 
it  was  the  duty  of  the  defendant  to  register  it. 

Platl^  in  support  of  the  rule.  It  is  not  contended,  on  the 
odier  side,  that  this  order  is  one  within  the  act  of  Parliament, 
and  which  the  defendant  had  a  right  to  register ;  that  being 
n,  the  act  itself  w&s  wrongful,  and  it  is  unnecessary  to  prove 
malice  If  a  man  sustains  an  injury,  and  also  a  loss  by  the 
act  of  another,  an  action  on  the  case  may  be  maintained. 
In  the  cases  cited,  it  does  not  appear  that  the  plaintiff  sus- 
tained any  injury  by  the  mere  act  of  indictment  or  arrest, 
but  here  both  a  damnum  and  an  injuria  are  alleged  in  the 
declaration.  [Aldenon^  B. — What  is  the  injuria?  The 
registry  of  an  order  that  was  not  binding  could  do  no  harm : 
the  defendant  has  done  a  nugatory  act]  The  plaintiff  has 
been  prevented  from  realizing  the  amount  which  he  might 
have  obtained  for  his  property.  An  acti<m  on  the  case  may 
be  nuuntained  agunst  a  judge  of  the  Ecclesiastical  Court, 
who  excommunicates  a  party  for  refusing  to  obey  an  order 
which  the  Court  has  not  authority  to  make,  or  where  the 
party  has  not  been  previously  served  with  a  citation  or 
nonitioD,  nor  had  due  notice  of  the  order,  Beaurain  v. 
SeoU{a). 

Loid  Abinoeb,  C.  B. — No  doubt  the  plaintiff  in  this  case 
bad  safiered  great  prejudice,  but  that  is  in  common  with  all 
defendants.  The  difficulty  is  to  see  how  the  defendant  in 
this  case,  has  done  anything  but  what  was  proper  to  be 
done  by  a  solicitor  who  conducts  a  suit  in  equity.  The 
registration  refers  to  the  order  itself,  and  ij^  as  argued  on 
the  part  of  the  plaintiff,  the  order  was  improperly  made, 
die  registration  of  it  was  a  mere  nullity,  and  could  do  the 
plaintiff  no  harm.  If,  on  the  other  hand,  there  was  any 
doiibt  as  to  whether,  under  the  circumstances,  an  order  of 


1841. 


(a)  3  Campb.  387. 
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1841.        that  description  might  operate  as  a  charge  upon  the  estate, 
^"T^''""^     i^  was  the  duty  of  the  defendant  to  register  it     The  trustee 
f*  by  his  answer,  admits  that  trust  funds  are  in  his  hands,  and 

and  Another,  if  there  was  an  J  reasonable  or  probable  cause  for  r^stering 
the  order  for  the  purpose  of  securing  the  property,  that 
circumstance  affords  another  answer  to  the  action.  In 
whatever  way  the  case  is  viewed,  we  are  precluded  from 
saying  that  the  defendant  has  done  the  act  maliciously  <Nr 
wrongfully.  As  to  whether  or  no  an  order  of  this  de- 
scription is  within  the  1  &  2  Vict  c.  110,  s.  19.  1  have  not 
formed  any  definite  opinion.  I  was  inclined  at  the  first  bludi 
to  say  it  was  not,  but  I  must  confess  that  it  appears  to  me, 
to  come  within  the  equity  of  the  statute ;  at  all  events,  it 
was  perfectly  right  to  have  it  registered  for  the  purpose  of 
raising  the  question.  That  altogether  disposes  of  that  part 
of  the  case.  As  to  the  question  of  malice,  it  appears  to  me^ 
that  no  malice  was  proved,  nor  was  any  evidence  of  malice 
tendered — at  least,  I  have  no  note  of  it  All  the  Bar  must 
feel  that  upon  the  question  of  a  new  trial,  the  Court  can 
only  know  what  took  place  by  reference  to  the  judge's  notes. 
If  the  judge  refuses  to  take  a  note,  a  bill  of  exceptions 
should  be  tendered.  It  constantly  happens,  in  the  admi- 
nistration of  justice,  that  points  are  raised  and  suggested  to 
the  judge,  and  as  suddenly  abandoned  by  counsel,  who  ac- 
quiesces in  the  opinion  of  the  judge.  Then  what  is  the 
Court,  in  banc,  to  look  at  but  the  record  of  the  proceedings 
which  the  judge  produces,  namely,  his  note?  If  it  were 
otherwise,  look  at  the  consequences ;  we  must  take  what 
every  counsel  suggests  as  to  evidence  tendered,  perhaps  the 
counsel  on  the  other  side  denies  it,  and  then  an  altercation 
ensues.  I  mention  this,  because  I  wish  it  to  be  understood, 
that  unless  the  judge  has  taken  a  note  of  the  point,  it  is  not 
competent  for  the  counsel  afterwards  to  raise  the  question. 

Aldebson,  B. — I  am  of  the  same  opinion,  and  I  vnsh  to 
express  my  opinion  as  strongly  as  the  Lord  Chief  Baron. 
It  would  be  most  convenient  to  establish  a  rule,  that  there 
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most  be  a  distinct  tender  of  evidence  rejected,  because  it        1841. 

calls  the  judge's  attention  to  the  point,  places  the  question        Gibbs 

beyond  dispute,  and  prevents  all  controversy  of  counsel  as        ^• 

to  the  fiict  itsel£     It  seems  to  me,  that  the  present  rule    and  Another. 

must  be  dischaiged.     In  order  to  maintain  the  action,  the 

plaintiff  must  shew  that  he  has  sustained  an  injury  by  the 

•ct  of  the  defendant.     Then  the  question  is,  whether  the 

fefpatry  of  this  order  in  the  office  of  the  Master  of  the 

Court  of  Common  Pleas,  is  an  injury  per  se.     It  is  an  order 

dttt  the  plaintiff  pay  a  sum  of  money  into  Court,  to  the 

credit  of  the  cause.     Is  this  then  an  order  within  the  act  of 

Fnliament?  Upon  that  point  I  do  not  deliver  any  definite 

opnion,  but  it  is  certainly  within  the  equity  of  it     It  was 

dennble  that  the  order  should  be  available  against  the  pro- 

potj  of  the  plaintiff,  and  for  that  purpose,  it  was  necessary 

to  do  something  under  the  act  of  Parliament.     The  section 

pves  to  the  orders  there  mentioned,  the  effect  of  a  judgment 

at  common  law,  but  to  bind  the  land,  the  order  must  be 

Kg^stered.     If  then  this  be  such  an  order  as  would  bind 

die  land,  the  defendant  has  done  no  more  than  he  ought 

to  do ;  if  it  would  not  bind  the  land,  how  can  a  nuga^ 

toy  act  be  wrongfid  of  itself,  or  injurious  to  anybody  ? 

Either  it  produces  no  damage,  or  it  is  no  injury.     It  seems 

tome,  therefore,  that  unless  the  plaintiff  can  shew  that  an 

act  has  been  done,  which  is  in  its  nature  wrongful,  or  that 

aa  act  not  wrcxigAil,  has  been  done  upon  a  wrongful  ground, 

aoas^  in  &ct,  to  become  a  wrongful  act,  he  cannot  maintain 

die  action.     Want  of  probable  cause  and  malice  should  be 

added  to  the  act,  in  order  to  constitute  it  a  wrongful  act. 

If  the  evidence  tendered  had   been  received,  could  the 

(hmtiff  have  shewn  the  absence  of  probable  cause  ?  On  the 

coQtraiy,  in  my  opinion,  the  jury  would  have  found  that 

^  plaintiff  had  probable  cause  for  registering  the  order. 

Rule  discharged  (a). 

(a)  See  GMi  v.  Pikij  ante,  vol.  9,  p.  731,  O.  S. 
^OU  L — V.  8.  E  B  D.   p.   C. 
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Smith  v.  Martin. 

To  an  action  by  ASSUMPSIT  by  indorsee  against  maker  of  a  piomino 
against  maker  note.  The  declaration  stated  that  the  defendant  indon 
£rerSe  dT"^  the  note  to  F.  and  Ca,  who  indoraed  it  to  G.  V.  and  O 
fcn^nt  plead-   ^y^^  mdoised  it  to  the  plaintiff. 

ed  that  while  *•  •         i      « 

the  note  was  in  Plea.  That  the  said  indorsements  were  in  blank,  m 
the  second  in-  that  after  the  indorsement  by  the  defendant  to  F.  &  O 
d^o7ii^pri'us  ^°^  ^^^^  *®  delivery  of  the  note  to  the  plaintiff,  the  nc 
was  made  that    was  in  the  hands  of  G.  v.,  who  at  the  time  of  the  makx 

his  claim  there-  .        i         .      i%  •         j 

on  be  referred  of  the  order  of  nisi  pnus  heremaner  mentioned  was  t 
that  after  the'  lawful  owncr  thereof;  that  whilst  the  note  was  so  in  I; 
"-5f"°^  °]  ?®    hands  of  G.  V.,  it  was  by  an  order  of  nisi  prius  by  oonse 

order,  and  be-  ^  ,/  r  j 

fore  any  award,  of  G.  V.,  ordered  that  the  note  and  the  claim  of  G.  1 
of  ffood  faith  thereon  should  be  referred  to  arbitration ;  that  the  note  n 
I^i'oiSerf ^^^^^  delivered  by  G.  V.  to  the  pkmtiff,  after  the  making  of  t 
Hvered  the  note  gaid  order,  and  before  any  award  i¥as  made,  and  in  violati 

to  the  plainuff,  .  .  , 

who  took  it,  of  good  faith,  and  in  fraud  and  contempt  of  such  order,  m 
ledge  of  the      ^^  ^^  plaintiff  took  the  note  with  full  knowledge  of  t: 

^'i::r;„^'  P^-ni^^*     verification. 

▼ersedthe  Replication.     That  the  plaintiff  had  not,   at  the  th 

knowledge  of 

the  plaintiff:      when  he  took  the  note  any  knowledge  of  the  premises. 
these  pleading       Notice  was  given  to  the  plaintiff  to  prove  the  considentii 
the  defendant    fo^  ^^  indorsement  to  him. 

was  bound  to 

begin,  and  At  the  trial  before  Lord  Abinger^  C.  B.,  it  was  contendc 

tiff's  know-    '  on  the  part  of  the  defendant,  that  as  the  replication  adm 

Jleged  fraud.  ^  *  fraudulent  delivery  of  the  note,  the  plaintiff  was  bomi 

Q««re,  whe-  in  the  first  instance,  to  prove  consideration.     Bmaham 

ther  material  *■  ^ 

allegations  not  Stanley  (a),  and  Edmunds  v.   Groves  (&),  were  referred  1 
to  be  taken  as    The  learned  judge  was  of  opinion^  that  aasmning  fraod 
S^«o7thi  ^  admitted  by  the  repUcation,  still  the  plaintiff*s  title  n 
cause.  good,  unless  the  defendant  could  fix  him  with  knowled 

of  the  fi^ud.      The  defendant,   accordingly   began,  « 


(a)  1  Gale  &  Dav.  237. 

(6)  Ante,  vol.  5,  p.  775,  O.  S. ;  8  M.  &  W.  642. 
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having  fiuled  to  prove  the  plaintiff's  knowledge  of  the  fraud,        1841. 
the  juiy  found  a  verdict  for  the  plaintiff.  Sidth 


Crowder  moved  fi>r  a  new  trial,  on  the  ground  of  misdi- 
rection. If  a  party  omits  to  traverse  a  material  allegation, 
he  must  be  taken  to  have  admitted  it,  and  according  to  the 
inles  of  i^eading^  it  is  the  same  as  if  the  &ct  had  been 
proved.  Then  the  replication  having  admitted  fraud,  the 
phdntiff  was  bound  to  shew  that  he  gave  value  for  the 
fain.  The  cases  of  Edmunds  v.  Groves^  in  this  Court,  and 
dBmffham  v.  Stanleys  in  the  Court  of  Queen's  Bench,  are 
atvarianoe  as  to  the  effect  of  admissions  on  the  record,  by 
[fcading  over.  In  the  former,  jUdersan,  B.,  says,  **  An  ad- 
Bunion  on  the  record  is  merely  a  waiver  of  requiring  proof 
of  tliofle  parts  of  the  record  which  are  not  denied,  the  party 
being  content  to  rest  his  claim  on  the  other  &ct8  in  dispute, 
hot  if  any  inferences  are  to  be  drawn  by  the  jury,  they  must 
hate  the  Acts  from  which  such  inferences  are  drawn,  proved 
fifce  any  other  facts."  In  the  case  of  Bingham  v.  Stanleys 
Loid  Denman,  C.  J.,  alluding  to  the  judgment  of  this 
Courty  says,  ^Upon  fiill  consideration,  we  cannot  agree 
irith  the  doctrine  thus  slated.  We  think  that  an  admission 
made  in  the  course  of  pleading,  whether  in  express  terms  or 
fay  omitting  to  traverse  what  has  been  before  alleged,  must 
be  taken  as  an  admission  for  all  purposes  of  the  cause, 
whether  the  fiicts  relate  to  the  parties,  or  to  third  persons, 
{lavided  the  allegation  so  made  be  material  We  find  no 
anthority  to  the  contrary,  and,  indeed,  in  former  times, 
hefinre  the  new  rules,  such  admissions  in  the  absence  of  a 
jvotest,  estopped  the  party  even  in  another  cause,  from  dis- 
pating  the  &ct  so  admitted."  [^Aldersanf  B. — I  do  not  say 
diat  deosion  is  wrong,  because  I  entertain  considerable 
doubt  as  to  whether  the  allegation,  in  that  case,  was  ma- 
terial] It  is  conceded,  that  unless  fraud  was  admitted,  the 
defendant  would  have  been  bound  to  begin  and  impeach 
the  plaintiff's  title,  but  the  admission  on  the  record  casts 

E  E  2 
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1841.        the  onus  of  proof  upon  the  plamtifiv  who  was  bound  to 
^''^;^    shew,  not  only  that  he  had  no  knowledge  of  the  firaod,  bat 
.,  ^-  also  that  he  gaye  value  for  the  bilL     There  is  no  real  di^ 

tinction  between  efiect  of  proof  by  the  mouths  of  witnesKi^ 
and  of  an  admission  on  the  record.     Tlie  defendant  in  dii 
case  i¥as  in  the  same  position  as  if  he  had  caUed  witneao^ 
and  had  tainted  the  bill  with  fraud.   [Lord  jibimger,  C  By— 
The  mere  fiict  of  the  plaintiff  being  the  holder  of  the  noli^ 
imports  that  he  is  the  holder  for  value ;  suppose  the 
had  been  brought  befcMre  the  new  rules*  and  non 
had  been  pleaded,  the  defendant  would  have  been  boond  li 
prove  fraud  in  connection  with  the  note,  and  a  knowledge 
of  that  fraud  on  the  part  of  the  plaintiff]     Undoobtedij 
before  the  new  rules,  the  plaintiff  would  have  put  m  tk 
note,  and  rested  his  case  there ;  the  defendant  then  mait 
have  proved  that  the  note  was  tainted  with  fiand,  ml 
having  done  that,  the  plaintiff  would  have  been  oompdkd 
to  shew  that  he  had  given  consideration  fer  the  note,  ml 
that  he  had  no  knowledge  of  the  fraud.     But  the  itxj 
object  of  the  new  rules  of  pleading  was  to  narrow  the  ianei 
and  evidence  required  at  the  trial,  by  a  special  statement 
of  facts  on  the  record.     [^Alderson,  B. — Assuming  6r  tk 
sake  of  aigument,  that  the  circumstances  of  fraud  are  admit- 
ted by  the  replication,  how  does  that  afibrd  primi  fide 
evidence  of  the  plaintiff's  knowledge  of  it  ?  If  the 
shews  that  he  gave  consideration,  which  way  ought  the 
diet  to  be?  The  feet  of  his  having  given  oonsidentfioo 
proves  nothing  conclusively  as  to  his  knowledge  of  the 
fraud.]     Under  such  circumstances,  the  plaintiff  would  be 
bound  to  go  further,  and  show,  not  only  the  considentiaOf 
but  also  the  drcimistances  under  which  he  took  the  bilL  A 
plaintiff  may  prove  that  he  had  no  knowledge  of  the  tnxA 
by  shewing  the  circumstances  under  which  the  hill  came  into 
his  possession.     The  rule  is  laid  down  in  Milti  v.  Barhir{^)f 

(a)  Ante,  vol.  6,  p.  77,  O.  S. :  1  M.  &  W.  425. 
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which  was  an  action  by  indoraee  against  acceptor  of  a  bill        1841. 
of  exchange ;  the  plea  was,  that  the  bill  was  an  accom-     ^'"aiiTBr^ 
modation  bill,  and  that  no  connderation  passed  between  ». 

anj  of  the  parties  to  it ;  replication,  that  the  drawer  in- 
doned  it  to  the  plaintiff  for  consideration,  and,  it  was  held 
that  the  plaintiff  was  not  bound  to  prove,  in  the  first  in- 
itaDoe,  that  he  gave  value,  but  that  it  was  incumbent  on 
the  defendant  first  to  impeach  his  title  by  shewing  either 
fimd  or  duress,  or  that  the  bill  had  been  lost  or  stolen.  But 
diat  has  been  done  in  this  case,  for  it  is  admitted  by  the 
pfeadings,  that  the  plaintiff  is  the  holder  of  a  note  tainted 
fiaod. 


Lend  Abinoeb,  C.  B. — No  rule  ought  to  be  granted.  If 
«e  entertained  a  doubt  upon  the  point,  it  would  be  fit  that 
the  matter  should  be  fiiUy  discussed,  but  the  arguments 
lAddi  have  been  used,  have  not  shaken  the  opinion  we 
bdbre  entertained. 

AiiDBBBOir,  B. — ^It  seems  to  me  unjust  to  prevent  a  party 
bj  the  rules  of  pleading,  firom  denying  a  particular  &ct,  and 
jet  to  call  upon  the  jury  to  treat  that  tact  as  admitted.  If 
diat  is  the  law,  a  double  replicadon  is  of  the  very  essence 
of  jmtioe.  Personally,  I  should  Uke  to  have  the  point  fully 
diKOSBedy  but  as  the  opinion  of  the  Court  of  Queen's  Bench 
ii  at  variance  with  that  of  this  Court,  I  do  not  see  how  we 
ca  settle  the  difference,  but  that  must  be  done  by  a  Court 
of  Error.  I  have  considered  the  decision  of  the  Court  of 
Qoeen's  Bench  with  every  possible  respect,  but  I  must  say 
dat  it  does  not  satisfy  me. 

GuBMKT,  R — ^I  agree  in  opinion  that  there  ought  to  be 
no  rule.  The  defendant  has  averred  a£Brmatively  that  the 
fUntiff  had  knowledge  of  the  firaud,  and  the  defendant 

00^  to  prove  the  feet 

Rule  refiised. 
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1S41. 

Cornet  v.  Debifsey. 

The  Court  will    1.  HIS  was  an  action  against  the  acceptor  of  a  bill  • 

Sith"t^di^  change  for  350/.  17*.  6ct,  and  m  which  a  verdict  had 

SS^^r  M  uT  ^^'^^  ^^^  *®  plaintiff.     On  the  taxation  of  costs,  the 

the  costs  of  an  tiff^s  attorney  claimed  the  expenses  of  a  journey  tak 

going  abroad  him  fit>m  Liverpool  to  Antwerp,  for  the  purpose  oi 

oomi^ion  for  ^^^^1%  ^^  ^^  ^  question,  upon  a  commission  for  tl 

tiie  examina-  amination  of  a  witness  there.     An  affidavit  was  ma 

tion  of  a  wit- 
ness, the  attorney,  stating  that  to  the  best  of  his  judgmeE 

belief,  he  could  not  safely  entrust  the  execution  of  the 

mission  to  an  agent  at  Antwerp,  and  that  the  course 

had  been  taken,  was  the  most  economical  that  oou 

adopted  under  the  circumstances.     The  Master  al 

the  sum  of  S6L  for  these  expenses. 

W.  H.  Watson  moved  to  review  the  taxation^  H 
not  a  doubt  that  if  the  plaintiff  is  entitled  to  the  expei 
the  journey,  the  amount  is  entirely  in  the  discretion  < 
Master,  but  the  question  as  to  whether  or  not  he  is  ei 
at  all,  will  depend  upon  whether  there  was  a  neoessi 
his  going  to  Antwerp.  In  this  case  there  could  be 
He  went  merely  to  produce  the  bill  which  might  have 
safely  entrusted  to  any  other  person. 

Lord  Abinger,  C.  R — We  think  it  was  altoget 
question  for  the  Master  to  say  whether  or  not  the  a) 
ance  was  necessary. 

Alderson,  B. — If  the  sole  purposes  of  the  joume 
been  to  produce  die  bill  before  the  commissioners,  it  i 
with  justide  be  said,  that  such  duty  should  be  perfi 
by  a  clerk.  But  there  were  other  reasons  for  the  joi 
I  recollect  a  difficult  question  arose  at  the  trial,  nc 
whether  the  bill  had  been  proved  according  to  the  1 
the  country  to  which  it  belonged  ?  and  that  renders  i 
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able  finr  U8  to  say  that  the  attorney's  attendance  on  the  1841. 

eommiasion  was  unnecessary.     Whether  it  was  so  or  not  ''T"'^'^      ' 

k  t  matter  for  the  discretion  of  the  Master.  »• 


DzMPtBY. 


Rule  refused. 


Daw  v.  Edm£ad£8. 

Ball  had  obtained  a  rule  nisi^  to  set  aside  a  judgment  Prictice  ••  to 
■gned  fixr  want  of  a  plea,  on  the  ground  that  no  rule  to  ^  p^^,  ^ 
pkad  had  been  entered. 

Chadmieke  Jones  shewed  cause  upon  an  affidavit  that  a 
rale  to  (dead  had  been  entered  as  follows : — 

DaYIB  9.  TiDMARSH.  •   SaBIE  V.  EdMEADBS. 

Rules  to  plead. 

Battf  in  support  of  the  rule,  contended  that  the  entry 
was  a  nullity.  The  word  ^'same''  did  not  identify  the 
plaintiff  in  the  present  cause,  with  the  plaintiff  in  the 
preceding  cause  of  Davit  v.  Tidmarsh.  ''  Same**  might  be 
the  name  of  a  person,  if  it  had  been  **  the  same,"  the  case 
irould  have  been  different.  If  such  practices  were  allowed, 
it  would  be  sufficient  to  put  '*  ditto  v.  ditto/*  Every  rule 
Aould  be  certain  as  to  the  parties  to  whom  it  refers. 

Lord  Abinqeb,  C.  B. — I  think  the  entry  sufficient.  This 
ii  mere  form,  and  we  are  told  that  it  is  the  usual  mode  of 
entering  these  rules.  As  the  defendant  does  not  swear 
diat  he  has  been  misled  by  it,  the  rule  must  be  discharged. 

Rule  discharged. 
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1841. 

GiLLABD  V.  Brittak  and  Others. 

The  plaintiff  M.  RESPASS  for  seizing,  taking,  and  converting  the  plain- 
^^  ^  ^^8  P»^  The  defendants  paid  into  Court  the  sum  of 
of  the  defend-    jQi,  and  issue  was  joinded  as  to  whether  the  plaintiff  htd 

snty  secretly 

abMondedwith  sustained  damages  beyond  that  amount 
fore^eplid  At  the  trial  before  Wightmafh  J.>  it  appeared  that  tbe 

Si^t  fol-  defendant  Brittan  was  a  wooUen-draper  at  Bristol.  «id  tbt 
lowed  him,  wd  the  plaintiff  who  was  a  tailor  at  the  same  place,  had  boqdA 

forcibly  retook  t/%T»-  !•▼-».  -itj 

the  goods:  goods  of  Brittan,  and  m  December,  1840,  was  mdebted  to 

traiMssfortak-  ^^^  ^^  ^  balance  of  account,  in  the  sum  of  67/L    In  ptrt 

"^  ^*™;?^  payment  of  that  sum,  the  plaintiff  gave  Brittan  his  accept- 

mage  was  the  ance  for  30iL,  and  agreed  to  pay  the  remainder  by  we^ 

goods,  and  that  instalments.     On  Sunday,  the  10th  of  January,  the  pbin- 

m^i^idter*'^  tiff  disposed  of  his  furniture  to  a  broker,  and  secredy  left 

the  debt  doe  Bristol  with  all  his  other  effects.     Brittan  traced  the  pliin- 

firom  the  plain-  , 

tiff  to  the  de-  tiff  to  the  house  of  his  brother-in-law,  and  having  entoed, 
it  as  reduced  accompanied  by  the  other  defendants,  who  were  police  offi- 
bytheretaking.  ^^  found  there  a  quantity  of  ready  made  clothes,  the 
greater  part  of  which  he  was  able  to  identify  as  made  of 
materials  furnished  by  himsel£  The  defendants  carried 
the  whole  away,  being  in  value  about  50L  or  60L  A  6w 
articles  were  afterwards  sent  back  by  Brittain  he  not  beiog 
able  clearly  to  identify  them.  The  learned  judge  left  it  to 
the  jury  to  say  whether  the  plaintiff  had  sustained  damige 
to  a  greater  amount  than  10/.,  and  directed  them  in  esti- 
mating the  damage  to  take  into  consideration  all  tbe  cb^ 
cumstances,  and  amongst  others,  the  plaintiff^s  debt  to 
Brittan,  which  his  Lordship  said  would  be  reduced  pro  tanto 
by  tbe  value  of  the  goods  taken  away.  The  jury  foood  ftr 
the  defendants. 

A  rule  having  been  obtained  to  set  aside  the  verdict  on 
the  ground  of  misdirection, 

BonipaSf  Seijt,  and  Carrow  shewed  cause.     The  learned 
judge  was  right  in  directing  the  jury  to  take  into  coo- 
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sideratioii  the  debt  due  fit>m  the  plaintiff  to  Brittan.  As 
the  latter  had  retaken  the  goods,  that  fact  would  have  af- 
forded an  answer  to  an  action  by  him  for  their  price. 
Perhaps  the  retaking  could  not  be  justified,  but,  neverthe- 
less it  operated  as  a  dischai^  of  the  debt  pro  tanto.  It 
was,  therefore,  material  for  the  jury  to  consider  that  cir- 
cnmstance  in  assessing  the  damage.  Sears  v.  Lyons  (a)  Du 
Bast  ▼.  Beresford{h)y  Davis  v.  Nest  (c),  and  Du  Gon- 
iomn  ▼.  Letvis  (i),  shew  that  in  actions  of  trespass,  the  jury 
may  consider  all  the  surrounding  circumstances.  In  case 
fiir  selling  goods  distrained  for  rent  without  an  appraise- 
ment, the  measure  of  damage  is  not  the  full  value  of  the 
goods,  but  their  value,  minus  the  rent  SoweU  v.  Cham^ 
fim{e)  vrill  perhaps  be  cited  on  the  other  side ;  there,  it  was 
hdd  that  in  trespass  for  taking  goods  under  process  upon  a 
Rgolar  judgment,  but  in  a  place  to  which  the  process  did 
not  run^  the  plaintiff  may  recover  the  whole  value  of  the 
goods,  and  not  merely  the  amount  of  damage  which  he  has 
sostained  by  their  being  taken  in  a  wrong  place. 


1841. 


GiLLABD 

Beittan 
•nd  Others. 


Erie  and  Cockbum  in  support  of  the  rule,  were  stopped 
bjr  die  Court 

Lord  Abinger,  C.  B. — ^I  think  the  learned  judge  v^as 
wrong.  If  his  ruling  were  held  to  be  correct,  it  would  lead 
to  iJtoB  consequence,  that  a  party  might  set  off  a  debt  due 
m  one  case,  against  damages  in  another.  A  verdict  for  the 
plaintiff,  in  this  case,  would  not  affect  the  defendant's  right 
to  recover  in  another  form  of  action,  the  debt  due  to  him 
fiom  the  plaintiff.  The  learned  judge  was,  therefore,  in 
error,  in  telling  the  jury  that  they  might  consider  the  debt 
IB  reduced  pro  tanta 


Aldebsqn,  B. — Undoubtedly  the  jury  may  eonsider  all 


(a)  2  Stark.  N.  P.  317. 
(6)  2  Camp.  511. 
(c)  6  C.  &  P.  167 


((T;  10  AdoL&E.  117. 
(e)  6  Adol.  &  £.  407. 
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GlLLARD 
V, 

Brittan 
•ndOdien. 


the  circumstance  which  really  belong  to  the  case,  but  here 
the  learned  judge  has  directed  them  to  take  into  con- 
sideration a  circumstance  which  did  not  belong  to  the  case. 
The  debt  due  from  the  plaintiff  to  Brittan  ought  to  have 
been  altogether  excluded  from  their  consideration,  otherwise 
it  would  be  equivalent  to  allowing  a  debt  to  be  set-off  against 
the  damages  in  trespass. 


GuKNET,  B. — I  am  of  the  same  opinion^ 

RoLFBy  B. — No  authority  has  been  cited  in  support  of 
the  position  urged  in  argument,  that  if  a  party  wrongfully 
retake  goods  which  he  has  sold  to  another,  he  cannot  after- 
wards sue  for  the  price  of  them.  Besides,  in  this  case,  the 
goods  were  not  in  the  same  state  as  when  they  were  sold  by 
the  defendant,  but  the  plaintiff  had  worked  the  material 
into  clothes,  nor  did  it  appear  that  the  clothes  were  made 
of  that  particular  cloth  which  had  not  been  paid  fi>c. 

Rule  absolute. 


Ebiert  v.  Howabd. 

l  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  the  issue,  writ  of  trial,  verdict  thereon,  and  subsequent 
proceedings  should  not  be  set  aside  for  irr^^ulari^,  with 
costs,  and  why  the  sum  of  202.  paid  into  Court,  should  not 
be  paid  out  to  defendant  The  gromids  of  objection  were, 
first,  that  the  date  of  the  writ  of  summons  did  not  ajqpear 
on  the  writ  of  trial ;  secondly,  that  the  issue  did  not  recite 
any  writ  of  summons  or  award  of  the  venire ;  thirdly,  that 
the  award  of  venire  in  the  writ  of  trial,  stated  the  debt  to 
be  above  29L ;  fourthly,  that  the  writ  of  trial  did  not  recite 

did  not  recite 

the  writ  of  fttmmons  or  «ward  of  yeoire :  Uiat  the  award  of  venire  in  the  writ  of  trial  stated  the 
debt  to  be  above  20L,  thai  the  writ  of  trial  did  not  recite  when  and  out  of  what  Court  it  iaraed : 
that  the  writ  of  trial  bore  no  date.  The  Court  discharged  the  rule,  and  ordered  the  issue  and 
record  to  be  amended,  the  plaintiff  to  pay  the  costs  of  the  application. 


A  plaintiff 
havinff  ob- 
tained a  ver- 
dict on  a  writ 
of  trial,  the 
defendant  ob- 
tained a  rule 
to  set  aside 
the  proceed- 
ings, on  the 
Sounds  that 
e  date  of  the 
writ  of  sum- 
mons did  not 
appear  in  the 
wnt  of  trial ; 
that  the  issue 
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when  aod  out  of  what  Court  it  was  issued ;  fifthly,  that  the        1841. 
writ  of  trial  Ixme  no  date,  but  concluded  thus,  "  Witness    ^"eJJJJIT^ 
ounel^  at  Westminster,  the        day  of  in  the  fourth  «• 

year  of  our  leign."  The  trial  took  place  on  the  20th  July, 
when  the  defendant  appeared  by  counsel,  but  no  objection 
was  taken  to  these  irregularities,  and  a  verdict  was  found 
Cor  the  {dainti£  The  writ  of  trial  was  returnable  on  the 
2l8t  July ;  on  the  26th  the  plaintiff  gave  notice  of  taxa- 
doDy  and  on  the  same  was  served  with  a  summons  to  shew 
why  the  judgment  and  execution  should  not  be  stayed. 


F.  V.  Lee  shewed  cause.  The  plaintiff  is  too  late  in 
nifflDg  these  objections.  At  aU  events,  if  he  had  intended 
to  insist  upon  them,  he  should  not  have  appeared  at  the 
tdiL  [Parke^  B. — Are  there  not  conflicting  decisions  on 
that  point?]  The  authorities,  when  examined,  will  be 
feond  to  be  reconcileable.  In  Worthington  v.  Wigley  (a), 
the  issue  deUvered  omitted  the  dates  of  the  pleadings :  and 
b  White  V*  FarreTf  the  date  of  the  writ  of  summons  was 
incoirectly  stated  in  the  writ  of  trial.  In  both  those  cases 
die  proceedings  were  set  aside,  but  in  neither  did  the  de- 
fendant appear  at  the  trial.  In  the  latter  case,  Parke,  B., 
b  delivering  judgment,  lays  much  stress  upon  the  circum- 
tuQce  of  the  irregularity  not  having  been  waived  by  the 
defendant  appearing  at  the  trial  The  rule  is  thus  stated 
in  LumVs  Practice  (6).  ''  It  has  been  holden  that  a  variance 
between  the  rec(nxi  and  the  issue,  in  setting  out  the  plead- 
iog^  is  no  ground  for  setUng  aside  the  verdict  if  the  plead- 
iogi^  as  set  out  in  the  record,  are  correct,  compared  with 
the  originals,  for  then  the  irregularity  is  in  the  issue ;  but  it 
fleoDS  agreed  with  reference  to  a  writ  of  trial,  which  is 
loalogooB  to  a  nisi  prius  record,  that  if  the  date  of  the  writ 
of  summons  be  incorrectly  stated,  and  the  defendant  does 
not  appear,  the  trial  is  bad."  In  BUssett  v.  Tenant  (c),  the 
date  of  the  writ  of  summons  was  omitted  in  the  issue,  but 

(a)  Ani9,  vol.  5,  p.  209,  0.  S.  (c)  Ante,  vol.  6,  p.  436, 0.  S. 

{h)  p.  469. 
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1841.       was  supplied  in  the  writ  of  trial,  and  the  Court  set 
EiacAY       *^®  ^'^^  ^'  irp^ularity ;  but  there  the  defendant's  attorney 
••  objected  to  the  proceedings,  and  conducted  his  case  under 

protest  In  Ikin  v.  Plevin  (a),  the  date  of  the  writ  of  sum- 
mons was  wrongly  stated  in  the  issue,  the  word  '*  defend- 
ant'' was  used  instead  of  **  defendants,"  and  the  award  of 
the  venire  i¥as  to  the  then  sheriff;  but  the  Court  refused 
to  set  aside  the  issue,  and  held  that  the  proper  course  was 
to  apply  to  a  judge  at  Chambers  to  amend  it,  at  the  plain- 
tiff's costs.  In  Farwig  v.  CockerUm  (6),  there  was  a 
variance  in  the  date  of  the  writ  of  trial  and  of  the  issue^ 
and  the  Court  refused  to  set  aside  the  proceedings,  but 
directed  the  issue  to  be  amended.  The  writ  of  trial  is  not 
irregular.  In  Mather  v.  Brinker{c\  the  Court  refused  a 
new  trial,  on  the  ground  of  a  variance  between  the  issue 
and  the  record  of  Nisi  -Prius.  In  Jennison  v.  EUit  {dT^  the 
want  of  original  was  assigned  as  error,  and  one  was  cer- 
tified, varying  fit>m  the  declaration ;  HoUf  C.  J.,  said,  ^  let 
the  variance  be  ever  so  great,  yet  since  it  is  so  certified, 
it  shall  be  taken  for  the  original  in  this  action.** 

Pearson,  in  support  of  the  rule.  In  the  cases  cited,  in 
which  amendments  were  allowed,  the  objection  was  to  the 
issue  only ;  here,  the  writ  of  trial  altogether  omits  the  date 
of  the  writ  of  summons.  Such  date  is  a  material  part  of 
the  writ  of  trial,  for  it  is  conclusive  as  to  the  time  the  writ 
issued ;  and  if  a  wrong  date  could  be  inserted,  the  jdaintiff 
might  always  evade  the  Statute  of  Limitations.  Wkippk 
V.  Manley  (e).  In  QuiUers  v.  Neely  (/),  where  the  objec- 
tion was,  that  the  copy  of  a  distringas  bore  no  date,  Pa^ 
tesonf  J.,  says,  **  If  it  had  appeared  that  the  defect  existed 
in  the  writ  itself,  I  should  have  said  that  it  was  no  writ  at 
alL"  Again,  the  issue  is  not  in  the  form  prescribed  by  Reg. 
Gen.,  H.  T.,  4  Wm.  4,  No.  1.     Peel  v.  Ward  (g).     In  Hiam 

(a)  Ante,  voL  5,  p.  594,  O.  S.  id)  12  Mod.  235. 

(6)  Ante,  voL  6,  p.  337,  O.  S. ;  (e)  Ante.  voL  5,  p.  100»  O.  S. 

3  M.  &  W.  169.  if)  Ante,  vol.  9,  p.  139»  O.  S. 

(c)  2  Wils.  243.  isi)  Ante,  vol.  5,  p.  169, 0.  S. 
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T.  SmUk{a),  Alderton^  6.,  says,  'Uhe  issue  is  required  to        1841. 

be  in  a  particular  fimn,  and  is  to  begin  with  a  recital  of  the 

writ  of  summons."    Another  objection  is,  that  the  writ  of 

trial  states  the  sum  sought  to  be  recovered  is  above  20/. ; 

that  is  a  ground  for  arresting  the  judgment,  since  it  appears 

diat  the  Court  bad  no  jurisdiction  to  try  the  case.    Hand' 

fiirdY.Handfard{b). 

Parke,  R — ^AIl  objections  to  the  issue  have  been  waived. 
Then  as  to  the  writ  of  trial,  it  appears  that  in  Percival  v. 
CfmneU{c),  the  Court  of  Common  Pleas  allowed  the  record 
to  be  amended.  The  better  way  will,  therefore,  be  for  the 
rale  to  be  discharged,  and  the  issue  and  writ  of  trial 
amended,  the  plaintiff  paying  the  costs  of  this  application 
md  of  the  amendment  He  will  then  retain  the  verdict 
md  have  the  costs  of  the  cause. 

Rule  accordingly  (d). 

(c)  Ante,  ToL  6,  p.  710,  O.  S.  (e)  Ante,  vol.  6,  p.  6S,  O.  S. 

(6)  Amte,  vol.  6,  p.  473,  O.  S.  (d)  See  the  next  case. 


CoozB  V.  Neumeoen. 
1  HIS  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  Where  the 

iHue  omitted 

why  the  issu^  writ  of  trial,  verdict,  and  all  subsequent  pro-  the  date  of 
oeedings  should  not  be  set  aside  for  irregularity,  with  costs,  nnunoiii,  but 
It  appeared  that  the  issue  was  delivered  on  the  Ist  of  ^^l^f  ^^ 
November  last,  and  commenced  as  follows:     ^'London  to  seitedinthe 
wit,  W.  J.  Cooze,  the  plaintiff  in  this  suit,  by  F.  T.  S.,  ud  the  de-' 
his  attorney,  complains  of  L.  Neumegen,  the  defendant  in  tmded^af  the 
this  suit,  who  has  been  summoned  to  answer  the  plaintiff  ^"^^r^  V^ 

*^  tested  af^aintt 

in  an  action  of  debt ;  for  that  whereas  the  defendant  here-  the  proved, 
tofixe/  &c.     No  part  of  the  issue  made  any  mention  of  Terdict  wai 
the  date  of  the  writ  of  summons,  nor  was  there  any  recital  IJ^f^t^ 

Court  refilled 
to  iM  Bride  the  writ  of  trial,  on  the  gioond  that  the  oljeetkm  ihodd  hare  been  taken  to  the  W^ 


430  CASES  ON   POINTS  OF   PBACTICB,   EZCH. 

1841.  that  the  defendant  has  been  summoned  by  virtue  of  a  writ 
^^1^^^  of  smnmonsy  as  required  by  the  forms  ^ven  in  the  rule  of 
_    »•  H.  T.»  4  Wm«  4y  Nos.  1  and  4.     The  cause  came  on  lEbr 

trial  before  the  secondary  of  London,  on  the  16th  of  No- 
vember, when  the  defendant's  attorney  attended^  protested 
against  the  proceedings  on  the  ground  of  this  irregularity, 
and  took  no  part  in  the  trial  The  writ  of  trial  was  per- 
fectly correct  in  the  recital  and  date  of  the  writ  of  summons. 
A  verdict  having  been  found  for  the  plaintiff,  on  the  ITtk 
of  November  the  present  rule  was  obtained,  against  which 

Lush  shewed  cause,  and  contended,  that  after  trial  it  was 
too  late  to  raise  any  objection  to  the  issue.  (He  was  stof^^^ 
by  the  Court) 

Petersdorffy  in  support  of  the  rule.  The  objection  is 
that  the  writ  of  trial  does  not  correspond  with  the  issue,  but 
contains  a  statement  not  found  in  it.  [Lord  Abinger^  C.  B. 
— The  writ  of  trial  contains  that  which  the  issue  ought  to 
have  contained ;  then  the  irregularity  is  in  the  issue.]  In 
BUssett  v.  Tenant  (a),  the  date  of  the  writ  of  summons  was 
omitted  in  the  issue,  although  supplied  in  the  writ  of  trial, 
and  it  was  held  to  be  an  irregularity,  and  not  waived  by 
the  defendant  appearing  at  the  trial  and  allowing  the  cause 
to  proceed  under  protest  The  case  of  Worthington  v. 
Wigley  {b)  is  to  the  same  effect ;  there  Tindal^  C.  J.,  says, 
^^The  omission  to  state  the  true  date  would  clearly  be 
such  an  irregularity,  that  if  it  occurred  in  the  record  itself 
might  be  complained  of  at  any  time.  The  objection  is 
certainly  one  of  a  captious  nature,  but  still  one  that  the 
party  had  an  undoubted  right  to  insist  upon.'' 

Lord  Abinqeb,  C.  6. — The  rule  must  be  dischaiged.  If 
the  writ  of  trial  had  strictly  followed  the  issue,  the  defend- 
ant would  have  applied  to  set  it  aside,  because  it  was  not  in 

(a)  Ante,  vol.  6,  p.  436,  O.  S.        (&)  AsHte,  vol.  5,  p.  909,  O.  S. 
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iooordance  with  the  form  prescribed  bj  the  rule  of  Court  1841. 

The  defendant  must  have  known  of  the  defect  in  the  issue^  Coozb 
and  instead  of  objecting  to  it,  he  sufiers  the  plaintiff  to  S^  *- 

on,  and  makes  the  proceedings  a  vehicle  for  costs. 

Aldbbsoot,  R — ^I  adhere  to  the  decision  of  this  Court  in 
Farwig  v.  Coekerion{a).  If  a  defendant  wishes  to  take 
advantage  of  an  irregularity  in  the  proceedings,  he  should 
not  appear  at  all  at  the  trial ;  but  should  allow  the  plaintiff 
to  go  on  at  his  peril  Here,  sixteen  days  elapsed  between 
the  trial  and  the  delivery  of  the  issue,  and  no  appli- 
catioD  is  made  to  set  the  latter  aside.  This  case  must 
be  governed  by  the  rule  which  prescribes  that  no  ad- 
vantage shall  be  taken  of  an  irregularity  after  the  party 
iias  taken  a  firesh  step. 

GuBNET,  R,  concurred. 

Tlie  Court  were  disposed  to  discharge  the  rule  without 
costs,  on  the  ground  that  the  plaintiff  had  acted  on  the 
authority  of  a  decided  case,  but  upon  being  referred  to 
(kmreg  v.  Bcwk$r  (6),  they  said  the  rule  must  be 

Discharged  with  costa 
(t)  Ante,  vol.  6»  p.  337 ;  3  M.  &  W  169.  (6)  ArUe,  vol.  9,  p.  523,  O.  S. 


The  Queen  v.  Rtle. 

IN  this  case  a  commission  issued  upon  a  suggestion  that  xjpon  an  in- 
the  defendant  was  indebted  to  the  crown.     The  commission  q«»ti<m  under 

an  nnmediate 

was  in  the  usual  form,  and  empowered  the  commissionerB  extern,  the 

ymy  may  find 

"  to  summon  before  them  such  person  or  persons  as  they  the  fact  of  a 
diould  think  proper,  and  carefully  examine  them  in, the  totheCrown^^ 

upon  the  lole 
•fidenot  of  an  affldarh  of  a  third  party. 
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1841.        premises,  on  their  corporal  oath.**    In  pursuance  of  this 
TbToiTBE      commission,  an  inquisition  was  taken,  on  which  the  only 
V-  evidence  brought  before  the  jury  was  the  following  affidavit : 

H.  Hill,  o^  &c,  captain  and  adjutant  of  the  Cheshire 
yeomanry  cavalry  maketh  oath  and  saith,  that  J.  Ryle, 
o^  &c,  is  justly  and  truly  indebted  to  our  sovereign  lady 
the  Queen  in  the  sum  of  2492JL  7«.  Id.,  being  so  much  of 
her  Majesty's  monies  deposited  in  his  hands  by  Lieutenant 
Colonel  ^^braham  Egerton,  for  the  service  of  the  said 
regiment,  and  unaccounted  for  by  the  said  J.  Ryle ;  and 
that  he  verily  believes  that  the  said  J.  Ryle  has  stopped 
payment,  and  is  in  embarrassed  and  insolvent  circum- 
stances, and  that  unless  some  method  more  speedy  than 
the  ordinary  course  of  proceeding  at  law  be  forthwith  had 
against  the  said  J.  Ryle  for  the  recovery  of  the  debt  so 
due  and  owing  to  her  Majesty,  the  same  is  in  dang^  of 
being  lost."  Upon  that  affidavit  the  jury  found  that  the 
defendant  was  indebted  to  the  crown  in  the  sum  mentioned, 
and  thereupon  a  judge's  fiat  was  obtained  for  a  writ  of  im- 
mediate extent  to  issue. 

CotoUng  had  obtained  a  rule,  calling  on  the  Attorney 
Greneral  to  shew  cause  why  the  inquisition,  and  all  sub- 
sequent proceedings  taken  thereunder,  or  in  pursuance 
thereof,  should  not  be  set  aside  for  irregularity,  against 
which 

The  Solicitor  General  and  WaddingUm  shewed  cause. 
The  affidavit  was  properly  received  as  evidence  of  the  debt 
It  has  been  the  invariable  practice,  under  inquisitions  of 
this  kind,  to  find  the  debt  upon  affidavit,  and  without  vivi 
voce  testimony.  A  commission  of  this  nature  is  as  old  as 
the  statute  of  10  Ed.  1,  but  this  appears  to  be  the  fiist  time 
that  such  evidence  has  been  questioned  in  proceedings 
upon  an  immediate  extent  This  is  not  a  proceeding  at 
common  law,  but  under  the  statute  33  Hen.  8,  c.  39,  vHbich 
regulates   the  proceedings  on  debts  due  to  the  crown. 
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There  is  nothing  in  that  act  which  renders  viva  voce  tes-        1841. 
tiiiiony  indispensable.     It  is  conceded  that  an  affidavit  of    The  Quben 
diis  Idnd  would  not  be  evidence  on  a  trial  at  Nisi  Prius ;        ^  ^• 
but  this  inquisition  is  in  the  nature  of  an  ex  parte  proceed- 
ingy  its  sole  object  is  to  find  the  fact  of  a  debt  due  to  the 
oown.     The  debtor  is  not  precluded  by  the  finding  of  the 
jiny,  but  may  afterwards  contest  the  case  upon  the  merits. 
The  aathority  relied  upon  on  the  other  side  is  The  King  v. 
Eomblower  (a);  that  was  not  the  case  of  an  immediate  extent, 
but  of  an  extent  in  aid;  and  it  is  there  admitted  by  the 
Court  that  the  practice  of  establishing  the  debt  by  affidavit 
has  been  of  very  long  usage. 

Cresswett  and  Cowling^  in  support  of  the  rule.  The 
commission  authorises  the  commissioners  to  ascertain  the 
debt  by  the  oath  of  some  person  or  persons  summoned 
befine  them;  they  have  no  power  to  ascertain  it  in  any 
odier  mode.  It  is  said  that  this  commission  is  as  old  as 
die  statute  10  Ed.  1,  but  it  is  evident  that  it  is  not  taken 
in  the  manner  there  directed.  The  8th  section  of  that 
act  says,  **  moreover  we  provide  that  certain  persons  as- 
fligoed  thereunto  in  our  behalf,  shall  be  sent  into  every 
Aire,  which  shall  have  full  power  to  mquire  of  such  manner 
dl  debts,  and  also  to  call  afore  them^  solemnly ,  as  well  the 
Aeriflb  as  their  heirs  and  assigns,  and  the  tenants  of  their 
laods,  in  case  they  be  dead,  that  have  received  the  debts ; 
and  also,  if  need  be,  to  proceed  to  the  taking  of  such  man- 
ner of  inquests  whether  the  parties  (against  whom  the 
afixesaid  tallies  were  shewed)  do  come  or  not,  so  that  the 
iheriff  do  return  a  reasonable  summons  made  to  them 
tfaeie&fe ;  and  so  the  truth  being  inquired  and  discussed 
in  piesence  of  the  parties,  (if  they  will  be  there)  the  in- 
quiritorB  shall  make  rolls  of  them  that  shall  be  convict  afore 
them,  so  that  the  aforesaid  debts  being  confessed  and  en- 
tofled,  the  tallies  of  the  same  shall  be  forthwith  broken. 
And  the  sheriffi  shall  have  in  their  custody  the  transcripts 

(a)  11  Price,  29. 
VOU  L ^N.  8.  F  F  n.  F.  C 
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1841.        of  the  same  rolls  under  the  seals  of  the  inquisitors,  and 

iTJo"'"^     shall  surcease  in  making  distresses  for  the  debts  contained 

c-  in  the  same,  until  they  shall  have  otherwise  in  commaiid- 

Ryi.f. 

ment  from  us  therefore.  And  the  foresaid  inquisitors  shall 
send  into  the  Exchequer  the  foresaid  rolls  under  their  seals, 
that  it  may  be  examined  there  by  a  search  to  be  made, 
therefore  what  debts  be  paid  in  the  whole  and  what  are 
paid  in  part,  and  what  debts  they  be  whereof  the  debton 
be  not  acquitted,  according  as  shall  be  convenient  to  be 
done.''  At  the  present  day  the  debtor  is  not  summoned, 
nor  has  he  any  notice  of  the  commission.  Besides;,  the 
1  Hen.  8,  c.  8,  s.  3  enacts,  ^'  that  every  escheator  and  com- 
missioner shall  sit  in  convenient  and  open  places,  according 
to  the  statutes  heretofore  made,  and  that  the  said  escheators 
and  commissioners  shall  sufier  every  person  to  give  evidence 
openly  in  their  presence  to  such  inquest  as  shall  be  taken 
before  any  of  them,  upon  pain  of  40L^  It  is  argued  on  the 
other  side,  that  this  Court  has  the  power  of  determinii^  in 
what  way  the  Ring  shall  recover  his  debts,  but  that  is  not 
so,  for  the  33  Hen.  8,  c.  39,  s.  55,  expressly  directs  in  what 
way  suits  for  such  debts  are  to  be  brou^t  The  crown 
has  no  power  by  its  prerogative  to  ascertun  a  debt  in  a 
different  mode  from  a  subject,  and  the  10  Ed.  1,  does  not 
authorise  a  proceeding  like  the  present  The  King  v. 
Bickley  and  others  {a)  shews  that  this  inquisiticHi  is  not 
wholly  an  ex  parte  proceeding,  and  that  a  claimant  of  pco- 
perty  in  the  goods  may  assert  his  claim  before  the  sheriff 
It  forms  an  inferior  species  of  record,  called  in  the  dd 
books  an  ofBce,  now  denominated  a  ministerial  record,  to 
distinguish  it  from  the  more  solemn  judicial  record^  and 
from  private  records,  as  recognizances,  &c.,  which  bind  by 
consent  Manning^ s  Exchequer  Practice,  p.  1.  The  mere 
circumstance  of  no  notice  being  given  to  the  party  is  not 
conclusive  to  shew  that  this  is  an  ex  parte  proceeding.  It 
is  a  maxim  of  law  that  the  crown  cannot  give  or  receive 
anything  except  by  record.     Comyn^s  Dig.  tit.  **  PatenC 

(a)  3  Price,  454. 
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(A).  In  Wfi.^6r.tit**Q^«''(D),  pi.  17,  itissaid,  "The  1841. 
King  never  shall  be  entided  by  matter  of  &ct,  nor  by  alle- 
gittian  of  matter  of  fiu^  but  by  matter  of  record."  As  soon 
m  a  crown  debt  is  recorded,  the  crown  may  proceed  either 
by  scire  hdas,  (in  which  case  an  extent  is  the  ultimate 
process  of  execution)  which  is  the  course  if  the  crown  debt 
be  not  in  danger  of  being  lost,  or  by  immediate  extent  on 
affidavit  that  the  crown  debt  is  in  danger.  JFest  on  Ex* 
tmUs  (a)L  The  case  of  Hex  v.  Cooky  mentioned  in  West  on 
Bmteni9  (&),  and  Bex  v.  Hornbhwerj  are  authorities  to 
flbew  that  this  inquisition  is  illegal. 

The  Solicitor  General  replied. 

Loid  Abinosb,  C.  6. — I  am  at  a  loss  to  see  upon  what 
authority  it  is  contended  that  an  affidavit  of  debt  is  not 
legal  evidence  upon  an  ex  parte  proceeding.  I  know  of  no- 
diing  either  at  common  law  or  by  statute  to  prevent  its  being 
received.  It  is  true  that  such  evidence  is  not  admissible 
on  a  trial  before  a  jury,  but  that  is  the  effect  of  long  usage 
and  the  decisions  of  the  judges  upon  the  practice  at  Nisi 
Frins^  which  has  grown  up  into  a  system  which  forms  part, 
and  a  very  important  part,  of  the  law  of  the  land.  But 
where  is  the  analogy  to  bind  us  in  the  case  of  an  ex  parte 
inquest  which  is  a  mere  matter  of  form  ?  I  do  not  appre- 
hend that  this  application  is  well  founded,  when  it  assumes 
that  this  affidavit  was  not  legal  evidence,  or  that  it  was  not 
competent  for  a  jury  to  find  a  verdict  upon  it.  It  appears 
to  have  been  hitherto  the  practice  to  receive  such  evidence, 
and  I  think  it  is  a  practice  which  we  ought  not  to  alter. 
Such  being  the  case,  let  us  see  what  is  the  objection  to  this 
inquiry.  No  doubt  debts  due  to  the  crown  are  to  be  re- 
oovered  by  certain  forms  of  process;  long  usage  has  estab- 
lished that  they  must  be  recorded.  There  seems  no  reason 
why  the  crown  should  not  sue  for  a  debt  in  the  same  man- 

(a)  p.  1S»  316.  (6)  p.  182. 

F  F  2 
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1841.       ner  as  a  subject^  but  a  practice  has  grown  up  that  debts 
ppj^^Q^^    due  to  the  crown  must  be  recorded  before  process  can  issue 
<'•  upon   them.     That  is  founded  upon  nothing  but  usage. 

Formerly,  the  process  called  upon  the  party  to  appear,  but 
the  33  Hen.  8,  was  passed  to  give  the  crown  a  more  rapid 
process,  in  order  to  secure  the  debt  before  the  party  should 
disappear,  which  he  would  have  every  opportuni^  of  doing 
under  the  process  by  scire  &cias.  That  act  authorised  the 
Court  of  Exchequer  to  issue  immediate  process  in  the 
nature  of  an  execution ;  but  it  also  provided  by  the  79th 
section,  ''that  if  any  person  or  persons  of  whom  any  such 
debt  or  duty  is  or  at  any  time  hereafter  shall  be  demanded 
or  required,  allege,  plead,  declare  or  shew  in  any  of  the 
said  Courts,  good,  perfect,  and  sufficient  cause  and  matter 
in  law,  reason  or  good  conscience  in  bar  or  discharge  of  the 
said  debt  or  duty,  or  why  such  person  ought  not  to  be 
charged  or  chargeable  to  or  with  the  same  ;  and  the  same 
cause  or  matter  so  allied,  pleaded,  declared  cnr  shewed, 
sufficiently  proved  in  such  one  of  the  said  Courts  as  he  or 
they  shall  be  impleaded,  sued,  vexed  or  troubled  for  the 
same,  that  then  the  said  Court  and  every  of  them  shall  have 
full  power  and  authority  to  accept,  adjudge,  and  allow  the 
same  proof,  and  wholly  and  clearly  to  acquit  and  dischaige 
all  and  every  person  and  persons  that  shall  be  so  impleaded, 
sued,  vexed  or  troubled  for  the  same.  That  clause  allows 
a  party  to  plead  to  an  extent  or  to  apply  to  the  Court  by 
motion  to  discharge  him  on  shewing  sufficient  ground. 
The  Court,  therefore,  has  an  equitable  jurisdiction  in  all 
cases  of  this  sort,  to  enter  into  the  merits,  and  dischaige 
the  party.  The  affidavit  is  the  mere  form  of  putting  the 
debt  upon  record,  and  I  cannot  perceive  the  aligfatest  pre- 
judice or  injustice  to  the  individual  in  permitting  it  to  be 
received  as  evidence  of  the  debt  Then  we  are  told  that 
T}^  King  v.  Homblower{a)  is  an  authority  the  other  way. 
If  that  case  were  any  authority,  it  would  deserve  consi- 

(a)  1 1  Price,  29. 
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deration^  bat  in  the  first  place,  it  was  discussed  by  counsel  1841. 
on  cme  side  only,  and  the  part  or  interest  of  the  crown  was 
not  supported,  and  I  am  not  satisfied  with  the  reasoning  of 
the  coonael ;  finr  looking  at  the  particular  circumstances  of 
that  case,  nobody  could  for  a  moment  doubt  that  the  affidavit 
there  used  ¥ras  perfectly  legal  evidence,  because  it  was  the 
affidavit  of  one  of  the  debtors,  that  the  partnership  firm 
owed  the  crown  a  sum  of  money.  Therefore,  the  objection 
Kftiaed  did  not  apply  to  that  case,  and  the  judgment  of  the 
Court  proceeded  upon  a  mistaken  notion  of  the  facts.  I 
can  see  nothing  inconsistent  with  reason  or  justice  in  ad- 
mitting the  affidavit  there  used  as  evidence  of  the  debt.  I 
do  not  find  that  that  decision  has  given  any  satisfiu;tion. 
It  appears  to  me  that  it  is  our  duty  to  support  the  uniform 
practice  of  the  Court,  where  it  is  not  inconsistent  with  any 
podtive  law.  In  this  case  it  is  not  so,  and  I  think  the 
evidence  may  be  taken,  but  the  party  is  not  precluded  by 
the  finding.  Formerly,  the  proceedings  in  this  Court  were 
jspaa  the  assumption  that  the  plaintiff  was  a  debtor  to  the 
cnywn.  Nothing  but  the  practice  of  the  Court  permitted 
the  statement  in  a  declaration  to  be  evidence  of  a  debt  to 
the  crown. 

Pabxs,  6. — I  agree  that  the  rule  ought  to  be  discharged. 
One  matter  has  been  discussed  upon  which  I  do  not  give 
any  opinion,  namely,  whether  this  is  a  proceeding  at  com- 
mon law  or  under  the  statute  of  Henry  the  Eighth.  It  is 
abo  immaterial  to  decide  whether  or  not  an  inquest  of  this 
kind  18  a  pubUc  proceeding.  Whether  the  debtor  has  a 
fi^  to  be  present,  or  whether  all  the  world  has  such  right, 
it  is  mmecessaiy  to  give  any  opinion.  The  simple  question 
ii,  whether  an  inquest  taken  upon  a  commission  to  find  a 
debt  was  pxyperly  executed  by  the  jury  receiving  as  evi- 
dence the  affidavit  of  a  party  not  called  before  them  as  a 
witness.  The  evidence  would  be  clearly  inadmissible  on  a 
trial  between  party  and  party,  though  even  in  that  case  the 
rules  of  evidence  were  originally  more  lax  than  at  present ; 
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1841.        but  is  there  any  such  rule  with  r^;ard  to  inquests  of  this 
description  which  are  not  final,  but  open  to  traveise  by  any 
person  whose  rights  are  affected  by  them  ?    That  depends 
upon  practice  and  the  decided  cases.     The  practice  d 
receiving  such  evidence  has  prevailed  fix>m  a  time  far  bac^ 
and  is  established  by  usage  of  both  ancient  and  modem 
times.     There  is  no  authority  to  shew  that  the  evidence  is 
inadmissible.     The  case  of  The  King  v.  HonMawer,  which 
has  been  cited,  does  not  apply ;  that  was  the  case  of  an 
extent  in  aid,  and  the  Court  only  heard  the  objections  on 
the  one  side.    I  must  say  that  I  entertained  some  doubt  in 
the  course  of  the  aigument  whether  the  form  of  the  oomr 
mission  might  not  have  precluded  the  evidence.     It  directs 
the  commissioners  **  to  summon  before  them  such  person  or 
persons  as  they  should  think  proper,  and  carefully  examine 
them  in  the  premises."    If  it  had  gone  on  **  and  to  inquire 
by  all  other  means,"  there  could  have  been  no  doubt  as  to 
the  admissibility  of  the  evidence.     I  have  come  to  the  con- 
clusion that  the  particular  form  of  the  commission  will 
make  no  difference  with  respect  to  the  evidence.      The 
jury  are  empowered  to  satisfy  themselves  by  all  such  evi- 
dence as  will  satisfy  them,  that  a  debt  existed  in  point  of 
fact,  and  they  are  not  confined  to  the  species  of  evidence 
pointed  out.     The  clause  in  question  was  introduced  into 
the  commission  to  authorise  the  commissioners  to  sMiminifft^pr 
an  oath  to  the  witnesses  present,  but  it  does  not  restrict  the 
evidence  to  testimony  upon  oath. 

Gurnet,  B. — ^I  am  of  the  same  opinion. 

RoLFE,  B. — K  the  practice  had  been  to  enter  the  affidavit 
itself  upon  the  record,  no  one  could  have  said  that  there 
was  not  upon  the  iace  of  it  evidence  of  a  debt  Where 
then  is  the  difference  if  the  jury  find  the  fact  of  the  debt 
upon  affidavit  ?  No  injustice  is  done  to  the  party,  because 
he  has  an  opportunity  of  disputing  the  debt 

Rule  dlschaiged. 
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1841. 

Gbbshshields  v.  Crawford. 

1.  HIS  was  an  action  by  indorsee  against  acceptor  of  a  bill  In  an  action  on 
of  exchange.  The  plea  denied  the  acceptance.  At  the  change  direct- 
trial  bef<H«  Bolfes  B.,  it  appeared  that  the  biU  was  ad-  ^j;  ^^^ 
dressed  to  Charies  Bamer  Crawford,  East  India  House,  ^^^f  East 

.     .  India  House," 

A  witness  on  the  part  of  the  plaintiff  stated  that  the  ac-  and  accepted. 

C    B    Praw 

oeptance  was  in  the  handwriting  of  Charles  Bamer  Craw-  f^^^  \  witness, 

fixd.      On  cross-examination  he  said  he  did  not  know  stated,  that  ac- 
ceptance was 

whether  that  Crawford  was  the  defendant  in  the  action,  inthohand- 

,,  _  /•/"iT>     ^iTiting  of  C. 

but  coold  only  say  that  the  handwntmg  was  that  of  C  i>.  b.  Crawford, 
Crawfi^d,  and  he  formerly  belonged  to  the  India  House,  formerly  in  The 
bat  left  five  years  airo.     A  verdict  havinir  been  found  for  India  House, 

•^  ^  ^  but  the  witness 

the  plaintifl;  could  not  tell 

whether  that 
person  was  the 

Corrie  moved  to  set  aside  the  verdict,  on  the  ground  thl^sult"**" 
that  there  was  no  evidence  that  the  person  whose  hand-   ,  -^«^j  t^t 

,  ,  the  evidence 

writing  was  proved  was  tlie  defendant  in  the  suit  Some  was  sufficient 
proof  of  identity  should  have  been  given.  On  non  est  ^idcntity!^ 
fiKtnm  pleaded  to  a  bond,  it  is  not  sufficient  to  prove  the 
execution  by  a  person  who  executed  in  the  name  of  the 
deioidant,  without  proof  of  identity.  Parkins  v.  Hawk- 
Mktm  (a)L  There  the  subscribing  witness  to  the  bond  stated 
that  he  saw  it  executed  by  a  person  who  was  introduced  as 
Hawkahaw,  and  he  gave  some  description  of  his  person,  but 
he  could  not  identify  him  with  the  defendant  in  the  present 
action,  and  HoWoydy  J.,  ruled  that  the  evidence  was  insuf- 
ficient. In  Whiielock  v.  Musgrove{b)y  which  was  an  action 
against  the  maker  of  a  promissory  note,  it  appeared  that 
the  subscribing  witness  to  the  note  had  gone  to  reside  in 
America;  the  note  was  signed  with  the  mark  of  Francis 
Muagrove;  the  handwriting  of  the  attesting  witness  was 
pioved,  but  the  witness  who  proved  the  handwriting  of  the 
attesting  witness  and  his  residence  in  America,  said  that  he 

(a)  2  Stark.  239.  (6)  1  C.  &  M.  511. 
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1841.  knew  nothing  of  Francis  Musgrove  or  of  the  mark^  and  the 
Geeen.  evidence  was  held  insufficient.  Baylej/y  R,  in  delivering 
SHIELDS  judgment,  sajs,  '^  Suppose  that  a  subscribing  witness  when 
Caawfobd.  called  into  the  box  were  to  say  merely,  I  saw  the  note 
executed;  will  that  suffice  ?  He  would  be  asked  by  whom 
did  you  see  it  executed  ?  If  he  were  to  say,  I  saw  it  exe- 
cuted by  a  person  who  was  called  into  the  room,  but  I  do 
not  know  whether  that  person  was  the  defendant,  the 
plaintiff  would  be  nonsuited.  Why?  because  it  is  an 
essential  part  of  the  issue  which  you  are  bound  to  prove, 
that  the  instrument  was  executed  by  the  defendant  in  the 
suit  It  seems  to  me,  therefore,  on  principle,  that  you 
must  give  some  evidence  of  the  identity  of  the  defendant 
with  the  party  who  has  signed  the  instrument."  In  the 
present  case,  there  may  be  several  persons  of  the  name  of 
Crawford,  and  some  evidence  should  have  been  given  of 
identity. 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  the  evidence 
was  sufficient.  K  we  look  at  the  number  of  cases  which 
have  been  decided  upon  this  species  of  evidence,  it  will  be 
found  that  parties  have  suffered  no  inconvenience  fix>m  the 
mode  in  which  this  proof  of  identity  has  been  received. 
I  have  heard  of  no  instance  in  which  it  has  been  moved  to 
set  aside  the  judgment  because  it  has  been  entered  against 
a  wrong  man.  Such  motions  would  not  have  been  uncom- 
mon if  judgments  had  been  entered  against  the  wrong 
person.  In  this  case,  the  bill  of  exchange  is  drawn  upon 
Charles  Bamer  Crawford,  and  addressed  to  the  India 
House.  The  evidence  is,  that  there  is  a  person  of  the  name 
of  Charles  Bamer  Crawford ;  that  he  once  belonged  to  the 
India  House,  and  that  the  acceptance  is  in  his  handwriting. 
That  is  surely  sufficient  evidence  of  identity,  more  especially 
as  there  is  no  affidavit  that  he  is  not  the  person.  In  the 
case  of  Whitelock  v.  Musgrove^  which  has  been  cited,  the 
judge  was  inclined  to  think  that  mere  evidence  of  the 
handwriting  of  the  attesting  witness,  and  that  he  had  gone 
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to  America  was  not  sufficient ;  and  he  left  it  to  the  jury  to        1841. 

determine  whether  they  were  satisfied^  and  they  found  a       grbkn- 

▼erdict  for  the  defendant     There  is  no  doubt  they  were       shields 

right;  and  if  the  verdict  had  been  the  other  way,  the  party     Cmawford, 

charged  would  have  moved  to  set  it  aside.     The  jury  were 

die  proper  judges,  and  they  thought  the  evidence  was  not 

sufficient.     My  private  opinion  also  is,  that  the  case  ought 

to  have  been  carried  further ;  and  the  Court  thought  the 

Terdict  ought  not  to  be  set  aside,  because  they  were  not 

aware  that  the  jury  who  had  seen  the  mark  had  come  to  a 

wrong  conclusion*     Suppose  the  witness  had  stated  that 

some  man  made  the  mark,  but  he  did  not  know  whether  it 

was  Francis  Musgrove ;  or  it  had  appeared  that  there  were 

Kveral  persons  of  that  name,  or  if  he  had  said  that  there 

were^  those  circumstances  would  destroy  the  inference,  and 

lender  it  reasonable  for  the  jury  to  require  some  evidence 

diat  there  was  a  person  of  the  name  of  Francis  Musgrove, 

and  that  he  subscribed  the  bond ;  but  suppose  the  witness 

had  stated  that  a  person  of  the  name  of  Francis  Musgrove 

signed  the  bond,  and  that  there  was  only  one  person  of 

ditt  name,  it  would  have  been  sufficient. 

AuxRBSON,  B. — I  am  of  opinion  that  in  this  case  there 
was  abimdant  evidence  of  identity.  With  respect  to  the  case 
of  WhUelock  v.  Musgravey  I  entertain  considerable  doubt, 
idiether,  if  you  allow  the  handwriting  of  the  attesting 
witness  to  be  proof,  it  is  sufficient  to  shew  the  identity  of 
the  attesting  witness  alone.  It  is  hardly  dealing  fair  to  say 
I  need  only  prove  the  handwriting  of  the  attesting  witness, 
and  you  must  infer  that  he  saw  the  individual  execute  the 
instrument  either  by  name  or  otherwise.  There  should  be 
some  additional  evidence  beyond  the  identity  of  the  attest- 
ing witness. 

Rule  refused. 
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1841. 

Charles  Mabston  v.  Allen. 

A  ploa  denying  ASSUMPSIT  on  a  bill  of  exchange,  drawn  by  John 
SSnlTrfTbiU     H«™>P  «I»»  a«d  accepted  by  the  defendant,  and  indoreed 

of  exchange,      by  HarroD  to  Edward  Marston.  who  indorsed  to  the  plain- 
pats  m  usue,        •  . 
not  only  the      tiff.     The  defendant  pleaded  a  traverse  of  the  indorsement 

nature,  but  a£o  ^7  Harrop  to  Edward  Marston,  and  also  a  traverse  of  the 
a  deliTery  with  indoMement  by  Edward  Marston  to  the  plaintiff 

intent  to  trans-  -^  '^ 

fer  the  bill.  At  the  trial  before  Rolfej  B.,  at  the  Middlesex  Sittings 

after  Hilary  Term,  1841.  Harrop,  the  drawer,  proved  that 
the  name  *^  John  Harrop,"  on  the  back  of  the  bill,  was  his 
handwriting.  On  cross-examination  he  stated  that  he  re- 
ceived the  bill  in  his  capacity  of  accomitant  to  the  Imperial 
Bank,  and  that  having  written  his  name  on  the  back  of  it, 
he  delivered  it  for  safe  custody  to  a  clerk  in  the  bank  of 
the  name  of  William  Marston.  Edward  Marston  was  then 
called,  and  he  stated  thai  he  received  the  bill  fix>m  William 
Marston  for  value,  and  that  he  indorsed  it  for  value  to  the 
plaintiff,  who  was  his  father.  On  behalf  of  the  defendant, 
evidence  was  tendered  to  shew  that  Edward  Marston  and 
the  plaintiff  had  received  the  bill  with  full  knowledge  of 
the  fraud  committed  by  William  Marston.  The  learned 
judge  rejected  the  evidence,  being  of  opinion  that  it  was 
not  admissible  under  the  pica  traversing  the  indorsement 
by  Harrop. 

A  verdict  having  been  found  for  the  plaintiff, 
A  rule  nisi  was  granted  to  set  aside  the  verdict  and  for  a 
new  trial,  on  the  ground  that  the  evidence  was  im|m>periy 
rejected. 

W.  H*  WaUon  shewed  cause.  Under  the  issue  raised 
by  the  traverse  of  Harrop's  indorsement,  the  only  questicxi 
for  the  jury  was,  whether  or  no  Harrop  in  &ct  indorsed  the 
bill.  If  the  defendant  meant  to  contend  that  the  plaintiff 
acquired  no  title  to  the  bill  on  the  ground  of  fraud,  such 
defence  should  have  been  pleaded.     The  pleading  rule  of 
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H.  T.,  4  Win.  4,  requires  that  a  plea  in  denial  to  an  action 
on  a  bill  of  exchange,  shall  traverse  some  matter  of  fact 
This  is  merely  a  plea  in  denial  of  a  &ct  alleged,  namely, 
the  indorsement  by   Harrop.     The  third  section  of  the 
8sme  rule  orders  that  '*  In  eyery  species  of  assumpsit,  all 
matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  shew  the  trans- 
acticm  to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded." 
Hie  evidence  tendered  admitted  an.  indorsement  in  &ct, 
but  sought  to  avoid  its  effect  by  matter  ex  post  &cto. 
Ilien  that  matter  should    have  been  speciaUy  pleaded. 
[Jldersoih  B. — ^Harrop  did  not  write  his  name  on  the  bill 
fcr  the  purpose  of  negotiating  it]     The  legal  effect  of 
writing  his  name  on  the  back  of  the  bill  was  to  make  it  a 
Dutiable  instrument     [Aldersony  B. — If  I  write  my  name 
on  the  back  of  a  bill,  and  it  is  afterwards  stolen  from  me, 
would  it  not  be  enough  to  plead  that  I  did  not  indorse  the 
bin?]     It  is  submitted  that  it  would  not;   such  a  plea 
would  be  proved  by  evidence  of  the  handwriting.     If  it 
were  not  so,  the  plaintiff  would  be  compelled  in  every  case 
to  be  [Hrepared  with  evidence  of  the  circumstances  under 
which  the  bill  was  indorsed,  and  the  consideration  which 
he  gave  for  it ;  a  course  directly  in  violation  of  the  object 
md  spirit  of  the  new  rules.     Under  this  plea,  the  defendant 
oould  not  give  in  evidence  that  the  indorsement  was  re- 
stricted or  limited.     Sigaumey  v.  Lloyd  (a),  Edie  v.  The 
Rati  India  Company  (6).    In  Adams  v.  Jones  (c),  the  action 
was  by  indorsee  against  acceptor  of  a  bill,  and  the  defend- 
mt  pleaded  that  the  bill  was  accepted  for  monies  due  from 
Ae  acceptor  to  the  drawer,  and  that  at  the  time  of  the  ac- 
oeptance  the  drawer  was  indebted  to  R.  in  a  larger  sum 
dun  the  acceptance ;  that  the  acceptor  delivered  the  bill 
to  the  drawer,  on  account  of  the  sum  due  from  the  former 
to  the  latter;  that  the  drawer  then  indorsed  the  bill  in 

(a)  S  B.  &  C.  622.  (c)  4  P.  &  D.  174,  S.  C. ;  12 

(()  2  Burr.  1227.  Ad.  &  El.  465. 
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1841.       blanks  and  delivered  it  to  the  plaintiff  as  the  agent  of  B., 
t^"^'^""^^    and  on  the  terms  that  the  plaintiff  should  deliver  it  to  R. ; 
V-  that  the  plaintiff  took  and  holds  the  bill  as  agent  only  for 

R.^  and  without  giving  value  for  it ;  and  that  the  pkuntiff 
would  not  deliver  the  bill  to  R.^  but  wrongfully  ret£uned  it 
for  his  own  use ;  that  R.  dissented  from  the  plaintiff  suing 
on  the  billy  and  required  the  acceptor  not  to  pay  it  to  the 
plaintiff;  the  Court  held  the  plea  good  after  verdict,  but 
doubted  whether  it  would  have  been  good  on  special  de- 
murrer. [Jlderson,  B. — The  facts  of  this  defence,  if  set 
out  upon  the  record,  would  shew  that  there  never  was  any 
indorsement]  It  would  be  an  indorsement  if  the  bill  came 
to  the  hands  of  a  bona  fide  holder  for  value.  As  regards 
third  persons,  .the  writing  on  the  bill  is  the  indorsement 
Besides,  there  was  a  deUvery  of  the  bill  out  of  the  posses- 
sion of  the  plaintiff. 

E.  V.  WiUiams,  At  common  law  this  would  be  the 
proper  plea  for  such  defence,  and  the  new  rules  have  made 
no  alteration.  If  these  circumstances  were  specially  set 
out,  the  plea  would  be  bad  as  an  argumentative  denial  of 
the  indorsement  by  the  defendant  This  defence  might, 
perhaps,  have  been  pleaded  specially  by  giving  express 
colour,  but  a  defendant  is  not  bound  to  plead  in  that  form. 
It  is  true  that  the  only  question  raised  upon  this  issue  ia^ 
whether  or  no  Harrop  indorsed  the  bill;  but  the  term 
*^  indorsed"  means  something  more  than  the  mere  writing 
of  a  party's  name  on  the  back  of  the  bill,  it  includes  a  de- 
Uvery with  intent  to  make  the  bill  negotiable.  The  rule  as 
to  pleading  matters  specially  has  been  a  great  deal  qualified 
by  recent  decisions.  In  actions  by  assignees  of  a  bankrupt, 
a  plea  denying  the  plaintifis'  title  as  assignees  puts  in  issue 
the  petitioning  creditor's  debt  and  the  act  of  bankruptcy. 
Butler  V.  Hobson  (a),  Buckton  v.  Frost  (6).  The  allq^a- 
tion  in  the  declaration,  that  the  defendant  indorsed  the  bill, 

(a)  Ante,  vol.  6,  p.  409,  O.  S. ;  4  BiDg.  N.  C.  290. 
{h)  8  Adol.  &  E.  844. 
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means  that  he  indoraed  and  delivered  it  so  as  to  give  a  title 
to  the  transferree.  Churchill  v.  Gardner  (a),  Smith  v. 
M^CIure  (ft).  A  party  who  signs  his  name  as  acceptor,  but 
oUiterates  it  before  the  &ct  is  communicated,  or  the  bill 
delivered,  to  the  payee,  is  not  bound  as  acceptor.  Cox  v. 
TVoy  (c),  Brind  v.  Hampshire  (d).  Suppose  A.  intrusted 
B.  to  carry  a  bill  to  the  bank  for  him,  and  B.  were  to  sue 
A  <m  it,  would  it  not  be  sufficient  for  the  latter  to  plead 
that  he  did  not  indorse  the  bill  to  B.  ?  Thompson  v. 
Giles  {0),  Goggerley  v.  Cuthbert  (/),  Cranch  v.  fFhite  (y). 

Cur.  adv.  vult. 

Aldbbson,  B. — ^This  was  a  case  tried  before  my  Brother 
Jtoj^,  and  argued  before  my  Brothers  Gumey  and  Rolfe 
and  my8el£  The  declaration  was  upon  a  bill  of  exchange 
drawn  by  John  Harrop  upon  and  accepted  by  the  defend- 
tDt,  and  indorsed  by  John  Harrop  to  Edward  Marston, 
and  by  Edward  Marston  to  the  plaintiff.  The  only  plea 
to  which  it  will  be  necessary  to  refer  was  the  second,  by 
which  the  defendant  denied  the  indorsement  by  John 
Hairop  to  Edward  Marston.  At  the  trial,  the  plaintiff 
called  John  Harrop,  who  proved  that  the  name  John 
Hannop^  written  on  the  back  of  the  bill,  was  written  by 
hhnaeIC  He  stated  on  cross-examination,  that  he  was  the 
locoantant  to  the  Imperial  Bank,  and  that  he  had  re- 
oeifed  the  bill  as  an  officer  of  the  bank  for  a  debt  due  to 
the  bank,  and  had,  after  writing  his  name  thereon,  delivered 
k  to  another  person  of  the  name  of  William  Marston,  also 
an|doyed  in  the  bank,  to  be  kept  by  him  in  safe  custody, 
finr  the  bank  to  whom  it  belonged.  Edward  Marston  then 
was  called,  and  it  appeared  that  he  had  received  the  bill 
from  ITf^Uiam  Marston,  as  he  said,  for  value,  and  that  he 

(a)  7  T.  R.  596.  («)  2  B.  &  C.  422. 

(6)  5  East,  476.  (/)  2  New  Rq).  170. 

(e)  5  B.  &  Aid.  474.  {g)  1  Bing.  N.  C.  414. 
(d)  1  If .  &  W.  372. 
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1<841.  had  indorsed  and  delivered  it  for  value  to  his  frther,  the 
plainti£  On  the  part  of  the  defendant,  however^  it  was 
proposed  to  controvert  this,  and  to  shew  that  both  Edward 
Maiston  and  the  plaintiff,  his  fiuher,  received  the  bill  with 
full  knowledge  of  the  fraud  committed  by  l?f^lliam  Marstoo, 
in  handing  over  the  bill  to  them  contrary  to  his  duty  to 
the  banL  My  learned  brother  rejected  this  evidence 
as  inadmissible  under  the  plea  denying  Harrop's  indorse- 
ment, and  the  question  is,  whether  in  so  doing  he  was 
right?  On  the  argument,  it  was  very  strongly  urged  by 
Mr.  Watsoriy  that  to  admit  this  evidence  would  be  contrary 
to  the  new  rules  of  pleading ;  but  it  appears  to  us,  that  the 
new  rules  of  pleading  have  really  nothing  to  do  with  this 
questioiL  The  only  point  for  us  to  consider  is  this — ^vdia^ 
in  point  of  law,  is  the  indorsement  of  the  bill,  denied  by 
the  plea  on  this  record?  We  have  to  decide,  whether,  if 
the  &ct8  opened  by  the  defendant  had  been  fully  proved, 
my  learned  Brother  ought  to  have  directed  the  jury  that 
this  bill  had  not  been  indorsed  by  John  Harrop.  If  the 
indorsement,  denied  by  this  plea,  simply  means  the  writing 
the  name  of  John  ELarrop  on  the  back  of  the  bill,  the 
plaintiff  is  right ;  for  these  fects  have  no  tendency  to  dis- 
prove that  proposition ;  or  if  it  means  such  an  act  of  writ- 
ing on  the  bill,  followed  by  the  bill  being  aflerwaxda^  under 
any  circumstances,  in  the  hands  of  a  holder,  then  also  the 
verdict  ought  not  to  be  disturbed.  But  we  think  neither  of 
these  propositicHis  can  be  sustained  in  point  of  law.  The 
law,  as  laid  down  by  the  Court  of  Queen's  Bench,  in  the 
case  of  Adams  v.  Jonesy  after  time  taken  to  consider  the 
question,  seems  very  applicable  to  this  case.  Lord  Demmam 
there  describes  an  indorsement  thus:  ^A  bill  may  be 
indorsed  to  a  party  in  two  ways,  either  by  a  special  in- 
dorsemeat  making  it  payable  to  that  party,  or  by  a  blank 
indorsement  and  delivery  to  him.  In  the  latter  way,  at  aD 
events,  if  not  in  the  former,  the  biU  must  be  delivered  to 
the  party  as  indorsee,  in  order  to  constitute  an  indorsement 
to  him.     But  this  plea,"  he  adds,  **  avers  that  the  biU  was 
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indorsed  in  blank,  and  delivered  to  the  plaintiff,  not  as 
indorsee,  but  as  agent  only  for  another,  to  whom  he  was 
to  deliver  it,  and  who  was  the  real  indorsee.     We  think, 
thoefere,  that  it  is  a  constmctive  denial  that  the  bill  was 
iiukroed  to  the  pUdntiff."    And  in  Brind  v.  Hampshire,  thb 
Court  came  to  the  same  conclusion,  both  Lord  Abinger  and 
my  Brother  Patke  holding  in  that  case,  that  a  delivery  to 
the  indorsee  is  necessary  to  complete  an  indorsement,  by 
which  those  learned  judges  clearly  mean  a  transfer  by  in- 
doraement     Again,  Mr.  Justice  Bayley,  in  his  book  on 
BiUt  of  Exchange,  expresses  himself  very  clearly  to  the  same 
eftct.     ^  Bills  and  notes  are  assigned,"  he  says,  <<  either  by 
delivery  only,  or  by  indorsement  and  delivery."    And  im- 
mediately after  this  passage  he  adds,  ^^on  a  transfer  by 
delivery  only,  without  indorsement,  the  person  making  it 
oeises  to  be  a  party  to  the  bill  or  note.     On  a  transfer  by 
indofsement,  he  is,  acccmling  to  the  legal  operation,  a  new 
drawer."    Then,  what  is  the  meaning  of  the  plea,  ^'  did  not 
indorBe,"  in  this  case  ?    In  order  to  ascertain  this,  we  ought 
to  look  at  the  declaration,  for  this  is  only  a  traverse  of  one 
of  the  averments  therein.      Now    the  declaration,  after 
letting  out  the  making  and  accepting  of  the  bill,  adds, 
diat  the  drawer  indorsed  it  to  Edward  Marston,  and  that 
Edward  Marston  indorsed  it  to  the  plaintiff.     But  these 
sfoments,  introduced  into  the  declaration  for  the  purpose 
of  tracing  the  plaintiff's  title  to  sue,  must  necessarily  mean 
that  the  drawer  transferred  the  bill  by  indorsement  to 
Edward  Marston,  and  that  Edward  Marston  transferred 
die    bill    by   indorsement  to   the   plaintiff.      The    plea, 
dieicfoie,  must  have    the   same  construction,  and  must 
be    taken    to    mean   a  denial  of  that    transfer   by    in- 
donemeiit,  stated  in  the  declaration.     If,  then,  a  trans- 
fer by  indorBeroent,  as  we  have  before  shewn,  consists 
in  an  indorsement   (or  writing  the  name  of  the  par^ 
tmsferring  the  bill  on  the  bill),  and  a  delivery,  for  the 
purpoae  of  completing  such  transfer,  it  will  follow,  that 
die  isBoe  ^did  not  indorse,"  involves  both  these  propo- 
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1841.        sitioDS.     But  then  we  were  pressed  in  argument  with  the 
^rT""^'^"""'^^     difficulty,  that  here  there  has  been  a  delivery  to  the  pUun- 
«•  tiff,  and  one  for  the  admitted  purpose  of  transferring  the 

bill ;  and,  no  doubt,  if  such  delivery  had  been  bona  fide 
and  for  value,  it  would  have  been  quite  sufficient  to  give  a 
title  to  the  plaintiff.  The  Law  Merchant,  for  the  purposes 
of  currency,  and  the  advantages  flowing  from  an  unchecked 
circulation  of  bills  of  exchange,  no  doubt  provides,  that  a 
bona  fide  holder  for  value  shall  not  be  affected  by  an  inter- 
mediate fiiiud.  We  do  not,  indeed,  adopt  the  proposidooy 
that  the  previous  party  to  the  bill  is  estopped  from  setting 
up  the  defence  of  firaud  against  the  case  of  a  bona  fide 
holder  for  value.  We  think  it  better  to  say,  that  by  the 
Law  Merchant,  every  person  having  possession  of  a  bill 
has,  notwithstanding  any  firaud  on  his  part,  either  in  ac- 
quiring or  transferring  it,  fiill  authority  to  transfer  such  billy 
but  with  this  limitation,  that  to  make  such  transfisr  valid, 
there  must  be  a  delivery,  either  by  him  or  by  some  subse- 
quent holder  of  the  bill,  to  some  one  who  receives  such  bill 
bona  fide  and  for  value,  and  who  is  either  himself  the 
holder  of  it,  or  a  person  through  whom  the  holder  claims. 
Anything,  therefore,  which  shews  that  this  restriction  ajH 
plies,  shews  that  the  party  making  the  transfer  had  no 
authority,  and  that  the  transfer  is  not  vaUd.  In  this  case, 
if  the  evidence  rejected  had  been  received,  and  the  jury 
had  thereby  been  satisfied  that  this  bill  was  delivered  after 
John  Harrop's  writing  his  name  thereon,  to  William  Mar- 
ston  for  a  special  purpose ;  that  William  Marston  deUvered 
it  in  firaud  of  such  person  to  Edward  Marston,  and  that 
Edward  Marston,  at  the  time  of  such  delivery,  was  fiilly 
aware  that  in  so  doing  William  Marston  committed  a  firaud ; 
we  think  they  ought  to  have  found  a  verdict  fi^r  the  defend- 
ant on  the  issue,  that  John  Harrop  did  not  indorse  the  bill 
(i.  e.,  did  not  transfer  the  bill  by  indorsement)  to  Edward 
Marston;  for  although  there  was  an  indorsement,  there 
was  no  valid  indorsement  by  Harrop,  or  by  any  authority 
firom  him,  and  so  no  complete  transfer  by  indorsement  of 
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the  bill  to  Edward  MaretoiL     For  these  reasons,  we  are  of       1841. 
qpinion,  that  the  evidence  tendered  ought  to  have  been     .Mamton 

received,  and  that  there  must  be  a  new  trial  ^  <'• 

Allen. 

Rule  absolute  for  a  new  trial. 


Sawtsb  v.  Thompson  and  Another. 

J.  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  Where  a  rule 
why  a  rule  for  judgment  as  in  case  of  a  nonsuit  should  ment  as  in 
not  be  discharged,  and  all  proceedings  thereon  set  aside  for  ^-^^^^ 
inesularity.     It  appeared,  that  in  Trinity  Term  last,  the  charged  on  a 

"  "^  srr  -r  ...  .  peremptory 

defendant  had  obtained  a  rule  nisi  for  judgment  as  in  case  undertaking, 
of  a  nonsuit,  which  rule  was  discharged  on  a  peremptory  ^^^  dmr  up 
undertaking  to  try  at  the  sittings  after  Term.     The  plain-  Jllin™^^^";^. 
tiff  took  no  further  step,  and  the  defendant  drew  up  the  derukinff,  and 

'^  ,     .  ^  ifthedefend- 

rak  and  served  it  on  the  plaintiff  on  the  first  day  of  the  ant  does  so,  he 
nttingB.  In  the  following  Michaelmas  Term,  the  defend-  J^jq^  th7plain- 
ant  obtained  a  rule  absolute  in  the  first  instance  for  judflj-  **^i?  *i?®  *® 

•^    ^     enable  him  to 

ment  as  in  case  of  a  nonsuit,  on  the  usual  affidavit  that  the  try  according 
plaintiff  had  not  proceeded  to  trial  pursant  to  his  under-  taking. 
taking.  By  the  present  rule,  it  was  sought  to  set  that  rule 
aside,  on  the  ground  that  the  defendant  had  not  drawn  up 
the  rule  containing  the  undertaking,  in  time  to  enable  the 
plamtiff  to  go  to  trial,  and  he  must,  therefore,  be  considered 
as  having  abandoned  it 

Humfrey  and  James  shewed  cause,  and  contended  that 
the  plaintiff  should  have  drawn  up  the  rule,  and  could  not 
tike  advantage  of  his  own  neglect  to  do  so« 

IFilles,  in  support  of  the  rule,  referred  to  Gingell  v. 
Aan  {0)9  where  the  defendant  in  Hilary  Term  obtained  a 
nde  nisi  for  judgment  as  in  case  of  a  nonsuit,  which  was 

(a)  1  Soott,  N.  R.  153 ;  1  Man.  &  Gr.  50,  S.  C. 
VOL.  I. — V.  a  00  D.  p.  a 
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Sawykr 

V. 

Thompson 
and  Another. 


dischaiged  on  the  plaintiff  undertaking  to  try  at  the  sittings 
after  Term;  that  rule  was  not  drawn  up  until  after  the 
time  to  which  it  related  had  expired ;  and  the  defendant 
having  in  the  following  Easter  Term  obtained  a  rule  ab- 
solute for  judgment  as  in  case  of  a  nonsuit,  that  role  was 
set  aside  for  irregulariQr* 

Alderson,  6. — That  case  is  in  point  Either  par^ 
might  have  drawn  up  the  rule  containing  the  undertaking, 
and  if  the  defendant  meant  to  act  upon  it,  he  should  have 
given  the  plaintiff  notice  in  due  time. 

Rule  absolute. 


Qtuere,  whe-^ 
thor  the  eaui- 
tablc  jurisaiC' 
tion  of  tho 
Court  of  Ex- 
chequer in  re- 
venue causes, 
is  transferred 
to  the  Court  of 
Chancery,  by 
the  d  Vict.  c. 
5. 


The  Attorney  General  v.  Kingston. 

J  HIS  was  an  information  by  the  Attorney  General  Bfpinst 
the  defendant,  for  an  alleged  breach  of  the  revenue  laws^ 
and  upon  which  proceedings  had  been  taken  on  the  equi^ 
side  of  this  Court.  After  the  5  Vict  c.  5,  came  into  opera- 
tion, the  record  and  proceedings  thereon  were  transfened 
to  the  Court  of  Chancery  under  the  second  section  of  that 
act  (a). 


(a)  And  be  it  enacted,  "That 
aU  suits  and  matters,  which  on 
the  said  15th  day  of  October, 
1841,  shall  be  depending  in  the 
said  Court  of  Exchequer,  as  a 
Court  of  Equity,  or  under  such  act 
or  acts  of  Parliament  aforesaid, 
(except  as  aforesaid,)  shall  be,  by 
force  of  this  act,  transferred  with 
all  the  proceedings  therein,  to  the 
said  Court  of  Chancery,  there  to 
be  carried  on  and  prosecuted,  and 
dealt  with,  and  decided  according 
to  the  practice  of  that  Court,  in 
the  same  manner  in  every  respect 
as  if  such  suits  and  matters  had 


been  originaUy  commenced  in  the 
said  Court  of  Chancery;  and  that 
all  decrees  and  orders  which  shall 
have  been  made  by  the  said  Court 
of  Exchequer  in  such  suits  and 
matters,  shall,  to  all  intents  and 
purposes,  be  deemed  and  taken 
to  be  decrees  or  orders  respee^ 
lively  of  the  said  Court  of  Chan- 
cery; and  that  all  writs  which 
shall  have  been  then  issued  in 
the  same  suits  and  matters,  or 
any  of  them,  returnable  in  the 
said  Court  of  Exchequer,  shall 
be,  by  force  of  this  act,  returnable 
in  the  said  Court  of  Chancery: 
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lie  AUonteg  Oeneral  moved  for  a  rule,  to  shew  cause 
whj  the  caae  should  not  be  set  down  for  hearing  in  this 
Court.      Grreat  doubt  existed  as  to  whether  the  statute 
eitended  to  causes  relating  to  the  revenue.    Vice  Chan- 
oeDor  Knight  Brueej  before  whom  the  case  had  come  on 
fixr  hearing,  had  declined  to  determine  the  question  of 
jurisdictioD,  uid  the  matter  stood  over  in  order  that  an 
appHcatkm  mi^t  be  made  to  this  Court     Before  the  above 
act  came  into  operation,  the  functions  of  this  Court  were 
dueefold :  First,  as  a  Court  of  Law ;  secondly,  as  a  Court 
of  Elqm^ ;  and  thirdly,  as  a  Court  of  Revenue ;  and,  as  in- 
cidental  to  the  latter,  it  was  empowered  by  writ  of  privy 
seal,  issued  at  the  commencement  of  every  reign,  to  ad- 
minister equiQr  in  all  cases  of  that  nature.     Of  this  latter 
branch  of  jurisdiction  the  Legislature  never  intended  to 
deprive  the  Court     [Aldertony  B. — How  can  we  interfere 
after  the    record  has  been    removed  into   the  Court  of 
Chancery  ?]     The  question  is,  whether  or  no  it  has  been 
pn^ieriy  removed?  if  not,  it  is,  in  contemplation  of  law, 
adll  in  this  Court 


1841. 


The 

Attoenxt 

Gbnbeal 

KmoffTOM. 


'  Lord  AEDtOEB,  C.  B. — I  think  that  the  Lord  Chancellor 
18  the  proper  person  to  decide  the  matter ;  but  the  inclina- 
tion of  my  opinion  is,  that  the  officer  has  done  right  in 
transferring  the  record  to  the  Court  of  Chancery. 

Aldebson,  B. — ^No  one  who  reads  the  statute  can  doubt 
diat  some  portion  of  our  equity  jurisdiction  is  meant  to  be 


Piroffyad  alwayi,  that  in  case  it 
diaD  appear  to  the  Court  of  Chan- 
eeiyto  be  juit  and  expedient  that 
Ukj  suit  or  enits,  matter  or  mat- 
ters so  transferred  to  the  said 
Coort  of  Chancery,  should  be 
wholly  or  partially  carried  on,  ac- 
cording to,  or  regulated  by  the 
inresent  practice  of  the  Court  of 
Exchequer,  or  that  any  question 

G  G 


or  questions  arising  in  the  same 
suit  or  suits,  matter  or  matters 
should  be  decided  with  refereuce 
to  the  present  practice  of  the  said 
Court  of  Exchequer,  it  shall  be 
lawful  for  the  said  Court  of  Chan- 
cery to  make  such  order  or  orders 
in  relation  thereto,  as  to  the  said 
Court  of  Chancery  shall  deem 


meet. 
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1841. 


The 
Attoukey 
Genkrai. 

V. 
KlKOSTOV. 


taken  away,  while  other  portions  of  it  are  intended  to  be 
retained ;  the  question  is  to  what  extent  ?    The  words  of 
the  first  section  are,  that  *^  after  the  15th  day  of  October, 
1841,   all  the  power,    authority,    and  jurisdiction   of  her 
Majesty's  Court  of  Exchequer  at  Westminster  as  a  Court 
of  Equity,  and  all  the  power,  authority,  and  jurisdicti<m 
which  shall  have  been  conferred  on  or  committed  to  the  said 
Court  of  Exchequer,  by  or  under  the  special  authoriQr  of 
any  act  or  acts  of  ParUament,  (other  than  such  power  as  a 
Court  of  Law,  as  shall  then  be  possessed  by  or  be  incident 
to  the  said  Court  of  Exchequer  as  a  Court  of  Law,  or  as 
shall  then  be  possessed  by  the  said  Court  of  Elxchequer  as 
a  Court  of  Revenue)";  if  it  had  stopped  there,  no  difficulty 
would  have  existed  in  construing  the  section,  but  it  pro- 
ceeds, **  and  not  hitherto  exercised  or  exercisable  by  the 
same  Court  sitting  as  a  Court  of  Equity,  shall  be  by  force 
of  this  act  transferred  and  given  to  her  Majes^'s  S^ 
Court  of  Chancery,  to  all  intents  and  purposes,  in  as  fiill 
and  ample  a  manner  as  the  same  might  have  been  exercised 
by  the  said  Court  of  Exchequer,  as  if  this  act  had  not 
passed."     It  is  these  latter  words  which  create  the  doubt, 
and  I  suppose  they  were  inserted  to  distinguish  between 
the  kinds  of  equity  which  we  were  to  retain  and  those 
which  we  were  to  lose.     An  instance  of  the  former  is  the 
equitable  jurisdiction  which  we  exercise  under  the  Inter- 
pleader Act     The  statute  which  authorized  a  puisne  Baion 
of  this  Court  to  sit  in  equity  instead  of  the  Chief  Baron, 
expressly  deprives  the  former  of  hearing  equitable  questions 
arising  out  of  revenue  causes,  and  that  makes  a  further 
distinction  between  the  different  kinds  of  equi^  adminis- 
tered here.      I  foresaw  all  this  difficulQr  before  the  act 
became  law,  and  pointed  it  out,  but  there  seems  no  pro- 
vision to  meet  iu 


GuBNET,  6.,  concurred. 


Rule  refused. 
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Memdell  9.  Tyrrell. 

K/OWLINO  had  obtained  a  rule,  calling  on  the  defendant  A  part/  to 
to  shew  cause  why  he  should  not  pay  to  the  plaintiff  or  Z Jdue  l^^ 
his  attorney,  the  two  sums  of  90i  and  47i  15*.  2rf.,  pur-  SSf;ififde£ 
fluant  to  an  award,  rule  of  Court,  and  Master's  allocatur.  '"  *^«  ^'<>"^  ^^ 
It  ^ypetfred  fix)m  the  afiSdavits,  that  the  cause  had  been  under  the  \\ 
referred  to  arbitration,  and  that  the  arbitrator,  by  his  award,  ,.  s'  the  de- 
directed  the  defendant  to  pay  to  the  plaintiff  the  sum  of  J^"„^iifh^®  * 
90i,  with  costs,  which  were  taxed  at  47/.  15*.  2d.     Subse-  iureties  con- 
quently,  the  plaintiff  filed  an  affidavit  of  debt  in  the  Court  payment  of  the 
of  Bankruptcy,  under  the  provisions  of  the  1  &  2  Vict,  "S^^he 
c  110,  s.  8  (a\     The  defendant  entered  into  a  bond,  with  •Jternative  in 

^   ^  ^  the  stotute,  of 

rendering  him- 
__     .  _         ,  lelf  to  custody: 

or  affidavits,  and  notice  to  pay  jidd^  that  the 

such  debt  or  debts,  or  secure  or  plaintiff  was 

compound  for  the  same  to  the  J'^^^f^l-lJI?*^ 

satiflfaction  of  such   creditor  or  cecding  from 

creditors,  or  enter  into  a  bond,  enforcing  the 

in  such  sum.  and  with  such  two  *r"^  ^J  '^^ 
_,  .  .  of  Court. 

sufficient  sureties  as  a  com  mis- 
sioner  of  the  Court  of  Bank- 
ruptcy  shall  approve  of,  to  pay 
such  sum  or  sums  as  shall  be  re- 
covered in  any  action  or  actions 
which  shall  have  been  brought 
or  shall  thereafter  be  brought  for 
the  recovery  of  the  same,  together 
with  such  costs  as  shall  be  given 
in  the  same,  or  to  render  himself 
to  the  custody  of  the  gaoler  of 
the  Court  in  which  such  action 
shall  have  been  or  may  be  brought 
according  to  the  practice  of  such 
Court,  or  within  such  time  and 
in  such  manner  as  the  said  Court 
or  any  judge  thereof  shall  direct, 
after  judgment  shall  have  been 
recovered  in  such  action,  every 
such  trader  shall  be  deemed  to 
have  committed  an  act  of  bank- 
ruptcy, on  the  twenty-second  day 


(a)  ''That  if  any  single  creditor 
or  any  two  or  more  creditors 
bong  partners,  whose  debt  shall 
imoimt  to  one  hundred  pounds 
or  upwards,  or  any  two  creditors, 
wlKMe  debt  shall  amount  to  one 
hundred  and  fifty  pounds  or  up- 
vards,  or  any  three  or  more  cre- 
ditors, whose  debts  shall  amount 
to  two  hundred  pounds  or  up- 
vards,  of  any  trader,  within  the 
»»f  "w»g  of  the  laws  now  in  force, 
iMpectiDg  bankrupts,  shall  file 
an  aflidavit  or  affidavits  in  her 
Majesty's  Courts  of  Bankruptcy, 
diat  such  debt  or  debts  is,  or  are 
justly  doe  to  him  or  them  re- 
spectively, and  that  such  debtor 
as  lie  or  they  verily  believe  is 
waA   trader   as   aforesaid,   and 
shall  cause  him  to  be  served  per- 
soiudly  with  a  copy  of  such  affi- 
davit or  affidavits,  and  with  a 
notice  in  writing,  requiring  im- 
mediate payment  of  such  debt  or 
debts;  and  if  such  trader  shall 
not,  within  twenty-one  days  after 
personal  service  of  such  affidavit 
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sureties  conditioned  *'  to  pay  such  sums  as  should  be  re- 
covered in  any  action  or  actions  which  had  been  brought  or 

„  «•  should  thereafter  be  broiurht  for  the  recovery  of  the  said 

Tyrebll.  ^  .  .       i_ 

debtSy  together  with  such  costs  as  should  be  given  in  the 

same,"  but  omitting  the  alternative  mentioned  in  the  act, 

viz.f  that  he  render  himself  to  the  custody  of  the  jailor  of 

the  Court,  &c     No  further  proceedings  were  taken  in  the 

Court  of  Bankruptcy,  but  the  present  rule  was  obtained, 

against  which 

Fashley  shewed  cause.  The  plaintiff  having  elected  to 
enforce  the  award  in  the  Court  of  Bankruptcy,  this  Court 
will  not  now  interfere,  more  especially  as  the  plaintiff  has 
full  security  for  the  payment  of  his  debt  The  Courts  have 
always  been  disposed  to  discourage  a  multiplicity  of  pro- 
ceedings in  respect  of  the  same  clium.  If  a  party  bring  an 
action  on  an  award,  he  is  precluded  from  moving  for  an 
attachment  for  the  non-performance  of  it.  Stock  v.  De 
Smith  (a).  There,  it  was  argued  that  it  was  not  more  un- 
reasonable to  grant  an  attachment  whilst  an  action  was 
pending  on  the  award,  then  to  allow  the  several  remedies 
upon  a  mortgage,  but  Lord  Hardwicke,  C.  J.,  said,  <^  I  am 
satisfied  you  ought  not  to  have  an  attachment  while  an 
action  is  pending.  And  this  is  not  like  the  several  remedies 
allowed  on  mortgages,  for  they  are  for  difierent  purposes; 
as,  the  ejectment  to  gain  the  possession  of  the  land ;  the 
action  on  the  bond  to  recover  the  money,  and  the  bill  is  for 
foreclosing  the  equity  of  redemption.  They  are  all  reme- 
dies which  the  party  is  entitled  to  by  the  course  of  law,  and 
needs  not  the  leave  of  the  Court.  Now,  in  this  case,  there 
are  two  remedies,  one  by  action,  to  which  you  are  entitled 
by  course  of  law,  but  the  other  depends  upon  the  discretion 
of  the  Court,  and  both  are  for  the  very  same  purpose,  viz., 

after  service  of  such  affidavit  or  calendar  months  from  the  filing 

affidavits,  and  notice,  provided  a  of  such  affidavit  or  affidavits,  but 

fiat  in  bankruptcy    shall    issue  not  otherwise." 
against  such  trader  within  two         (a)  Cas.  temp.  Hardw.  106. 
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tx  the  money  awarded,  for  the  Court  will  no  tdeliver  the        1841. 
par^  firom  attachment,  mitQ  he  has  paid  the    money/* 


J 


Mendell 

The  same  doctrine  was  laid  down  in  Badiey  v.  Loveday  {a\  ^' 

and  the  Court  there  refused  to  allow  the  plaintiff  to  waive 
the  action  in  order  to  apply  for  the  attachment  So,  if  a 
party  obtains  an  attachment  for  the  non-performance  of  an 
award,  and  afterwards  proceeds  by  action,  the  Court  will 
Kt  aside  the  attachment  on  the  defendant  giving  a  bail 
bond.  Earl  of  Lorudale  v.  Whinnay  {b).  In  Paul  v. 
Paul  {e),  the  Court  would  not  grant  an  attachment,  except 
00  the  terms  of  discontinuing  the  action,  and  paying  the 

OOBtSL 

Cowttng,  in  support  of  the  rule.  The  authorities  cited 
do  not  apply  to  this  case,  for  it  is  not  shewn  that  any  action 
has  been  commenced  on  the  award,  but  all  that  appears  is, 
that  the  plaintiff  has  obtwied  a  security  for  his  debt. 

Lord  Abingeb,  C.  B. — The  plaindff  is  entitled  to  have 
this  role  absolute.  If  any  action  has  been  commenced  on 
the  award,  the  defendant  should  have  shewn  that  fact ;  as 
he  has  not  done  so,  it  must  be  taken  that  no  action  has  been 
commenced,  and  that  circumstance  distinguishes  the  present 
case  firom  those  cited.  If  an  action  had  been  commenced, 
the  Court  would  not,  by  making  this  rule  absolute,  allow 
of  a  double  remedy  for  this  proceeding,  under  the  recent 
statute,  is  analc^us  to  a  proceeding  by  attachment  But 
m  the  present  case,  the  plaintiff's  sole  object  seems  to  have 
been  to  render  the  defendant  a  bankrupt,  and  that  object 
has  been  defeated,  by  the  defendant  providing  sureties  for 
the  payment  of  the  debt  The  rule  will  be  absolute  on 
the  plaintiff  undertaking  not  to  bring  any  action  on  the 
sward. 

(a)  1  B.  Se  B.  81.  (e)  Ante,  vol.  2,  p.  340,  O.  S. ; 

9)  Amie,  toL  3,  p.  263,  O.  S. ;       2  C.  &  M.  235. 
lC.,lf.  &R.591. 


i 
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Parke^  B. — A  rule  of  Court,  under  the  recent  statute, 
calling  for  the  defendant  to  pay  the  sum  awarded  is  ana- 
^'  lagous  to  an  attachment  under  the  old  law,  therefore,  if  the 

plaintiff  had  actually  commenced  an  action  on  the  award, 
the  authorities  cited  would  have  been  in  point.  But  it  is 
not  so  here.  Besides,  the  bond  is  not  conditioned  according 
to  the  statute,  for  the  payment  of  the  debt,  or  the  render  of 
the  defendant,  but  the  latter  part  seems  by  mistake  to  have 
been  omitted. 

Rule  absolute. 


Bailet  v.  Cathret. 
To  an  action     ThIS  was  a  rule  to  plead  several  matters.     The  action 

for  money  paid,  *^ 

the  defendant  was  for  money  paid,  and  the  defendant  was  desirous  of 

that  she  was  pleading ;  fourthly,  as  to  parcel  of  the  money  in  the  de- 

tibat  she'll  claration,  that  defendant  is  an  aUen,  and  that  she  requested 

quested  the  the  plaintiff  to  purchase  an  estate  for  her,  and  to  take  a 

purchase  an  lease  thereof  for  her  benefit,  that  the  plaintifT  bought  the 

estate  for  her  .,  j'j^i  •      \  •  •  j1 

benefit ;  that  estate,  and  paid  the  money  m  his  own  name,  in  order  to 
^te^Md*^*  enable  the  defendant  to  obtain  the  benefit  of  the  lease,  but 
paid  the  money  that  the  plaintiff  had  himself  retained  possession  of  the 
name,  in  order  estate ;  fifthly,  as  to  the  same  sum  that  the  money  was  paid 
to  Sve  the^  ^^  furtherance  of  an  illegal  object,  and  in  contravention  of 
benefit  of  it,       the  alien  act     Alder son^  B.,  at  Chambers,  refused  to  allow 

but  had  re- 
tained posses-    both  pleas,  on  the  ground  that  they  raised  substantiaUy  the 

sion  of  it  him-  i/«  a        i        •  •  i       ■!  %  .   •       i. 

self:  2ndly,  same  defence.  A  rule  nisi  having  been  obtained  to  procure 
^^^t'A^^T^  their  allowance, 

was  paid  m  ' 

furtherance  of 

an  illegal  ob-  ^. 

ject,  and  in  Sir  J.  Bayletf  shewed  cause,  and  contended  that  the  two 

of°he  aUen°°    pkas  were  substantially  the  same. 

act :  Htldt  the 

pleas  raised  ^^^ 

distinct  mat-  Parre,  B. — The  pleas  are  founded  on  a  difierent  prin- 
ters of  defence. 

SembU,  that  the  first  plea  would  be  bad  on  demurrer. 
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dple.  The  first  is  a  special  plea  of  failure  of  consideration.  1841 . 
Tlie  action  is  for  money  paid  to  the  use  of  the  defendant,  BahIy 
and  she,  in  effect,  says,  *^  the  money  was  paid  in  conse-  «• 

CaTHEKYi 

quench  of  my  applying  to  you  to  obtain  a  lease  of  an  estate, 
and  hold  the  interest  for  me,  I  being  an  alien,  but  you  have 
obtained  the  lease  for  yourself"  The  substance  of  that  plea 
is,  that  the  defendant  has  not  had  what  she  bargained  for. 
Hie  other  plea  is,  that  plaintiff  and  defendant  were  jointly 
ocmcemed  in  an  illegal  agreement  to  evade  the  alien  act 
As  the  pleas  present  distinct  matters  of  defence,  the  de- 
fendant is  entided  to  retwi  them,  unless  the  first  is  mani- 
fesdy  bad ;  but  as  there  may  be  some  question  about  it,  you 
cm  demur  to  that  plea. 

Rule  absolute. 


COURT  OF  COMMON   PLEAS. 


IN  THE  FIFfH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1842.  Bell,  Public  Officer,  &c.  v.  Tuckbtt. 

M.  HE  plaintiff,  Robert  Bell,  declared  as  public  oflBcer  of 
the  national  provincial  Bank  of  England,  appointed  by  virtue 
of  the  provisions  of  the  7  Geo.  4,  c.  46 ;  the  declaration  con- 
taiaed  seventeen  counts,  the  first  thirteen  of  which  charged 
the  defendant  as  acceptor  or  maker  of  certain  bills  of  ex- 
change, held  by  the  Company,  and  which  were  unpaid ;  the 
other  counts  were  for  work  and  labour  done,  and  materials 


The  plaintiff 
declared  in 
•Mumptit,  as 
public  officer 
of  the  national 
myindal 
Bank  of  Eng- 
land, and  the 
declaration 
contained 
serenteen 

▼ariootUlbof  provided;  for  interest  and  forbearance ;  for  money  paid,  and 

^^^«5.  ^^  ^  account  stated. 

onrtodbythe        The  defendant  pleaded,  fiflhly,  that  after  the  accmiog 

defendant  due  of  the  several  causes  of  action  in  the  declaration  men* 

pleaded,  that 
oy  a  certain 
indenture  made 
by  and  between 
the  defendant, 

of  the  first  part,  and  one  J.  M..  therein  described,  to  be  the  manaffer  of  the  national  pmiiaui 
Bank  of  England,  and  one  W.  B.  of  the  second  part,  and  certain  otner  eredtton  of  the  dctedb 
of  the  third  part,  it  was  witnessed  that  in  consideration,  &c.,  the  defendant,  with  the  priritT,  ft 
of  the  said  several  parties  bargained,  sold,  assigned,  transferred,  and  set  over  to  the  said  J.  7 
and  W.  B.,  all  ana  every  the  goods,  &c.,  of  the  said  defendant,  upon  tm^  &c,  for  ^bm  bet 
of  his  creditors :  and,  in  consideration  of  such  assignment,  the  said  creditors  releaaed,  aad 
ever  discharged  the  defendant  from  all  demands,  &c. ;  and  the  defendant  further  laith  thitf 
said  J.  Bi.,  so  being  such  manager,  executed  the  said  indenture  as  such  manager  albrsaaid 
and  on  behalf  of  the  said  co-partnership,  uid  duly  authoriied  in  that  behalf,  and  which  ctao 
thereof  by  the  said  J.  M.,  as  such  manager  aforesaid,  hath  been  since  didy  ratified,  eooA 
and  acknowledged,  upon  and  by  the  said  co-partnership,  &c  :  Replication,  that  the  nid  • 
did  not  execute  the  said  indenture  as  such  manager,  for  and  on  behalf  of  the  said  co-pvtBf 
nor  was  the  said  J.  M.,  at  an^  time,  authoriied  in  that  behalf,  modo  et  fbrmi:   fitU;  apoar 
demurrer,  first,  that  the  replication  was  a  denial  of  several^  separate  matters  whidi  oov 
bat  one  defence,  and  was  not  bad  for  duplicity ;  secondly,  it  was  not  open  to  objectifM, 
ipround  of  negative  pregnancy,  for  where  a  pleading  is  ol:jected  to,  on  the  gnMma  of  di 
It  cannot  be  nirthcr  objected  that  it  involves  a  negative  pregnant,  and  the  doctrine  of  r 
pregnant  is  one,  which  the  Court  will  not  strictlv  sustain :  and,  thirdly,  that  the  leplii 
traversing  the  authority  of  J<  M.,  traversed  the  fact  alleged  in  the  plea,  that  the  ese 
'^^'^  H«H*d  was  ratified  and  confirmed  by  the  co-partnership. 


tioned,  and  before  the  commencement  of  this  suit,  to  wi^ 
on  the  6th  of  April,  1838,  by  a  certain  indenture  ther 


TOCKRT. 
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mftde  by  and  between  the  defendant  of  the  first  part,  one        1B42. 
JoKfii  May,  therein  described  to  be  the  manager  of  the        bbuT"'^ 
national  provincial  Bank  of  England,  (being  the  said  co-  PoUms  OiBoer, 
partnership  in  the  declaration  mentioned,)  and  William     _   » 
Bnmell,  therein  described,  to  be  one  of  the  partners  of  the 
firm  of  Messrs.  Bryant  and  Co.,  who  were  the  creditors  of 
die  defendant,  of  the  second  part,  and  the  several  persons 
whose   names  and  -seals  were  thereunto  subscribed  and 
iffizedy  being  also  respectively  creditors  of  the  defendant  of 
the  thiid  part,  which  said  indenture,  sealed  with  the  seals 
of  the  several  piirties  respectively  of  the  first,  second,  and 
diiid  partly  being  in  the  custody,  control,  and  possession  of 
some  or  one  <^  them  adversely  to  the  defendant,  of  which 
of  them  18  unknown  to  the  defendant,  the  defendant  cannot 
produce  the  same  to  the  Court  here,  after  reciting  that  the 
defendant  was  indebted  to  various  persons  in  divers  sums  of 
mooeyy  and  for  the  purpose  of  providing  a  fund  for  the  pay- 
ment of  hia  debts,  was  desirous  of  assigning  all  his  personal 
estate  and  eflects  whatsoever,  upon  the  trusts  thereinafter 
dedaied  concerning  the  same,  the  said  indenture  witnessed 
that  in  consideration  of  the  fnremises,  and  of  the  sum  of  10^ 
slaiing  to  the  said  defendant  paid  by  the  said  J.  May, 
and  W.  Bomell,  immediately  before  the  execution  of  the 
and  indenture,  the  receipt  whereof  was  thereby  acknow- 
ledged, he,  the  said  defendant,  with  the  privity,  consent, 
and  approbation  of  the  said  several  persons,  parties  thereto, 
of  the  third  part,  testified  by  their  severally  executing  the 
snd  indenture,  bargained,  sold,  assigned,  transferred,  and 
set  over  unto  the  said  J.  May  and  W.  Bumell,  their  exe- 
coton^  adminiatrators,  and  assigns,  all  and  eveiy  the  goods, . 
warea,  and  merchandise,  stock  in  trade,  books,  debts,  monies, 
and  aecnrities  for  money,  household  goods  and  fiimiture, 
and  all  and  mngular  other  personal  estate  and  effects  of,  be- 
longing due  and  owing  to  the  said  defendant,  and  all  the 
light,  titles  interest,  property,  possession,  claim  and  demand 
wbataoevor,  both  at  law  and  in  equity,  of  him,  the  said  de- 
fendant, into  and  out  of  the  same,  and  every  part  and  parcel 
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1842.        thereof:  to  have,  hold,  receiye^  and  take  the  said  goods, 
^""^^^7"^     &C.,  and  all  other  the  premises  thereby  assignedf  or  intended 
Public  CHBoer,  so  to  be  unto  the  said  J.  May  and  W.  Bumell,  their  exe- 
V,  cators,   &C.,  upon  trust,  that  they  the  said  J.  May  and 

TucKBTT.      yf  Bumell,  their  executore,  85c,  did  and  should,  with  all 
convenient  speed,  absolutely  sell,  dispose  of,  collect,  get  in, 
receive  and  convert  into  money,  the  said  stock,  &c.,  thereby 
assigned,  &c.;   and  the  said  defendant  did  thereby  irre- 
vocably q>point  the  said  J.  May  and  W.  Bumell,  their  exe- 
cutors, &c.,  to  be  the  true  and  lawful  attorney  and  attorneys 
for  the  defendant  to  ask,  demand,  &c.,  of  and  finom  all  And 
eveiy  the  persons  liable  to  pay  the  said  debts  thereby  as- 
signed, &C.     The  plea  having  then  further  set  oat  ibe 
various  l^tipulations  contained  in  the  indenture,  proceeded 
to  allege,  that  the  said  indenture  lastly  witnessed^  that  in 
consideration  of  the  assignment  so  made  by  the  said  de- 
fendant of  the  premises,  the  said  several  and  respective  cre- 
ditors, who  by  themselves,  or  by  the  persons  respectively 
authorized  by  them,  had  executed  the  presents,  for  them- 
selves respectively,  and  for  their  several  and  reqiective 
partner  or  partners,  and  each  and  every  of  them  acquitted, 
released,  and  for  ever  acquitted,  released,  and  for  ever  dis- 
charged the  defendant,  his  executors,  &a,  of  and  fiom  aU 
accounts,  reckonings,  actions,  suits,. claims,  and  demands 
whatsoever,  which  they  or  any  of  them,  or  any  of  their* 
heirs,  executors,  &c.,  could  or  might,  or  otherwise  ooold  or* 
might  have  against  or  upon  the  said  defendant,  hb  hein^ 
&c,  for  or  by  means,  or  on  account  of  •all  and  every  or  uny 
of  the  debts  of  them  or  any  of  them  respectively,  doe  and^ 
owing  from  the  said  defendant     And  the  defendant  further^ 
saith,  that  the  said  Joseph  May,  so  being  such  manager  w^ 
aforesaid,  executed  the  said  indenture  as  such  manager  $t^ 
aforesaid,  for  and  on  behalf  of  the  said  co^^MUtneiship^  andL 
duly  authorized  in  that  behalf,  and  which  execution  thereof 
by  the  said  Joseph  May,  as  such  manager  aforesaid,  hada. 
been  since  duly  ratified,  confirmed,  and  acknowledged  upoim 
and  by  the  said  co-partnership,  with  the  knowledge,  assent^ 
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and  ooncniieiice  of  the  said  several  parties  respectively  to       1842. 
the  said  indenture.     Verification.  ^BELLr"^ 

Replicaticm  to  the  fifth  plea.    That  the  said  Joseph  May  PbU»  OiBoer» 
did  not  execute  the  said  indenture  as  such  manager  for  and  «. 

on  behalf  of  the  said  co-partnership,  nor  was  the  said  Joseph        ^^^^**'^ 
Hay,  at  any  time  anthorized  in  that  behalf,  in  manner  and 
Sana  as  the  defendant  hath,  in  his  said  plea  alleged. 

Demurrer,  assigning  for  causes,  that  the  only  maierial 
iHoe  that  the  plaintiff  could  or  ought  to  have  taken  on  the 
last  plea»  was  and  is  upon  the  fact,  whether  the  said  Joseph 
May  had  due  authority  from  the  said  company  mentioned 
in  the  dedaxation,  to  execute  the  deed  set  forth  in  the  said 
plea,  (}{  the  execution  of  the  deed  by  the  said  J.  May  is 
as  a  fiict  admitted ;)  or  if  the  plaintiff  meant  to  dispute  the 
execution  of  the  deed  by  the  said  J.  May,  as  a  matter  of 
feet,  he  should  have  put  such  execution  in  issue,  by  a  single 
tiaveise  of  that  feet ;  but  the  rules  of  pleading  do  not  admit 
of  both  fects  being  traversed  in  the  mode  in  which  the 
plaintiff  has  done  it,  by  his  present  replication.     Also,  that 
in  the  fiyrm  of  traverse  adopted  in  this  replication,  it  is  left 
in  doubt  whether  the  pUdntiff  means  to  deny  the  execution 
of  the  deed  by  the  said  J.  May,  as  a  fact,  or  that  he  exe- 
cuted it  in  the  character  of  manager,  and  as  manager,  and 
far  and  on  behalf  of  the  said  company ;  and  the  said  repli- 
cation is  double  in  this,  that  it  puts  in  issue,  not  only  the 
dOeged  authority  to  execute  the  said  deed  on  behalf  of  the 
said  company,  but  also  the  feet  that  the  said  J.  May  did 
execute  sudi  deed  on  behalf  of  the  said  company,  and  not 
in  his  in^vidual  capaci^:  also  that  if  the  plaintiff  does  not 
Vy  his  said  replication,  assume  to  traverse,  or  does  not  suffi- 
ciently traverse  the  execution  of  the  said  deed  as  a  fact  by 
the  said  J.  May  in  his  individual  character,  it  necessarily 
feDowB  that  it  is  admitted  by  the  replication,  that  in  point 
of  feet,  he  did  execute  the  deed  in  his  own  individual  ca- 
padty,  and  the  only  thing  traversed,  is  the  authority  from 
the  company  to  him  to  execute  the  deed  on  their  behalf; 
and  there  arises  the  further  question  of  law,  upon  the  ad- 
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&e. 


1842.  mitted  all^atioB  in  the  plea  that  the  execution  of  dM 
"^j^  by  the  said  J.  May  hath  been  since  ddy  ratified,  ooofi 
Public  Officer,  and  acted  upon  by  the  said  co-partneidiipy  with  the  1 
kdge,  assent,  and  ooncunence  of  the  parties  respectiT 
the  said  indenture,  whether  taking  together  the  fiict 
execution  of  the  said  deed  by  the  said  J.  May,  and 
subsequent  ratification  and  confirmation  by  the  said 
pany  of  the  said  deed,  it  is  not  equivalent  in  law  to  i 
vious  valid  authority  to  the  said  Joseph  May  to  execo; 
deed  on  behalf  of  the  said  company,  &c.    Joinder,  (a] 


(a)  Hie  following  were  the 
plaintiflr's  points:  The  plaintiff 
contends  that  the  replication  is 
good ;  it  denies  the  execution  by 
May  as  alleged;  the  all^^tion 
that  he  ezecnted  as  manager  for 
and  on  behalf  of  the  co-partner- 
ship, and  duly  authorised  in  that 
behalf,  is  entire,  and  may  and 
must  be  traversed  in  its  entirety. 
Execution  by  him,  in  his  indi- 
vidual capacity,  and  not  for  the 
co-partnership  would  not  affect 
the  case,  and,  therefore,  a  tra- 
verse on  the  naked  fact,  whether 
he  sealed  the  deed  at  all,  would 
be  immaterial  or  too  wide;  and 
the  denial  properly  and  necessarily 
follows  throughout  the  allegation, 
that  he  executed  as  manager  for, 
and  duly  authoriied  by  the  co- 
partnership. If  the  statement  of 
due  authority  be  an  integral  part 
of  the  statement  of  the  manner  of 
the  execution,  then  it  is  rightly 
involved  in  a  traverse,  modo  et 
form^ ;  if  understood  as  import- 
ing a  new  and  distinct  fact,  (such 
as  that  whether  May  executed  as 
manager,  &c.,  or  not ;  he  did  ex- 
ecute, in  fact,  and  had  the  au- 
thority of  the  co-partnership  so 
to  do  for  them,  or  that  he  had  an 


express  authority  in  ad^ 
his  powers  as  manager^  A 
duplicity,  if  any,  is  occadoi 
the  defendant's  courae  of 
ing,  and,  therefore,  unolji 
able.  If  the  allegation  of 
rity  is  immaterial,  (in  ad£ 
the  previous  aUegation,)  ih 
traverse  of  it  is  immateris 
immateriality  is  not  stalai 
as  a  special  ground  iji  den 
on  the  contrary,  the  demm 
leges  that  the  only  tnw 
be  taken  is,  on  the  authori) 
there  was  no  execution  ,/br 
partnerskip,  it  was  naedl 
deny  the  alleged  ratificati 
there  can  be  no  ratificatio 
nullity. 

It  will  further  be  eon 
for  the  plainti£^  if  neoeaaar 
the  plea  is  bad.  The  iasti 
set  forth  in  the  plea,  d» 
operate,  per  se,  as  a  rdeaai 
the  co-partnership,  as  it  ia 
leged  that  May  was  anil 
by  deed  under  seal,  to  exeo 
the  co-partnership.  Nor  < 
operate  by  way  of  compo 
for  it  is  not  alleged  Uii 
defendant  had  any  prope 
convey,  or  did  anything 
than  execute  a  deed  purp 
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Stephen^  Seijt,  in  sapport  of  the  demurrer.    Krst,  the        1842. 
replication   was  doable,  for  it  involved   three  questions,        bkll, 
Dunely,  the  execution  by  May ;  the  execution  by  him  as  P»Wic^  Officer, 
manager  on  behalf  of  the  company,  and  his  authority  in  «• 

that  behalf;  any  one  of  which  would  have  been  a  sufficient 
ioswer  to  the  plea.  It  would  have  been  enough  to  have 
and  that  May  did  not  execute  modo  et  form&;  or  that 
though  he  did  execute,  he  did  not  do  so  on  behalf  of  the 
co-partnership;  or  admitting  both  these  facts,  that  he  did 
not  execute  by  the  authority  of  the  co-partnership ;  and  if 
each  of  these  ^matters  would  have  been  a  good  answer  to 
the  plea,  it  followed  that  a  replication  involving  all  of  them 
was  bad*  The  all^;ation  of  three  fiicts  by  the  defendant 
iQ  hia  jdea  was  rendered  necessary  by  the  particular  form 
of  the  release;  but  the  true  test  of  duplicity  in  a  pleading 
was,  whether  each  of  its  branches  embraced  a  fisu^t  which 
mil^t  be  separately  traversed.  In  Bro.  Abr.  tit  **  Double 
Plea^  pL  90,  the  following  case  was  given:  ^^Det  sur 
oUigac  q'  fuit  codic  destoier  al  arbitremt  J.  N.  issint  q'il 
oeo  fidt  et  deliver  al  parties  p.  tiel  jour ;  le  defed.  dit  q'  nul 
ariatiemt  fiiit  fidt  ne  deliver  devat  le  jour :  et  cest  double 
per  tota  curia,  car  est  bon  plee  qll  ne  fist  ascu  arbitremt  p. 
le  jour ;  et  est  bon  plee  qll  ne  liver  arbitremt  devat  le 
JQor."  Tins  authori^  strongly  illustrated  the  rigour  of  the 
role  for  which  he  contended,  and  had  been  acted  upon  in 
the  case  o(  Griffin  v.  Yates  (a).  There,  to  a  declaration 
00  a  bill  of  exchange  by  the  indorsee  against  the  acceptor ; 
die  defendant  pleaded  that  he  accepted  the  bill  for  the 
aooommodation  of  one  W.  L.,  upon  condition  that  W.  L. 
should  fiimish  the  funds  to  take  it  up  when  it  became  due, 
and  that  the  defendant  should  not  be  called  upon  to  pay 
the  billy  until  it  should  be  his  will  so  to  do ;  that  he  re- 
ceived no  consideration  for  his  acceptance,  and  that  W.  L. 

to  coovey  his  property.    It  does  capable  of  prodacing  any  result 

not  operate  as  a  discharge,  per  whatever.  Furthermore,  perform- 

le,  and  it  is  not  shewn  to  have  ance  is  not  shewn. 
produced,  or  to  have  been  ever         (a)  2  Bing.  N.  C.  579. 


TOCKSTT. 


464  CASES  ON  POINTS  OF  PRACTICE,  C   P. 

1842.       indorsed  the  bill  to  the  plaintiff^  after  it  became  due,  for 

^^^J~'^    the  accommodatioii  of  the  plaintiff,  without  consideration. 

Public  Officer,  The  replication  traversed  the  plea  in  its  terms,  and  was 

&C«  j^ 

V.  demurred  to  on  the  ground  that  it  was  double  both  in  form 

and  substance.  It  was  then  uiged,  as  it  would  be  here, 
that  where  several  traversable  &cts  were  stated  in  a  plea, 
although  the  plaintiff  might  limit  himself  to  traverse  only 
one,  he  was  not  necessarily  so  restricted ;  but  on  the  other 
side  it  was  uiged  that  there  were  several  &cts  traversed  in 
the  replication,  and  so  in  effect  it  was  held.  Smith  ▼• 
Dixon  (a),  was  to  the  same  effect  There,  tlie  declaration 
stated,  that  the  defendant  bargained  for  and  bought  of  the 
plaintiff,  and  the  plaintiff  sold  him  a  quantity,  viz.,  not  less 
than  five  thousand  nor  more  than  six  thousand  oak  trees, 
of  the  height,  &c.,  and  at  the  price,  &c.,  to  be  well  taken 
up  by  the  plaintiff  at  the  usual  and  proper  time,  and  within 
a  reasonable  time  after  to  be  delivered  by  the  plaintiff  to 
the  defendant,  and  by  him  to  be  paid  for  on  deliveiy  as 
aforesaid ;  and  that  in  consideration  thereof  and  that  the 
plaintiff  promised  to  take  up,  &c.,  and  deliver,  &c.,  defend- 
ant promised  to  accept  and  pay  for  the  trees;  averment, 
that  the  plaintiff  well  and  properly  took  up  for  the  defend- 
ant six  thousand  oak  trees  of  the  height,  &c.,  at  the  usuid 
and  proper  time,  and  was,  within  a  reasonable  time,  ready 
to  deliver,  and  tendered  the  said  trees,  but  that  the  defend- 
ant would  not  accept,  &c. ;  tiie  defendant  pleaded,  that  the 
plaintiff  did  not  well  and  properly  take  up  for,  or  tender, 
or  offer  to  deliver  to  the  defendant  six  thousand  oak  trees, 
of  the  height,  &c.,  in  manner  and  form,  &a ;  and  it  was 
held,  that  tiie  plea  was  not  bad  as  rendering  the  number  of 
trees  material,  because  the  number  had  been  made  material 
by  the  declaration ;  but  secondly,  that  the  plea  was  bad  for 
duplicity.  That  decision  precisely  met  tiiis  case,  and  upon 
this  ground  the  defendant  was  entided  to  succeed  upon 
this  demurrer.    But  secondly,  the  replication  was  bad  as 

Ca)  7  AcL  &  £1. 1. 
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amoiintiiig  to  a  negative  pregnant,  because  in  alleging  that        1842. 
May  did  not  execute  as  such  manager  for  and  on  behalf  of        g^ 
the  company^  nor  was  authorized  in  that  behalf;  it  im-  Public  Officer, 
plied  that  though  he  did  not  execute  for   the  company,  o. 

yet  that  he  did  execute  in  some  form,  and  so  it  was  left 
doubtful  what  was  the  gist  of  the  issue  tendered,  for  the 
defendant  could  not  know  whether  it  was  intended  to  be 
said,  that  May  did  not  execute  at  all,  or  only  that  he 
did  not  execute  on  behalf  of  the  co-partnership.  This  was 
die]]difficulty  which  raised  the  objection  now  taken.  Un- 
doubtedly thb  was  a  doctrine  which  had  been  considered 
to  be  in  some  degree  obsolete,  but  it  was  satisfactorily  and 
dearly  described  in  Bac.  Ahr.  tit.  *^  Pkca  and  Pleading^ 
pL  6  (a).  It  was  said  there,  that  in  trespass  for  cutting 
trees,  if  defendant  plead  that  he  cut  them  by  plaintiff's 
oominandy'and  the  plaintiff  reply  that  defendant  did  not 
cat  them  by  his  command,  it  was  a  negative  pregnant  and 
bad.  Myn  v.  Cole  (6)  was  a  case  decided  upon  the  same 
point.  There,  it  was  held,  that  to  a  plea  of  justification  in 
trespaas,  that  the  defendant  entered  by  license  of  the  plain- 
tiff's daughter,  a  replication  that  he  did  not  enter  by  the 
plaintiff's  license  was  a  negative  pregnant  So  here,  the 
refdication  was  pr^pant  with  the  affirmative  admission  of 
the  execution  of  the  deed  by  May.  But  there  was  an  alle- 
gati<m  in  the  plea  which  was  not  referred  to  or  denied  in  the 
replication.  It  was,  **  which  execution  thereof  by  the  said 
J.  May,  as  such  manager  aforesaid,  hath  been  since  duly 
ratified,  confirmed,  and  acknowledged  upon  and  by  the 
said  oo-partnership,"  &c.  Taking  it  to  be  admitted  by  the 
replication  that  May  had  executed  the  deed,  and  taking 
the  replication  to  amount  to  a  denial  of  his  authority,  there 
was  the  absence  of  any  denial  of  a  fact  which  rendered  that 
authority  immaterial.  If  the  plaintiff  intended  to  adii^it 
that  the  deed  was  executed  dc  facto  by  May,  it  was  imma- 

(a)  Vol.  6,  p.  309,  7th  edit.  .  (6)  Cro,  Jac.  87. 

VOL.    L — V.   8.  II    II  D.    p.    C. 
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1842.        terial  whether  that  execution  took  place  by  him  as  manager 
g^    '     or  not,  in  consequence  of  the  admitted  ratification  of  the 
Pablic  Officer,  deed  by  the  company ;  and,  therefore,  the  affirmative  with 
V.  which  the  negative  was  pregnant  was  of  the  utmost  im- 

ucKKTT.  portance  to  the  case.  I^urman  v.  Wild  {a),  in  this  point 
of  view  was  like  this  case.  There,  in  an  action  of  trespass, 
the  defendant  pleaded,  that  the  trespass  was  committed  by 
command  of  P.  B.,  and  then  stated  an  executed  accord 
between  the  plaintiff  and  P.  B.,  with  the  consent  of  the 
defendant,  and  acceptance  thereof  by  the  plaintiff  in  satis- 
fiu^don  of  the  trespasses;  and  it  was  held,  that  a  replication 
traversing  the  accord  and  execution  there6(  with  the  con- 
sent of  the  defendant,  was  bad  on  special  demurrer,  for 
that,  as  no  rights  of  the  defendant  appeared  to  be  compro- 
mised  by  the  accord,  his  consent  was  unnecessaiy.  The 
plea  would,  no  doubt,  be  bad  as  a  double  plea,  but  there 
was  no  demurrer  on  the  ground  of  duplicity,  which  was  an 
objection  which  could  only  be  taken  on  special  demurrer, 
and  the  plaintiff  having  pleaded  over,  the  objection  was 
cured. 

Channett,  Serjt,  (with  whom  was  J.  ffenderson),  in  sup* 
port  of  the  replication.  The  plaintiff  was  a -public  officer 
of  a  banking  company,  appointed  under  the  7  Grea  4, 
c.  46 ;  and  that  statute  contained  no  provisions  enabling  a 
public  officer  or  the  manager  of  a  bank  to  execute  deeds  of 
release  or  compositidn,  or  to  take  any  such  proceedings. 
The  declaration  here  was  upon  several  bills  of  exchange, 
describing  the  cause  of  action  as  being  vested  in  the  com- 
pany, and  the  plaintiff  was  merely  the  nominal  person  on 
the  record,  to  enforce  the  claim  of  the  company.  The 
defendant  pleaded  a  plea  which  was  attempted  to  be 
supported  as  a  plea  of  release,  but  which  consisted  of 
a  statement  of  the  deed  itself,  of  the  matters  traversed  in 

(a)  11  Ad.  &  £1.  463. 
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the  rejdicatioii,  and  thirdly,  of  a  ratification  of  the  deed  by        1842. 
the  company,  and  in  effect  it  amounted  to  a  plea  in  con-        b^li^ 
fencm  and  avoidance.     The  deed,  as  it  was  alleged,  was  PttWic^Officer, 
a  deed  ezecoted  between  the  defendant  and  certain  ere-  v* 

mcfts,  one  of  whom  was,  at  the  time  of  its  execution,  a 
manager  of  the  Naticmal  Provincial  Bank ;  but  there  was 
nothing  in  any  part  of  the  plea  to  shew  that  May  had  en- 
tered into  the  contract  in  the  capacity  which  was  attributed 
to  him,  as  manager  of  the  bank.     The  terms  of  the  prior 
part  of  the  plea  were  descriptive  only  of  the  position  of 
May,  and  the  only  words  on  which  the  defendant  relied  as 
ghring  efiect  to  the  plea  as  a  plea  of  release  were,  that  May 
executed  ^  for  and  on  behalf  of  the  company,  and  duly 
anthorixed  in  that  behalf''     This  was  the  language  in 
idikh  the  defendant  had  sought  to  give  effect  to  the  al-' 
leged  release,  and  the  plaintiff  in  traversing  the  allegation^ 
and  in  denying  in  fisu^t  that  the  bank  did  release,  had 
adopted  in  their  replication  the  terms  employed  by  the  de- 
fendant.   The  doctrine  of  n^ative  pregnant  undoubtedly 
had  not  been  construed  so  stricdy  of  late  years  as  formerly, 
and  there  were  few  recent  cases  which  proceeded  entirely 
upcm  it.    Mobinson  v.  Rayley  (a)  was  an  action  of  trespass, 
and  the  declaration  contained  a  great  many  counts ;  amongst 
Uie  rest,  one  for  tHieaking  and  entering  the  plaintiff's  close 
ind  depaBtaring  it,  and  for  breaking  and  entering  his  free 
waxxen;   the  defendant  pleaded  several  pleas,  setting  up 
lig^t  of  common  for  his  cattle,  and  levancy  and  couchancy ; 
and  Lord  Mantfieldj  admitting  that  issue  must  be  taken 
upcm  a  flin^  point,  said  that  it  was  not  necessary  that  the 
fling^  point  should  consist  of  a  single  fact ;   "  Here  the 
pcHnt  is,  the  cattle  being  entided  to  common.     But  in  feet 
they  must  be  the  defendant's  own  catde,  and  also  levant 
tnd  couchant,  which  are  two  different  essential  circum- 
stances of  their  being  entitled  to  common,  and  both  of  them 
absolutely  requisite."     So  here,  the  allegations  in  the  plea 

(a)  1  Burr.  316. 
H  U  2 
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1842.       were  intended  to  set  up  the  fact  of  the  agency  of  May  for 
Bell,        ^^  company,  and  the  plaintiff  by  his  replication  was  fiiUy 
PnUic  CHBcer,  entitled  to  put  in  issue  all  the  allegations  made,  which  were 
9.  necessary  to  constitute  that  defence.     (fBrien  v.  Saxon  (a), 

established  the  same  doctrine,  that  where  several  facts  taken 
in  conjunction  constitute  but  one  defence,  they  may  all 
be  properly  traversed.  Webb  v.  Weatherby  (6)  was  to  the 
same  effect  There,  to  a  plea  of  payment  of  32.  8«.  2^/.,  in 
satisfaction  and  discharge  of  defendant's  promise,  the  plain- 
tiff replied  that  defendant  did  not  pay  it  in  satis&ction  and 
discharge,  nor  did  plaintiff  receive  it  in  satis&ction  and 
discharge,  and  it  was  held  unobjectionable.  This  deciaon 
had  been  acted  upon  in  the  Exchequer  in  the  recent  case 
of  Bennison  v.  TheiweU(c).  That  was  an  action  of  as- 
sumpsit by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  drawn  by  D.  on  the  defendant,  and  the  defend- 
ant pleaded  that  the  defendant,  by  D.,  his  agent*  duly 
authorized  in  that  behalf,  paid  to  the  plaintiff,  and  the 
plaintiff  then  accepted  and  received  of  D.,  as  such  agent, 
a  certain  sum  in  full  satisfaction  and  dischaige  of  the  causes 
of  action ;  replication,  that  the  defendant,  by  D.,  his  agent, 
did  not  pay  to  the  plaintiff,  nor  the  plaintiff  accept  or  re- 
ceive of  D.,  as  such  agent,  the  said  sum  in  full  satisfaction 
and  discharge  of  the  promises  in  the  plea  mentioned ;  and 
it  was  held  on  special  demurrer  that  the  re{dication  was 
good.  [MatUe,  J. — Suppose  the  plea  had  alleged  that  the 
plaintiff  by  deed  authorized  May  to  execute  this  deed  of 
release  on  his  behalf  and  had  gone  on  to  say,  that  while  he 
was  so  authorized  he  had  executed  the  deed^  could  you 
have  traversed  that  feet  in  combination  with  the  other  fiicts, 
which  you  have  denied  ?]  The  effect  of  the  plea  then, 
would  only  have  been  a  release  by  the  company,  and,  as 
that  .release  was  made  out  by  the  all^ation  of  several  facts, 
though  in  effect  they  only  amounted  to  one,  the  plaintiff 
would  have  been  entitled  to  traverse  them.     Pigeon  v. 

id)  2  B.  &  C.  908.  (c)  7  M.  &  W.    512  ;    Ante, 

iff)  1  Bing.  N.  C.  602.  roL  9,  p.  739,  O.  S. 


HILARY    TERM,   5   VICT.  469 

Osborne  (a)  was  also  in  point     There^  in  assumpsit  for        1842. 
goods  sold  and  delivered,  the  defendant  pleaded  that  the        Bbll, 
goods  were,  with  the  knowledge  and  consent  of  the  plaintiff,  Public  Officer, 
sold  to  the  defendant  by  one  H.,  being  the  agent  of  the  v. 

{daintiff,  in  his  own  name  as  the  true  owner,  &c. ;  replica- 
tion, that  the  goods  were  not,  with  the  knowledge  and 
ooDsent  of  the  plaintiff,  sold  to  the  defendant  by  H.  in  his 
name  as  true  owner,  in  manner  and  form,  &c. ;  to  this  there 
was  a  demurrer  on  the  ground  that  the  traverse  was  a 
negative  pr^nant,  and  ambiguous,  and  it  was  held  that 
the  demurrer  was  frivolous,  and  it  was  set  aside.  With 
regard  to  the  aUeged  ratification  by  the  company  of  the  act 
of  May,  this  was  an  allegation  which  was  said  to  be  un- 
answered. The  defendant,  however,  in  supporting  this 
suggestion  had  no  right  to  call  in  aid  those  parts  of  the 
{dea  which  were  put  in  issue  by  the  replication,  and  that 
being  so,  taking  it  to  be  admitted  that  May,  being  a  stranger 
to  the  plaintiff,  had  executed  this  deed,  such  execution 
being  a  nullity  so  &r  as  the  plaintiff  was  concerned,  their 
ntification  of  his  act  by  the  pUdntiff  would  be  equally 
iHeleas  for  the  purposes  of  this  suit  The  authorities  cited 
in  suj^rt  of  the  demurrer,  were  not  applicable  to  the  pre- 
sent case,  which  in  tact  came  exactiy  within  the  decisions 
m  BemUion  v.  ThehoeUi  and  Pigeon  v.  Osborne*  In  Smith 
V.  Dia^my  the  plaintiff  had  certain  facts  to  make  out,  and 
some  averment  of  the  performance  of  each  of  them  was 
leqoisite,  but  the  defendant  could  not  put  those  facXs  in 
issue  in  one  plea,  because  they  were  separate  and  distinct 
b  their  character.  Chriffin  v.  Y<Ues  was  merely  a  decision 
that  de  injuria  was  a  proper  replication  in  assumpsit,  the 
plea  conasting  of  matter  of  excuse,  and  so  far  as  it  went 
was  &voarable  to  the  plaintiff. 

Stephen^  in  reply.      The  Court  would  be  cautious  in 
admitting  the  effect  of  such  an  answer  as  had  been  set  up 


(o)  AnU,  vol.  9,  p.  511,  O.  S. ;  4  P.  &  D.  345,  S.  C. 
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1842.       to  the  objections  raised  by  the  defendant,  lest  the  rule 

b2ll,       directed  against  double  pleadings  should   be  destroyed. 

Public^  Officer,  T^e  argument  founded  upon  Robimon  v.  Rayleyy  CfBrien 

e.  Y.  Saxon,  Bennison  v.   I%eiweU,  and  Pigeon  ▼•   Osborne^ 

went  upon  the  entirely  of  the  allegations  in  the  ph 


in  those  cases  objected  to;  but  in  the  present  instance,  such 
an  argument  could  not  prevail,  because  neither  as  r^arded 
the  grammatical  construction  of  the  replication,  nor  the 
facts  traversed  by  it,  was  it  applicaUe. 

TiNDAL,  C.  J. — ^Three  objections  have  been  made  to  the 
terms  of  this  replication :  the  first  is,  that  it  is  in  point  of 
law  double,  and,  therefore,  on  the  ground  of  its  duplicily, 
that  it  cannot  be  supported;  secondly,  that  it  contains  a 
negative  pregnant;  and  thirdly,  that  the  issue  which  is 
raised  is  inmiaterial,  by  reason  of  the  material  &ct  alleged 
in  the  plea  not  being  included  therein.  First,  with  r^acd 
to  the  objection  of  duplicity.  I  have  always  understood 
the  meaning  of  a  double  pleading  to  be,  where  two  sub- 
stantial answers  are  contained  in  one  pleading  to  that  which 
precedes  it,  each  of  which  is  a  separate  answer  to  that 
pleading.  Thus,  if  in  assumpsit,  the  defendant  pleaded  in 
abatement,  first,  a  misnomer,  and  seccmdly,  that  parties  lAo 
should  have  been  joined  are  not  co-defendants;  or,  if  in 
an  action  for  goods  sold  and  delivered,  the  defendant 
pleaded  in  bar,  first,  payment  and  acceptance  in  satis- 
faction, and  also  a  release,  in  either  of  those  cases  eadi 
matter  allied  would  form  a  distinct  answer,  and  the  plea 
would  be  bad  for  duplicity.  But  the  questioa  is,  whether 
in  this  case,  a  plea  which  states  several  matters  states  any 
more  than  those  separate  matters,  whidi,  when  joined  to- 
gether, constitute  only  one  ground  of  defence;  for,  if  they 
are  only  one  ground  of  defence,  the  defendant  havii:^  a 
right  to  put  them  in  his  plea,  the  plaintifi^  by  his  replication 
is  entided  to  put  him  to  the  proo£  Hie  plea  states  that 
which  will  amount  at  least  to  a  release  by  the  phdntiff  on 
the  record,  for  unless  we  can  so  construe  it,  we  cannot 
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make  it  an  answer  to  the  action.    In  order  to  make  out  his        1842. 
de&nce,  the  defendant  says  that  the  deed  of  release  was    ^^^JT""^ 
executed  by  May.    It  is  clear  that  the  mere  statement  that  ^^^^  Offiow** 
May  released  the  debt  would  be  no  answer  to  the  action,      _   o. 
and  the  defendant  must  go  further ;  and  one  step  more  he 
takes  is  to  say,  "  that  the  said  J.  May,  so  being  such  ma- 
nager as  aforesaid,  executed  the  said  indenture  (of  release) 
as  such  manager  aforesaid,  for  and  on  behalf  of  the  said 
co-partnerahip,  and  duly  authorized  in  that  behal£''    That 
seems  to  me  to  involve  an  averment,  that  when  this  deed 
is  apjdied  to,  it  will  appear  to  be  a  deed  executed  by  May 
as  such  manager,  and  on  behalf  of  the  copartnership.     But 
that  would  not  be  enough,  because  what  right  has  he  as 
manager,  to  bind  the  company  by  releasing  the  defendant's 
oUigatiaiis  to  them  P    Therefore,  it  goes  on  to  say,  '^  which 
execatioQ  thereof  by  the  said  Joseph  May  as  such  manager 
as  aforesaid  hath  been  since  duly  ratified,  confirmed,  and 
acknowledged  upon  and  by  the  said  coH-partnership,  with 
the  knowledge,  assent,  and  concurrence  of  the  said  parties 
ie^>ecti?ely  to  the  said  indenture."    The  plea,  therefore, 
states  two  focts ;  first,  that  May  executed  the  deed  as  ma- 
nager, for  and  on  behalf  of  the  company,  and  that  the 
company  have  subsequently  confirmed  his  act.    The  repli- 
cation states  that  the  said  J.  May  did  not  execute  the  said 
indenture  as  such  manager,  {or  and  on  behalf  of  the  said 
co-partnership."     It  would  not  be  going  far  enough  to 
deny  that  only,  because  the  principal  part  of  the  plea,  and 
the  binding  part  of  it  is  that  which  alleges  the  subsequent 
ratification  and  acknowledgment  of  the  deed ;  and,  there- 
fore, it  goes  on  to  add,  ^^  nor  was  the  said  Joseph  May  at 
any  time  authorized  in  that  behalf  in  manner  and  form  as 
the  defendant  hath  in  his  plea  alleged."    Therefore,  the 
plainti£F  treats  the  ratification  of  the  deed  merely  as  evi- 
denoe  to  shew  that  there  was  a  prior  authority  in  May  to 
execute  the  deed,  and  he  puts  in  issue  the  &ct  that  it  was 
executed  by  May,  for  and  on  behalf  of  the  company,  and 
by  their  authority,  which  in  effect  puts  in  issue  that  part  of 
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1842.        the  plea  which  alleges  the  ratification  of  the  deed.     I  ean- 

^^j^        not  distinguish  this  case  firom  that  otBennison  ▼.  Thelwell, 

PnUic  Officer,  in  which  it  was  held,  that  where  there  was  an  allegation  in 

..  the  plea  that  the  defendant,  by  A.  B.  his  agent  duly  an- 

ucKKTT.  fj^Qj\2ed  in  that  behalf,  paid  to  the  plaintiff,  and  the  plaintiff 
then  accepted  and  received  of  the  said  A.  B.,  as  such  agent, 
a  large  sum  of  money  in  full  satis&ction  and  dischaige  of 
the  promise  in  the  declaration  mentioned,  it  was  a  good 
replication  to  say  that  the  defendant  did  not,  by  the  said 
A.  B.,  pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  or 
receive  of  the  said  A.  B.  as  such  agent,  the  sum  of  money 
in  the  plea  mentioned  in  satis&ction  and  dischaige,  modo 
et  forma.  That  brings  it  to  the  well  known  doctrine  that 
several  fects  are  not  allowed  to  be  put  in  issue  by  a  replica- 
tion, because  a  replication  doing  so  is  double,  but  when 
they  only  amount  to  one  answer  to  the  previous  pleading, 
the  rule  is  otherwise ;  and  I  will  only  refer  to  Bobiman  v. 
Rayley^  as  shewing  the  ground  of  this  distinction.  Then, 
secondly,  is  there  in  the  replication  an  all^ation  which 
comes  within  the  description  negative  pr^pant ;  a  learned 
doctrine,  which  seems  to  have  had  great  effect  according  to 
the  law  books  of  early  times,  but  which  at  the  present 
period  is  not  so  much  attended  to  ?  But  it  would  appear, 
that  when  a  pleading  is  objected  to  on  the  ground  of  du- 
plicity, and  it  is  not  objectionable  on  that  score,  you  cannot 
say  that  it  is  open  to  the  objection  that  it  involves  a  negative 
pregnant  on  the  same  ground,  because  it  would  in  efiect 
say,  that  although  the  plaintiff  has  a  right  to  put  in  issue 
all  these  three  facts  as  amounting  only  to  a  simple  ground 
of  defence,  yet  he  shall  not,  on  this  ancient  ground  of  ob- 
jection, avail  himself  of  it.  The  object  of  pleading  is,  how- 
ever, to  reduce  the  issue  to  one  point,  involving  the  real 
question  in  dispute,  and  I  do  not  think  that  this  objection 
can  prevail.  Thirdly,  it  is  urged  that  the  issue  raised  is 
immaterial,  because  it  leaves  untouched  the  grand  all^a- 
tion  in  the  plea ;  I  mean  the  ratification  of  the  deed  by  the 
company.     I  have,  however,  anticipated  this  part  of  the 
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case,  by  saying  that  the  denial  of  the  aathority  of  May  1842. 

by  the  lepUcationy  virtually  and  substantially  includes  the  Bkix, 

denial  of  this  feet.    The  plaintiff,  therefore,  is  entitled  to  PoWicOfioer, 

jadcnnent.  v. 

^^  TUCKBTT. 


r,  J. — ^It  appears  to  me  that  the  allegation  in 
this  plea  is  to  be  considered  as  if  it  were  an  all^ation  of 
the  execution  of  the  deed  by  the  manager  of  the  company, 
parpcMTting  to  be  duly  authorized,  and  of  a  subsequent  rati- 
fication of  the  deed  by  the  company,  who  are  represented 
here  by  the  plaintiff;  and  I  think  that  the  plea  not  being 
objected  to  by  the  pUdntiff,  must  be  taken  to  be  correctly 
and  properly  pleaded.  The  replication  takes  issue  on  the 
plea,  by  denying  that  the  person  who  executed  the  deed, 
did  80  (m  behalf  of  the  company,  and  that  he  was  authorized 
in  that  behalf  in  manner  and  form  as  is  stated  by  the  de- 
fendant. It  seems  to  me,  that  that  does  not  leave  any  part 
of  the  plea  unanswered,  for  the  denial  that  the  party  was 
aathorixed  to  execute  the  deed,  involves,  in  my  opinion, 
that  statement  in  the  plea,  which  says  that  the  deed  was 
subsequently  duly  ratified  and  confirmed.  That  bring  us 
to  the  question  of  whether  the  replication  is  bad  as  being 
double,  or  on  the  ground  that  it  involves  a  negative  preg- 
nant. Upon  the  first  point,  I  think  that  the  objection  is 
answered  by  the  decisions  in  Bennison  v.  ThehoeU  and 
Pigeon  v.  Osborne.  Those  cases  proceeded  upon  the  doctrine 
laid  down  in  Bobinson  v.  Rayley^  Webb  v.  Weatherbyy  and 
(fBrien  v.  Saxon,  and  the  doctrine  seems  to  be  established, 
that  where  matters  are  put  in  issue,  involving  but  one  point 
of  defence,  though  there  be  several  fects,  there  the  traverse 
may  be  taken  of  the  whole  of  the  facts  at  once.  Here,  the 
mere  question  is,  whether  the  plaintiff  had  released  the 
defendant  or  not?  That  depends  upon  two  fects,  namely, 
whether  May  executed  the  deed  of  release  on  behalf  of  the 
company,  and  whether  he  did  so  by  the  authority  of  the  com- 
pany ?    And,  according  to  Pigeon  v.  Osborne  and  Bennison 
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1842.        V.  ThekoaUi  I  think  that  both  those  fisu^ts  might  be  involyed 

Bell,        ^  ^^^  issue.     I  think,  therefore,  that  those  cases,  in  effect. 

Public  OiBoer,  decide  the  point  here  in  dispute.     With  regard  to  the  ne- 

V.  gative  pregnant,  although  undoubtedly  greater  strictness 

was  formerly  exacted,  a  great  rekxation  with  regard  to 

such  matters  has  been  allowed  recently,  and  I  think  it  would 

be  very  inconvenient  to  relapse  into  the  former  practice. 

Ebbkine,  J. — ^There  is  an  evident  inaccuracy  in  the 
language  of  the  plea,  which  would  lead  one  at  first,  to  draw 
the  same  conclusion  which  my  brother  Stephen  has  drawn, 
namely,  that  it  alleges,  first,  that  May  executed  the  deed  as 
manager  and  on  behalf  of  the  company,  and  also  that  it  con- 
tains a  substantial  statement  that  he  was  duly  authorized  to 
do  so.  It  is  obvious  that  the  allegation,  which  is  lastly 
made,  that  the  act  of  May  was  ratified,  would  be  totally 
superfluous  if  this  reading  of  the  first  part  of  the  plea  was 
correct,  but  when  we  look  at  the  language  of  the  plea,  it 
does  not  allege  that  May  was  authorized,  but  it  seems  to 
say  that  May  being  the  manager,  executed  as  such  manager 
on  behalf  of  the  company,  and  as  a  person  duly  authorized, 
and  having  done  so,  his  act  was  afterwards  ratified.  That 
seems  to  be  the  effect  of  the  plea,  though  the  word  **  and** 
before  the  words  ^^  duly  authorized,"  create  some  confiision. 
Then  if  that  is  so,  there  is  an  allegation  in  the  plea  that 
May  executed  the  deed  as  manager,  aad  as  if  duly  au- 
thorized, and  that  the  execution  by  him  was  ratified ;  and  the 
replication  instead  of  tendering  an  issue  on  the  tact  of  the 
execution  by  May,  as  if  duly  authorized,  or  of  the  ratifica- 
tion, has  tendered  an  issue  on  both  those  points,  and  thus, 
it  is  said,  it  is  double.  If  it  had  not  been  for  Bennuon  ▼• 
ThelweU  and  Pigeon  v.  Osbame,  it  would  i^pear  to  be  open 
to  that  objection ;  but  those  cases,  are,  in  my  opinion,  in 
point  In  the  former  case  there  was  an  allegation  in  the 
plea  that  the  defendant  had  paid  the  plaintiff  by  an  agent, 
and  that  the  plaintiff  accepted  the  money  fitom  him  as  such 


V, 
TUCESTT. 


HILABT   TiSBM,  5  VICT.  475 

agent,  and  the  replication  put  both  those  facts  in  issue,  and  1842. 
it  was  held  by  the  Court  of  Exchequer  to  be  a  good  repli-  jb^JT""^ 
cadon,  because  it  was  only  a  general  denial  of  one  entire  Public  OiBoer, 
ftct  In  the  latter  case,  the  Court  of  Queen's  Bench  acted 
upon  the  same  jNrinciple :  there,  in  assumpsit  for  goods  sold 
and  deliyered,  the  defendant  pleaded  that  the  goods  were, 
with  the  knowledge  and  consent  of  the  plaintiff,  sold  to  the 
defendant  by  one  BL,  being  the  agent  of  the  plaintiff,  in  his 
own  name  as  the  true  owner;  and  the  replication  was,  that 
the  goods  were  not,  ¥nith  the  knowledge  and  consent  of 
the  plaintiflb,  mM,  to  the  defendant  by  one  H.  in  his  name, 
as  true  owner ;  and  a  demurrer  on  the  ground  that  the 
traverse  was  a  negative  pregnant  and  ambiguous,  was  held 
fiivoloos.  Does  the  replication  in  the  present  case  come 
within  the  principle  of  those  decisions  ?  What  is  the  al- 
legation in  the  plea?  That  the  defendant  being  liable  to 
the  plaintiff  there  was  a  release  executed  by  the  plaintiff; 
that  is,  that  the  plaintiff  being  in  effect  a  company  acting 
by  a  public  officer,  the  company  by  a  public  officer,  not 
the  plaintiff,  executed  a  release.  There  is  nothing  to  pre- 
vent this  being  an  entire  proposition,  and  that  being 
•0^  does  the  replication  do  more  than  deny  it  as  one  pro- 
poaitioii  ?  Hie  proposition  is  made  up  of  the  execution  by 
May,  and  the  auth<»rity  given  to  him ;  and  the  replication 
denies  the  whole  proposition,  and  says  that  May  did  not 
eiecate  with  authority,  in  manner  and  form.  It  appears  to 
me,  therefore,  that  these  cases  shew  that  this  is  a  general 
denial  of  one  proposition  only,  and  that  it  is  not  open  to  the 
objection  which  is  raised  to  it.  Then  it  is  said,  that  it  may 
be  objcKTted  to,  because  it  is  not  certain  which  of  these  two 
facts  18  meant  to  be  denied ;  the  execution  merely,  or  the 
execution  with  authority,  but  this  argument  is  disposed  of 
by  the  same  ruling,  which,  in  the  two  cases  cited,  decided 
the  replications  to  be  good.  Then,  with  regard  to  the  rar 
dfication,  I  think  that  the  objection  made,  cannot  be  upheld, 
because,  by  the  traverse,  the  fiict  of  execution  is  altc^ethcr 
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1842.       denied;  therefore,  the  mere  statement  of  the  sabseqoent 

^-^;;;;;-'    ratification,  wuld  not  be  enough  to  create  a  good  defence. 

Poblie  Officer,  Bat  there  is  another  ground  of  answer,  which  is,  that  the 

«.  ratification  is  put  in  issue  upon  the  denial  of  the  author!^ 

of  May. 

Maulb,  J. — ^I  also  think  that  the  plaintiff  is  entitled  to 
judgment  upon  this  demurrer.  The  plea  has  been  treated 
in  the  argument  as  if  it  contained  an  all^ation  that  the 
plaintiff  authorized  May  to  execute  the  deed,  and  a  further 
dilation  that  the  execution  was  afterwards  ratified  and 
confirmed  by  the  company,  which  is,  in  efiect,  the  plaintiff 
But  if  the  plea  is  to  be  so  understood,  it  is  deariy  bad  and 
demurrable  on  the  ground  of  duplicity.  But  the  plea  must 
be  understood  in  the  sense  in  which  it  is  good,  and  looking 
at  it  carefiilly,  it  will  be  seen  that  it  contains  nothii^  like 
an  dilation  that  May  was  duly  authorized  to  execute  the 
deed,  although  that  allegation  is  sustained  by,  and  com- 
prehended in  the  statement  that  the  company  afterwards 
ratified  and  confirmed  what  he  had  done.  He  plea  then 
means  that  May  executed  the  deed  on  behalf  of  the  com- 
pany, and  assuming  to  have  authori^  to  do  so,  and  then 
that  having  done  it,  the  company  ratified  what  he  had 
done.  The  ratification  is,  in  efiect,  an  authori^,  and  so  the 
plaintiff  has  treated  it  ui  his  replication.  There  is  certunly 
some  nicety  and  difficulty  in  saying  what  shall  hb  the  seve- 
ral facts,  which  shall  constitute  only  one  ground  of  defence, 
and  which  may  be  traversed.  It  seems  to  me,  to  be  an  in- 
convenient rule  to  depend  on  the  grammatical  terms  in 
which  facts  are  alleged,  because  that  would  render  it  the  in- 
terest of  parties  to  state  matters  separately  so  as  to  have  to 
prove  only  one  of  them,  and  the  fact  that  the  pleading 
would  be  demurrable  would  not  remedy  the  inconvenience. 
But  turning  to  this  case,  is  this  only  one  ground  of  defence 
which  is  traversed  in  the  replication  ?  On  the  authori^  of 
the  cases  cited  of  Bennison  v.  ThelweU,  and  more  par- 
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dcularly  of  Pigeon  v.  Osbomey  which  is,  in  substance,  ex-        1842. 
acdy  this  case,  I  think  it  is.     I  do  not  think  that  the  doc-        BeTu 
trine  of  negative  pregnant  applies  here,  because,  after  it  is  Public  Officer, 
decided  that  die  replication  may  deny  all  these  matters,  it  v. 

must  be  understood  to  put  the  plaintiff  to  the  proof  of  them 
all,  and  the  cases  of  negative  pregnant  which  have  been  de- 
dded^  go  upon  a  difierent  construction.  By  them  it  has 
been  held,  that  a  party  called  upon  to  affirm  or  admit  cer- 
tain matters,  should  not  be  permitted  to  admit  them  in  the 
infimnal  mode  of  negative  pregnant  Thus  in  the  case  in 
Bro»  Abr.  where  die  defendant  pleaded  that  he  had  cut  the 
trees  by  the  license  of  the  plaintiff,  the  replication  that  the 
defendant  did  not  cut  the  trees  by  license,  was  held  bad, 
and  on  this  ground,  that  the  plaintiff  was  called  upon  by 
the  necessi^  of  the  case,  not  to  deny  that  the  defendant 
cut  the  trees,  but  to  insist  upon  his  having  done  so,  and  the 
re|d]cation  that  he  did  not  cut  them  with  the  license  of  the 
plaintiff  was  an  inferential  mode  of  saying  that  he  did  cut 
diem  without  the  license ;  so  that  in  common  sense,  it  was 
rtther  a  denial  than  an  admission.  But  these  considerations 
do  not  apply  to  this  case,  because  all  the  matter,  is  matter, 
whi^  siqypoBing  the  replication  not  to  be  objectionable  on 
other  grounds,  the  plaintiff  is  not  called  on  to  admit,  but 
which  he  is  called  upon  to  deny,  and  does  deny.  That, 
thetefixre,  it  seems  to  me,  takes  away  the  operation  of  the 
caaes  which  have  been  cited  Therefore,  though  some 
doubt  might  be  raised  on  this  case,  with  respect  to  die  ad- 
miflBiona,  which  perhaps,  are  not  altogether  satisfactory,  I 
think  that  the  replication  is  good,  and  that  judgment  must 
be  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 
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1842. 

WiLKINS  r.  BOUTCHEB. 

In  trespass,  J.  RESPASS,  quare  clausum  fre^t  The  defendant,  by 
?iwit,  tihe'd™  ^  P'^®  8*^®  colour  to  the  plaintiff,  and  having  deduced  a 

as  the  tenant  under  his  authority.     The  plaintiff  replied  that  an  agree- 

whooe  titie  he  ment  in  ^^ting,  had  been  made  by  the  defendant  as  agent 

^^h«rSe  ^^  Bucknall,  with  the  plaintiff,  by  which  the  dose  in  ques- 

close  was  de-  tion  was  demised  to  the  plaintiff  for  three  years,  which  term 

mised  to  the  .ii.«»^  .^i 

plaintiff  by  the  was  yet  unexpuTcd  at  the  tune  of  the  tre^MUses  in  the  de- 
age^ofO.^.;  claration  mentioned  Rejoinder,  that  the  said  Greorge 
rejoinder,  de-    Bucknall  did  not  demise  the  dose. 

nying  that  G. 

B.  demised :         Grcneral  demurrer. 

Held,  that  the 
pUintiff  could 

SeJlaTmfi^  ChanneUy  Serjt,  in  support  of  the  demurrer.  The  re- 
object  to  this     joinder  was  bad,  because  it  traversed  a  fact  which  was  not 

pleading  on  the  --,.       . 

ground  that  it  alleged  by  the  replication,  and  also  because  it  traversed  not 
^^alleged,       ^hc  &ctB  alleged,  but  the  conclusion  of  law  resulting  fiom 

■?<*,*^**  "iu^®"  those  fects.  There  was  no  denial  of  the  fiuA  that  the  de- 
nied only  the 

conclusion  of  fendant  had  demised,  as  agent  of  Bucknall,  but  a  denial  of 

fh>m  the  facta  a  demise  by  Bucknall,  which  in  terms  was  not  allied  (a). 

Si^hat*Ae  ITindal,  C.  J.— Is  not  the  legal  efltect  of  a  demise  by  the 

rejoinder  was  defendant  as  airent  of  Bucknall,  and  in  his  name,  a  demise 

not  objection-  -  ^ 

able,  upon  the    by  Bucknall  ?  But  I  do  not  think  you  can  take  advantage 
Se^averse      of  this  objection  upou  general  demurrer.]     At  all  events 
was  too  large,    ^j^^  traverse  was  too  laige ;  and  this  was  an  objecti<m  open 
to  the  plaintiff  upon  general  demurrer  (6). 

Per  Curiam. — ^The  traverse  is  well  enough. 

Manninfff  Serjt  was  to  have  aigued  on  the  other  side, 
but  was  not  called  upon. 

Judgment  for  the  Defendant. 
(a)  BedeU  v.  LuU,  Yelv.  151.  (ft)  Crosie  v.  Hmt,  Carth.  99. 
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1842. 

Cluttekbuck  V.  Coffin. 

J.  HIS  was  an  action  of  assumpsit,  for  work  and  labour  x^e  plaintiff 
done  by  the  plaintiff  for  the  defendant  at  his  request,  and  !^1°&  *  ^^  ^ 

J  r  T.       -»  in  the  merchant 

the  declaration  contained  a  second  count  upon  an  account  service,  enter- 
stated.     The  particulars  of  demand  claimed  a  sum  of  412.  tract  with  the 
for  wages  due  from  December,  1837,  to  May,  1841.    The  ^J^tldlT-n^thc 
defendant  pleaded,  first,  non  assumpsit,  and  secondly,  pay-  navy,  in  com- 
ment.    At  the  trial  of  the  cause  at  Exeter,  at  the  Summer  H.  M.  ships, 
AflBizes,  1841,  before  Maule,  J.,  it  appeared,  that  the  de-  the  oflBce  of 
defendant  was  the  commander  of  her  Majesty's  ship,  the  ^^^^  ^^' 
**  Trinculo,?  and  the  waires  demanded  by  the  plaintiff  were  >hip,  on  a  pro- 

f.,,,.  .  .  1  1       ™**®  made  oy 

Claimed  to  be  due  iq  respect  of  his  services  as  cook  to  the  the  defendant 
defendant  on  board  that  ship.  The  evidence  of  the  con-  ^^g^  beyond 
tract  between  the  parties  was,  that  in  December,  1837,  the  *^®  Go^em- 

*  ^  '  '  ment  pay,  to 

IVincuIo  lay  at  Cadiz,  where  also  the  "  Liverpool"  steam  which  he  would 
vessel  was  at  the  same  time  in  port     The  defendant  being  in  pursuance 
in  vrant  of  a  cook  for  his  cabin,  commissioned  his  first  lieu*  ^a!ct^he^°ent 
tenant  to  go  on  board  the  Liverpool,  where  the  plaintiff  had  ^^^  ^^ 
been  hitherto  employed  as  cook,  and  to  engage  him  in  that  ship,  and  per- 
ctpaci^  for  him.     The  plaintiff  accepted  the  engagement  duties  of  c^ 
it  the  wages  of  12/1  per  annum,  over  and  above  the  amount  ^^^  ^^  * 
to  which  he  would  be  entitled  as  captain's  cook  on  board  there  was  a 

good  contract 

the  Trinculo,  in  which  character  he  would  be  carried  out  founded  on  a 
on  the  books  of  that  vessel,  and  returned  to  the  Admiralty,  f eration" "and 
On  his  going  on  board  the  Trinculo  he  signed  the  ship's  |fff Vm^  ntitled 
articles,  and  the  position  which  he  assumed  on  board  was  to  recover  in 
that  of  captain's  cook ;  evidence  was  also  given  to  shew  assumpsit  for 
that  it  was  usual  in  such  ships  as  the  Trinculo  to  have  a  ]^ur.^    '* 
general  cook,  a  gun-room  cook,  and  a  captain's  cook,  and    x^^\ 
that  the  last  named  officer  was  usually  paid  wages  over  and  contract  or  tho 
above  the  ship's  pay.     A  verdict  having,  upon  this  state  of  in  such  a  case 
facts,  passed  for  the  plaintiff  for  the  amount  claimed,  the^f k^^ky 

if  there  be  any, 
cannot  be  taken  advantage  of  unless  specially  pleaded. 
SmiUf  that  to  olfaction  beinff  taken  at  nisi  prius,  that  the  contract  should  have  been  specially 
dcdarad  apoo,  the  jodge  would  nave  allowed  an  amendment. 
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1842,  Sir  T.  Wilde,  Seijt.,  in  Michaelmas  Term,  moved  for  a 

Clutteebitck   "^^^*  calling  upon  the  plaintiff  to  shew  cause  why  that  ver- 
V.  diet  should  not  be  set  aside,  and  a  nonsuit  entered.     He 

contended,  first,  that  the  contract  was  illegal,  and  against 
public  policy,  and  that  it  was  made  without  any  considera- 
tion ;  and  secondly,  that  the  action  was  not  maintainable 
in  its  present  form,  upon  the  facts  as  they  appeared  upon 
the  evidence.     First,  as  to  the  illegality  of  the  contract ;  it 
was  a  principle  which  had  been  repeatedly  acted  upon,  that 
when  a  seaman  joined  a  ship,  and  signed  the  articles,  as 
the  plaintiff  had  done  in  the  present  case,  he  contracted  to 
give  up  the  whole  of  his  services  for  the  purposes  of  the 
voyage,  which  the  vessel  was  about  to  undertake,  and  was 
incompetent  to  enter  into  a  contract  to  give  any  portion  of 
his  time  or  labour  for  any  other  object.     This  rule  had 
been  employed  hitherto  only   with  respect  to   merchant 
ships,  but  the  reasons  for  its  application  to  the  vessels  of 
the  government  were  even  more  forcible  than  those  which 
had  called  for  its  original  adoption.     In  Harris  v.   FFat- 
son  (a),  it  was  held  that  a  seaman,  who  had  engaged  to 
serve  on  board  a  ship,  was  bound  to  exert  himself  to  the 
utmost  in  the  service  of  the  ship ;  and,  therefore,  a  promise 
made  by  the  master,  when  the  ship  was  in  distress,  to  pay 
an  extra  sum  to  a  mariner  as  an  inducement  to  extraor- 
dinary exertion  on  his  part,  was,  at  a  trial  before  Lord 
Kenyoth  esteemed  to  be  wholly  void,  as  well  for  want  of 
consideration  as  on  the  ground  of  public  policy.      The 
present  case  was  similar  to  that,  because  here  also  there 
could  be  no  consideration  for  the  contract  alleged  to  have 
been  made  by  the  defendant,  the  whole  of  the  exertions  of 
the  plaintiff  belonging  as  of  right,  to  the  public  service  in 
which  he  was  engaged ;  and  here  also  the  Court  would  be 
cautious  how  they  gave  way  to  an  infiraction  of  that  rule  of 
public  policy,  upon  which  so  much  stress  had  been  lidd, 
and  the  maintenance  of  which  was  so  important  for  the 

(a)  Peake'8  N.  P.  C.  72,  Ed.  1 ;  102  Ed.  2. 
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security  of  the  naval  service  of  this  country.     In  Carter  v.        1842. 
Hall  {a),  it  was  held  that  a  purser^s  steward  on  board  a  ci|^!^J!J^I[][JJck 
king's  ship  could  not  recover  wages  fix)m  the  purser  upon  ^^ 

an  implied  contract  for  his  services  as  such  steward.  The 
same  principle  was  also  to  be  collected  from  Ehworth  v. 
JFoolmore  (6),  fVhite  v.  Wilson  (c),  Thompson  v.  Have- 
lock  (d).  Stilt  V.  Myrick  {e).  Secondly^  the  action  was  ill 
conceived  in  the  common  form  of  assumpsit,  which  had 
been  here  adopted,  but  the  plaintiff  should  have  declared 
speciaUy  on  the  express  contract  attempted  to  be  set  up. 
A  rule  nisi  having  been  granted, 

BomptUy  Seijt,   (with  whom  was    Greenwood)^  shewed 

cause  in  the  present  Term.     Harris  v.  Watson  was  a  case 

which,  in  its  circumstances  and  consequences,  was  entirely 

diSBimilar  to  the  present,  because  there,  the  contract  sued 

upon  had  been  made  after  the  original  contract  for  services 

by  the   plaintiff,   and  when  the  defendant  was   under  a 

qpecies  of  duress ;    and  although   the   ground   of  public 

pcdicy  on  which  that  case  rested  was  undoubtedly  a  strong 

ground,   in  StUk  v.  Myrick^  Lord  Ellenborough^  C.  J., 

placed  it  upon  a  much  firmer  footing :  He  said,  '^  I  think 

HarriM  v.  Watson  was  rightly  decided ;  but  I  doubt  whether 

the  ground  of  public  policy  upon  which  Lord  Kenyon  is 

stated  to  have  proceeded,  is'  the  true  principle  upon  which 

the  case  is  to  be  supported.     Here,  I  say,  the  agreement  is 

Tmd  for  want  of  consideration.     There  was  no  consideration 

far  the  ulterior  pay  promised  to  the  mariners  who  remained 

with  the  ship.     Before  they  sailed  from  London,  they  had 

undertaken  to  do  all  they  could,  under  all  the  emergencies 

of  the  voyage;   they  had  sold  all  their  services  till  the 

?oyage  should  be  completed.     The  desertion  of  part  of  the 

crew  18  to  be  considered  an  emergency  of  the  voyage,  and 

it  is  obligatoiy  on  those  who  remain  on  board,  by  the  terms 

(a)  2  Star.  N.  P.  361.  (d)  1  Camp.  527. 

db)  5  Eap.  84.  (e)  2  Camp.  317. 

(c)  3B.  &P.  115. 

VQI-  L — W.  8.  II  D.   P.   C. 
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1842.       of  their  original  contract,  to  exert  themselves  to  the  utmost 
Cluttkmtck  to  bring  the  ship  in  safety  to  her  destined  port."    That 
»•  case,  therefore,  rested  entirely  upon  a  want  of  conaderation. 

Ebworth  v.  Woolmer  merely  shewed  that  where  a  written 
contract  for  wages  was  made  between  the  parties,  the  Court 
would  not  travel  out  of  that  contract,  and  permit  it  to  be 
extended  by  other  evidence.  So  also  in  White  ▼.  Wilson 
the  same  point  was  decided.  Carter  v.  Hall  turned  en- 
tirely upon  the  contract  being  implied  only  and  not  express, 
which  had  no  reference  to  the  present  case,  where  a  distinct 
and  express  contract  had  been  proved  in  evidence.  Thomp^ 
son  V.  Havelock  was  equally  distinguishable  from  the  present 
case.  There,  the  master  of  a  ship  being  at  Smyrna,  en- 
tered into  an  agreement  with  the  depu^-commissary  of 
the  English  army  to  let  the  ship  to  government  for  six 
months,  and  having  stipulated  that  his  owner  was  to  receive 
40«.  per  ton  per  month,  he  required  that  he  himself  should 
be  allowed  his  usual  primage.  The  commissary  refused  to 
make  any  allowance  by  way  of  {»image,  but  as  he  expected 
great  assistance  from  the  master's  skiU  and  activity  in  mi^ 
naging  the  transport  service  in  that  quarter,  he  agreed  that 
he  should  be  allowed  Is.  per  t<m  per  month  on  the  tonnage 
of  the  ship.  The  whole  amount  having  been  paid  by  the 
government  to  the  owners,  the  master  brought  an  -actioii 
against  him  for  the  allowance ;  but  it  was  held  that  he  was 
not  entitled  to  recover.  There,  a  prior  agreement  existed 
between  the  master  and  the  owners  of  the  ship^  that  all  the 
services  of  the  former  should  be  devoted  to  the  latter,  and 
that  formed  the  ground  of  the  decision.  The  distincticm 
in  the  present  case  was,  that  the  contract  between  the 
plaintiff  and  defendant  had  been  made  before  the  former 
went  on  board  the  Trinculo,  and  services  having  been  per- 
formed under  that  contract,  he  was  entitled  to  recover. 
The  performance  of  those  services  at  all  events  removed 
the  objection  that  there  had  been  no  consideration  for  the 
contract,  and  the  question  of  the  illegality  of  the  contract 
could  not  now  be  raised,  because  it  had  not  been  pleaded. 
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It  was  explicitly  provided  by  the  R.  G.,  H.  T.,  4  Wm.  4  (a),  1842. 
**That  in  every  species  of  assumpsit,  all  matters  in  con-  cluttekiuck 
fession  and  avoidance,  including  not  only  those  by  way  of  ^  ** 
discharge,  but  those  which  shew  the  transaction  to  be  either 
Toid,  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  shall  be  expressly  pleaded:  ex.  gr.,  infancy, 
coverture,  release,  payment,  performance,  illegality  of  con- 
sideration, either  by  statute  or  common  law,  &c.,  must  be 
pleaded,  llius  in  Potts  v.  Sparrow  (6),  it  was  held  that 
in^ali^  of  conmderation  must  be  pleaded  specially  as  a 
defence,  not  only  where  the  express  contract  on  which  a 
plaintiff  sues  is  illegal,  but  also  where  illegal  services  having 
been  performed,  no  contract  to  pay  for  them  can  be  implied. 
Tlierefore,  in  the  present  case,  even  if  the  objection  of  the 
illegali^  of  the  services  performed  could  be  sustained,  it 
could  not  be  set  up,  except  upon  a  plea  to  that  effect 
Martin  v.  Smith  (c)  was  to  the  same  effect.  There,  the 
defendant  took  a  share  of  502.  in  a  wager  made  by  O.  on 
an  illegal  horse  race,  and  disposed  of  his  interest  in  20^  out 
of  the  50L  to  the  plaintiff.  Defendant  having  received 
the  SOL  from  O.,  who  won  the  wager,  refused  to  pay  the 
20L  to  the  plaintiff,  who  thereupon  sued  him  for  the  amount 
in  an  action  for  money  had  and  received  ;  and  it  was  held, 
that  the  defendant  could  not,  under  the  general  issue,  set 
op  the  illegality  of  the  wager  as  an  answer  to  the  action. 
So,  therefore,  whether  the  answer  attempted  to  be  set  up 
was  the  ill^ality  of  the  original  contract,  or  the  illegality 
of  the  services  performed,  which  were  the  consideration,  it 
flhoold  have  been  specially  pleaded. 

ChanneUi  Seijt,  (with  whom  was  Taprelly)  in  support  of 
the  role.  The  defendant  would  not  further  contend  that 
the  contract  was  necessarily  illegal,  but  urged  that  the 
plaintiff  had  not  shewn  the  consideration  which  he  alleged, 

(a)  Ante,  voL  2,  p.  312,  O.  S.  (c)  4  Bing.  N.  C.  436 ;  Ante, 

ib)  I  Bing.  N.  C.  594 ;  I  Scott,    vol.  6,  p.  639,  O.  S.,  S.  C. 
578 ;  Ante,rol  3,  p. 630, 0.  S.,  S.  C. 

I  I  2 
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1842.        and  which  the  defendant  put  in  issue.     The  pomtion  of  the 
Cluttbjibuck  pJ*"^^ff  on  board  the  Trinculo,  was  that  of  captain's  code, 
**•  and  he  received  the  government  pay  for  the  perfcnrmanoe 

of  his  duties  in  that  capacity ;  and  whatever  wages  the  de- 
fendant might  pay  him,  that  was  still  his  positicHL     Attached 
to  the  capacity  which  he  filled,  were  the  duties  of  captain's 
cook,  and  those  duties  being  demandable  of  him  in  his 
ostensible  character,  and  in  the  character  in  which  he  was 
recognized,  and  compelled  to  act  by  virtue  of  his  agreement 
with  the  government,  he  was  unable,  in  the  same  capadfj, 
to  furnish  any  consideration  for  his  contract  with  the  de- 
fendant.    By  the  issue  which  was  taken,  the  plaintiff  was 
called  upon  to  show  that  he  had  rendered  some  services  to 
the  defendant,  but  he  had  failed  to  prove  more  than  his 
employment  as  captain's  cook,  a  position  in  which  he  was 
bound  to  act,  by  his  government  employment.    It  was  not 
sufficient  to  show  that  the  services  of  that  office  were  po!^ 
formed  at  the  request  of  the  defendant,  and  the  case  of 
Harris  v.  WaUoUf  on  this  point,  was  clearly  mth  the  de- 
fendant    [MauUf  J. — The  meaning  of  Lord  Kenyon  there 
must  be  taken  to  be,  that  the  woric  was  not  done  at  the 
request  of  the  defendant :  because,  though  the  defendant 
requested  the  plaintiff  to  do  it,  and  the  plaintiff  did  after- 
wards perform  it,  yet  he  was  bound  to  do  so,  whether  he 
was  requested  or  not.]     Assuming  this  argument  however 
to  be  erroneous,  the  defendant  was  not  liable  under  this 
form  of  declaration.     [Mauley  J. — Leave  to  move  for  a 
nonsuit  was  reserved,  upon  the  ground  that  the  plaintiff 
being  a  servant  of  the  government,  could  not  recover  wages 
beyond  the  amount  of  his  pay.     On  this  point,  had  it  been 
raised,  an  amendment  might  have  been  made.     The  de- 
fendant should  be  precluded  from  mRking  this  objectioiiy 
except  upon  such  terms  as  woidd  have  been  granted  at  the 
trial,  that  is,  that  the  Court  should  stand  in  the  position  of 
the  judge  at  nisi  prius.]     To  confine  the  argument,  there- 
fore, to  the  want  of  consideration.     Could  the  defendant 
have  maintained  any  action  against  the  plaintifl;  for  a  breach 
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of  his  da^  as  cook  ?  That  was  one  test  by  which  the  plain-       1842. 
tiff's  right  to  sue  might  be  tried     The  captain  could  have  cldtteebuck 
no  authori^  to  dischaige  him  from  his  post^  at  least,  without  ^' 

the  sanction  of  a  superior  power,  and  as  there  was  no  mu- 
tually so  there  could  be  no  contract  In  Harris  v.  WaUon 
the  two  contracts  were  made  at  separate  and  distinct  periods, 
and  certainly  in  this  respect,  it  differed  from  the  case  now 
befiire  die  Court  [Mauley  J. — Here  the  agreements  were 
made  at  one  and  the  same  time.  The  lieutenant  of  the 
Trinculo  went  on  board  the  Liverpool,  and  asked  the  plain- 
tiff whether  he  would  join  the  former  vessel  as  captain's 
cooky  and  on  agreeing  to  that  he  might  sue  and  be  sued; 
but  no  one  will  say  that  he  was  amenable  to  the  crown, 
ontil  he  was  entered  on  the  ship's  books.  The  contract 
was;,  that  he  would  go  on  board  the  Trinculo,  and  that  he 
should  receive  wages  as  captain's  cook,  and  private  wages 
berides;  he  acted  upon  this;  he  went  on  board  the  Trinculo, 
and  was  entered  on  the  books.]  If  there  was  no  contract 
by  the  defendant  on  his  own  behalf,  the  action  clearly  could 
not  be  maintained.  Here  was  some  contract  with  the 
government,  either  before  or  after,  or  at  the  same  time  with 
die  ccmtract  made  with  the  defendant  It  could  hardly  be 
nqypoeed  that  the  contract  with  the  defendant  was  ante- 
cedent to  that  with  the  government,  because,  unless  the 
plaintiff  was  capt^'s  cook  in  the  public  capacity,  he  could 
not  have  been  in  the  service  of  the  defendant  at  all ;  if  the 
two  contracts  were  made  at  the  same  time,  or  if  the  private 
ooDtract  was  subsequent  to  that  made  with  the  admiralty, 
then  the  latter  would  over-ride  the  former,  and  the  plaintiff 
could  show  no  work  done  for  the  defendant  Stilk  v.  My- 
rick  and  Carter  v.  HaU  therefore,  were  in  point,  as  shewing 
that  nnleas  the  pliuntiff  proved  a  consideration  for  his  con- 
tract he  could  not  recover.  In  WilUs  v.  Peckham  (a),  it 
held,  that  although  an  express  promise  had  been  given 

(a)  1  Brod.  St  B.  515 ;  4  Moore,  300,  S.  C. 
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to  a  witness  attending  under  a  subpoena,  to  pay  him  for  his 
loss  of  time,  he  could  not  recover,  and  DaUas,  C.  J.,  said, 
^^  How  could  there  be  any  consideration  for  the  promise, 
when  the  witness  was  bound  to  remain  to  ^ve  evidence 
under  the  subpoena  ?"  ColUnt  v.  Godefroy  (a),  established 
the  same  principle. 

TiNDAL,  C.  J. — ^I  think  that  where  the  objecticm  on  the 
part  of  the  defendant,  on  the  score  of  illegality  is  abandoned, 
and  I  do  not  see  how  it  could  be  supported,  the  case 
becomes  firee  from  all  difficulty,  because  we  are  to  treat  this 
as  a  legal  contract  to  all  intents  and  purposes.  And  the 
only  question  is,  whether  the  contract  is  made  on  a  good 
consideration,  and  whether  services  were  rendered  under  it? 
Looking  at  the  facts,  as  they  appeared  at  the  trial,  it  seems 
that  at  the  time  when  the  contract  was  made,  the  plaintiff 
was  not  in  the  service  of  the  Crown,  on  board  the  defend- 
ant's ship,  but  that  he  was  employed  as  a  cook  on  board  a 
vessel  in  the  merchant  service.  An  application  is  made  to 
him  by  an  officer  under  the  command  of  the  defendant, 
and  upon  that  he  enters  into  an  express  contract  with  him 
to  come  on  board  the  defendant's  ship,  and  serve  him  in  a 
particular  capacity.  The  question  is,  whether  this  may  not 
be  declared  upon  in  an  action  for  work  and  labour,  as  an 
executed  contract,  and  I  think  it  may.  The  case  is  this ; 
there  was  an  express  contract  made  by  the  plaintiff,  who 
was  free  to  do  so,  with  a  good  consideration,  because  he 
quits  one  service  and  goes  to  another,  and  a  valuable  service 
performed  to  the  defendant  under  it. 

CoLTMAN,  J. — Upon  the  subject  of  the  supposed  illegaiiQr 
of  the  contract,  I  say  nothing;  as  it  cannot  be  the  founda- 
tion of  our  decision,  it  is  better  to  leave  that  matter  as  it 
stands.     But  it  appears  to  me,  that  by  this  jdea  of  non 

(a)  1  B.  8c  Arf.  950 :  Ante,  vol.  1,  p.  326,  O.  S.,  S.  C. 
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assumpsit,  the  party  puts   in  issue   the  express  promise        18^42. 
made.     But  it  is  a  promise  which  would  be  implied  in  law,  cluttebbuck 
provided  cticumstances  exist  to  shew  that  a  debt  was  due       ^  *'• 

OOFf  IN 

from  the  defendant  to  the  plaintiff.  It  appears  to  me  that 
on  that  ground  there  is  no  reason  at  all  to  entertain  any 
doubt.  A  contract  was  made  by  these  parties,  who  were 
free  to  enter  into  it,  the  defendant  contracting,  that  in  case 
the  plaintiff  entered  into  the  Queen's  service,  he  would,  ui 
addition  to  the  ordinary  pay,  give  him  private  wages.  I 
can  see  no  objection  to  such  a  contract  in  this  case,  when 
the  question  of  ill^ality  is  abandoned.  The  contract  was 
entered  into,  and  was  afterwards  performed  by  the  plaintiff 
entering  into  the  service  of  the  government,  and  doing  his 
duty  as  captain's  cook,  and  a  debt  arises,  which  might  have 
been  sued  for,  if  not  in  this  form  of  action,  in  some  other 
way.  A  debt,  therefore,  existed  in  respect  of  those  services ; 
and  such  being  the  case,  the  promise  in  law  will  be  implied. 
The  case  is  distinct  in  its  nature  from  Harris  v.  Watson^ 
and  Stilk  v.  Myrick. 

Ebsbjkb,  J. — ^I  am  of  the  same  opinion.  It  appears  by 
the  evidence,  that  in  this  case  the  plaintiff  entered  into  the 
naval  service  as  captain's  cook,  under  an  express  previous 
promise,  that  if  he  would  do  so,  the  defendant  would  pay 
him  wages  beyond  the  pay,  which,  as  a  seaman,  he  might 
have.  The  question  is  simply  whether,  under  these  cir- 
cumstances, any  cause  of  action  accrued  to  the  plaintiff 
to  demand  from  the  defendant  those  wages  beyond  the 
Queen's  pay?  It  being  admitted  that  under  the  plea 
pleaded,  no  question  can  be  raised  as  to  the  illegality  of 
the  contract,  all  difficulty  is  removed ;  because  then,  the 
case  is  as  if  the  contract  had  been,  that  if  the  plaintiff 
would  enter  into  the  service  of  a  third  person,  the  defendimt 
would  pay  him  wages  beyond  those  given  by  that  person. 
Then  if  he  did  so  enter  into  that  service,  it  is  no  answer 
to  the  contract,  that  the  service  into  which  he  entered  was 
not  that  of  the  defendant  himself,  there  being  an  express 


488  CASES  ON  POINTS  OF  PRACTICE,   C   P. 

1842.       promise  to  pay  extra  wages  for  another  consideratioa.     An 
Cluttmbuck  o'y^^^o'^  might  have  arisen  upon  the  form  of  the  declara- 

«•  tion^  but  it  was  not  made  at  the  trial,  and  is  not  now  open 

Coffin 

to  argument  on  this  motion.     The  question,  therefore,  is 

simply  whether  there  was  any  cause  of  action  against  the 
defendant  The  cases  which  have  been  cited  are  distin- 
guishable from  this,  because  in  them  there  was  no  con- 
sideration, for  the  plaintifis  were  bound  to  perform  all  the 
services  for  which  the  second  contract  was  made,  under  an 
already  existing  agreement.  In  this  case,  the  contract  was 
made  by  the  defendant,  at  a  time  when  the  plaintiff  was  at 
liberty  to  enter  into  it,  and  the  consideration  being  a  good 
one,  he  is  entitled  te  recover. 

Maule,  J. — I  also  think  that  this  rule  must  be  discharged. 
It  has  been  very  properly  conceded  by  my  Brother  Chan- 
neUy  that  it  could  not  be  attended  vrith  any  prospect  of 
success  that  the  objection  of  illegality  could  be  raised  in 
the  form  of  the  pleadings  here.  If  any  doubt  existed  on 
that  point,  upon  the  wording  of  the  new  rules,  I  think  that 
the  decisions  upon  those  rules  exclude  its  being  entertained. 
With  regard  to  the  argument  that  there  is  no  consideration 
for  the  promise,  that  is,  that  there  is  no  debt  at  all,  that 
shapes  itself  in  two  ways,  first,  as  to  the  form  of  the  decla- 
ration, and  secondly,  to  the  substance  of  the  matter.  The 
form  of  the  declaration  I  think  is  sufficient,  and  the  plaintiff 
might  well  say  that  the  defendant  was  indebted  to  him  for 
work  and  labour  done  for  him  at  his  request  That  the 
work  was  done  for  the  defendant  and  for  the  crown  too,  is 
not  inconsistent,  for  it  is  clear  that  this  is  work  and  labour 
done  at  his  request,  within  the  words  used  in  the  declara- 
tion. But  if  it  were  otherwise,  it  would  clearly  have  been 
an  amendable  point,  if  an  objection  had  been  made  to  the 
variance.  Then  with  respect  to  the  cases  which  have  been 
cited  to  shew  that  no  debt  arose,  there  is  in  them  this 
material  distinction,  that  the  contract  under  which  the  de- 
fendants in  those  cases  were  sought  to  be  charged,  were 
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made  between  persons  who,  having  already  entered  mto        1842. 

aimilar  contracts  with  respect  to  the  same  subject  matter  cluttbrbuck 

of  agreement,  could  not  lawfully  contract  further.     Here,       q^J^„ 

die  contract  is  not  in  consideration  of  the  plaintiff  doing 

extra  wovk,  but  of  his  discharging  the  duties  of  a  certain 

oflBce,  into  which  the  defendant  desired  him  to  enter.     A 

man  may  make  a  valid  contract  with  a  woman  while  they 

are  single,  but  if  they  intermarry,  they  cannot  contract  with 

each   other.      I  think,  therefore,  that  these  parties  were 

both  of  them  capable  of  contracting  at  the  time  of  making 

their  bargain.     On  the  question  of  the  illegality  of  the 

contract,  although  after  the   discussion   which  has  taken 

place,  I  do  not  think  there  is  much  doubt  about  it,  yet  we 

cannot  now  enter  upon  it 

Rule  discharged. 


Ptm  v.  Grazebrook  and  Others. 

Jlt,ANNINOy  Seijt,  moved  for  a  rule,  calling  upon  the  In  tregptw, 
plaintiff  to  shew  cause  why  an  order  of  Coltmany  J.,  made  frcgit;  the  de- 
It  Chambers  should  not  be  rescinded,  and  why  the  de-  toVcadrfirat,' 
fendant  should  not  be  at  liberty  to  plead  several  pies.     It  "<>*  ^^}}^y » 

*'  *^  * ^  secondly,  not 

was  an  action  of  trespass  for  breaking  and  entering  the  possessed; 
mill  and  dwelling-house  of  the  plaintiff,  and  seizing  and  stating*  tb£ 
«,yiog  away  certain  boiler,  spindles,  and  other  fixtures.  ^^  J— 
and  also  certain  goods  and  chattels  of  the  plaintiff.     The  of  ^e  <^^, 

J  who  demised 

defendants  sought  to  plead,  first,  not  guilty ;  secondly,  that  to  B.,  and  after 
the  plaintiff  was  not  possessed  of  the  said  close  as  of  his  ^Hfs^haT" 
own  property;  thirdly,  that  one  Taylor,  being  seised  in  fee  ^Hf'^h™'be^ 
of  the  dose  in  question,  demised  the  same  to  one  6.,  who  came  bankrupt, 
demised  to  one  K.,  who  demised  to  one  R.,  who  became  defendants  en- 
bankrupt ;  that  the  assignees  of  R.  demised  to  one  Freeman,  ||^^^^ 
>who  demised  to  Reuben  Hunt,  who  became  bankrupt,  and  f<»rthly,  a  like 

^  plea,  stating 

nowever,  tluit 
H.  mortgaged  to  one  R.,  and  continued  in  possession  as  tenant  to  R.,  and  that  the  defimdants 
entered  m  aisignees  of  H.,  who  had  become  bankrupt ;  fifthly,  a  like  plea  to  the  fourUi,  only 
stating  that  H.  and  R.,  to  defraud  the  creditors  of  H.,  demised  to  the  plaintiff:  AeU;that  those 
pleaa  were  not  in  contravention  of  the  statute  of  Anne,  and  might  be  pleaded. 
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1842.        that  the  defendants  entered  as  his  assignees ;  fiHirthljy  after 

"-^    setting  out  the  several  demises  aUeged  in  the  third  pka, 

tf'  down  to  the  demise  by  Freeman,  that  Hunt  mortgaged  the 

Grazbbrook  *^  V? 

and  Others,  close  to  one  Rogers,  and  continued  in  possession  as  tenant 
to  Rogers,  and  that  Hunt  became  bankrupt,  and  the  de- 
fendants entered  as  his  assignees ;  fifthly,  the  same  as  dbe 
third  down  to  the  demise  by  Freeman,  and  then,  that 
Hunt  demised  to  Rogers  by  way  of  mortgage,  and  continued 
in  possession  as  tenant  to  Rogers ;  that  Hunt  placed  certain 
fixtures,  &a,  on  the  premises ;  that  Hunt  and  Rogers,  in 
order  to  defiraud  the  creditors  of  Hunt  demised  to  the 
plaintifi^;  that  Hunt  became  bankrupt,  and  that  the  de- 
fendants entered  as  assignees  under  the  bankruptcy.  Tlie 
learned  judge  made  an  order,  authorising  the  defendants  to 
plead  the  first  plea  of  not  guilty,  together  with  any  one  of 
the  others  at  their  option,  and  it  was  this  order  which  vras  now 
sought  to  be  set  aside.  Morse  v.  Apperley{a)  was  cited. 
A  rule  nisi  having  been  granted, 

Bampas,  Seijt,  on  a  subsequent  day  shewed  cause.  He 
contended  that  the  pleas  proposed  to  be  put  upon  the 
record  were  in  distinct  and  obvious  contravention  of  the 
rule  of  H.  T.,  4  Wm.  4  (6),  and  that  the  thirds  fourth,  and 
fifth  pleas  were  in  effect  founded  upon  the  same  defence 
as  that  set  up  in  the  plea  of  not  possessed.  The  effect  of 
the  rule  of  Court  was,  that  a  party  should  not  set  up  one 
right,  and  fitiling  in  that,  set  up  others  of  the  same  sort 
The  object  here  was  to  drive  the  plaintiff  to  take  issue  <m 
one  only  of  the  special  pleas,  the  same  &ct,  varied,  however, 
in  the  mode  of  its  allegation,  being  common  to  alL 

Manning^  Seijt.,  in  support  of  the  rule.  The  third  plea 
set  up  a  title  entirely  different  from  that  which  was  alleged 
in  the  fourth  plea;  by  the  third  plea,  the  original  term  was 
set  up  as  being  vested  in  the  bankrupt ;  the  fourth  pleaalleged 

(a)  6  M.  &  W.  145 ;  Antt,  vol.  8,  p.  203,  O.  S. 
ib)  Ante,  vol.  2,  p.  312,  O.  S. 
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that  the  bankrupt,  having  a  derivative  title,  mortgaged  to        1842. 

RogcTB,  and  the  claim  by  that  plea  contended  for  by  the     ^'"'"p'^"""^ 

assignees,  was  the  interest  acquired  by  the  bankrupt  as  «• 

tenant  of  Rogers  for  a  short  term.     These  were  facts  en-     md  Othen. 

tirely  distinct  in   their  nature,  and  unless  the  assignees 

defended  the  title  of  the  bankrupt  in  both  ways,  they 

might  be  turned  round  by  the  plaintiff  on  an  immaterial 

point.     The  efiect  <^  refusing  to  allow  them  both  would  be 

to  bind  down  the  assignees  to  one  title  only,  but  the  plain 

tiff  might  set  up  another  title,  and  so  defeat  their  claim. 

The  fifth  plea  reUed  in  fact  upon  the  fraud  to  which  it  was 

all^^  that  the  plaintiff  was  a  party,  and  clearly  set  up  a 

defence  which  was  not  open  to  the  defendants  under  either 

the  third  cnt  fourth  plea.     Morse  v.  Apperley  shewed  the 

principle   upon  which   the   Court  would   act ;    there,   in 

trespass  quare  clausum  fr^t,  the  defendant  pleaded,  first, 

not  guilty ;  secondly,  that  the  plaintiff  was  not  possessed ; 

thirdly,  that  the  defendant  was  seised  in  fee  ;  fourthly,  that 

A.  B.  was  seised  in  fee,  and  that  the  defendant,  by  his 

oommand,  committed  the  trespass  complained  of;  a  sum- 

mona  having  been  taken  out  to  strike  out  the  third  and 

fcmth  pleas,  the  judge  refused  to  make  any  order,  and 

upon  apfdication  to  the  Court,  it  was  held  that  those  pleas 

might  be  pleaded  together  with  the  second  plea,  as  they 

neie  not  necessarily  founded  on  the  same  ground  of  answer 

or  defence  under  the  R.  G.,  H.  T.,  4  Wm.  4 ;   and  the 

Court  in  giving  judgment  said,  **  It  is  possible  that  these 

pleas  nny  apply  to  a  state  of  fects  constituting  one  and  the 

same  subject  matter  of  defence ;  but  it  is  possible  that  they 

may  apjdy  to  a  totally  different  state  of  facts,  constituting 

a  different  defence ;  and  if  that  be  so,  they  do  not  come 

within  the  rule."     So  here,  the  position  of  the  assignees 

under  the  two  pleas,  might  be  perfectly  distinct,  and  if  so, 

die  Court  would  favour  them  in  their  desire  to  meet  every 

poflsible  answer  which  might  be  raised  to  their  title,  and  so 

to  bring  the  cause  to  a  fidr  issue.     The  provisions  of  the 
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1842.  statute  4  Anne,  a' 16,  still  more  deaily  entitled  the  defend- 

^''"P'^'"'^  ants  to  plead  these  pleas,  for  there  was  erid^it  probable 

«•  cause  to  plead  the  matten  set  up  by  theoL 

Oaazbbeook 


andOthen. 


TiMDALy  C.  J. — ^The  only  question  is,  whether  upon 
hearing  this  matter  sifted  before  us,  it  would  be  an  in- 
discreet application  of  the  powers  given  by  the  statute  of 
Anne,  to  allow  these  three  pleas  to  be  put  upon  the  record? 
The  fifth  plea,  on  which  the  defendants  mean  to  rely,  as 
shewing  a  firaud  to  have  been  practised  on  the  part  of  the 
bankrupt,  to  which  the  plaintiff  was  a  party,  is  difierent 
from  the  other  two,  and  that  oug^t  to  be  allowed;  and 
then  the  question  with  regard  to  the  third  and  fourth  pleas 
IB,  whether  they  should  both  be  allowed,  or  only  one  of 
them  ?  Now,  as  I  understand  the  case,  it  i^ypears  that  the 
third  plea  would  rely  on  a  title  to  the  whole  term,  for 
which  the  assignees  contend  that  by  various  assignments, 
the  proper^  is  vested  in  the  bankrupt,  and  which  is  carried 
by  law  to  them.  The  fourth  plea  would  proceed  under 
the  same  title,  up  to  the  time  when  the  law  vested  that 
title  in  the  bankrupt,  and  then  it  would  say,  that  the 
bankrupt  himself  mortgaged  his  term  by  deed  to  another, 
who  granted  title  to  the  bankrupt,  and  so  the  title  set 
up  is  to  a  shorter  term.  I  am  not  prepared  to  say  that 
though  down  to  the  time  when  the  dose  first  came  to 
the  bankrupt  the  pleas  would  be  the  same,  there  may  not 
be  subsequently  such  a  difierence  in  the  position  and  right 
of  the  bankrupt,  as  to  entitle  the  defendants  to  put  both 
pleas  on  the  record. 

Kule  absolute. 
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Doe  dem.  Johnson  v.  Ror. 

xJhANNELL.  Serjt,  moved  for  judgment  against  the  Sw^c©  m 
casual  ejector.     The  affidavit  stated  that  Bott,  the  servant,  when  the  te. 
had  been  personally  served  on  the  10th  of  January,  but  rapt,ontbe' 
that  ptevioosly  to  that  date,  he  had  become  bankrupt;  ser-  ^uf^^ 
vice  had,  therefore,  been  effected  also  upon  the  official  as-  lignee,  and  on 

th6  immfiigcir 

agnee,  and  the  messenger  in  possession;  no  service  had,  inDOMetnonit 
however,  been  made  upon  the  creditor's  assignee,  but  this,  order*toj«uitify 
it  was  submitted  upon  the  authoritjr  of  Doe  dem.  Baring  v.  !J^^'®' 
Roe  (a),  was  unnecessary.  igpintt  the 

casual  qector, 
without  service 

Rule  granted.        creditor's  as. 
"  signee. 

(a^  AiUt,  vol.  6»  p.  466,  O.  S. 


SisoN  V.  Kidman. 

JJEBT  on  a  joint  and  several  promissory  note  for  I5i,  "^^j^**^^ 
vdne  received,  made  by  the  defendant,  payable  on  demand,  jomt  and  se. 
aid  delivered  by  him  to  the  plaintiff;  the  defendant  pleaded  gory  noteelu 
that  the  said  note  in  the  declaration  mentioned  was  and  is  JJ^^UjJi^ 
ipromiascNry  note  made  by  the  defendant  and  one  George  ff^^*/*^*T| 
Watt;  but  that  neither  before  nor  at  the  time  of  making  brought  by  the 
the  said  note  was  the  defendant  liable  to  the  plaintiff  for  {ifJt^,tS|°'^ 


the  said  sum  of  15JL,  and  that  the  said  note  was  signed  and  ^^g^J^^f'^JI^ 
Hnade  by  the  defendant  at  the  request  of  the  said  Geonre  he  and  odc  O. 

W     made  the 

Watt,  and  for  the  security  to  the  plaintiff  of  the  said  sum  oote,  and  that 
of  151,  then  due  and  owing  from  the  said  George  Watt  ^  hlm^f^ 
k>  the  plaintiff,  of  which  the  plaintiff  then  had  notice ;  and  !£?^?^  ^^' 

carity  to  the 
|4aiiittff  of  the  amount  thereof,  and  that  the  defendant  never  had  any  eonsideration ;  replication, 
^tmvening  die  denial  of  consideration :  HddL,  on  demurrer,  that  Uiere  was  privity  between  the 
Mmntiff  and  defendant,  to  enable  the  formei^to  rapport  an  action  of  debt,  for  that  although  the 
QiQ  was  fer  the  feenritj  of  a  collateral  debt,  the  defendant,  by  making  it,  entered  into  a  new, 
^figiaal,  and  iimnadiale  contract  with  the  plaintiir. 


Kidman. 
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1842.  the  defendant  further  said,  that  he  never  had  any  value  or 
gj^jj  consideration  for  the  said  note.  Replication,  that  the  de- 
fendant had  value  and  consideration  for  the  said  note,  to 
wit,  of  the  amount  of  the  said  note.     Demurrer. 

Stephen,  Seijt,  in  support  of  the  demurrer.  The  ccm- 
sideration  disclosed  by  the  plea  was  not  8u£Scient  to  entitle 
the  plaindff  to  sue  the  defendant  in  debt  upon  this  pro- 
missory note.  To  support  an  action  of  debt  upon  a  pro- 
missory note,  there  must  be  privity  of  contract ;  but  the 
consideration  here  disclosed  was  of  a  collateral  nature 
merely,  arising  upon  a  collateral  undertaking  by  the  de- 
fendant to  pay  the  debt  of  another.  The  plea  proceeded 
entirely  upon  the  consideration,  and  although  undoubtedly 
the  plaintiff  might  have  well  sued  in  assumpsit,  the  present 
form  of  action  in  debt  could  not  be  sustained.  [JSrskiney 
J. — How  on  the  instrument  can  one  party  be  said  to  be 
more  primarily  liable  than  another  ?  Maule,  J. — ^When  a 
man  has  well  made  himself  a  party  to  a  promissory  note, 
is  he  not  liable  to  all  the  remedies  to  which  the  payee  is 
entitled  on  that  note?]  It  must  be  admitted  that  the 
defendant  was  to  be  taken  as  the  maker  of  the  note  to  all 
intents  and  purposes,  and  it  was  not  meant  to  be  contended 
that  because  the  defendant  in  this  case  was  the  surety  of 
another,  therefore  that  other  person  must  be  chaiged  first, 
before  the  defendant  was  sued;  but  this  was  quite  con- 
sistent with  the  argument  that  the  plaintiff  was  entitled 
to  shew  the  nature  and  histoiy  of  the  consideration  of  the 
note,  because  upon  that  point,  it  was  contended,  the  whole 
question  of  the  immediate  liability,  or  privi^  of  contract 
between  the  parties  would  turn.  Faster  v.  JoUy  (a),  Clarke 
V.  Wilson  (6),  Abbott  v.  Hendricks  (c).  In  an  Anonymous  (d) 
case,  it  was  laid  down  that  debt  is  not  sustainable  on  a 
collateral  engagement,  as  on  a  promise  to  pay  the  debt  of 

(a)  5  Tyr.  209 ;  1  C,  M.  &  R.  (c)  1  Maa.  &  Gr.  791. 

703,  S.  C.  (d)  Hard.  486. 

{jb)  3  M.  &  W.  208. 


r. 

EkIDMAN. 
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another;  and  in  Priddy  v.  Henbrey{a\  Bay  ley,  J. 9  said,  1842. 
in  delivering  the  judgment  of  the  Court  of  King's  Bench,  si»on~ 
that  the  principle  on  which  Bishop  v.  Young  (6)  was  de- 
cided, was  '^  evidently  this,  that  where  there  is  a  privitjr 
(independently  of  any  security)  between  the  parties,  and 
the  debtor  undertakes,  not  for  another's  debt,  but  for  his 
own,  not  to  a  stranger,  but  the  creditor,  and  he  enters  into 
a  contract  to  pay  that  debt,  specifying  therein  that  he  enters 
into  it  for  that  debt,  an  action  of  debt  Ues."  So  the  true 
|mnci{de  seemed  to  be,  that  to  maintain  debt  you  must  not 
cnly  have  a  privitjr  of  contract,  but  also  of  promise,  in 
respect  of  which  the  consideration  is  founded.  Here,  there 
was  no  privi^  of  contract  between  the  parties,  and  the 
defendant  undertook  to  pay,  not  his  own  debt,  but  the  debt 
<tf  another.  Randall  v.  Rigby  (c)  was  also  cited.  [Maute, 
J. — ^This  case  is  more  like  Evans  v.  Jones  {d).  There,  it 
WB8  held  that  debt  lies  on  an  absolute  covenant  by  A. 
to  pay  <m  a  day  certain  a  smn  certain,  due  from  B.  on 
mortgage.] 

Tdidal,  C.  J.—- When  the  defendant  gave  this  note,  he 
entered  into  a  new,  original,  and  immediate  contract 
between  himself  and  the  party  to  whom  he  gave  it,  and 
that  created  a  privity  between  them.  It  appears  abundantly 
bj  the  bill  that  this  was  done  in  respect  of  a  good  conside- 
ndon.  Evans  v.  Jones,  I  think,  has  completely  set  at  rest 
all  doabt  upon  this  question. 

Ebskike,  J. — ^It  appears  to  me,  that  this  action  is  well 
conceived  in  debt ;  for  here  is  the  case  of  a  person  making 
t  ccmtract  to  pay  a  debt  at  a  certain  time,  for  a  good  con- 
sideration. 

Mauler  J. — ^I  have  no  doubt  whatever  upon  this  case, 
and  think  the  plaintiff  is  entitled  to  judgment. 

(a)  1B.&C.674;  3D.&R.165.        (c)  4  M.  &  W.  130. 
{b)  9  Boe.  &  P.  7S.  (d)  6  M.  &  W.  295. 
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1842.  Storksy  Scrjt.,  who  was  to  have  argued  for  the  plaintiff, 

*""^J^^^    was  not  called  upon. 

o.  Judgment  for  the  Plaintiff. 

KiDMAK. 


CoLLis  V.  Gboobl 

The  declare-  \yffJNNELL,  Serjt,  shewed  cause  against  a  rule  nisi, 

in  consideim-  which  had  been  obtained  in  this  case,  for  setting  aside 

*bdntiff  i?Uie  ^^  verdict,  and  also  the  writ  of  trial,  upon  the  ground  that 

reauest  of  the  the  action  was  brought  for  unliquidated  damages,  and  was 

would  let  to  not  triable  therefore,  before  the  sheriff,  under  the  provisions 

^^^/  of  the  3  &  4  Wm.  4.  c.  42,  s.  17.     The  declaration  stated, 

liBge  and  ^h^j  j^  consideration  that  the  plaintiff,  at  the  request  of  the 

chains,  the  de-  *  '  ^  *  ^ 

fendant  pro.  defendant,  would  let  to  hire  a  certain  timber  carriage,  with 

mised  to  ps* 

torn  the  same ;  chdns,  &c.,  to  be  had  and  used  by  the  defendant,  for  a  certain 

AoiSb^tS^de-  ^™^  agreed  upon  between  the  said  plaintiff  and  defendant 

fendant  had  for  a  reasonable  hirinsr  and  reward;  the  defendant  promised 

returned  the  .,      ,   .     .  -i      .     i 

said  carriage,  the  said  plaintiff,  that  he  would   return  the  said  tunber 

neglected  anS  carriage  and  chains  to   the  plaintiff,  at  the  expiration  of 

hSnhfsISi  ^  the  said  period ;  that  the  plaintiff  confiding,  &c.  did  &c : 

chdns^tothe  Breach,  that  at  the  expiration  of  the  hiring,  thou^  the 


plaintiff  of  5/. :  plaintiff  had  received  back  the  said  carriage  firom  the  de- 
^^forunli.    fendant,    yet    the    said    defendant  did  not,    but  wholly 

quidated  da-      nesrlected  and  refused  to  return  the  said  chains  to  the  plain- 
mages;  and  ^  ^ 

notfora*«debt  tiff,  to  the  damage  of  the  plaintiff  of  5/L     There  were  other 

triable  before     counts  in  the  declaration  in  indebitatus  assumpsit ;  and  issue 

uider^        being  joined,  a  writ  of  trial  was  obtained  for  the  trial  of 

3  &  4  Wm.  4,   the  action  before  the  under-sheriff  of  the  county  of  Warwick. 

A  verdict  was  returned  in  &vour  of  the  plaintiff,  vrith  18iL 

damages.     It  was  now  submitted  that  the  claim  made  in  the 

declaration  was  for  a  sum  certain,  and  the  cases  of  Price  v. 

Morgan^  (a)  JUen  v.  Pink,  (6)  and  Walker  v.  Ueedham^  (c) 

were  cited,  upon  which  it  was  contended  that  the  plaintiff 

was  entitled  to  succeed  in  this  rule. 

(a)  2  M.  &  W.  63.  vol.  6,  p.  668,  O.  S. 

(6)   4  M.  &  W.    140 ;  Anit,  (c)  Anit,  p.  92a 
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Bampaty  Seijt,  in  support  of  the  rule,  cited  Jacquet  v. 
Bourra,  (d)  and  uiged,  that  the  damages  claimed  in  the 
declaration  being  clearly  unliquidated  damages,  the  rule 
must  be  made  absolute. 


COLUB 


V, 
GROOMi 


TiMDAL,  C.  J.— The  claim  here  is  not  for  a  **debt  or 
demand,"  within  the  meaning  of  the  statute ;  but  it  is  for 
what  must  be  taken  to  be  properly,  and  strictly  unliquidated 
damages. 

Rule  absolute. 

(fl)  5  M.  &  W.  166;  Ante,  vol.  7,  p.  331,  O.  S. 


BiQNALL  V.  Gale. 

AxCHERLEYy   Seijt.,    and    Channell,   Serjt.,   shewed  Acau»e.and 

cause  against  a  rule,  which  had  been  obtained  on  the  part  difference, 

of  the  defendant,  for  setting  aside  final  judgment,  with  costs.  J^t^iJ^^ar. 

It  was  an  action  browrht  to  recover  524i  8*.  8rf.,  the  bitration,  an 

,  "  award  was 

imoont  of  two  bills  of  exchange,  and  a  sum  of  5999/.  18^.  6d.  made,  direct. 

daimed  by  the  plaintiff  to  be  due  to  him  from  the  defend-  J^fnt  of  a*cer. 

ant  on  a  general  account     On  the  9th  February,   1839,  JJ*°d^^„dJ„t 

die  action  came  on  for  trial,  when,  by  consent,  an  order  together  with 

of  Court  was  made,  referring  the  cause  and  all  matters  in  the  cause,  and 

difference  to  two  arbitrators  (a),  the  costs  of  the  cause  to  [^  ^j,®  ^^^\q^ 

aUde  the  event  of  the  award :  the  costs  of  the  reference  to  of  costs,  the 

allocatur  was 

be  in  the  discretion  of  the  arbitrators.     On  the  8th  January,  made  by  the 
1841,  the  arbitrators  made  their  award,  ordering  the  de-  out  objection' 

by  the  defend* 
ant,  for  the 

(a)  Vide,  BignaU  y.  Gale,  ante,  vol.  9,  p.  631,  O.  S.  SSS^both 

classes  of  costs, 
far  which  ram  on  the  Mine  day,  (4th  of  June,)  judgment  was  entered  up.  The  plaintiff  having 
£ed  on  the  18th  of  November,  a  scire  facias  was  sued  out  on  the  12th  of  January  following,  to 
wUeh  the  defendant  pleaded  on  the  i9th :  On  an  application  made  on  the  24th,  to  set  aside  the 
jndgment,  on  the  ground  of  its  falsity,  by  reason  of  its  including  the  costs  of  the  award,  which 
were  not  nroperly  recoverable  in  the  cause :  Held,  that  the  objection  resolved  itself  into  a  point 
of  irregnlarity  upon  the  allocator,  which  was  answered,  first,  by  the  consent  of  the  defendant  to 
^  Maater^  taxation  ;  and,  secondly,  by  the  waiver  arising  upon  the  lapse  of  time,  permitted  to 
iatorvene  between  the  period  of  the  allocatur  being  made,  and  the  application. 


VOU   L — ^N.  8. 


K    K 
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Galf. 


CASES  ON   POINTS  OF   PRACTICE,   C.    P. 

1842.        fendant  to  pay  to  the  plaintiff  the  stun  oF  2736/.,  together 
Z"^      '    with  the  costs  of  the  cause  and  of  the  reference.     On  the 

DIGS' ALL 

«•  29th  April,  I84I9  judgment  was  signed,  and  on  the  4th 

June  the  costs  were  taxed  at  9S2L,  the  master  having  made 
his  allocatur  for  the  amount  of  the  costs  of  the  cause  and 
of  the  reference ;  on  the  same  day,  the  judgment  was  re- 
gistered, and  it  was  made  to  include  not  only  the  amount 
of  the  costs  of  the  cause,  which  was  4742.  10«.,  but  also  the 
costs  of  the  reference,  amounting  to  457/.  iOs.  On  the 
18th  November  the  pluntiff  died;  on  the  12th  Januaiy, 
a  writ  of  scire  facias  was  sued  out,  which  was  served  on 
the  13th;  on  the  19th,  the  defendant  pleaded  that  the 
judgment  had  been  obtained  by  fraud  and  covin;  and 
on  the  24th,  the  present  rule,  which  was  directed  to  the 
persons  claiming  under  the  plaintiff,  was  obtained.  The 
objection  raised  by  the  defendant  to  the  judgment,  as  it 
stood,  for  2736/.  debt,  and  932/1  costs,  was,  that  in  the 
latter  amount,  the  costs  of  the  reference  were  included, 
although  they  formed  no  part  of  the  subject  matter  of 
the  action,  and  were  recoverable,  therefore,  not  on  the 
judgment,  but  by  means  of  an  attachment,  or  of  an  action 
upon  the  award.  First,  the  defendant  had  taken  an  er- 
roneous course  in  moving  to  set  aside  the  judgment;  his 
motion  should  have  been  directed  against  the  Master's 
allocatur,  to  which,  however,  the  answer  would  have  been 
twofold,  first,  that  he  came  too  late,  and  secondly,  that  be 
had  assented  to  tlie  allocatur  being  made  finr  the  one  entire 
sum  of  932/.  Secondly,  the  defendant  had  been  gnil^  of 
laches  in  omitting  to  come  to  the  Court  at  an  earlier  periodf 
and  before  the  scire  facias  had  been  sued  out,  which  was  a 
proceeding  in  the  cause.  First,  as  to  the  character  of  the 
motion ;  the  judgment  was  upon  the  face  of  it  a  rq^olar 
judgment ;  the  objection  was,  that  the  Master  by  his  allo- 
catur had  allowed  to  the  pliuntiff  more  costs  than  he  waf 
entitled  to.  This  was  a  mere  irregularity,  and  the  defend 
ant,  by  the  subsequent  laches  of  which  he  had  been  guilt* 
had  clearly  waived  his  right  to  object.      The  aflBdavif 
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howeyer^  also  shewed  that  at  the  taxation  of  costs,  the        i842. 
defendant's  attorney  had  made  no  objection  to  the  allocatur     ^"b^nIliT 
being  made  to  comprise  the  costs  both  of  the  cause  and  of  «^* 

the  reference ;  and  the  allocatur  having  been  made  upon 
that  principle,  it  would  have  been  an  irregularity,  if  the 
judgment  had  been  entered  up  for  any  other  than  the  full 
amount  for  which  the  allocatur  was  drawn  up.  Secondly, 
as  to  the  laches ;  Sloman  ▼.  Gregory  (a)  shewed  that  where 
a  defendant  pleaded  to  a  scire  facias,  pending  a  rule  to 
set  it  aside  for  irregularity,  he  waived  that  irregularity; 
it  was  obvious,  therefore,  that  he  waived  any  previous 
irregularity  also.  The  defendant  besides  suffered  the 
whole  of  Michaelmas  Term,  and  the  greater  part  of  the 
present  Term  to  pass,  without  taking  any  steps  to  procure 
the  judgment  to  be  set  aside. 

Manning,  Seijt,  and  Shee,  Seijt,  in  support  of  the  rule. 
It  was  clear  that  the  costs  of  the  award  were  costs  which 
oould  not  properly  be  included  in  the  judgment,  and  which 
could  be  recovered  only  by  some  proceeding  on  the  award. 
[X%ndalf  C.  J. — That  is  very  true,  and  you  might  have 
iDflisted  upon  the  objection  if  you  had  objected  at  the 
time^  and  had  insisted  upon  two  allocaturs  being  made.] 
It   vna  unnecessary,  when  the  parties  were  before   the 
Master,  to  separate  the  bill,  which  was  a  joint  bill,  into 
two  parts;    but  it  was  the  plaintiff's  business  to  enter 
xtp  the  judgment  only  for  so  much  of  it  as  he  knew  he 
"was  entitled  to  recover  in  the  cause.     The  attendance  of 
the  defendant  before  the  Master,  and  the  omission  on  his 
part  to  object  to  the  allocatur,  were  at  all  events  no  waiver 
of  the  objecticm,  nor  were  they  any  authority  to  the  plaintiff 
to  enter  up  judgment  in  the  cause  for  the  costs  of  the  re- 
ference.    The  objection  to  the  judgment  was  rather  upon 
its  felsity  than  its  irregularity,   which  was  an  objection 

(a)  I  DowL  &  Ry.  ISl. 
K  K  2 
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1812.  which  no  waiver  or  acquiescence  would  cure.  The  Coorl 
was  bound  to  set  its  records  right,  and  it  would  not  per- 
mit this  to  remain,  which  was  ex  confesso  fidse.  But  inr 
asmuch  as  the  extent  of  its  falsity  could  not  be  determined, 
they  must  set  it  aside  altogether.  [ilfati&,  J. — ^It  is  the 
allocatur  which  is  in  &ct  the  judgment,  and  to  which  yoo 
ought  to  have  objected.]  With  regard  to  the  defendant's 
supposed  acquiescence  in  the  judgment,  it  was  to  be  ob- 
served, that  negotiations  had  been  going  on  between  the 
parties  up  to  the  25th  July,  and  the  plaintiff  having  died 
in  November,  it  was  impossible  for  the  defendant  to  come 
to  the  Court  earlier  than  he  did,  on  account  of  the  absence 
of  any  representative  of  the  plainti£^  on  whom  the  luk 
could  be  served. 

TiNDAL,  C.  J. — ^It  appears  to  me,  that  the  objection 
raised  in  this  case  resolves  itself,  at  the  utmost,  into  a  point 
of  irregularity,  which  is  capable  of  two  answers,  first,  that 
the  proceeding  was  with  the  consent  of  the  parties ;  se- 
condly, the  length  of  time  which  was  permitted  to  elapse 
before  the  present  application  was  made.      What  is  the 
course  of  proceeding  ?    The  parties  go  before  the  Master, 
and  the  plaintiff's  attorney  having  furnished  his  bill,  in- 
cluding the  costs  of  the  action  and  of  the  award,  no  objec- 
tion is  made  on  the  part  of  the  defendant's  attorney,  bat 
he  aUows  the  bill  to  be  taxed,  comprising  both  classes  of 
costs,  and  then  they  proceed  agreeing  to  a  given  sum  fir 
which  the  allocatur  is  to  be  made.     It  is  very  true,  the 
defendant  might  have  said  that  this  was  an  irr^;alaritj, 
and  that  two  allocaturs  should  be  made ;  but  I  can  see  a 
very  good  reason  why  he  did  not,  for  it  would  be  merely 
throwing  money  away,  because  since  the  late  act,  (1  &  2 
Vict  c.  110,  s.  18)  if  the  allocatur  was  made  a  rule  of 
Court,  it  would  have  the  effect  of  a  judgment*     Like  a 
reasonable  man,  therefore,  he  assented  to  having  both  bills 
included  in  the  allocatur.     And  how  unjust  it  would  be  to 
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die  plaintiff,  that  the  defendant  should  now,  six  months        1842. 

after  this  Uxk  place,  contend  that  the  judgment  does  not    ^J^^^j^ 

extend  to  corer  the  whole  amount.     If  the  objection  had  ^' 

been  made  sooner,  and  the  judgment  had  been  declared  to 

be  good,  it  would  have  operated  (by  the  13th  section  of 

die  flame  act)  as  a  charge  upon  his  real  estate,  which  he 

may  now  have  parted  with.     The  judgment,  I  think,  could 

not  have  been  signed  for  any  sum  except  that  for  which 

the  Master^s  allocatur  was  made.     Here  the  defendant  lets 

many  days  of  Michaelmas  Term,  and  thirteen  days  of  the 

present  Term  pass  without  coming  to  the  Court,  and  then 

I  scire  facias  having  been  issued,  he  puts  in  a  plea,  which 

he  cannot  say  is  a  just  one,  and  applies  to  the  Court     I 

think  that  under  all  the  circumstances,  the  rule  should  be 

dischaif^ed  with  costs. 

Rule  dischaiged  with  costs. 


Phelps  v.  Kirbt. 

I  HIS  was  an  action  of  replevin ;  the  cause  was  at  issue.  Where  in  an 
and  was  set  down  for  trial  on  the  19th  of  January,  (the  first  pie^U,  ^r" 
aittings  in  Tferm)  for  which  day  notice  of  trial  was  given.  ^°*®  7^^ 
On  the  11th  of  January,  the  defendant  obtained  a  rule  for  on  the  I9th  of 
a  special  jury,  which  was  served  on  Saturday  the   15th;  notice  of  trial 
the  phuntiff  subsequently  moved  for  a  rule  nisi,  for  setting  Sl^^d^onthe 
asde  the  rule  for  a  special  jury,  on  the  ground  that  the  ^'*^  2^  a^"" 
defendant    had   lost  its  benefit,   not    having    proceeded  fendantob- 

,  .^  •     ^      1  •  1  tainedarnle 

promptly  upon  it,  agamst  which,  for  a  special 

junr,  which  he 
did  not  serve 

Ciannett,  Sent,  now  shewed  cause.    The  rule  of  Court  f»^^  the  isth ; 

it  was  held, 

rf  H.  T.,  1  Vict  s.  3,  (a)  provided,  '*  that  no  rule  for  a  that  he  was  not 
^Kcial  juiy  be  granted  on  behalf  of  any  defendant  or  plain-  benefit  of°that 

rule,  by  reason 
of  the  want  of 
(a)  Jcnr.  Roles,  153.  promptitude  in 

his  proceed- 

ii^ :  lor,  qiuere,  whether  the  rule  for  a  special  jury  must  not  be  aenttd  as  we^  as  obtained,  six 

days  bdbra  tiM  daj  of  trial,  under  the  Rules,  H.  T.,  1  Vict  s.  3. 


da;/  &C.  Hie  present  cue  wu  strictly  within 
the  role,  fiir  the  rule  Sx  the  speciel  jnry  had  be 
on  the  1 1th  of  Jinoary,  the  day  of  trial  being  t 

Bompat,  Seijt^  in  nqtport  of  the  mie.  Tl 
had  loBt  dw  benefit  erf*  bis  complying  with  the 
nile  of  Court,  by  neglecting  to  carry  out  its  ap 
his  dutf  Dot  only  to  c^itain  the  nile  far  a  spec 
days  befiwe  tbe  day  of  dial,  but  also  to  aerre  i 
same  period. 

TiNDAL,  C.  J. — ^In  ChuM  V.  Htmegman,  (a)  v 
case  before  the  rule  of  H.  T.,  1  Vict  a  rule  for  a 
was  served  before  ax  in  the  evening  preceding  tt 
for  the  trial,  (which  was  at  one  of  the  sittings  in 
the  plaintiff  treated  it  as  a  nullhy,  and  had  the 
by  a  common  jury,  and  the  Court  held  that  1 
rightly,  saying  that,  to  make  a  rule  (ot  a  Bp« 
supersedeas  to  common  jury  process,  it  must 
early  enough  to  enable  the  other  party  by  uaii 
diligence  in  tbe  usual  course  of  busness,  to 
attendance  of  a  spedal  jury.  It  appears  to  us,  th 
that  principle,  the  rule  for  a  special  jury  in  thii 
not  served  sufficiently  early,  and  that  the  defend 
the  benefit  of  it  by  his  want  of  promptitude.    '. 
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CoflBY  V.  BeTTS. 

M^UDLOW,  Serjt»  had  ia  Michaelmas  Term,  obtained  a  Where  a  rale 
rale  nisi  for  jadgpaent  as  in  case  of  a  nonsuit,  which,  upon  ^entUm' 
the  request  of  the  plaintiff  had  been  enlaiiged  until  the  ^^^1^^' 
5th  day  of  the  present  Term,  it  being  made  a  part  of  the  enlarged  from 
mle  for  the  enlargement,  that  all  affidavits  mtended  to  be  Hilary  Term, 
used  on  shewing  cause,  should  be  filed  one  week  before  the  aSion^of  S"" 
first  day  of  Term.  affidavits 

souffht  to  be 
read  by  tie 

Stephetiy  Serjt,  now  appeared  to  shew  cause,  and  pro-  5i^°one  weef 
doced  an  affidavit,  which,  however,  had  not  been  filed,  but  l>eforethecom. 

7  mencement  of 

which  alone  furnished  any  answer  to  the  rule.     He  urged  that  term,  the 
that  the  omission  to  file  the  affidavits  had  proceeded  firom  to  dispense 
the  n^lect  of  a  clerk  in  the  country,  and  that  the  Court  Jt^„^^n"'hg 
would  enlanre  the  time  for  shewing  cause  for  a  week,  so  as  ground  of  a 

^  .  .  .  mistake  of  a 

to  place  the  defendant  in  the  same  position  with  regard  to  clerk  in  the 
the  affidavit  as  that  in  which  he  would  have  stood,  if  the  ^"h  t2e  eont" 
parties  had  complied  with  the  condition  of  the  enlargement.  !®"^  ^^  ^^' 

LudhWf  Serjt,  urged  that  he  was  entitled  to  have  the 
rale  made  absolute. 

TiNDAL,  C.  J. — The  Court  cannot  enlarge  the  rule 
farther,  except  with  the  consent  of  the  defendant,  or  upon 
some  special  gipund  being  shewn.  The  defendant  refusing 
his  consent,  and  there  being  no  sufficient  reason  stated  for 
I  further  enlargement,  the  rule  must  be  absolute. 

Rule  absolute. 
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1842. 

Cook  v.  Brookes. 

Where  in  H.  StORKS,  Seijt.,  shewed  cause  against  a  rule  nisi,  ob- 
to  a  rale  for  "^    tained  in  this  suit,  for  judgment  as  in  case  of  a  nonsuits 

^Jl!^f  a*n" -""  ^^  ^^  ^"  ^^^°  brought  by  the  plaintiff  for  the  publication 
suit  in  an  ac-  of  a  libel  by  the  defendant,  reflecting  upon  his  character  in 
the  plaintiff'  respect  of  Certain  transactions  in  which  he  had  been  engaged 
offidinSt^in"      ^^^  ^^^  William  Hitchcock,  a  bankrupt     An  affidavit  was 


which  it  was     now  produced,  in  which  it  was  stated  as  an  excuse,  that  the 

stated  that  it  .     . 

was  bclieTed  plaintiff  had  deemed  it  unsafe  to  proceed  to  trial,  in  conse- 

proceed  to  quence  of  a  strong  public  feeling  created  against  him,  by 

quence  o?r^  reason  of  the  publication  of  certain  disclosures  made  by 

strong  feeling  Hitchcock  while   under  examination,  and   for  the   same 

of  prejudice 

excited  in  the  reason,  it  was  submitted  that  the  Court  would  not  require 
?e""oSof  ceJ^^  the  plaintiff  to  give  a  peremptory  undertaking  for  a  period 
made b'^r"^  earlier  than  the  Sittings  after  Easter  Term. 

bankrupt,  while 

ination,  aiid  in  Channell,  Seijt.,  in  support  of  the  rule,  was  willing  to 
whIch"iVl?bel  ^^^ept  a  peremptory  undertaking  for  the  Sittings  after  the 
^"^S"^^"  b*"  P^^^^^t  Term,  but  urged  that  this  being  a  special  jury  cause, 
an  offer  was  the  effect  of  discharging  the  rule  upon  the  terms  prayed 
emptoryunderl  would  be  to  postpone  the  trial  of  the  cause  to  the  Sittings 
Ifthf  Sitt^  after  Trinity  Term,  owmg  to  the  very  short  Sittings  after 
after  E.  T.,       Easter  Term. 

the  Court  dis- 
chai^ed  the 

a*peremptOT7"  TiNDAL,  C.  J. — It  secms  to  me,  that  there  is  no  cause 
Jbr*Sie*S^iu  whatever  shewn  against  this  rule,  for  if  we  acceded  to  the 
tings  after  the  proposition  of  my  brother  Storks^  that  the  prejudice  in  the 
public  mind  against  his  client,  would  prevent  his  obtaining 
a  fair  trial,  we  should  be  making  ourselves  parties  to  a  libel 
upon  the  whole  City  of  London.  The  rule  may  be  dis- 
charged upon  a  peremptory  undertaking  to  try  after  the 
present  Term. 

Rule  accordingly. 
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Evans  v.  Pratt.  ^ 

Assumpsit.     The  declaration  stated  that  before  and  at  Where  in  an 
the  time  of  making  the  agreement  and  the  promise  of  the  t^jnwh  to  re- 
^fendant  hereinafter  next  mentioned,  the  plaintiff  was  the  ^^V?^* 
owner  and  proprietor  of  a  certain  mare  called  Matilda,  and  upon  a  bone 
one  William  Ryley  was  the  owner  and  proprietor  of  a  ment  wai  put 
oertaio  brown  mare,  late  the  property  of  the  defendant,  and  ^iJi^^ 
thereupon,  on  the  27th  of  February,  1841,  it  was  acreed  bv  •'*"P'  ^°*  ^^^ 
and  between  the  plaintiff  and  the  defendant,  that  a  race,  to  *^^  of  which 

^  .  had  been  fol- 

mi  a  race  of  four  miles  across  a  country,  should  be  run  filled,  the  other 
between  the  said  mares  of  the  plaintiff  and  the  said  William  ^^^bich 
Jijlej,  each  mare  canying  thirteen  stone;  that  the  said  S!**]?*^^'^ 
lape  should  come  off  on  the  1st  of  March  in  the  year  afore-  held  that  the 
■id ;  that  one  Thomas  Holyoke,  Esq.,  should  be  the  umpire  taken  to  apply 
of  the  said  race,  and  that  the  decision  of  the  umpire  should  ^  The^^sda- 
be  final ;  and  it  was  further  airreed  between  the  said  plain-  ^^^^^  "^^ 

,  ,  an  agreement 

tiff  and  defendant,  that  if  the  said  mare  of  the  plaintiff  in  between  the 
nmning  the  said  race  should  beat  the  said  mare  of  the  said  Sef^danTto 
Wniiam   Ryley,   he,    the    defendant,   should  pay   to   the  ™*^'' 
plaintiff  the  sum  of  lOOL  play  or  pay,  but  that  if  the  said  "fourmilci 
mare  of  the  said  William  Ryley  in  running  the  said  race,  try  ;'*  one 
Aould  beat  the  said  mare  of  the  plaintiff,  he,  the  said  plain-  ^pi^,^d^ 
tiff,  should  pay  to  the  defendant  the  sum  of  25L  play  or  ^^^  •j^  ^ 
pay.      And  the  said  agreement  having  been  so  made  as  during  the 
ifinresaid,  afterwards,  to  wit,  on  the  day  and  year  first  afore-  fendant's  hone 
Hid  in  consideration  thereof,  and  that  the  plaintiff  at  the  2*^n*^^^ 
leanest  of  the  defendant  had  then  promised  the  defendant  ^<^  eTentuallj 

.  came  m  first ; 

to   perform   and   fulfil   the   said  agreement  on   his  part,  the  umpire,  on 
the  defendant  then  promised  the  plaintiff  to  perform  and  awa^lMTthe 
iiilfil  the   said  agreement  on   his,  the   defendant's    part;  »^e8tot*>« 

^  ^  r       '    second  horse : 

and  the  plaintiff  saith,  that  afterwards,  to   wit,   on  the  ^^  that  evi. 
let  of  March,  in  the  year  aforesaid,  the  said  race  was  missibleto 
mn  between  the  said  two^ mares,  each  mare  carrying  thir-  Jem  "four 

miles  across 
eomtrj"  meant  that  the  riders  were  not  to  go  through  an  open  gate ;  but  thai  at  all  events,  the 
^rreement  bemg,  that  the  decision  of  the  umpire  should  bo  final,  the  issue  was  rightly  found  for 
thsplaintift 

A  steeple  chase  is  a  race  within  the  protection  of  the  18  Geo.  2,  c.  34,  s.  1 1,  which  renders 
Uwfel  all  matrhet  for  5(V.,  or  more,  run  at  any  place  or  places  whatsoever,  and  the  operatioo  of 
vhich  is  not  confined  to  jraces  **  run  on  the  tun.'* 
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1842.        teen  stone,  and  that,  in  running  the  said  race,  the  said  mare 
^^"^^^'^"^     of  the  plaintiff,  called  Matilda,  did  beat  the  said  mare  of  the 
V-  said  William  Ryley,  and  that  the  umpire,  the  said  Thomas 

Holyoke,  Esq.,  did  decide  that  the  said  mare  of  the  plaintifi 
called  Matilda,  had  beaten  the  said  mare  of  WilUam  Rylej, 
and  had  won  the  said  race,  whereof  the  defendant  then  had 
notice,  yet  the  defendant  not  regarding  the  said  agreement, 
nor  his  said  promise,  hath  not  as  yet  paid  the  said  sum  of 
100/.,  nor  any  part  thereof  to  the  plaintiff,  although  often 
requested  so  to  do,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses  so  to  do. 

Second  count,  upon  an  account  stated.  Pleas,  first,  to 
the  whole  declaration,  non  assumpsit ;  secondly,  to  the  firsl 
count,  that  the  mare  of  the  plaintiff  did  not  beat  the  said 
mare  of  William  Ryley  ;  thirdly,  to  the  first  count,  that  the 
said  race  m  that  count  mentioned,  was  not  a  legitimate 
bona  fide  horse  race  run  by  the  said  mares  upon  or  over  anj 
race  course,  or  race  ground,  but  on  the  contrary  was  a  race, 
to  wit,  a  steeple  chase,  run  by  the  said  mares  across  the 
country,  over  divers  fences,  closes,  drains,  and  hedges,  the 
same  being  a  mode  and  manner  of  racing,  other  and  dif 
ferent  from  the  mode  or  manner  of  horse  racing,  used  anc 
practised  under  and  by  virtue  of  the  statutes  in  that  behalf 
and  by  reason  of  the  premises,  the  said  contract  in  the  de- 
claration was  wholly  void  by  law.     Issue. 

The  cause  was  tried  at  the  Summer  Assizes  for  th< 
county  of  Salop,  before  Coltman,  J.,  where,  in  support  of  the 
plaintiff's  case,  an  agreement  was  put  in,  which  was  in  th< 
following  terms. 

Pratt  v.  Evans. 
Thomas  Holyoke,  Esq.,  Umpire. 

"  Frederick  Pratt  bets  Thomas  Evans  100/.  to  25/L  p.  p. 
Mr.  Ryley's  brown  mare,  late  his  property,  beats  Thomaj 
Evans'  mare  Matilda,  four  miles  across  a  country,  13  ston< 
each.     To  come  off  the  1st  of  March,  1841.     The  umpired 
decision  to  be  final." 

(Signed)  "  Thomas  Evans." 

"  Frederick  Pratt" 
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The  ptper  upon  which  the  above  agreement  was  written       1842. 
abo  contained  the  terms  of  another  agreement  between  the    ^^'^^^^^ 
aune  parties,  by  which  Mr.  Pratt  undertook  to  ride  ^^  his  «• 

bay  hack  frcHn  the  Gras  Pillar  in  Wolveriiampton,  to  the  four 
ndle  stone,  between  Stafford  and  Stone  in  one  hour,  to 
come  off  on  the  9th  of  February,  1841."  This  match,  it 
apipeaied,  duly  came  off  and  the  defendant  won  his  bet, 
md  received  the  SOL  from  the  plaintiff.  The  second  match, 
idiich  was  the  subject  matter  of  the  present  action,  was  also 
ndden  in  accordance  with  the  terms  of  the  agreement 
'  entered  into  by  the  parties,  but  although  Mr.  Ryley's  mare 
cune  in  first,  Mr,  Holyoke,  the  umpire,  declared  that  the 
defendant  had  lost  the  wager,  owing  to  the  rider  of  that 
nne  having  gone  through  an  open  gate,  which  it  appeared 
was  contrary  to  the  rules  of  steeple  chasing.  On  behalf  of 
the  defendant  it  was  objected  that  the  agreement  which  had 
been  produced  was  insufficiently  stamped ;  it  was  stamped 
only  in  one  place,  and  it  was  contended,  that  that  stamp 
omst  be  taken  to  refer  to  the  race  which  had  been  first  run, 
md  not  to  the  second  race,  which  was  the  subject  of  this 
action ;  secondly,  it  was  urged,  that  the  evidence  which  had 
been  admitted  with  regard  to  the  terms  of  riding  a  steeple 
diaae,  and  the  rules  applicable  to  such  races,  was  improperly 
received,  and  that  the  terms  of  the  agreement  ought  not  to 
bsve  been  permitted  to  be  varied  by  parol  testimony,  and 
tlmdly,  it  was  urged  that  a  steeple  chase  was  not  a  race  in- 
dnded  within  the  provisions  of  the  13  Geo.  2,  c  19,  or  the 
18  Geo.  2,  c  34 ;  but  that  it  was  an  imlawful  game,  within 
the  operation  of  the  16  Car.  2,  c.  7,  and  9  Anne,  c  14. 
These  objections  were,  however,  overruled  by  the  learned 
Jodgey  and  a  verdict  was  returned  for  the  plaintiff,  with 
1002.  damages. 

In  Michaelmas  Term 
Lmdhwy  Seijt,  moved  for  a  rule  calling  upon  the  plaintifi' 
to  shew  cause  why  that  verdict  should  not  be  set  aside,  and 
a  nonsuit  entered,  or  why  the  judgment  should  not   be 


^«»^*    !a  the  V^'Z,  do«^«*\  ^tV^e  Y«*«^ 


*****  \ncB O*? ^  Axe  P«***     1-  dt  ««^         rfiA  "^^ 

C^^'  ?inf*«  ^^  '^'  *3t 
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c.  5,  the  enactments  with  regard  to  horse  racing  must  be  1842. 
still  taken  to  be  limited  in  their  operation  to  the  recognition  ^^^^ 
of  races  run  "upon  the  turf."    That  was  the  interpretation  •• 

which  had  been  given  to  the  two  statutes  of  Geo.  2,  by 
Lord  aidan,  in  fVhaley  v.  Pajot,  (a)  and  the  Court  would 
be  disposed  to  support  the  dictum  of  that  distinguished 
judge;  and  would  hold  in  this  case  that  steeple  chasing  was 
an  unlawful  game. 

TsKDAJj,  C.  J. — ^The  objection  as  to  the  stamp  has  been 
already  disposed  of,  and  it  seems  to  me,  that  no  real 
gRNind  of  objection  exists  as  to  the  variance  between  the 
allegation  in  the  declaration  and  the  evidence.  The  de- 
dantion  states  that  the  horses  were  to  run  four  miles 
*acroflB  the  countiy,"  and  the  evidence  is,  that  the  stipu- 
latioQ  was  not  to  go  through  an  open  gate,  but  to  go,  I 
wappoBe,  in  the  straight  line.  It  appears  to  me,  that  the 
espfeMon,  "  to  run  four  miles  across  the  country,"  is  not 
one  of  which  we  can  take  judicial  notice,  but  that  it  was 
bt  the  jnry,  and  it  was  stated  in  evidence  that  the  meaning 
of  it  was  that  the  party  was  not  to  go  through  any  open 
fjUBm  Bat  besides  that,  it  appears  to  me  that  there  is 
mother  answer,  for  the  declaration  says  that  Mr.  Holyoke 
vas  to  be  umpire,  and  that  his  decision  was  to  be  finaL 
lEr.  Holyoke  decided  this  question,  and  decided  it  against 
ihe  defendant  Therefore,  I  think  that  the  issue  was 
n^itly  found  for  the  pkdndff.  Upon  the  third  point, 
there  may  be  some  reason  to  doubt  upon  the  terms  of  the 
ttatotfiBy  and^  therefore,  the  rule  may  be  taken  on  that 
point,  in  arrest  of  judgment 

A  rule  nisi  having  been  taken  accordingly, 

Taffimrd,  Serjt,  in  this  Term,  shewed  cause.  Lest  any 
questicm  might  be  raised  upon  the  amount  of  stakes  in- 

(a)  2  Boa.  &  P.  51. 


510  CA8B8  ON   POINTS  OF   PRACTICB,  C.    P. 

1842.        volved  in  this  race,  the  case  of  Bidmead  v.  Otile  (a),  might 
Evans       ^  cited  to  shew  that  this  was  a  race  for  50L  within  the 
^'  meaning  of  the  statute,  for  there,  it  was  held  that  a  match 

for  25L  aside  was  a  match  within  the  act  The  real  qoes- 
don  to  be  discussed  would  turn  upon  the  proper  con- 
struction to  be  put  upon  the  18  Grea  2,  c.  34,  s.  11,  with 
reference  to  the  enactments  of  the  previous  statute  of  the 
13  Geo.  2,  c.  19.  The  last  named  act  of  Parliament  first 
recognised  horse  racing  as  a  legal  sport,  and  propounded 
certain  general  regulations  for  its  government.  Tlie  first 
section  referred  to  the  mode  of  entering  horses ;  section  2 
enacted  that  no  race  should  be  run  for  a  stake  of  less  than 
50L ;  section  3  related  to  the  weights  to  be  carried  by 
horses ;  section  4  enacted  that  all  races  should  be  ended 
in  the  same  day  in  which  they  were  commenced ;  and 
section  5  declared  that  no  person  should  run  any  matdi 
for  any  sura  of  money  or  other  prize,  unless  such  match 
should  be  run  at  Newmarket  Heath,  in  the  counties  of 
Cambridge  and  SuflFolk,  or  at  Black  Hambleton,  m  the 
county  of  York,  or  unless  the  prize  should  be  of  the  value 
of  50/.  or  more,  under  a  penalty  of  200/.  The  18  Gea  2, 
c.  34,  s.  11,  repealed  the  third  section  of  the  previous 
statute  of  the  same  reign,  and  after  reciting^  '*  Whereas 
the  thirteen  royal  plates  of  one  hundred  guineas  each, 
annually  run  for,  as  also  the  high  prices  that  are  constantly 
given  for  horses  of  strength  and  size,  are  sufficient  to  en- 
courage breeders  to  raise  their  cattle  to  the  utmost  size  and 
strength  possible,"  proceeded  to  enact,  **  that  it  shall  and 
may  be  lawfiil  for  any  person  or  persons  to  run  any  matdi, 
or  to  start  or  run  for  any  plate,  prize,  sum  of  money,  or 
other  thing  of  the  real  and  intrinsic  value  of  SOL  or  up- 
wards, at  any  weights  whatsoever,  and  at  any  place  or 
places  whatsoever,  without  incurring  or  being  liaUe  to  the 
penalty  or  penalties  in  the  said  act  of  the  13  Geo.  2,  re- 

;.a)  4  Burr.  9432»  S.  C. ;  1  Bla.  Rep.  671. 


V. 

Pratt. 
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adng  to  weights  as  afbre-mentioned,  and  in  the  same  1842. 
manner  as  might  have  been  done  if  the  said  act  had  never  Evans 
been  made,  anything  herein  contained  notwithstanding." 
The  recent  statute  of  3  &  4  Vict.  c.  5,  repealed  those 
pnmsions  of  the  13  Geo.  2,  which  related  to  horse  racing, 
reciting  that,  ^^  Doubts  have  arisen  as  to  the  meaning  of 
certain  clauses  of  that  act  relating  to  the  subject  of  horse 
racings  and  that  several  persons  not  intending  to  offend 
against  the  provisions  of  the  said  act,  have  been  subjected 
to  vexatious  proceedings  at  law,  and  it  is  expedient  to 
repeal  so  much  of  the  said  act  as  relates  to  horse  racing." 
The  11th  section  of  the  18  Geo.  2,  c.  34,  was  the  material 
enactment  to  be  considered.  Undoubtedly,  in  Whaley  v. 
hgoi^  Lord  Eldon  had  expressed  an  opinion  that  the 
operation  of  this  clause  was  to  be  taken  to  be  confined  to 
that  species  of  racing  which  might  be  properly  called 
"running  on  the  turf;"  but  that  was  an  opinion  which  was 
expressed  quite  beside  the  merits  of  the  case  then  under 
oonsideration,  and,  although  everything  which  fell  from  that 
jodge  was  entitled  to  the  fullest  attention,  could  scarcely 
be  relied  upon  with  the  same  degree  of  confidence,  which 
t  r^ulariiy  propounded  decision  would  command.  The 
(|ae8tion  in  the  case  of  Whaley  v.  Pajot  turned  upon 
whether  a  wager  that  one  horse  should  nm  on  the  high 
road  fiom  London  to  Sittingboume,  and  arrive  sooner  than 
one  of  two  horses,  placed  at  any  distance  the  owners  might 
please,  fell  within  the  statutes ;  it  was  held  that  an  action 
would  not  lie  for  the  amount  of  such  a  wager,  but  that  was 
clearly  distinguishable  from  this  case;  for  there,  the  real 
matter  of  wager  was  the  amount  of  skill  of  the  respective 
riders  of  the  horses  in  managing  their  catde  so  as  to 
conduct  them  with  the  greatest  rapidity  to  the  place  of 
destination.  So  in  Xknenes  v.  Jaquet{a\  a  wager  that 
the  plaintiff  could  perform  a  certain  journey  in  a  post-chaise 
with  a  pair  of  horses  was  held  bad,  upon  grounds  also  dis- 

(a)  6  T.  R.  409. 
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1842.  guiBhable  from  any  which  could  afiect  this  case.  Upoi 
^^^g       the  terms  of  the  acts  of  Parliament,  it  was  obvious  tfaa 

p  **  the  object  of  the  Legislature  had  been  to  encourage  bora 

racing  and  not  to  restrict  its  practice,  and  the  Court  would 
therefore,  give  them  a  liberal  construction  in  reference  ti 
this  case. 

Ludlow,  Serjt,  (with  whom  was  F.  Lee)  in  support  o 
the  rule.  The  Court  would  construe  the  statutes  as  re- 
strictive of  horse  racing,  for  the  statutes  of  1 1  Car.  2,  c.  7. 
and  9  Anne,  c  14,  were  still  in  operation,  and  evidently  con- 
templated horse  racing  as  an  unlawful  sport,  and  althou^ 
it  had  been  aigued  that  the  statutes  of  Gea  2  had  legalisec 
the  game,  they  had  only  done  so  by  implication,  and  no( 
in  direct  terms.  The  argument  for  the  plaintiff  was  rested 
entirely  upon  the  11th  section  of  the  18  Geo.  2,  c.  34; 
but  the  real  object  of  that  statute  was  to  relieve  pardef 
from  the  penalties  to  which  they  were  liable  under  the 
former  act  for  running  their  horses  with  improper  wei^tB^ 
and  although  the  words,  ^'at  any  place  or  places  what- 
soever," were  to  be  found  in  that  clause,  they  must  be 
construed  as  being  governed  by  the  really  enacting  wordf 
of  the  section,  which  referred  wholly  and  entirely  to  the 
weights  to  be  carried.  The  13  Gea  2,  c  19,  being  re- 
pealed by  the  3  &  4  Vict  c  5,  if  this  aigument  were 
correct,  the  necessary  consequence  would  be  that  no  h<MnBe 
race  of  any  kind  was  legal,  and  then  it  would  be  dear  that 
the  defendant  in  this  case  was  entitled  to  arrest  the  judg- 
ment But  at  all  events,  if  the  Court  should  not  be  dis- 
posed to  go  this  length,  they  would  have  no  di£Bculty  in 
holding  that  a  steeple  chase  was  not  such  a  race  as  was 
contemplated  by  the  Legislature,  and  they  would  have 
no  hesitation  in  adopting  the  opinion  of  Lord  Eldom^  in 
Whaley  v.  Pajot,  that  none  but  races  ^*  run  on  the  turT 
were  within  the  meaning  of  the  act  [EreUnes  J. — How 
does  it  appear  on  this  record  that  this  was  not  a  r^;ulai 
race?     Tindaly  C.  J. — It  might  be   that  the   finur  mile 
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eoiine  at  Newmarket  might  be  considered  to  be  ^'across        1842. 
the  oomitiy.'^     At  all  events,  it  was  for  the  plaintiff  to     ^'"evanP' 
make  out  that  the  race  was  a  leffal  one.  and  unless  he  *'• 

Peatt. 

cslablished  that  proposition,  the  present  rule  must  be  made 
absolute. 

TiHDAL,  C.  J. — ^The  difficulty  thrown  into  this  case  by 
the  aigument  of  the  defendant  is  the  conclusion  at  which  it 
vill  compel  us  to  arrive,  for  if  my  brother  Ludlow  is  right 
b  what  he  contends,  then  at  the  present  moment,  as  the 
kw  now  stands,  no  race  for  any  sum  or  at  any  place  would 
be  a  legal  race,  because  the  act  of  the  13  Geo.  2,  c.  19, 
kaving  only  licensed,  if  I  may  use  the  term,  the  running  of 
noes  at  Black  Hambleton  and  Newmarket,  and  the  late 
Matute  of  the  3  &  4  Vict  c  5,  having  entirely  repealed  that 
of  the  13  Gea  2,  c.  19,  so  for  as  it  relates  to  horse  racing, 
Jfsiem  ladng  is  made  legal  by  the  act  of  the  18  Geo.  2, 
e.  34^  which  is  denied  by  my  brother  Ludlow,  it  must  follow 
diat  all  races  must  be  illegal  under  the  9  Anne,  c.  14,  for  horse 
ladng  has  been  held  to  be  '^  gaming,"  within  the  mean- 
ing of  that  act  But  it  would  be  a  most  singular  thing  if  we 
were  to  say,  that  the  3  &  4  Vict  c.  5,  had  the  efiect  of  ren- 
dering all  hone  races  illegal,  when  we  observe  that  the  only 
mtention  of  that  act  was  to  render  horse  races  legal,  by  pre- 
fenting  common  informers  from  obtaining  penalties  in  cases, 
which  were  not- within  the  policy  of  the  previous  act,  and 
to  exempt  oflfenders  under  the  former  act,  from  penalties, 
lather  than  to  increase  the  restrictions  which  the  law  laid 
upon  them.  I  cannot  help  thinking,  therefore,  that  the  law 
now  stands  upon  the  just  construction  to  be  put  upon  the 
18  (Sea  2,  c.  34 ;  and  according  to  the  mode  m  which  I 
ooDstme  that  statute,  I  see  no  objection  to  the  race  des- 
cribed in  this  declaration  being  a  legal  race  within  the 
meaning  of  die  11th  clause.  That  section  recites  the 
13  Geo.  2,  c  19,  s.  3,  and  then  goes  on  to  say  that  whereas 
the  thirteen  royal  plates  of  100  guineas  each,  annually  run 
for,  and  the  high  prices  constantly  given  for  horses  of  strength 
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and  size,  are  soflScient  to  encourage  breeders  to  raise  their 
cattle  to  the  otmoat  aize  and  strength  possible ;  and  enadi^ 
that,  it  shall  and  may  be  lawful  for  any  person  or  persons  to 
run  any  match,  or  to  start  and  run  for  any  plate,  prise,  flun 
of  money,  or  other  thing  of  the  real  and  intrinsic  yaloe  of 
50L  or  upwards,  at  any  weights  whatsoever,  and  at 
any  place  or  places  whatsoever,  without  incuiring  or 
being  liable  to  the  penalty  or  penalties  in  the  said  act 
of  the  13  Gea  2,  relating  to  weights  as  aforemoitioiied, 
and  in  the  same  manner  as  might  have  been  done  if 
the  said  act  had  never  been  made."  The  words  of  dib 
clause,  which  at  first  si^t  appear  to  confine  its  object  to 
the  remission  of  the  penalties  under  the  previous  statute  of 
the  23  Grea  2,  to  which  parties  would  be  liable  in  respect 
of  their  running  horses  with  improper  weights,  in  nj 
opinion  are  not  to  be  so  construed,  for  I  cannot  think  diit 
if  the  intention  had  been  to  relieve  parties  from  the  penal- 
ties of  improperly  weighting  their  horses,  merely,  we  should 
find  these  words,  ''at  any  place  or  places  whatsoever/ 
immediately  afterwards,  or  the  words  at  the  end  of  the 
clause, ''  as  might  have  been  done  if  the  said  act  had  nefcr 
been  made."  Besides,  we  must  recollect  that  this  act  b 
passed  to  take  away  certain  penalties,  and  though  an  act 
which  imposes  penalties  is  to  be  construed  stricdy,  an  act 
which  takes  them  away  is  to  have  a  liberal  meaning  gives 
to  it ;  and  that  is  in  the  present  case,  not  only  that  a  race 
for  50/.  may  be  run  without  incurring  the  penalties  under 
the  previous  statute,  but  that  it  may  be  run  at  any  other 
place  besides  those  mentioned  in  that  statute.  The  argu- 
ment then  is,  that  the  words  ''  place  or  places  "  must  rec^ 
a  construction  short  of  the  meaning  conveyed  to  them  bj 
their  being  held  to  apply  to  any  place  which  may  be  named 
within  the  United  Kingdom,  and  that  it  must  be  taken  to 
refer  to  places  only  where  races  are  usually  run.  Certainiy 
Lord  EldoTiy  to  whose  authority  no  man  would  more  readilj 
bow  than  myself,  in  Whaley  v.  Pajot  seems  to  have  adopted 
that  conclusion,  on  the  ground  that  no  race  whidi  did  not 
come  within  the  meaning  of  the  words  '^running  on  the 
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tar^**  was  within  the  extension  of  l^alitj  given  to  races  by        1842. 

the  act  of  18  Gea  2,  c.  34.     But  that  case  was  decided     ^'"e^^^JJT^ 

nhiiiuUclyy  and  was  capable  of  being  so  decided,  without  <^- 

having  reference  to  that  narrow  construction  which  has  been 

aongfat  to  be  given  to  the  statute ;  and  upon  looking  at  the 

two  caacBy  I  cannot  help  thinking  that  a  wide  distinction 

exists  between  them,  and  that  while  there  it  was  properly 

held,  that  a  single  horse  being  backed  to  run  on  the  high 

load  fiom  A.  to  R,  and  to  arrive  sooner  than  one  of  two 

hofaes   placed  at  any  distance  on  the  road,  their  owner 

shoold  please,  it  was  a  race  not  legalised  by  the  act,  here, 

die  race  being  between  two  horses,  started  from  a  certain 

point  to  go  to  a  certain  other  limited  point,  and  to  try 

dieir  strength    and  speed   from  one    to  the  other,  we 

ought  to  hold  that  this  was  a  race  within  the  meaning 

of  the   statute.      This,   therefore,   may   be  considered  to 

be  a  race  within  the  meaning  of  the  statute,  and  I  do 

Dot  perceive  that  that  decision  will  at  all  infringe  upon 

ite  object  and  intention,  because   it  is  a  trial  of  speed 

and  strength,  and  vigour  of  the  horses  just  as  much  as  if  it 

were  on  a  smooth  and  level  course ;  and  perhaps  even  more 

80.     If  we  were  to  say  that  there  should  be  no  race,  except 

upon  a  regular  race  course,  it  would  be  impossible  to  say  to 

how  minute  distinctions,  such  a  holding  would  apply ;  and 

it  mig^t  be  that  a  race  would  be  rendered  illegal  by  the 

hones  before  they  entered  upon  the  course,  taking  one  or 

HKxre  leaps.     On  the  whole,  therefore,  I  think  that  the 

objeiBtion  here  raised,  is  not  made  out  upon  the  record,  and 

Aat  die  present  rule  must  be  discharged. 

Erskote,  J. — I  am  of  the  same  opinion.  The  language 
employed  by  the  Legislature,  in  some  of  the  acts  of  Parlia- 
ment which  have  been  referred  to,  and  that  of  Lord  Eldon 
m  Whaley  v.  Pajoty  certainly  created  a  great  deal  of  diffi-* 
culty,  but  my  Brother  LudJow,  in  discussing  this  case,  has 
inristed,  first,  either  that  all  horse  races  have  been  made 
iOegal,    by  the  3  &  4  Vict  c.  5,  or  if  any  races  are  still 

L  L  2 
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1842.        legalised  by  the  effect  of  the  former  statutes,  this  race  does 
not  come  within  the  class  of  races  so  legalised.     Now  it 
appears  to  me  to  be  impossible  to  say,  that  the  effect  of  the 
3  &  4  Vict  c.  5,   should  be  that  contended  for  by  my 
Brother ;  because  the  object  of  that  act  is  clear  to  me,  not 
to  impose  any  additional  restrictions  upon  horse  racing,  but 
to  remove  some  partial  obstructions,  by  which  those  en- 
gaged in  its  pursuit,  remained  obnoxious  to  actions  by  in- 
fonners,  for  some  trifling  deviations  from  die  provisions  of 
the  statutes  of  Greo.  2.     Seeing  therefore,  that  tiie  object 
of  that  act  was  to  encourage  horse  racing,  it  would  be 
going  a  great  way  to  say,  that  the  effect  of  it  would  be  to 
restrain  horse  racing  altogether,  and  we  should  not  come  to 
such  a  conclusion,  unless  the  language  of  the  statute  ren- 
dered it  necessary.     But  although  the  act  of  3  &  4  Vict 
c  5,  repealed  the  13  Geo.  2,  c  19,  the  18  Gea  2,  c.  34, 
still  remains  in  existence  and  operation.     If  the  13  Geo.  2, 
c  19,  was  the  only  statute  by  -which  horse  racing  was 
legalised,  however  opposed  to  the  intention  of  the  L^isla- 
ture,  we  might  see  such  a  conclusion  would  be,  if  the  efiect 
of  the  recent  statute  was  necessarily  to  make  horse  racing 
iUegal,  we  must  so  declare  it ;  but  the  18  Geo.  2,  c  34» 
being  left  untouched  by  the  provisions  of  the  3  &  4  Vict 
c.  5,  we  must  look  to  see  whether  there  is  not  enough  in 
the  11th  section  of  that  statute  to  render  horse  racing  still 
legal     The  11th  secti<m,  it  is  said  by  my  Brother  Ludlow, 
appears  to  have  been  limited  in  its  object  to  repeal  the 
penalties  to  which  parties  were  subjected  by  the  13  Greo.  2, 
c  19 ;  but  looking  at  the  purpose  for  which  it  was  enacted* 
I  do  not  think  that  that  was  the  sole  object  of  the  L^ida- 
ture,  because  one  cannot  help  seeing  that  the  intention  was 
to  give  encouragement  to  horse  racing,  and  not  to  restndn 
the  practice  of  that  sport;  and  the  11th  section  not  only 
repeals  certain  clauses  of  the  13  Gea  2,  c  19,  but  it  enacts 
ifdso  affirmatively,  that  *^  it  shall  and  may  be  lavrful  for  any 
person  or  persons  to  run  any  match,  &c,  at  any  place  or 
places  whatsoever,**  and  we  must  give  efiect  to  these  woids 
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IB  shewing  the  intention  of  the  I/egislature  to  declare  all  18^2. 
horae  races  l^;al,  where  they  are  ran  for  any  stake  above 
501  in  value.  But  it  is  said  that  if  the  effect  of  the  3  &  4 
Vict,  a  5,  was  not  to  make  all  horse  races  iUegal^  this  11th 
dause  of  the  18th  <Sea  2,  c  34,  would  legalise  only  such 
xaces'aa  were  legalised  by  the  13  Gea  2^  c  19,  and  that  the 
13  Greo.  2,  c.  19,  contemplated  running  races  on  regular 
nee  couzBes  only.  But  whatever  may  have  been  the  effect 
of  the  statute  of  the  13  Gea  2,  we  must  give  some  effect  to 
die  language  of  the  18  Geo.  2,  when  it  says,  that  any 
match  for  a  prize  not  less  than  SOL  in  value,  may  be  run 
far  ^ at  any  place  or  places  whatsoever;**  and  then  we  have 
only  to  look  to  see  whether  the  subject  a£  this-  action  can 
properly  be  said  to  be  a  match  or  race  within  the  statute. 
The  contest  which  gave  rise  to  the  action  of  Ximenes  v. 
Toques^  clearly  was  not  a  horse  race ;  that  was  not  a  trial 
of  speed  between  horses,  but  only  a  contest  whether  a  pair 
of  horses,  attached  to  a  post  chaise,  could  carry  the  chaise 
to  a  certain  point  within  a  given  time.  Here,  however, 
there  was  a  trial  of  speed  and  strength  between  two  horses, 
one  against  the  other.  The  circumstances  of  the  case  of 
Wkaley  v.  Pajoi  more  nearly  approached  a  horse  race  than 
those  of  Ximenei  v.  Jaques,  but  that  was  not  a  race  of 
hones,  but  a  question  of  skill,  whether  a  man,  by  his 
management  of  two  horses,  might  not  be  able  to  reach  a 
given  q)ot  with  one  of  them,  sooner  than  another  man 
would  arrive  there  with  only  one  horse.  Without  coming 
to  the  conclusion  that  no  race  which  is  not  run  on  a  regular 
noe  cooTK,  is  a  legal  race,  we  could  not  make  this  rule 
absolute,  and  I  think  that  we  should  not  come  to  that  con* 
dnsioii  upon  the  right  construction  of  the  statutes,  however 
eminent  the  judge  may  have  been  who  in  that  case  to  which 
I  have  last  referred,  threw  out  such  an  expression  of  opinion. 
Loddng,  therefore,  at  the  whole  case,  and  considering  that 
this  was  really  a  match  to  try  the  speed  and  strength  of  two 
hones,  starting  from  the  same  point,  for  the  same  point  of 
destination^  I  think  that  there  is  nothing  which  appears  on 
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1842.        the  (ace  of  the  declaration^  which  shews  that  the  case  does 
^^^^[]^    not  fell  within  the  meaning  of  the  act  of  the  18  Geo.  2^ 

Pratt.  ' 

MaulEi  J. — I  also  am  of  opinion  that  the  judgment  in 
this  case  should  not  be  arrested.  The  acts  of  Parliament 
which  apply  to  this  subject,  have  been  considered  with  re- 
ference to  the  cases  and  the  principles  of  construction 
applied  to  them,  and  on  those  principles  I  think  that  this 
race  is  to  be  considered  to  be  a  l^al  race  within  the  meaning 
of  the  Legislature.  The  acts  which  made  horse  radi^ 
illegal  were  the  16  Car.  2,  c.  7,  and  the  9  Anne,  c  14, 
which  provided  certain  things  with  regard  to  certain  kinds 
of  racing,  combined  with  other  matteiB.  Then  came  the  13 
Gea  2,  c  19,  the  efiect  of  which  was  to  prohibit  the  starting 
of  horses  for  races,  unless  they  carried  certain  proportionate 
weights,  and  at  other  places  than  at  Newmarket  in  the  county 
of  Cambridge,  and  at  Black  Hambleton  in  the  county  ct 
York,  or  otherwise  than  for  prizes  of  the  value  of  50L  and 
upwards.  The  next  statute  affecting  this  question  is  the 
18  Geo.  2,  c.  34,  and  the  legality  which  is  therein  conferred 
upon  horse  racing,  does  not  depend  upon  implication,  but 
upon  the  express  terms  which  are  employed  in  the  11th 
section,  and  I  think  that  it  cannot  be  doubted  that  the  words 
of  that  section  relieved  those  races,  which  in  express  terms 
it  is  said  it  shall  be  lawful  for  any  person  or  persons  to  run, 
not  only  from  the  penalties  prescribed  by  the  statute  of 
13  Geo.  2,  c.  19,  but  from  any  illegality  which  might  apply 
to  them  under  the  former  law.  Then  this  11th  section  is 
to  be  construed  thus ; — ^it  shall  be  lawful  for  any  person  to 
run  any  match  for  60L  or  more,  at  any  place  whatever, 
without  incurring  the  penalties  under  the  13  Gea  2,  c.  19« 
or  any  other  illegality.  Supposing  this  to  be  so  ezpresBed, 
the  act  of  the  3  &  4  Vict  c  5,  which  repeals  the  13  Gea  2, 
c.  19,  confines  itself  to  striking  ofi^  the  roll  of  Parliament 
that  part  of  that  statute  which  relates  to  horse  racing  and 
then  there  will  be  still  sliding  the  1 1th  section  of  the 
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18  Grea  2,c.  34,  to  be  read  and  construed  in  the  manner        1842. 

in  which  I  have  read  it.    The  only  question  then  is,  whether        ]eJ^[JJ7^^ 

thatsecticm  applies  to  this  particular  transaction?    It  is  a  *»• 

flecdon,  it  is  to  be  observed,  which  relieves  parties  fix>m 

penalties,  and  should  be  Uberally  construed,  and  the  object 

of  the  Legislature  being  to  procure  a  supply  of  a  strong  and 

powerful  breed  of  horses,  and  it  being  consistent  with  the 

^t  of  the  statute  of  3  &  4  Vict  c.  5,  I  think  that  this 

was  a  race  calculated  to  produce  that  end,  and  within  the 

meaning  of  that  section.     The  only  doubt  raised  upon  that 

point,  was  upon  the  language  held  by  Lord  Eldon  in 

Whaleff  V.  P<yot.     That  learned  Judge  referred  to  a  kind 

of  racing,  which  is  called  **  running  on  the  turf,"  as  being 

that  which  was  intended  to  be  within  the  operation  of  the 

ilatute.     I  do  not  know  what  that  may  be,  but  I  should 

say,  that  it  must  be  running  on  the  surface  of  the  earth 

fix>m  point  to  point,  the  horses  starting  at  the  same  time, 

and  running  from  and  to  the  same  places.     We  cannot  very 

well  take  judicial  notice  of  what  a  regiilar  race  course  is, 

and  if  you  choose  to  run  over  a  fallow  field,  and  call  one 

man  a  clerk  of  the  course,  and  another  the  judge,  I  do  not 

know  why  it  may  not  be  a  regular  course  as  well  as  any 

other. 

Rule  dischaiged. 


GuBFOBD  r.  Dalet. 

BOMPAS,  Serjt,  moved  for  a  rule  calling  upon  the  Wbereinthe 

plaintiff  to  shew  cause  why  the  verdict  found  by  the  jury  ^"Jl^^J^g^** 

diould  not  be  set  aside,  and  a  nonsuit  entered.     It  was  an  *^»*  t^e  de- 
fendant was 

action  of  assumpsit ;  the  declaration  stated  that  the  plaintiff  retained  by  the 
at  the  request  of  the  defendant,  had  employed  the  defend-  Jut  a  certain^ 

sum  of  money 
lor  tbe  purdiafe  of  a  government  *' annuity,**  for  the  term  of  his  life,  and  the  breach  stated,  vvm 
tbe  iefeaUuent  of  the  money  with  a  private  Company ;  and  the  defendant  pleaded  that  he  did 
Ml  raeore  One  money  for  die  purpose  alleged :  and  proof  was  given  at  the  trial  of  the  employ. 
neat  of  the  defendant  to  lav  out  the  money  m  a  government  *'  security  :**  Held,  that  it  was  an 
mendaUe  variance,  within  the  .3  &  4  Wm.  4,  c  42,  s.  23. 
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1842.        ant  to  lay  out  a  certain  sum  of  money,  to  wit,  the  sum  of 
GuRFORD      ^^^^  ^^  ^^®  purchase  of  a  government  annuity ;  and  that 
c-  the  defendant  had  promised  to  lay  out  and  invest  the  siud 

sum  of  942/.  in  the  purchase  for  him  of  a  government  an- 
nuity, for  the  term  of  his,  the  plaintifiTs  life,  and  not  other- 
wise ;  yet  the  said  defendant,  disregarding  his  said  promise, 
laid  out  and  invested  the  said  sum  of  9421.,  in  the  purchase 
of  an  annuity  in  the  Royal  Union  Life  Annuity  Office ; 
pleas,  first,  non  assumpsit:  and,  secondly,  that  the  defendant 
did  not  receive  the  said  sum  of  money  for  the  said  purpose 
alleged  in  the  declaration.  The  cause  was  tried  before  Colh 
man,  J.,  at  the  Sittings,  in  the  present  Term,  when  it 
appeared  that  the  plaintiff  was  unable  to  prove  the  precise 
contract  alleged  in  the  declaration,  but  evidence  was  given 
by  the  plaintiff's  attorney  that  he  had  conversed  with  the 
defendant  in  reference  to  the  subject  matter  of  the  action, 
and  had  represented  to  him,  that  it  was  a  serious  affeur  for 
him,  that,  instead  of  applying  the  money  for  the  particular 
purpose  for  which  he  had  received  it,  he  had  laid  it  out  in 
an  unsafe  concern;  and  a  letter  fix>m  the  defendant  was 
put  in,  in  which  he  spoke  of  his  having  been  employed  to 
invest  the  money  in  a  government  '^security."  It  was, 
therefore,  submitted,  that  the  plaintiff  must  be  nonsuited, 
but  th^  learned  Judge,  upon  the  application  of  the  plaintiff, 
gave  leave  to  amend  the  declaration,  by  the  insertion  of  the 
word  "security"  in  place  of  "annuity," directing  that  theplain- 
tiff  should  not  have  his  costs  upon  the  issue,  in  which  that 
question  was  involved.  The  jury  found  averdict  for  the  plain- 
tiff, damages  942/.  It  was  now  contended  that  the  amendment 
was  one  which  could  not  be  made  under  the  provisions  of  the 
statute,  3  &  4  Wm.  4,  c.  42,s.  23.  [Erskine^J. — The  question 
is,  what  difference  the  amendment  would  make  with  regard  to 
your  defence ;  because  the  investment  of  the  money  with  the 
Royal  Union  Life  Annuity  Office,  is  no  more  an  investment 
in  a  government  annuity  than  in  a  government  security  ? 
What  other  plea  would  you  have  to  put  upon  the  record, 
and  what  other  evidence  would  you  have  to  produce,  in 
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CQnseqiieDoe  of  the  amendment?]     The  defendant  had       1842. 
pleaded  that  he  did  not  receive  the  money  for  the  purpose      qJJ^J^^ 
allied ;  if  the  plaintiff  fiiiled  to  shew  that  the  money  was  «• 

to  be  invested  in  a  government  annuity,  therefore,  he  must 
be  nonsuited.  [Itndal,  C.  J. — The  purpose  for  which  the 
defendant  received  the  money  as  proved  in  evidence,  was 
di£GsTent  only  in  name  from  that  alleged.  The  amendment 
would  noty  therefore,  interfere  with  the  merits  of  your 
defence.  Maule,  J. — ^The  declaration  alleges  a  contract 
to  lay  out  the  money  in  a  government  annuity ;  the  con- 
tiact  proved  is  a  general  one,  to  lay  out  the  money  in  a 
government  securi^.]  The  amendment  exactly  met  the 
defence  pleaded,  and  it  was  unjust  to  the  defendant  that 
he  should  be  deprived  of  his  answer  to  the  action. 

TiNDAL»  C.  J. — ^The  words  of  the  23rd  section  of  the 
3  &  4  Wm.  4,  c  42,  must  always  be  referred  to  when  a 
question  of  this  sort  arises ;  and  they  are,  '*  That  it  shall 
be  lawful  for  any  Court  of  Record  holding  plea  in  civil 
actions,  and  any  judge  sitting  at  Nisi  Prius,  (if  such  Judge 
or  Court  shall  see  fit  so  to  do)  to  cause  the  record,  writ,  or 
document  on  which  any  trial  may  be  pending,  &c.,  when 
any  vaiianoe  shall  appear  between  the  proof  and  the  recital 
or  setting  forth,  on  the  record,  &c.,  of  any  contract,  custom, 
pceacription,  name  or  other  matter,  in  any  particular  or 
particulars  in  the  judgment  of  such  Court  or  Judge  not 
material  to  the  merits  of  the  case,  and  by  which  the 
opposite  par^  cannot  be  prejudiced  in  the  conduct  of  his 
action,  proeecdtion,  or  defence,  to  be  forthwith  amended 
bj  some  cSBcer  of  the  Court  or  otherwise,  &c.,  on  such 
terms  as  to  payment  of  costs  to  the  other  party,  or  post* 
poning  the  trial,  &c.,  as  such  Court  or  judge  shall  think 
reasonable."  The  question  is,  whether  this  variance  is 
either  material  to  the  merits  of  the  plaintiff's  case,  or  to  the 
defence  intended  to  be  set  up  by  the  defendant.  I  cannot 
conceive  how  it  should  be  material  to  either,  because  if  the 
plea  put  upon  the  record  were  an  honest  plea,  it  would 
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Daley. 
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apply  equally  to  an  allegadoii  that  the  money  was  to  be 
invested  in  a  goyemment  security,  and  to  an  aUc^gatioa 
that  it  was  to  be  invested  in  a  government  annuity  becaoae 
the  real  question  under  it  would  be  whether  it  was  to  be 
laid  out  in  a  manner  so  as  to  obtain  the  security  of  the 
government,  or  that  of  a  private  company.  I  think,  there- 
fore, that  the  learned  Judge  in  what  he  has  done,  and  he 
has  only  permitted  the  amendment  upon  terms,  has  acted 
properly  under  the  provisions  of  this  statute. 


Ebskine,  J. — I  cannot  understand  how  the  defendant 
could  be  prejudiced  in  an  honest  defence  upon  this  record, 
by  the  amendment  which  was  permitted  to  be  made. 

Maule,  J. — I  also  think  that  the  amendment  was 
properly  made.  It  is  one  of  those  simple  and  short 
amendments,  which,  not  affecting  the  merits  of  the  case, 
is  peculiarly  within  the  meaning  of  the  act  of  Parliament. 
If  the  declaration  had  said  that  the  plaintiff  had  employed 
the  defendant  to  lay  out  the  money  in  a  certain  govern- 
ment security,  to  wit,  a  government  annui^,  the  amend- 
ment might  not  have  been  necessary,  but  I  cannot  see  how 
the  defendant  could  be  prejudiced  by  the  amendment 
which  was  made. 

Rule  refused. 


ELkYES,  an  Infimt,  &c.  r.  Cabb. 
Wbere  in  an      ^TEPHENy  Seijt.,  had  obtained  a  rule,  calling 


ptrt 


infent  plaintiff  in  this  suit  to  shew  cause,  why  proceedings 
an  infant,  by      should  not  be  Stayed,  until  security  for  costs  should  have 

hisprochein        .  ,  "^ 

amy,  the  latter  been  given  by  Willian  Thompson,  his  next  fiiend,  by  wiKun 
foSSd*aMlie      ^®  sued,  against  which, 

address  of 

which  he  is  described,  the  proper  coarse  is  to  take  out  a  summons  before  a  judge  at  Chambers 
for  a  stay  of  proceedings  until  his  addre«  u  giren  by  the  ptaintifrk  attorney ;  and  the  deimd- 
ant  having,  under  such  alleged  circumstances,  applied  to  the  Court  for  a  sUy  of  pfoceedifs, 
until  such  security  for  costs  should  be  given,  the  Court  discharged  the  rale. 
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Bampatf  Serjt^  now  diewed  cause.    The  ground  upon        1842. 
winch  die  rule  had  been  obtained  was,  that  Thompson,  it       Haybi, 
was  alleged,  could  not  be  found  at  the  place  of  residence  ^  hkhnt,  &&, 
of  which  he  was  described,     first,  it  was  submitted,  the       Caer. 
present  motion  was  informal ;  it  should  have  called  upon 
the  infimt  to  diew  cause  why  the  appointment  of  his  next 
friend  should  not  be  revcdced ;  secondly,  the  grounds  upon 
which  it  was  made  were  insufficient,  for  there  was  no 
allegation  that  the  prochein  amy  was  in  insolvent  circum- 
stances ;  and  thirdly,  the  proper  course  for  the  defendant 
to  have  adopted  was  to  take  out  a  summons  at  Chambers, 
calling  upon  the  in&nt  to  shew  cause   why  proceedings 
should  not  be  stayed,  until  a  proper  description  of  his 
next  fiiend  was  given,  but  the  defendant  had  improperly 
come  to  the  Court  in  the  first  instance.      Yarworth  v. 
MUehel(a)  was  referred  ta 

Stephen,  Serjt.,  in  support  of  the  rule.    Mann  v.  Ber^ 
iken  (6)  was  an  authority  that  the  proper  form  of  motion 
bad  been  adopted ;  for  there,  the  Court  required  a  guardian 
in  insolvent  circumstances  to  give  sectuity  for  costs,  and  no 
dktinction  could  be  drawn  between  the  cases  of  a  guardian 
and  a  prochein  amy.     [^Erskine,  J. — Watson  v.  Fraser  (c) 
seems  to  refer  to  that  point;  but  there,  it  was  shewn  that 
the  prochein  amy  was  in  insolvent  circumstances,  which 
does  not  appear  to  be  the  case  here.]      The  defendant 
could  not  make  an  affidavit  of  the  insolvency  of  the  pro- 
chein amy,  because  he  could  not  find  him  to  inquire  into 
his  position.     But,  thirdly,  a  summons  before  a  judge  at 
ChambeiB  would  have  been  an  useless  proceeding ;  an  ap- 
plication was  sworn  to  have  been  already  made  to  the 
attorney  of  the  plaintiff  for  some  information  with  respect 
to  the  prochein  amy,  which,  however,  he  had  declared  his 
inability  to  give,  and  the  efiect  of  a  sumoions  would  have 

(at)  2  D.  &  R.  423.  (c)  Ante,  vol.  9,  p.  741,  O.  S. 

(6)  4  M.  &  P.  215. 
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1842.        been  only  to  call  for  a  repetition  of  that  statement    [Tin- 

^^"^^^^^    daly  C  J. — ^The  effect  of  it  would  have  been  to  stay  pro- 

an  Infimt,  &c.,  ceedings  until  the  attorney  obtained  the  address  of  Mr. 

Cauu        Thompson.]     But  the  previous  personal  application  to  the 

attorney  was  equivalent  to  taking  out  a  summons,  and  the 

reliance  upon  the  answer  ^ven»  was  only  giving  credit  to 

the  attorney  for  the  truth  of  his  assertion* 

T1NDAL9  C.  J. — ^I  do  not  think  we  can  dispense  with  the 
summons,  or  that  the  mere  parol  application  is  an  equivalent 
to  it    The  rule  must  be  discharged,  but  without  costs. 

Bompas  urged  that  he  was  entitled  to  costs.  He  was 
prepared  with  affidavits  in  answer  to  those  on  which  the 
rule  had  been  obtained,  in  which  it  was  sworn  that  the 
person  who  had  applied  for  Mr.  Thompson's  address  was 
informed  by  the  clerk  to  the  plaintiff's  attorney  that  he 
believed  that  he  lived  at  a  particular  house,  which  he 
designated,  but  that  the  plaintiff^s  attorney,  who  was  then 
engaged,  would  be  able  to  give  more  certain  information 
upon  a  renewed  application,  or  if  the  applicant  would 
wait;  but  that  the  applicant  went  away  without  seeing 
the  plaintiff^s  attorney.  The  affidavit  further  stated  that 
the  address  which  had  been  given  by  the  clerk  had  since 
proved  to  be  the  true  address  of  Mr.  Thompson* 

Stephen,  contra. 

Per  Cubiam. 

Rule  dischaiged  with  costs. 
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1842. 

Patnb  r.  Harrdalk. 

SSEJEf  Seijt,  shewed  cause  against  a  rule  for  judgment  Where  in  an. 
IB  in  case  of  a  nonsuit*     He  produced  an  affidavit  sworn  for  jodgment^ 
by  one  Pitt,  a  boot-maker  at  Birmingham,  in  which  town  J^^J^,*  °^* 
die  parties  lived,  who  stated  that  he  had  been  present  at  a  >^oni  that  the 
conversation  between  the  plaintiff  and  defendant,  in  which  and  hadtettled 
it  had  been  agreed  between  them,  that  the  proceedings  in  hind*^e  bi^k 
dus  action  should  be  stayed,  each  party  paying  his  own  of^«<lefend- 
oosta.     He  had  also  an  affidavit  sworn  by  the  defendant,  it  being  agreed 
who  denied  that  he  had  instructed  his  attorney  to  make  the  shooidpayhis 
present  application.    It  appeared,  therefore,  that  this  was  a  j^'^^J*^"*^ 
proceeding  by  the  defendant's  attorney,  with  a  view  to  his  *^«^  ^  the 

r-  ^^    '^  ...  defendant  that 

secoring  his  costs  from  the  plaintiff,  but  it  was  urged,  that  the  present 
inasmuch  as  his  remedy  was  against  his  client,  the  Court  Snau^orand" 
would  not  sanction  such  a  course,  but  would  dischaige  the  ^riTj||J^ 
rale  unconditionally.  charged  the 

rule,  but  di- 
reoted  the  eoati 

Jmirew,,  Seijt,  in  support  of  the  rule,  commented  upon  ^  «"»  » 
the  ciicamstance  of  one  of  the  affidavits  produced,  being 
diat  of  a  stranger.  [^CoUman,  J. — The  plaintiff  uses  that 
affidavit]  At  all  events,  the  Court  would  protect  the  at* 
tomey  against  the  consequences  of  an  arrangement  made 
behind  his  back.  [Erskiney  J. — ^The  result  of  the  cases  is, 
that  the  Court  will  not  sanction  such  arrangements  where 
they  are  effected  for  the  purpose  of  defrauding  the  attorney. 
If  the  compromise  effected  is  bona  fide,  the  cause  bears  a 
different  complexion.] 

TniDAL,  C.  J. — ^This  is  not  a  case,  I  think,  in  which 
the  Court  ought  to  make  the  rule  absolute,  more  especially 
as  the  party  has  his  remedy,  by  carrying  the  cause  down  by 
proviso,  but  under  the  circumstances,  the  costs  must  be 
costs  in  the  cause. 

Rule  dischaiqged  accordingly. 
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1842. 

Smith  v.  Jones. 

An  agreement  !SHEEy  Serjt,  moved  for  a  rule,  calling  upon  the  plaintiff 

entered  into  to  shew  cause  why  there  should  not  be  a  new  trial  in  this 

pUintrffi^  case.    The  declaration  was  in  assumpsit,  and  contained 

^P"?*^*;^!  counts  for  money  had  and  received  and  on  an  account 

which  the  latter  *' 

•old  to  the  Stated.    The  cause  was  tried  at  the  sittings  at  Gruildhall 

claim  upon  one  before  Coltmafh  J*>  during  the  present  term,  when  a  verdict 

5'o?Jffi.  :««  «t"™«d  for  the  plaintiff  for  88i  15,.  lOd.    It  appeued 

teram  differ-  in  evidence,  that  the  defendant  was  the  master  of  a  ship 

ence  then 

awaiting  the  belonging  to  Mr.  Railston  Brown,  and  that  some  differences 

arbitrator,  ^  having  arisen  between  them,  it  was  determined  to  lefisr 

wWch  waa  them  to  arbitration.     The  plaintiff  and  defendant  were  on 

sabaeqaently  '^ 

ratified  by  a  terms  of  intimacy,  and  an  agreement  was  made  betweoi 

assignment,  them,  by  which  the  plaintiff  consented  to  pay  to  the  de- 

Suor'ha^  fendant  the  sum  of  1 10/1,  in  consideration  of  his  transfeiring 

made  an  award  to  him  his  claim  upon  Mr.  Brown,  as  it  should  be  deter- 
in  laToar  of  the 

defendant,  di.  mined  ou  by  the  arbitrator.     A  deed  of  dteignment  was 

costTof  the  executed,  by  which  this  agreement  was  carried  into  effect 

be^'^Tbe!*  ^^^  ^^^  plaintiff  was  appointed  the  defendant's  attorney  to 

tween  the  de-  receive  apd  sue  for  the  sums  to  be  awarded  to  the  defend- 

fendant  and  R.  __,  ii-i  ii  i»     •«•!_• 

and  which  was  But.     The  award  having  been  made,  the  plamtin  took  it 

paid'for^bTthe  "P>  P^J"^  116/L,  the  amount  of  the  expenses  demanded  by 

plwntiff;  the  the  arbitrator,  and  on  openimr  it,  a  sum  of  SOL  15*.  lOrf. 

defendant  was  ^         ° 

employed  b^  was  found  to  be  awarded  to  be  paid  to  the  defendant  by 

receive  from  ^  Mr.  Brown,  the  costs  being  ordered  to  be  paid  by  the 

?ue^ to  him^*  respective  parties  in  equal  shares.     The  plaintiff  was  un- 

under  the  willing  personally  to  apply  to  Mr.  Brown  for  the  sum  in 

that  that  which  he  was  indebted  to  the  defendant,  which,  includ- 

^debtand  ^S  one-half  of  the  costs  of  the  reference,  amounted  to 

^rJbi^  b"  ^^^  ^^^  ^^'  ^^  ^'  therefore,  requested  the  d^ndant 

the  plaintiff  in  to  go  and  receive  this  amount  for  him,  and  Mr.  Brown 

money  had  and  handed  to  the  defendant  a  check  for  the  aggregate  of  the 

receiwed.  ^^^  sums.  It  was  this  amount  which  was  sought  to  be 
recovered  in  the  present  action.  It  was  now  aigued  that 
this  was  not  money  had  and  received  by  the  defendant  to 


CuBiAM. — The  pliuntiff  haying  paid  the  amount  of 
the  ooBts  of  the  reference,  was  entitled  under  the  deed  to 
the  whole  sum  of  88/.  15*.  lOd.  There  is  no  doubt  that 
the  plaintiff  is  entitled  to  recover  in  this  suit,  for  the  case 
Ub  within  the  principle  which  has  been  held  since  the 
time  of  Lord  Marufield,  that  where  money  is  due  ex  sequo 
et  bono,  it  may  be  recovered  in  an  action  for  money  had 
and  received. 

Rule  refused  (a). 

(a)  Vide  Snowden  v.  Davis,   1  Taunt.  363 ;  Allen  v.  Impete,  2 
Moore,  240. 


V. 
JONKS. 
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the  use  of  the  plaintiff,  within  the  terms  of  the  declaration ;  1842. 
but  that  the  defendant  had  received  the  money  from  Mr.  smith 
Brown  on  his  own  account,  he  having  the  legal  interest  in 
the  money,  which  was  a  chose  in  action,  under  a  moral 
Iruat  to  pay  it  to  the  plaintiff,  but  not  otherwise.  This 
nguroent  at  all  events  applied  to  the  SOL  158.  8cf.,  and  as 
the  58iL  was  not  included  in  the  award  as  a  matter  in  dif- 
ference, it  was  clear  that,  the  assignment  being  only  of  the 
Mm  to  be  awarded,  there  was  no  foundation  for  that  part 
of  the  claim. 


Paddock  v.  Forrester  and  Others. 

1  RESPASS.     The  declaration  stated  that  the  defendants  To  a  declare. 
oo  the  Ist  January,  1834,  and  on,  &c.,  broke  and  entered  forVreijIb^ 

and  entering 
tbe  dotes  of  the  plaintiff,  digging  mines,  and  cairjinff  away  minerals,  and  damaging  the  surface 
loil,  the  defendant  pleaded,  amongst  other  pleas,  a  plea  justifying  under  a  prescription  in  the 
•aae  of  the  Crown,  in  right  of  the  Duchy  of  Lancaster,  to  enter  upon  the  land  for  the  purpose 
of  BiBing,  doing  no  more  damage  than  was  necessary  for  that  purpose ;  and  also  a  plea  setting  up 
the  saoae  rw ht,  subject  to  the  payment  of  compensation,  and  allowing  a  tender  of  compensation. 
At  the  triaC  the  right  of  the  Crown  to  enter  and  mine  was  proved,  and  the  plaintiff's  property  in 
themrfiMe  soil  was  also  established,  but  there  was  no  evidence  to  shew  any  right  of  entry  in  the 
Crown,  which  was  not  subject  to  compensation ;  the  jury  found  that  sufficient  compensation 
had  been  tendered :  Hdd,  npon  motion  to  enter  the  verdict,  that  the  prescrii)tion  set  up  on 
bshalf  of  tbe  Crown,  was  suoject  to  the  liability  to  make  compensation,  and  with  that  liability 
CmimmI  only  one  mscription,  and  that  there  being  a  failure  of  proof  of  the  prescription  set  out 
IB  the  frtt  mmea  plea,  the  pUintiff  was  entitled  to  have  the  verdict  entered  for  him  on  that 


528 


CASES  ON   POINTS  OF    PRACTICE,   C.    P. 


1842. 


Paddock 
«^«  . 

FoRESTBa 

and  Others. 


divers  closes  of  the  plidntiffy  at  Stoke-upon-Trent,  in  the 
county  of  Stafford,  to  wit,  &&,  and  with  shovels,  pick-axes, 
&c.,  dug  up,  turned  up,  and  subverted  the  earth  and  soil, 
and  dug,  made,  and  sunk  divers  mines,  pits,  shafts,  and 
holes,  of  great  breadth  and  depth,  to  wit,  of  the  breadth  of 
twenty  feet,  and  of  the  depth  of  two  thousand  feet,  in  the 
sud  several  closes ;  and  fix>m  and  out  of  the  said  mines^ 
pits,  shafts,  and  holes,  so  dug,  made,  and  sunk  as  aforesaid, 
and  also  out  of  certain  other  mines,  pits,  shafts,  and  hdes 
theretofore  dug,  made,  and  sunk  in  and  upon  the  said 
closes  .respectively,  then  raised,  dug,  and  got  divere  large 
quantities  of  coals,  culm,  earth,  soil,  stones^  ore  and  other 
minerals  of  the  plaintiff^,  to  wit,  &c. ;  and  the  same  so 
nused,  dug,  and  got  from  and  out  of  the  said  mines,  pits, 
shafts,  and  holes,  the  defendants  there  seized,  took,  and 
carried  away,  and  converted  to  their  own  use ;  and  on  the 
several  days  and  times  aforesaid,  the  defendants,  with  their 
feet  in  walking,  and  with  cattle,  to  wit,  &c.,  and  with 
wheels,  &c.,  trod  down,  &c. ;  to  the  plaintiff's  damage  of 
600L 

Pleas :  first,  not  guilty ;  secondly,  a  traverse  of  the  al- 
legation in  the  declaration,  that  the  coals,  culfti,  earth,  soil, 
stones,  and  other  minerals  were  the  coals,  culm,  &c.,  of  the 
plaintiff;  thirdly,  a  justificadon  under  an  immemorial  right 
of  mining  in  the  crown,  and  a  demise  by  hb  late  Majesty 

_  • 

King  George  the  Third  to  Lord  Granville  of  the  mines, 
&c.,  under  the  closes  in  question,  and  within  the  manor 
of  Newcastle-under-Lyne  (a),  alleging  that  the  defendants, 
as  his  agents,  committed  the  trespasses ;  fourthly,  a  similar 
right  and  demise,  alleging  the  right  to  be  to  get  coals,  &c., 
making  compensation  for  surface  damages,  and  justifying 
accordingly;  fifthly,  a  justification  under  the  Prescription 
Act,  (2  &  3  Wm.  4,  c.  71)  by  the  defendants  as  servants, 
under  a  claim  of  right  by  Lord  Grranville  to  get  coal,  &&, 
used  for  forty  years;   sixthly,  a  plea  like   the  fifth,  but 


(a)  1  Man.  &  Gr.  5S4. 
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ETerring  the  rigbt  to  be  subject  to  compensation^  as  in  the 
fourth  plea  stated;  seventhly,  a  plea  like  the  fifth,  only 
«ll<yng  the  time  to  be  twenty  years;  eighthly,  same  as 
die  sixth,  only  alleging  the  time  to  be  twenty  years; 
nipthly,  that  the  defendants  entered  to  get  coals  and  work 
mines,  &c.,  as  servants  of  his  late  Majesty  King  William 
the  Fourth,  whose  mines  they  were ;  tenthly,  a  similar 
jostificatioQ  under  a  right  in  her  present  Majesty ;  eleventhly, 
the  Statute  of  Limitations ;  twelfthly,  a  general  plea  of  not 


Replication :  To  the  first  and  second  pleas,  joining  issue ; 
to  the  third  plea,  traversing  the  prescriptive  right  as  pleaded, 
and  taking  issue  thereon  ;  to  the  fourth  plea,  without 
denying  the  right  as  pleaded,  that  after  the  commencement 
of  the  suit,  the  plaintiff  gave  notice  to  the  defendants,  and 
daimed  a  reasonable  compensation  for  the  user  of  the 
doses  and  for  the  damage  occasioned  thereby,  and  that  the 
defendants  refiised  to  make  such  compensation ;  to  the 
fifth  plea,  a  traverse  of  the  right  similar  to  that  pleaded  to 
the  third  plea;  to  the  sixth  plea,  a  claim  of  compensation 
nmilar  to  that  alleged  in  the  replication  to  the  fourth  plea ; 
to  the  seventh  plea,  a  traverse  of  the  right  set  up ;  to  the 
ei^th  plea,  a  claim  of  compensation  similar  to  that  set  up 
in  the  replication  to  the  fourth  and  sixth  pleas;  to  the 
ninth  and  tenth  pleas  respectively,  traverse  of  the  right ; 
to  the  eleventh  and  twelfth  pleas,  traverses. 

Issoe  was  joined  on  these  pleadings,  and  the  Attorney 
Oenertzl  having  certified  to  this  Court  that  this  was  an 
action  in  which  the  crown  was  interested  (a),  a  trial  at  bar 
was  directed  to  be  had.  The  cause  was  accordingly  tried 
at  the  Sunmier  Assizes  for  the  county  of  Stafford,  when 
the  evidence  established  the  right  of  the  crown  to  enter  the 
closes  of  the  plaintiff,  for  the  purpose  of  mining  and  taking 
the  minerals  thereunder,  but  the  right  of  the  plaintiff  to 
the  surfiM^e,  and,  therefore,  to  compensation  for  the  trespass 

(a)  Ante,  vol.  S,  p.  834,  O.  S. :  1  Scott.  N.  R.  391 ;  1  Man.  &  Gr. 

S83. 
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VOL.   I. — ^N.  8. 
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alleged  in  the  declaration  in  respect  of  the  breaking  the 
surface  soil;  the  jury,  however,  found  that  compensation 
had  been  tendered  by  the  defendant  for  this  trespass,  and 
that  such  compensation  was  su£Scient  There  was  no  evi- 
dence to  support  a  right  in  the  crown  to  enter  without 
making  compensation.  Cross  rules  were  subsequently  ob- 
tained by  the  plaintiff  and  the  defendants,  for  the  purpose 
of  obtaining  the  decision  of  the  Court  as  to  the  mode  in 
which  the  verdict  should  be  entered,  but  the  ultimate 
question  left  for  aigument  turned  only  upon  the  third, 
fifth,  and  seventh  pleas,  the  plaintiff  admitting  the  defend- 
ants' right  to  a  verdict  on  the  fourth,  sixth,  and  ei^th 
issues,  and  also  upon  those  pleas  setting  up  the  right  of 
the  crown ;  and  the  defendants  admitting  the  right  of  the 
plaintiff  to  a  verdict  as  to  so  much  of  the  issue  on  the  first 
and  second  pleas  as  related  to  the  surface  soil,  in  which 
the  plaintiff's  right  had  been  established.  These  rules 
were  argued  in  Michaelmas  Term,  1841. 


Jalfourdy  ChanneU,  and  fVrangham,  Serjts.,  for  the 
plaintiff,  now  contended,  that  although  the  ri^t  of 
the  crown  to  enter  had  been  established,  that  right 
could  be  exercised  only  contingently  upon  the  pay- 
ment of  compensation  for  surface  damage,  which  by 
the  fourth  plea  was  admitted  to  be  due.  The  evidence 
given  at  the  trial  was,  that  an  account  had  been  kept  of  the 
injury  done  to  the  surface  soil,  for  which,  from  time  to  time, 
compensation  was  paid,  and  although,  by  reason  of  the 
difficulty  of  computation,  this  compensation  was  not  actually 
paid  until  subsequently  to  the  injury  being  done,  yet,  in 
point  of  fact,  the  right  to  compensation  arose  at  the  time 
of  the  damage  being  done,  and  was  legally  a  condition  pre- 
cedent, and  not  subsequent  to  the  entry.  The  prescription 
was,  at  all  events,  entire,  both  in  form  and  substance,  and, 
inasmuch  as  that  by  the  third  plea,  the  prescriptioii  was 
stated  to  be  one  to  which  no  condition  was  annexed,  and 
as  that  allegation  was  not  supported  by  proo^  the  plaintiff 
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most  be  taken  to  be  entitled  to  a  verdict  on  that  issue,  as 
well  as  on  the  fifth  and  seventh  issues,  which  were  similar  in 
their  character.  The  prescription  must  be  taken  to  be  sub- 
ject to  the  compensation^  and  to  be  incomplete  without  it. 
In  Lovelace  ▼.  Reignolds  (a),  it  was  held,  that  a  plea  pre- 
scribing for  a  right  of  common  generally,  was  not  supported 
bj  evidence  of  a  right  of  common,  paying  one  penny  for 
it,  as  the  payment  of  the  penny  was  parcel  of  the  prescrip- 
tion ;  but  thb  case  was  even  stronger  than  that,  for  the  pay- 
ment of  compensation  was  intimately  connected  with  and 
arose  upon  the  entry,  and  the  nature  and  extent  of  the 
compensation  depended  upon,  and  varied  with  the  character 
of  the  entry.  The  right  varied  according  to  the  pleasure 
of  the  l(»d,  and  as  the  act  done  in  execution  of  the  right 
proceeded,  so  the  liability  to  compensation  attached.  [TVn- 
ial,  C.  J. — Tou  do  not  mean  to  say  that  the  amount  of 
compensation  must  be  tendered  at  the  time  the  damage  is 
done  ?]  No ;  but  the  calculation  of  the  amount  of  damage 
in  the  mind  of  the  lord  must  be  deemed  to  be  contemporary 
with  the  determination  to  commit  the  damage.  The  act 
and  the  liability  to  compensation  were  parts  of  the  same 
movement,  and  being  taken  together,  constituted  the  pre- 
acripdon.  Oray^s  case  (6),  would  be  cited  for  the  defend- 
ants^ as  being  applicable  here.  There,  the  plaintiff  claimed 
to  have  common  of  pasture,  in  the  place  where,  &c.,  to  his 
copyhold,  and  the  jury  found  that  he  ought  to  have  the 
aune  common,  but  that  every  copyholder  had  used  to  pay 
time  out  of  mind  for  the  same  common,  a  hen  and  five 
egp  every  year.     There,  however,  the  payment  of  the  hen 

and  eggs,  was  no  part  of  the  custom,  and  the  Court  dis- 
'tincdy  said,  that  if  that  had  been  found  to  be  part  of  the 

CQBt<»n,  the  issue  had  been  found  against    the   plaintiff; 

Kmehin  ▼.  Knight  (c),  Palmer  v.  Stone  (rf).  Brook  v.  H^il- 

irf(e),  and  Com.  Dig.  tit  ^'Prescriptiony*^  (^4),  were  also  cited. 
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(a)  Cro.  Eliz.  563. 
(6)  5  Rq>.  78,  b. 
(c)  1  Wils.  253. 


id)  2  Wils.  96,  100. 
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Sir  T.  Wilde  and  BampaSf  Seijt&»  for  the  defendants. 
The  liability  of  the  defendants  to  pay  compensation,  fonned 
no  part  of  the  prescripcion  aDeged  in  the  third  jdea,  but 
OtiwfiL  was  a  condition  subsequent,  accnung  after  the  commission 
of  the  damage  to  the  surface,  and  not  contemporaneously 
with  it  That  it  was  so,  was  obyious  from  the  fact,  that 
the  defendants  had  a  right  of  search  in  the  closes  in  the 
declaration  mentioned,  to  which  there  was  no  limit,  and  it 
was,  therefore,  quite  uncertain  to  what  extent  it  mi^t  be 
necessary  that  they  diould  cany  the  enjoyment  of  their 
right,  or  what  was  the  amount  or  nature  of  the  damage 
which  they  might  commit  In  Lister  ▼•  Lobley  (a),  trus- 
tees under  a  turnpike  road  act,  were  authorized  to  enter 
upon  and  take  certain  lands,  and  to  pull  down  eertiun 
houses,  buildings,  &c.,  ^making  or  tendering  satisfiiction 
to  the  owners  or  proprietors  of  all  private  lands,  houses^ 
or  buildings,"  &c.,  so  taken,  ^  for  any  loss  or  damage  they 
might  sustain  thereby,''  and  it  was  held,  that  the  trustees 
were  not  bound  by  that  clause  to  make  or  tender  compensa- 
tion before  or  at  the  time  of  entering  upon  or  taking  the 
lands,  or  pulling  down  the  houses.  There,  it  was  aigued, 
that  it  must  often  be  impossible  to  ascertain  beforehand  the 
damage  that  would  be  done,  and  Lord  DenmaUy  C.  J. 
adopted  this  suggestion,  saying,  **  I  do  not  see  how  the  last 
observation  can  be  answered.  The  amount  of  compensa- 
tion cannot,  generally,  be  ascertained,  until  the  work  is 
done  ;  the  effect  of  the  words  in  question  is,  that  they  shall 
not  do  it  without  being  liable  to  make  compensaticm.'' 
Littledale,  J.,  also  said,  '^  There  may  be  damage  done 
which  was  not  intended.  The  lord  of  a  manor  often  has  a 
power  reserved  to  him  to  enter  lands  and  dig  mines,  making 
compensation;  but,  in  justifying  under  such  a  right,  he 
need  not  plead  that  he  made  compensation  before  entering." 
The  obligation  was  to  make  compensation  at  any  reasonable 
time,  and  from  time  to  time,  and  not  at  any  particular  time. 


(a)  7  Ad.  &  El.  124. 
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The  works  might  continue  for  years,  the  surface  damage 
increasing  every  day ;  should  the  compensation  all  be  made 
at  once  ?     It  could  not,  and  the  liability  to  make  compen- 
sation, therefore,  could  be  no  qualification  of  the  right  to 
enter.     The  non-payment  of  the  compensation  subsequently 
to  the  damage  being  committed,  would  not  make  the  de- 
fendants trespassers  ab  initio,  for,  although  if  the  mode  of 
exercising  the  right  was  unlawful,  the  Court  would  take  the 
parties  to  have  acted  unlawfully  throughout,  and  to  have 
intended  so  to  act ;  yet  they  would  not,  in  a  case  like  the 
present,  deem  the  defendants  liable  to  damages  for  the  tres- 
pass fiom  its  commencement,  by  reason  of  the  non-payment 
of  compensation.     The  Six  Carpenters'  case  (a),  supported 
this  aigument.     But,  if  by  reason  of  the  non-payment  of 
compensation,  precedently  to  the  trespass,  the  defendants 
were  not  made  trespassers  ab  initio,  such   compensation 
fivmed  no  part  of  the  prescription  which  they  set  up,  and 
was  unnecessary  to  be  alleged.     Gray^s  ea^se  was  like  this ; 
there  seemed  to  have  been  no  doubt  that  the  right  to  be 
enjoyed  there,  created  an  obligation  to  make  a  render ;  but 
in  setting  out  the  right,  the  obligation  was  not  set  out,  and 
it  was  held  that  it  was  all  one  prescription ;  as  if  the  right 
not  complete  without  the  obligation.     There  might  be 
where  collateral  acts  need  not  be  set  out  to  complete 
a  prescription.     In  Grajfs  case^  and  a  Devonshire  case  (6), 
die  acts  of  enjoyment  and  of  obligation  were  concurrent, 
bat  the  allegation  of  the  right  was  held  sufficient,  without 
die  statement  of  any  conditional  obligation.     The  subse- 
quent decision  in  Lovelace  v.  Reignolds^  did  not  impugn 
the  authority  of  Graffs  case,  but  a  distinction  between  the 
two  was  drawn  by  the  Judges  by  whom  judgment  was  given 
in  the  former.     The  more  recent  cases  cited  on  the  other 
ade,  had  no  effect  upon  the  decisions  already  referred  to. 
Bat  admitting  this  compensation  to  be  a  condition  engrafted 
upon  the  exercise  of  this  right, -the  word  condition  was  sus- 
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(6)  Cited  in  Oray*s  case^  5  Rep.  78  b. 
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ceptible  of  two  meanings.  It  might  be  that  the  non-per- 
formance of  a  condition  rendered  the  act,  subject  to  such 
condition,  wrongful  from  its  commencement,  but  that  was 
not  the  legal  effect  which  could  accrue  in  the  present  in- 
stance :  or  it  might  be,  that  if  a  man  did  certain  acts,  the 
obligation  to  do  certain  other  acts  accrued  thereon,  and  this 
was  the  sense  in  which  the  Court  would  view  the  term  in 
the  present  case.  Thus  if  the  crown  had  a  right  to  enter 
the  closes  of  the  plaintiff,  in  a  certain  sense,  a  condition 
attaching  to  such  right  of  entry,  was  the  making  compensa- 
tion for  the  damage  done  to  the  surface  soil,  but  the  legal 
effect  of  such  condition,  was  not  that  it  should  be  complied 
with  precedently  to  the  exercise  of  the  right,  or  even  con- 
temporaneously with  it,  and  it  was  not  requisite,  therefore, 
that  it  should  be  set  out  in  the  pleadings  in  this  case,  as 
forming  a  part  of  the  prescription  by  which  the  crown 
exercised  that  right,  or  as  confirming  the  right  itselE  It 
was  a  consequence  of  the  user  of  the  right,  but  not  a  part 
of  the  prescription  itself,  upon  which  the  right  was 
exercised. 

Cur.  adv.  vuU. 


TiNDAL,  C.  J. — This  case  has  been  brought  before  us 
on  a  motion  made  by  each  party,  that  the  Court  should 
direct  in  what  mode  the  verdict  of  the  jury,  upon  the  trial 
at  bar,  should  be  entered  upon  the  several  issues  raised 
upon  the  record.  In  consequence,  however,  of  the  agree- 
ment between  the  learned,  counsel  during  the  course  of  the 
argument  as  to  the  finding  upon  several  of  the  issues,  the 
only  question  which  remains  to  be  considered  by  us,  is  as 
to  the  mode  of  entering  the  verdict  upon  the  issue  raised 
on  the  third  plea ;  for  when  the  proper  finding  upon  that 
issue  is  ascertained,  the  verdict  upon  the  fifth  and*  seventh 
will  follow  the  same  course.  By  the  third  plea,  the  de- 
fendants justify  under  a  prescription  in  the  name  of  King 
George  the  Third,  in  right  of  the  Duchy  of  Lancaster,  to 
enter  upon  the  land  in  question  for  the  purpose  of  getting 
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ooalsy  iroDDtone,  ore,  and  other  minerab ;  and  to  dig  and 
open  mines  therein  for  that  purpose,  and  to  take  and  carry 
away  the  same,  doing  no  more  damage  than  is  necessary  for 
that  purpose,  and  this  prescription  the  plaintifip  traverses  in  his 
replication,  and  issue  is  joined  thereon.  But  by  the  foiuth 
[dea,  the  defendants  further  justify  under  a  prescription  in 
the  same  terms  as  the  last,  adding  thereto  this  qualification 
or  ocmditioii,  viz.,  "  making  and  paying,  to  wit,  to  the 
tenant  or  occupier  for  the  time  being  of  such  lands,  a 
leasonable  compensation  and  satisfaction  when  demanded 
br  the  user  thereof,  and  for  all  damages  occasioned  or  to 
be  occasioned  to  the  surface  of  the  said  lands  thereby." 
The  plaintiff  in  his  replication  admits  the  prescription  so 
last  pleaded,  and  alleges  a  refusal  on  the  part  of  the  de- 
fendants, when  the  same  was  demanded,  to  pay  a  reasonable 
compensation  for  sur&ce  damage,  and  issue  being  taken  on 
tlus  allegation,  the  verdict  is  found  for  the  defendants.  As 
no  evidence  was  given  at  the  trial  of  any  other  prescription 
than  that  which  was  admitted  by  the  pleadings,  the  defend- 
ants must  be  considered  in  the  same  situation  as  if  that 
conditional  prescription,  and  that  only,  had  been  proved 
at  the  trial ;  and  the  question  between  the  parties  therefore 
a,  whether  evidence  given  of  such  qualified  or  conditional 
prescription,  would  support  the  prescription  stated  in  the 
third  plea,  omitting  the  qualification  or  condition?  On 
the  part  of  the  defendants,  it  was  argued  that  the  condition 
is  a  condition  subsequent  only,  that  as  it  is  impossible  the 
damages  can  be  ascertained,  much  less  paid,  until  after  the 
minerals  are  taken,  and  as  it  is  even  uncertain  whether 
they  will  ever  be  demanded,  it  must  be  unnecessary  for  the 
defendants  to  shew  this  condition  in  their  pleadings,  but 
that  the  same  and  also  the  breach  of  it  ought  to  come  from 
the  other  side.  On  the  part  of  the  plaintiff  it  is  insisted, 
that  the  prescription  is  one  entire  prescription,  both  in  form 
and  substance,  and  that  it  is  a  fatal  variance  if  such  pre- 
scription is  pleaded  as  an  absolute  prescription,  without 
qualification  or  condition  annexed  to  the  same ;  and  u|>on 
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consideration  we  are  of  opinion  that  thb  objection  on  the 
part  of  the  plaintiff  ought  to  prevail.  That  the  performance 
or  non-performance  of  the  condition  must  be  altogether  a 
matter  subsequent  m  point  of  time  to  the  exercise  of  the 
right  set  up  by  the  prescription  is  undoubtedly  true ;  and 
the  consequence  is,  that  the  defendants,  who  set  up  the 
prescription,  cannot  be  called  upon  to  all^e  the  perform- 
ance of  it,  but  that  the  breach  of  such  condition  must  be 
shewn  by  the  other  party.  And  to  this  effect  the  case  of 
Lister  y.  Lobby  and  another  (a)  is  in  point  But  we  think 
that  the  real  question  is,  whether  the  prescription  set  out 
in  the  fourth  plea  is  one  entire  prescription,  or  whether  it 
may  be  considered  virtually  as  two  prescriptions,  one  of 
the  lord  of  the  manor  to  enter  to  take  the  minerals,  another 
on  the  part  of  the  land  owners  to  demand  reasonable  com- 
pensation for  the  surface  damage.  And  it  appears  to  us 
to  be  one  entire  prescription.  If  the  right  set  up  by  the 
defendants  in  their  fourth  plea  had  been  claimed  under  a 
grant  by  the  tenants,  or  a  reservation  by  the  lord,  and  the 
deed  when  produced  had  shewn  the  grant  or  reservation 
to  be  '^that  the  lord  should  enter,  paying  a  reasonable 
compensation,"  there  could  be  no  doubt,  as  we  conceive, 
that  a  plea  which  omitted  the  condition  would,  upon  such 
evidence,  be  found  against  the  party  pleading  it  And  the 
rule  of  construction  must  be  the  same,  whether  the  right  is 
founded  upon  a  grant  or  immemorial  prescription,  which  pre- 
supposes agrant,  and  this  construction  agrees  with  the  opinion 
of  the  Court  in  Grray*9  case  (6),  where  the  plaintiff  entitied 
himself  to  have  common  of  pasture,  in  the  place  in  which, 
&C.,  and  the  jury  found  that  he  ought  to  have  the  same  com- 
mon, but  that  every  copyholder  had  used  to  pay,  time  out 
of  mind,  for  the  same  common,  a  hen  and  five  eggs  every 
year.  For  although  the  Court  held,  in  that  case,  that  on 
that  verdict  the  plaintiff  should  have  judgment,  **  for  the 
plaintiff  need  not  shew  more  than  makes  for  him,  and  is  of 


(a)  7  Ad.  &  £1.  124. 


(6)  6  Rep.  78  6. 
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his  part ;"  yet  it  is  expressly  said  by  the  Court  ^^  that  if 
the  juiy  had  found  that  the  plaintiff  should  have  common, 
paying  so  many  hens  or  eggs,  the  issue  had  been  found 
against  him,  because  it  is  parcel  of  the  custom."    And  in 
the  case  of  Lovelace  v.  Reignolds  (a),  the  Court,  referring 
to  Qraffe  case,  which  had  been  decided  two  years  before, 
state  the  ground  of  that  decision  to  have  been,  that  in  that 
case  ^  there  were  two  prescriptions,  the  one  for  the  com- 
moner,  the  other  for  the  lord,"  and  in  the  case  then  before 
them,  where  the  prescription  was  for  common  generally, 
and  the  jury  had  found,  that  the  defendant  had  common 
there,  by  prescription,  prout,  &c,  ^*  paying  for  it  every  year 
a  penny  to  the  plaintiff,"  the  Court  held  the  verdict  to  be 
against  him  who  pleaded  the  prescription.     '^  For  the  pre- 
scription," they  sud,  ''is  entire,  and  the  payment  of  a 
penny  annually,  is  parcel  of  the  prescription,  and  it  shall  be 
intended  to  be  as  usual  as  the  common,  and  that  they  began 
at  (me  time."    And  we  think  that  the  question  as  to  the 
finding  of  this  prescription,  in  the  third  plea,  must  be  de- 
dded  on  the  principles  above  laid  down,  and  that  there 
bas  been  afiiilure  of  proof  of  the  prescription,  and  that  the 
verdict  on  the  issue  raised  on  the  third  plea,  must,  there- 
fore, be  entered  for  the  plaintiff. 

Rule  accordingly. 


1842. 
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(a)  Cro.  Elix.  546,  6(53. 
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1842.  Kerr  v.  Jestov. 

Wbeienar-     f^GLE  Aewedcaxsse  agunst  a  rule  niri  obtained  hj  Bytes, 


Isffcs  the  time  requirh^  the  plamtiff  to  paj  certain  sums  of  money  men- 
'md^«m^  tioned  in  an  award  made  in  this  caose.  It  appeared,  that  the 
m  paiticiilar  arbitrator  was  required  by  the  sobmiaBion  to  make  his  award 
■  to  be  am-      within  fflx  weeks  fiom  the  time  of  his  nomination*     A  power 


doshe  of  that    ^'^^  however,  giyen  him,  by  the  salHnianon  to  enlarge  the 
^7-  time  for  making  his  award,  and  he,  accordingly,  on  the 

12th  of  June,  enlaiged  the  time  '*  until  the  Ist  of  July  next** 
On  the  1st  of  July,  he  made  his  award.  The  enlargement 
was  made  part  of  the  rule  of  Court  It  was  submitted,  that 
the  award  was  made  too  late,  as  the  word  ^  until"  could  not 
be  considered  as  inclusive  of  the  1st  of  July. 

Bylesy  in  support  of  the  rule,  contended,  that  the  word 
^  until"  must  be  considered  as  either  indusive  or  exclusive, 
according  to  the  intention  of  the  parties  using  that  ex- 
pression. Here,  it  was  evident,  that  it  was  meant  to  be 
inclusive  of  that  day.  The  word  '^  until"  was  analogous  to 
the  word  ^'  from"  which,  it  had  been  held,  was  to  be  con- 
strued as  inclusive  or  exclusive,  so  as  best  to  effectuate  the 
deeds  of  parties  and  not  to  destroy  them.  Pugh  v.  Duke  of 
Leeds  (a)  was  an  authority  to  that  effect      There,  Lord 

(a)  Cowp.  714. 
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Mansfield  said,  ''the  ground  of  the  opinion  and  judgment        1842. 
which  I  now  deliver  is,  that  *fix)m'  may  in  vulgar  use,  and        ]2JJ[^ 
even  in  strict  propriety  of  language,  mean,  either  inclusive  «• 

or  exclusive;  that  the  parties  necessarily  understood  and 
used  it  in  that  sense,  which  made  their  deed  effectual ;  that 
Courts  of  justice  are  to  construe  the  words  of  parties,  so  as 
to  effectuate  their  deeds  and  not  to  destroy  them ;  more 
especially  where  the  words  themselves  abstractedly  may 
admit  of  either  meaning.''  In  B,  v.  Knight  and  Others  {a). 
Lord  Tenterden  expressed  a  similar  opinion  on  the  meaning 
of  **  from"  in  an  indictment  as  applicable  to ''  place ;"  and  in- 
timated his  dissent  from  the  decision  of  the  Court  in  R.  v. 
GamUngay  (6),  where  the  word  ''  from"  had  been  held  only 
to  be  capable  of  an  exclusive  sense. 

Williams^  J. — The  objection  is,  that  the  award  was 
made  out  of  time,  as  it  was  made  on  the  1st  of  July. 
Whether  it  was  or  no,  depends  on  the  meaning  of  the  word 
''ontiL"  Now,  there  is  no  doubt,  that  independent  of  the 
case  of  Pugh  v.  Duke  of  Leeds,  there  is  no  absolute  rule  as 
to  the  meaning  to  be  attached  to  the  word  ''  until,"  as  it 
may  be  construed  either  as  inclusive  or  exclusive,  as  it  may 
with  strict  proprie^  mean  either.  I  think  that,  in  the 
present  case,  it  was  meant  to  be  inclusive  of  the  day  on 
which  the  award  was  made.  I  think,  therefore,  that  con- 
struction should  be  put  on  it  ''  ut  res  magis  valcat  quam 
pereat,"  and,  therefore,  that  this  objection  is  not  sustainable 
in  point  of  law. 

Rule  absolute  (c). 

(a)  7  B.  &  C.  413.  3,  p.  535,  O.  S.,  where  Patteson, 

(6)  3  T.  R.  513.  J.,   intimated  a  strong  opinion 

(e)  lliere  were  other  objections  that  the  word  "  till"  included  the 

in  this  case,  in  which  the  de-  day  to  which  it  was  prefixed,  he 

cision  did  not  proceed,  and  which  having  used  it  in  that  sense,  in 

tte   consequently  not  reported,  an  order  for  time  to  plead. 

See  Dakhu  v.  Wagner,  ante,  vol. 
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COATES  V.  MUDOE. 

{Before  the  four  Judges.) 

Where  tn  in-  v^ ASE  against  the  sherifiP  for  an  escape.     The  prisoner 

ealledforata  had  been  in   custody  on  an  execution.      The  defendant 

produo^'Sle  plead^d  not  guilty.     The  writ  had  been  in  the  hands  of  the 

attorney  of  the  sheriff's  officer,  and  at  the  trial  which  took  place  before 

pertj  required  ''  ,     , 

to  produce  it,  Wightfnan,  J.,  at  the  last  assizes  at  Liverpool,  the  plaintiff, 
whether  he  ^  order  to  connect  the  sheriff  with  the  arrest,  attempted  to 
^VSJwT^*^  prove  the  warrant  in  the  hands  of  his  officer.  The  officer 
poiSMsioii,  the  was  called  on  to  produce  the  warrant,  and  he  said  that  he  had 

otnectofinch     .  ...  .  rmii«it  i 

question  heiog  It  not  m  his  possession.  The  defencLant  s  attorney  was  then 
^"^]^,^l^  called  and  asked  whether  he  had  got  the  warrant  in  his 
eridenoeof^e  possession.  The  defendant's  counsel  objected  to  this  question, 
inttrument       and  asked  the  attorney  whether  all  the  papers  which  he 

held  connected  with  the  cause  had  not  come  into  his  hands 
as  attorney  for  the  defendant  and  for  the  purpose  of  de- 
fending this  action.  The  attorney  answered  this  question 
in  the  affirmative,  on  which  it  was  submitted,  that  he  could 
not  be  asked  the  question  proposed  on  the  other  side  as  all 
the  knowledge  he  had  on  the  subject  was  obtained  by  him 
from  his  client  for  the  purposes  of  the  cause.  The  learned 
Judge,  however,  was  of  opinion,  that,  whether  he  had  or  had 
not  the  warrant,  was  a  fact  within  his  own  knowledge, 
which  he  might  be  called  on  to  answer  in  order  to  let  in 
secondary  evidence  of  the  contents  of  the  instrument  itself 
The  question  was  then  answered,  secondary  evidence  of  the 
warrant  was  given,  and  the  plaintiff  had  a  verdict 

CrestweU  moved  for  a  rule  to  shew  cause  why  this  ver- 
dict should  not  be  set  aside,  and  a  nonsuit  entered.  The 
question  put  to  the  attorney,  ought  not  to  have  been  ill- 
lowed.      Robson,  Assignee  of  Blakey  v.  Kemp  {a)  is  in 

(a)  5  Bap.  52. 


V. 

MUDGE. 
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point     Tliere  it  was  held,  that  an  attorney,  having  as  such        1^2. 
come  to  the  knowledge  that  an  instrument  had  been  de-       Coates 
strojed,  could  not  be  asked  a  question  which  he  could  only 
HDswer  fix>m  knowledge  obtained  in  his  character  of  attorney. 
Lord  EUenborough  there  said,  *'  I  think  if  the  only  know- 
ledge he  has,  as  to  the  destruction  of  the  instrument  was 
acquired  from  the  confidential  communication  made  to  him 
as  an  attorney,  that  he  cannot  be  examined  upon  it"     [  WU- 
Uams,  J. — Was  the  witness  here  the  attorney  only,  or  the 
under  sheriff?]     He  was  the  attorney,  and  not  the  under- 
sheriff,  and  had  only  acquired  his  knowledge  in  the  cha- 
racter of  attorney.     [^fFightman,  J. — ^The  rule  I  adopted 
was  taken  fit>m  the  case  oiBevan  v.  Waters  (a) ;  there,  notice 
had  been  given  on  the  day  before  the  trial  to  produce  a 
letter,  the  party  living  more  than  one  hundred  miles  fix>m 
London.     The  letter  not  being  produced  on  this  notice, 
Serjt  WUde  called  the  defendant's  attorney  into  the  box, 
and  asked  him  whether  he  had  that  letter  in  his  possession. 
The  question  was  objected  to  as  a  violation  of  the  rule  re- 
lating to  privileged  communication.     Lord  C.  J.  Best^  said, 
that  he  recollected  that  Lord  Mansfield  had  decided  that 
an  attorney  was  bound  to  answer  the  question.     The  object 
was  to  let  in  the  secondary  evidence,  in  case  the  document 
was  not  produced,  and,  therefore,  he  thought  the  question 
oaght  to  be  answered.]     That  decision  is  in  opposition  to 
the  rule  which  has  always  been  established  with  regard  to 
the    confidential   communications  between  attorneys  and 
dients.    No  information  obt^ned  can  be  revealed  by  the 
attorney. 

Lord  Denman,  C.  J. — ^The  rule  has  never  been  under- 
stood to  be  so  extensive,  as  is  now  contended  for,  and  as 
there  is  a  case  directly  in  point,  declaring  that  for  the  pur- 
pose of  letting  in  secondary  evidence  of  an  instrument  not 

(a)  Moo.  &  Mai.  235. 
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produced  soch  a  question  may  be  put  and  answered,  we 
are  of  o{»nion  that  the  course  pursued  here  was  right,  and 
that  there  is  no  ground  for  granting  this  application. 

Rule  refused. 


A  rule  Ibr 


tot 

lepficitioii  ai 
fnwoHm, 
ihonldlw 
drawn  up  ob 
n  lading'  the 
repncetWH. 


Danikli  17.  Lkwx& 

JeRVIS  shewed  cause  against  a  rule  nisi  obtained  by 
Warren^  for  setting  aside  a  demurrer  to  a  replication.  As 
a  preliminary  objection,  it  was  submitted  that  the  rule  had 
not  brou^t  sufficient  materials  before  the  Court  to  sustain 
the  present  fqpplicaticm.  It  was  merely  drawn  up  cm  reading 
the  demurrer,  and  an  affidavit  identifying  that  pleading  with 
the  cause.  It  did  not  bring  before  the  Court  the  replication 
itself  or  any  other  pleadings  in  the  cause.  It  was  impos- 
sible that  the  Court  could  judge  whether  the  demurrer  to 
the  replication  was  good  or  bad,  unless  the  rejdication  was 
brought  before  it 

Warren  appeared  to  support  the  rule. 

Williams,  J. — That  is  a  good  objection.  The  rule  is, 
to  set  aside  the  demurrer  because  it  is  frivolous,  but  I  cannot 
judge,  whether  it  is  frivolous  or  not,  without  having  the 
pleadings  before  me.  The  present  rule,  must,  thereforet, 
be  discharged,  but  as  that  dischaige  proceeds  cm  a  pre- 
liminary objection,  it  must  be  discharged  without  costs. 


Rule  dischaiged  without  costs. 
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Regima  v.  Morton. 

wTHITEHURST  moved  for  a  certiorari  to  remove  an  The  Court  re- 
indictment for  perjury  from  the  comity  of  Leicester  to  awrito^er- 
London,  in  order  that  it  might  be  tried  by  a  special  jury.  moSn/itti  fal 
The  perjury  was  alleged  to  have  been  committed  by  the  ^'^2J!"V^ 
defendant  in  evidence  which  he  gave  in  reference  to  the  theooantjof 
subject  matter  of  an  action  brought  against  his  father,  a  London,  to  be 
horier  in  Leicester,  and  it  was  sworn  that  the  truth  or  false-  ^iIjj™*^™ 
hood  of  his  testimony  would  materially  depend  upon  the  V^^^^P^^'l 
result  of  a  long  series  of  accounts.     It  was  also  expected  that  of  the  eridence 
a  point  of  law  would  be  raised  on  the  trial  Sefendimt, 

would  depend 
upon  the  result 

WiTiTJAMfl,  J. — Hosiers  and  other  tradespeople  under-  ofalongierief 
Hand  accounts  as  well  as  baronets  and  squires,  for  aught  I  and  that  a 
know,  and  as  the  indictment  is  to  be  tried  before  a  Judge  of  ^{ncely  to 
,  and  not  at  Sessions,  I  think  the  writ  should  not  go.    ^  ijaiiedTin 

'  '  ^        hisfafor. 

Rule  refused 


Doe  dem.  Morgan  v.  Ror. 
m}iCKINSON  moved  for  judgment  against  the  casual  Where  serrice 
ejector.     The  tenant  in  possession  was  a  person  named  rationed  no- 
Watkins,  and  the  affidavit,  on  which  the  motion  was  founded  *><»«»  cj«ct- 

nent  was 

itated  that  service  had  been  effected  on  his  mother-in-law,  Bwom  to  have 
who  Uved  with  him,  upon  the  premises,  and  that  on  the  upon  the  mo- 
10th  of  January,  the  wife  of  the  tenant  stated  to  the  de-  STt^rif 
pooent  that  his  mother-in-law  had  delivered  the  declaration  ix»«ssion 

upon  the  pre- 
Uld  notice  to  her.  mises,  and  that 

the  wife  of  Uie 
tenant  had 

Williams,  J.,  granted  a  rule  nisi.  ra  Ae^dT* 

before  Term, 
.  .  that  the  papers 

Rule  nisi  granted.       had  been 

handed  to  her, 
the  Court  granted  a  mle  mn  for  judgment  against  the  casual  ejector. 


IMS. 


TWCim        fVlLSOX  mm^  iar  a  nMnHaniii  to  be  cKiecteJ  to  Mr. 

Ser|K.  jidmaUf  the  CImuiium  cf  die  Middlfwex  Seseiaoa, 
icqainn^  lum  to  g;nnK  pffooes  far  die  oppcehmsioii  of  two 
pfiMMBjmed  Rill  H,  ipiPrt  wlioai  a  tme  bill  of  indict- 
meothad  been  letuiued  faj  diegmid  jmj  far  kegnng  a 
owHHiiin  ganing  hooKi  Fraoi  die  alDdafil  of  Xenophoii 
Jadanan,  die  tai— iiitor^  it  ifiycaied  tbal  the  indictment 
i  ^  had  been  prefienedy  aad  a  tnie  bill  fimnd  in  the  month  of 
Jon^  IMl :  On  die  4th  of  Joty,  die  pnosecotor  went  to 
Parii^  from  which  place  he  irtmnwl  in  die  mondi  of  De- 
oembeTy  far  die  pmpoae  of  anertaining  whether  any  steps 
had  been  taken  to  ptucme  die  apprdiension  of  die  two  de- 
fendants.. Finding  thai  his  attomej  had  not  obtained 
process  against  diem,  he  earned  an  application  to  be  made 
to  the  learned  Chainnan  of  the  Middlesex  Session^  on  die 
3id  of  Januarr,  1842,  for  process,  wfaidi,  however,  was  ve- 
fbsed,  iqpon  die  groond  of  the  long  interral  sxnce  the  in- 
dictment had  been  foond.  He  now  swore  diat  it  was  a 
bona  fide  proeecntion,  iqpon  which  he  was  desiroos  of  pro- 
ceeding. 

Williams,  J. — I  am  not  aware  of  any  instance  of  a 
mandamos  being  directed  to  a  josdce  for  soch  a  purpose. 
I  am  not  prepared  to  say  that  the  reason  given  at  Sessions 
£»r  the  refusal  to  grant  the  i^qfdicadon  was  a  bad  one,  and 
I  think  that  if  the  {xosecutor  can  vary  the  state  of  focts,  he 
must  go  to  the  Sessions  agaio. 

Role  refused. 
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1842. 

Petier  v.  Booth. 
{Before  the  four  Judges.) 

Assumpsit  for  the  recovery  of  a  sum  of  4/.     The  case  Where  a  ihe. 

...  riff  had  bwpjiff 

was  sent  by  a  writ  of  trial  to  the  sheriff  of  Yorkshire.     The  proceedingt 
writ  was  returnable  on  the  27th  of  July.     On  the  26th,  ^^^  "^ 
the  sheriff,  attended  by  a  jury,  proceeded   to  dispose  of  day  on  which 
the  cases  sent  to  him  under  writs  of  trial.     One  of  the  returnable,  and 
nomber  which  stood  immediately  before  the  present  case  p^^  ^he  whole 
was  an  action  between  the  same  parties,  and  the  jury  gave  ?*y'  JJ^r^at 
a  verdict  for  the  plaintiff.     The  defendant  upon  this  ob-  a  few  minutet 
jected  to  the  whole  panel,  and  the  sheriff  having  allowed  at  night,  to 
4e  objection^  adjourned  the  Court  to  the  following  day,  in  ^^ct,  but* 
orfer  to  assemble  another  jury.     On  the  morning  of  the  did  not  return 
27th  the  Court  again  assembled,  and  this  case  was  begun,  diet  until  after 
The  trial  continued  up  to  ten  minutes  to  twelve  o'clock  at  objection  was 
nig^t,  at  which  time  the  jury  retired  to  consider  the  verdict.  |^e"^^ct*^ 
The  jurymen  remained  in  consultation  till  half-past  twelve  being  riv«i, 

,  ,  ,        but  such  ob- 

o'dock,  when  they  returned  into  Court  with  their  verdict  jection  was 
No  objection  was  then  made  on  either  side,  that  the  mom-  J^rdict  had 
bg  of  the  28th  had  arrived,  and  that  the  power  of  the  ^"^^i^i, 
flkeriff  was  at  an  end.     The  jury  gave  a  verdict  for  the  Court  held, 
defendant     An  objection  was  then  made  on  the  part  of  riffhadpro. 
die  plahitiff,  (bat  the  sheriffs  authority  had  expked,  and  ^^^^^^ 
that  he  had  no  power  to  receive  and  record  the  verdict  the  verdict. 

-_  .  ,  and  renued  to 

Toe  sheriff,  however,  refused  to  yield  to  the  objection,  and  set  aside  his 
he  recorded  and  returned  the  verdict  in  the  usual  manner.     |[^|^Li^."^' 

Netoton  moved  for  a  rule,  to  shew  cause  why  the  verdict 
and  return  of  the  sheriff  should  not  be  set  aside  for  irregu- 
larity, on  the  ground  that  the  sheriffs  power  had  expired 
on  the  27th,  on  which  day  the  writ  was  returnable.  He 
cited  Mortimer  v.  Preedy{a).     In  that  case,  the  writ  of 

(a)  3  Mee.  &  Wels.  602. 
VOL.  L — V,  8.  N  N  D.  P.  C. 
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trial  was  returnable  on  the  19th  of  January,  and  the  Court 
at  which  the  trial  was  appointed  to  take  place  was  held  on 
the  18  th  of  January,  but  it  was  adjourned  to  the  20th,  on 
which  latter  day  the  trial  actually  took  place,  and  a  verdict 
was  given  by  the  jury,  and  was  duly  returned  by  the 
under-sheriff.  The  record  in  that  case  stated  the  trial  to 
have  taken  place  on  the  18th  of  January,  but  the  Court 
of  Exchequer,  notwithstanding  this  allegation  on  the  reo^, 
held  the  proceedings  to  be  irregular,  and  set  them  aside. 


Feb  Curiam. — The  case  cited  does  not  go  the  length 
supposed.  In  that  case,  the  Court  merely  intimated  a 
doubt  whether  there  were  not  many  difficulties  connected 
with  the  delay  of  the  execution  of  the  writ  The  circum- 
stances here  are  different  The  case  was  begun  on  a  day 
when  the  sheriff^s  power  was  still  in  existence ;  it  continued 
throughout  that  day.  The  whole  proceeding  was  bon&  fide : 
and  when  that  had  passed,  no  objection  was  made  to  re- 
ceiving the  verdict,  till  after  the  party  saw  that  the  verdict 
was  not  in  his  favour.  Under  such  circumstances,  he 
cannot  now  be  allowed  to  set  aside  the  proceedings. 

Rule  refused. 


Reoina  r.  Cavanaoh. 

On  a  return  "  HE  Solicitor  General  and  Cowling  shewed  cause  against 

habeas  corpus,  ^  ^'^  ^*^^»  obtained  by  James,  for  issuing  a  writ  of  habeas 

menr"°f  *  h.  ^^T^"^  ^^  hviiig  up  the  body  of  the  defendant  Cavanagh 

was,  "  That  from  the  house  of  correction  at  Reading,  on  the  ground 

▼anagh,  on  the  ^^^  ^^^  commitment,  pursuant  to  which  he  was  detained 

17th  day  of 

November  instant,  at  the  parish  of  St.  Mary,  in  the  said  borough  did  go  about  and  endeavour  to 
procure  charitable  contributions,  under  a  false  pretence  of  being  able  to  abstain  from  food  for  a 
period  of  five  years  and  six  months,  and  for  which  offence,  the  said  Bernard  Cavanagh  is  ordered 
to  be  committed  to  the  House  of  Correction,  at  and  in  the  said  borough,  there  to  be  kept  to  hard 
labour  for  the  space  of  three  calendar  months :  Held^  that  the  commitment  was  insufficient,  under 
the  5  Geo.  4,  c.  83,  s.  4,  and  that  the  defendant  was  entitled  to  his  discharge. 
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in  castody,  was  insufficient  in  point  of  law.     The  commit-        1842. 
ment  was  in  the  following  form :  Beowa 


**  Boroi:^  of  Beading,  to  wit :  To  all  and  every  the  con- 
stables and  other  officers  of  the  peace  for  the  said  borough 
whom  these  may  concern,  and  to  the  keeper  of  the  house 
of  correction  at  and  in  the  said  borough. 

**  These  are  in  her  Majesty's  name  to  command  you  and 
efeiy  of  you  the  said  officers,  forthwith  safely  to  convey 
and  deliver  into  the  custody  of  the  said  keeper  the  body 
of  Bernard  Cavanagh,  being  charged  and  convicted  before 
me,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
•id  borough,  by  the  oath  of  Harriet  Hart  and  others,  of 
being  a  rogue  and  vagabond  within  the  intent  and  meaning 
of  the  statute  made  in  the  fifth  year  of  the  reign  of  his 
Mqesty  King  Greorge  the  Fourth,  entitled,  '  An  Act  for 
the  Punishment  of  Idle  and  Disorderly  Persons  and  Bogues 
od  Vagabonds  in  that  part  of  Great  Britain  called  Eng- 
land;' for  that  the  sdd  Bernard  Cavanagh,  on  the  17th 
day  of  November  instant,  at  the  parish  of  Saint  Mary,  in 
the  said  borou^,  did  go  about  and  endeavour  to  procure 
diaritable  contributions  under  a  fidse  pretence  of  being 
able  to  abstain  fix>m  food  for  a  period  of  five  years  and  six 
montha ;  and  for  which  offence  the  said  Bernard  Cavanagh 
is  ordered  to  be  committed  to  the  house  of  correction  at 
and  in  the  said  borough,  there  to  be  kept  to  hard  labour 
far  the  space  of  three  calendar  months ;  and  you,  the  said 
keeper,  are  hereby  required  to  receive  the  said  Bernard 
Cavanagh  into  your  said  prison,  and  him  safely  there  to 
laep  to  hard  labour  for  the  space  of  three  calendar  months, 
and  for  your  so  doing,  this  shall  be  to  you  and  every  of 
JOQ  a  sufficient  warrant. 
**  Given  under  my  hand  and  seal,  this    18th  day  of 

Nov^nber,  1841. 

Samuel  (>haee, 

Mayor,^ 
N  N  2 


9. 
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548  CASES  ON   POINTS  OF   PRACTICR,   Q.   B. 

1842.  The  commitment  was  founded  on  the  5  Geo.  4,  c  83, 

Regina      ^  ^*     Th^*  section  enumerated  a  number  of  persons  who 
V.  were   to  be  considered  rogues  and  vagabonds.      Among 

them  was  designated,  ^' every  person  going  about  as  a 
gatherer  or  collector  of  ahns,  or  endeavouring  to  procure 
charitable  contributions  of  any  nature  or  kind,  under  any 
false  or  fraudulent  pretence.''  It  then  proceeded  to  pro- 
vide that,  <*  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  such  offender,  (being  thereof  convicted  befine 
him  by  the  confession  of  such  offender,  or  by  the  evidence 
on  oath  of  one  or  more  credible  witness  or  witnesses)  to 
the  house  of  correction,  there  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  three  calendar  months."  On  this 
rule,  the  only  document  before  the  Court  was  the  vearrant 
of  commitment,  and  upon  that  alone  the  Court  must  decide. 
No  conviction  being  returned,  whether  there  was  any  to 
support  the  warrant  could  not  be  investigated  by  die 
Court  Having  been  convicted  by  a  competent  authority, 
and  committed  to  the  house  of  correction,  pursuant  to  the 
conviction,  it  was  a  sufficient  answer  on  the  part  of  the 
officer  to  justify  his  detention  of  the  defendant  If  any 
objection  existed  to  the  conviction,  it  might  be  removed 
by  certiorari  into  the  Court  of  Queen's  Bench,  and  an 
application  made  there  to  quash  it  Here,  however,  die 
validity  of  the  conviction  could  not  be  considered*  In 
Brast  Crosby* 8  cote  (a),  which  was  an  application  to  dis- 
charge Crosby  out  of  custody,  on  a  commitment  by  the 
house  of  Commons  for  an  allied  contempt.  Lord  Chief 
Justice  De  Grey  said,  speaking  of  the  writ  of  habeas 
corpus,  **  This  is  a  writ  by  which  the  subject  has  a  r^t 
of  remedy  to  be  discharged  out  of  custody  if  he  hath  been 
committed,  and  is  detained  contrary  to  law ;  therefore,  the 
Court  must  consider  whether  the  authority  committing  is 
a  legal  authority ;  if  the  commitment  is  made  by  those  who 


(a)  3  Wils.  18S. 


\ 


9. 
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have  authority  to  commit,  this  Court  cannot  dischaige  or       1842. 
bul  the  party  committed,  nor  can  this  Court  admit  to  bail       rkoiwa 
one  charged  or  committed  in  execution."    Again,  *^  when 
the  House  of  Commons  adjudge  anything  to  be  a  contempt, 
or  a  breach  of  privilege,  their  adjudication  is  a  conviction, 
and  their  commitment  in  consequence,  is  execution ;  and 
DO  Court  can  discharge  or  bail  a  person  that  is  in  exe- 
cution by  the  judgment  of  any  other  Court    The  House 
of  Commons,  therefore,  having  an  authority  to  commit, 
and  that  commitment  being  an  execution,  the  question  is, 
what  can  this  Court  do?      It  can  do  nothing  when  a 
penoo  18  in  execution,  by  the  judgment  of  a  Court  having 
a  competent  jurisdiction ;  in  such  case,  this  Court  is  not  a 
Court  of  Appeal"     Here,  the  magistrate  who  convicted 
die  defendant  had  competent  jurisdiction  to  commit,  and 
diia  being  a  commitment  pursuant  to  a  conviction,  it  was 
a  commitment  m  execution.     Being  so,  this  Court  had  no 
pofwer   to  interfere  with  the  custody  of  the  defendant. 
Again,  in  the  case  of  Rex  v.  Suddu(a)y  it  was  held  to  be 
asoflfeient  return  to  a  habeas  corpus,  that  the  defendant 
is  in  custody  under  the  sentence  of  a  jurisdiction  competent 
to  inqoire  of  the  offence  and  to  pass  such  a  sentence, 
without  setting  forth  particular   circumstances  necessary 
to  warrant  such  a  sentence.     There,  the  defendant  was  in 
OQStody  under  a  sentence  to  fourteen  years'  transportation 
paved  by  a  court  martial.     There,  the  opinion  of  Lord 
Ktmgan  was  to  the  effect,  that  as  the  court  martial  appeared 
to  have  jurisdiction  to  pass  the  sentence  pronounced^  it 
nuist  be  assumed  that  that  jurisdiction  had  been  properly 
exerciBed,  and  that  it  must  not  be  assumed  that  although 
dl  the  fects  necessary  to  subject  him  to  the  punishment 
were  not  set  forth  on  the  return  to  the  habeas  corpus,  that, 
flierefixre,  the  sentence  was  illegal.     Mr.  Justice  Grose  also 
lud,  ''It  is  enough  that  we  find  such  a  sentence  pro- 
nounced by  a  Court  of  competent  jurisdiction  to  inquire 

(a)  1  East,  306. 
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1B42.        into  the  ofience,  and  with  power  to  inflict  such  a  punisb- 

Regtna       ment"    Mr.  Justice  Latprence,  and  Mr.  Justice  Le  Blanc 

^     ^  pronounced  opinions  to   the  same  eflect      Whether  the 

Cavanagh.      '^  ^  .J        J 

sentence  was  correct  or  not  could  not  be  now  considered ; 
but  if  it  was  incorrect,  an  appeal  might  have  been  tnade 
pursuant  to  section  14  of  the  statute,  to  the  quarter  sessioni^ 
if  the  defendant  had  given  baiL     But  supposing  the  con- 
viction at  present  not  to  be  in  a  proper  form,  it  would  be 
quite  competent  for  the  justices  to  draw  it  up  in  a  correct 
form,  previous   to  making  a    return  to  a  certiorari  for 
its  removal.     Rex  v.  Barker  (a).     The  case  of  Ilex  v. 
Suddiii  already  cited,  had  been  made  the  foundation  of 
the  judgment  of  the  Court  in  the  case  of  the  Canadian 
Prisoners  (6).     But  as  for  as  the  ofience  was  stated  on  the 
foce  of  the  commitment,  it  would  appear  to  be  in  con* 
formity  with  the    provisions  of   the  act  of   Parliament 
[  fVilUams,  J. — The  objection  is,  that  it  is  not  shewn  on 
the  foce  of  the  commitment  that  any  ofienoe  had  been 
committed  by  Cavanagh,  as  it  did  not  appear  that  be 
could  have  been  endeavouring  to  obtain  charitable  oonr 
tributions,  since  he  was  said  to  have  pretended  not  to  have 
required  food.]     There  was  nothing  in  the  statement  in 
the  commitment  which  shewed  that  he  might  not  have 
made  use  of  that  pretence  in  order  to  obtain  charitable 
contributions,  for  the  purpose  of  clothing  himself  or  sup- 
porting his  fomily.     At  any  rate,  that  was  a  matter  for  the 
consideration  of  the  magistrate,  before  whom  the  defendant 
was  brought,  and  with  the  opinion  he  had  formed,  the 
Court  could  not  now  interfere.     If  the  statement  was  not 
formally  made,  that  was  no  objection,  for  by  section  17  it 
was  provided,  **  That  no  proceeding  to  be  had  before  any 
justice  or  justices  of  the  peace  under  the  provisions  of  this 
act,  shall  be  quashed  for  want  of  form."     On  these  grounds, 
it  was  submitted  that  the  present  rule  ought  to  be  dis* 
charged. 

(a)  1  East,  186.  (b)  5  M.  &  W.  32. 
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James,  in  support  of  the  rule.  The  commitment  was  1842. 
the  only  document  to  which  the  Court  or  the  prisoner  rk^ika 
coold  lock  to  ascertain  the  irrounds  upon  which  the  latter  _  «• 
was  in  custody,  and  upon  the  &ce  of  that  instrument  suf- 
ficient grcmnds  appeared  for  the  issue  of  a  writ  of  habeas 
oorpoa.  The  conviction^  upon  the  inspection  of  which 
only  it  had  been  urged  the  Court  would  grant  the  writ, 
was  not  usually  drawn  up,  unless  an  appeal  took  place, 
and  it  had  never  been  held  that  the  production  of  such  a 
document  was  requisite  upon  an  application  like  the  ])re- 
lent  But  at  all  events  the  prisoner  could  not  be  called 
opon  to  produce  the  conviction,  although  the  committiug 
nagialrate  might  bring  it  before  the  Court,  and  it  would 
then  be  looked  at  The  cases  which  had  been  cited  bore 
so  analogy  to  that  now  before  the  Court,  and  although 
tbeie  could  be  no  doubt  that  the  prisoner  was  not 
entided  to  the  writ  as  of  course ;  the  case  of  Hex  v. 
BebAau$e{a)  shewed  that  it  lay  ex  debito  justitiae,  the 
only  object  of  an  application  to  the  Court  being,  that  it 
ihould  not  be  issued  without  proper  cause.  The  argument, 
that  the  prisoner  should  have  appealed  to  the  sessions 
igainat  the  commitment  could  have  no  weight  with  the 
Coorty  because  the  appeal  being  to  the  quarter  sessions, 
die  greater  part  of  the  term  of  imprisonment  would  have 
ez^ied  before  the  appeal  could  be  heard.  Next,  with 
legaid  to  the  sufficiency  of  the  commitment  and  the 
grounds  stated  on  the  face  of  it  Those  grounds  were 
thus  stated :  *^  Being  charged  and  convicted  before  me  of 
beii^  a  rogue  and  vagabond  within  the  intent  and  meaning 
of  the  act  of  Parliament  passed  in  the  fifth  year  of  the 
leign  of  his  Majesty  King  George  the  Fourth ;  for  that 
the  aaid  Bernard  Cavanagh,  on  the  17  th  November,  at 
the  parish  of  Saint  Mary  in  the  said  borough,  did  go  about 
and  endeavour  to  prociu'e  charitable  contributions,  under 
the  fidse  pretence  of  being  able  to  abstain  from  food  for 

(a)  2  Chit  Rep.  207. 
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beades^did  not  nh  wlkina  cotuntj  slate  the  cause 
of  the  ptisoner  s  detention.  It  ms  not  iwlBrient  that  it 
dioaki  state  mevdr  the  fiKts  from  wfaidi  an  offimioe  mi^t 
be  coDected  to  bave  been  committed.  A  commitmoit  in 
execution  Taried  matenaUj  from  a  commitment  to  safe 
custodjy  and  the  distinction  was  deaily  drawn  by  Lofd 
TtMUrden,  in  the  case  of  Bex  t.  GomHag  (a).  He  also 
cited  upon  this  point,  Ckiti.  Bmrn.  tiL  "<  Ommiimient  for 
iafe  Custody^  wherein  a  quotation  is  made  from  2  IfuL  52, 
and  GroenveU*s  case  (6). 

WiLLiAiffl^  J. — ^It  seems  to  me  that  I  am  called  upon  to 
finm  an  opinion  upon  this  motion,  with  reference  to  the 
ferm  of  commitment  only,  because  nothing  else  is  before 
the  Court.  The  argument  mainly  addressed  to  the  Court 
in  support  of  the  coomiitment  by  the  SoUcitcr  Oeneral  and 
Mr.  CowUng  was,  ncm  constat,  but  that  there  is  a  good 
cause  of  conviction,  or  that  there  may  be  such.  That  is 
an  argument  which  might  have  been  used  on  many  other 

(a)  7  B.  &  C.669.  (b)  I  Ld.  Haym.  213. 
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oocasioiis,  where  the  party  has  been  discharged  for  a  defect        1842. 
in  the  commitment  in  execution,  and  I  do  not  consider  it      bbowa 

St  all  necessary  to  labor  the  point,  when  I  bear  in  mind    _     9- 

,       ^  .XT  A  Cavanaoh. 

that  on  the  very  same  words  of  a  previous  Vagrant  Act, 

a  decision  has  taken  place  with  reference  to  a  commitment 
of  a  person  as  a  rogue  and  vagabond,  the  form  of  which 
was  to  a  great  extent  identical  with  that  now  under  the 
Dotice  of  the  Court    I  allude  to  the  case  of  Rex  v.  Brown  (a), 
which  is  constantly  referred  to,  is  well  known,  and  has 
nerer  been  questioned.     There,  the  prisoner  was  brought 
up  upon  a  writ  of  habeas  corpus,  and  the  keeper  of  the 
home  of  correction  who  had  him  in  custody,  produced  the 
ooimnitment,  which  was  in  these  words :     ^'  James  Brown 
beii^  convicted  before   me  on  his  own  confession   and 
otherwise,  of  being  a  rc^ue   and  vagabond  within   the 
meaning  of  an  act  of  Parliament,  in  this  case  made  at 
Wantage,  in  the  said  county,  on  the  17th  November  instant, 
by  then  and  there  having  upon  him  money,  pick-lock  keys, 
two  crows,  and  other  implements,  with  an  intent  feloniously 
to  break  and  enter  into  a  dwelling-house  there."    There 
WIS  not  only  in  that  case  a  distinct  statement  that  the  pri- 
soner was  a  rogue  and  vagabond,   but  also  that  various 
implements  were  found  in  his  possession  adapted  for  house- 
breaking.    What  was  the  objection  ?     It  was  said,  that  it 
did  not  appear  on  the  &ce  of  the  commitment  that  at  the 
time  of  his  apprehension  the  prisoner  had  these  ominous 
instruments  in  his  possession.     That  case  was  discussed  at 
the  bar,  and  Lord  Kenyan  said,  "  I  yield  with  great  re- 
luctance to  the  objection,"  shewing  that  his  attention  was 
alive  to  endeavour  to  sustain  the  conviction,  and  I  believe 
there  never  was  a  Judge  on  the  bench  fresher  on  these 
sdgects,  or  who  would  more  readily  have  found  grounds 
fcr  supporting  such  a  conviction,  if  it  could  be  supported, 
but  because  the  commitment  did  not  state  that  at  the  time 
of  the  apprehension  of  the  prisoner  he  had  these   im- 

(a)  8  T.  R.  26. 


that  in  Jtex  v.  Brown,  aod  then  it  goes  od 
teascuia  ibr  the  conunitment,  and  I  am  to  say  i 
are  sufficieDt  It  says,  "  for  that  the  said  Bema 
OQ  the  17th  November,  &c.,  did  go  about  an 
to  procure  charitable  contributions  under  the  fi 
of  being  able  to  abstain  from  food  for  flve  ] 
months."  I  confess,  without  entering  into  anj 
the  point,  inasmuch  as  that  if  the  parties  thin 
a  case  which  may  be  furdier  discussed,  they 
that  discussion  hereafter,  that  I  think  it  is  at  1e 
in  the  greatest  d^ree  whether  the  case  ia  to  I: 
to  be  within  the  &ir  and  ordinary  interpreti 
terms  of  the  acL  Many  casee  of  vagrancy  i 
where  &lse  signatures  are  used  for  the  purpoef 
upon  people  a  belief  that  others  bare  sobscrili 
direct  applicatitHis  are  made  to  the  benerfdeDo 
of  people,  which  come  within  the  act ;  but  i 
the  natural  meaning  of  the  statute  refers  to  sw 
that  it  is  doubtful  whether  the  payment  Oi  a 
case  may  not  be  resolvable  into  the  gratificatioi 
altogether,  I  think  that  I  should  order  the  writ 


Rul. 


The  writ  accordingly  issued,  and  the  defend 


HILARY   TBRM,   5   VICT.  555 

1842. 

Mabtins  r.  Uppcheb. 
{Before  the  four  Judges.) 


TRESPASS  for  an  assault.    The  defendant  was  a  magis-  The  mere  act 
taite.     At  the  trial  of  the  cause  before  Alderson,  B.,  at  the  ^aimot*wdTe 
last  assizes  for  Norfolk,  the  plaintiff  put  in  a  notice  of  action  ^^®  °®^^*^ji 
under  the  24  Geo.  2,  c.  44,  the  admissibility  of  which  was  i>roviiig  a  no- 

tice  of  action 

olgected  to,  on  the  ground  that  it  did  not  state  the  place  under  the  24 
wbere  the  assault  was  alleged  to  have  been  committed.      Tharefore^ 
Tlis  objection  was  held  by  the  learned  Baron  to  be  fatal.  ^?*®'^  *  ™5" 

"^  ''  gtstrate  had 

It  was  then  contended,  on  the  part  of  the  plaintiff,  that  sent  to  the 
there  had  been  a  waiver  of  the  notice.     The  defendant  paper  writing, 
KQt  to  the  plaintiff  a  written  paper,  in  which,  after  reciting  ^^^^i,^\^ 
die  notice  of  action,  the  defendant  stated  that  in  respect  of  ^^  served  on 

him,  and  ten- 
die  matters  in  the  said  notice  of  action  contained,  he  ten-  dering  amends 

dered  to  the  plaintiff  the  sum  of  50^  as  amends.     It  was  Ihe'^^con- 
vged,  that  the  notice  of  action  having  been  thus  adopted  ^^  "*  *^^ 
br  the  defendant,  he  could  not  now  object  to  it,  but  must  <^  nich  notice 

was  still  re* 

be  treated  as  having  waived  the  necessity  for  the  proof  of  quired. 
Qodce.      The  learned  Baron  however  was  of  a  different 
opnion,  and  the  plaintiff  was  nonsuited. 

Peacock  now  moved  to  set  aside  this  nonsuit  and  have 
a  new  trial.  In  the  first  place,  the  notice  itself  is  suf- 
ficient (a).  But  supposing  that  the  notice  of  action  was 
insoflBdent,  then  it  is  clear  that  the  want  of  proof  of  notice 
here  will  not  subject  the  plaintiff  to  a  nonsuit  The  de- 
ibdant  has  waived  the  necessity  of  such  proof.  He  has 
by  his  own  act  shewn  that  the  object  of  the  statute  has 
been  fulfilled.  A  party  may  by  his  own  act  lose  a  benefit 
to  which  he  would  otherwise  be  by  law  entitled.  Cole  v.  The 
Bank  of  England  (b).     Here,  the  defendant  has  shewn  that 

(a)  On  thid  point  a  rule  was  granted. 
(A)  2  Per.  ^  Dav.  521  ;  10  Ad.  ^  El.  437. 


556  CAsn  av  room  or  vbactkx,  <^  s. 

he  knew  the  matter  m  respect  of  which  an  action  wv 
threatened,  and  he  has  himself  tendered  a  sum  wUdi  he 
deems  equivalent  to  the  damages  sustained.  Under  audi 
circumstances,  the  proof  of  notice  has  been  waived. 

Per  Cubiam. — The  statute  peremptorily  requires  tfait 
nodce  shall  be  given,  and  that  such  notice  shall  be  profed 
There  can  be  no  waiver  of  these  proviaons  of  the  statute 

by  the  mere  act  of  the  par^. 

Rule  refused. 


RsGiNA  V.  Caldbcott  and  Another. 

An  tndietiiwiit  It.  V.  RICHARDS  shewed  cause  against  a  rule  iiiH» 

^bti^l^r!  obtained  by  V.  WiUiamt,  for  discharpng  the  side-bar  nik 

**te*SMiSr^*  obtained  by  the  prosecutor  for  the  purpose  of  obtaimng  hii 

ptt^noe  a  riot,  costs,  pursuant  to  the  5  Wm.  &  M.  c.  11,  s.  3.     The  woidB 

wti  remored '  of  that  section  were,  *'  that  if  the  defendant  prosecuting  a 

^Oie^^ce  ^^  ^^  certiorari,  be  convicted  of  the  ofience  for  whidi  k 

of  the  defend-  ^as  indicted,  that  then  the  sidd  Court  of  King's  Bench 

that  a  penon  shall  give  reasonable  costs  to  the  prosecutor,  if  he  be  the 

rwt  which  took  party  grieved  or  injured."     The  question  in  the  present 

^ner^u*^  case  was,  whether  the  prosecutor  could  be  considered  as 


not  a  person  the  party  grieved?  The  indictment  in  the  present 
Se  5  Wm.  6c  was  for  a  libel  on  Lord  Ingestrie,  and  a  certain  political 
ani  therefore,'  dinner  which  was  to  take  place,  and  which  did  take  place, 
not  entitled  to'   ^t  Bilton,  in  the  county  of  StaflTord.     The  libel  was  of  an 

costs,  although  '  ^         •' 

the  defendants  inflammatory  description,  and  was  chaiged  in  the  indict- 
on  the  indict-  ment  to  be  calculated  to  produce  riot  and  disturbance  at 
™®"^  the  dinner.     It  appeared  at  the  trial,  that  a  riot  did  take 


place  at  the  dinner,  and  that  a  Mr.  Thomeycroft,  who 
present  at  the  dinner,  was  severely  wounded  and  injured 
on  that  occasion.  The  indictment  had  been  removed  by 
certiorari,  and  the  defendant  was  convicted  at  the  StaSbid* 
shire  assizes.      The  present  ^plicant,  Mr.  Tliomeycroft» 
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wIm)  was  the  prosecutor,  obtained  the  side-bar  rule,  which       1842. 
it  was  sought  by  the  present  application  to  discbarge.    It    '"^"^'^      ' 
was  submitted  that  he  must  be  considered  as  a  party  v. 

^griered"  within  the  meaning  of  the  statute.  That  he  md  Another, 
had  been  greatly  injured  there  was  no  doubt,  and  that  in 
ooQsequenoe  of  the  riot  which  took  place  at  the  dinner, 
the  jury  had  found  that  the  riot  was  the  probable  oonse- 
(pence  of  the  libeL  Those  &cts  clearly  shewed  that  he 
most  be  considered  as  the  party  grieved  within  the  mean- 
bg  of  the  act  of  Parliament  In  Rex  v.  Thompkins  and 
oihen  (a),  it  was  held,  that  rated  inhabitants  of  a  parish, 
who  were  prevented  by  rioters  from  entering  the  vestry- 
room  to  attend  a  meeting  called  for  the  purpose  of  imposing  a 
dmrch-rate,  and  who  afterwards  prosecuted  the  offenders,  are 
parties  grieved  within  the  meaning  of  the  statute  of  5  Wm. 
&  M.  c  11,  8.  3,  and  therefore  entitled  to  costs  on  convic- 
tioQ  of  the  defendants  after  the  removal  of  the  case  by 
ccrtiovarL  So  again,  in  Rex  v.  Dewsnap  (6),  it  was  held, 
dm  persons  dwelling  near  to  a  steam  engine,  which  emitted 
idimieB  of  smoke,  affecting  their  breath,  eyes,  clothes* 
fimitiire,  and  dwelling-houses,  and  prosecuting  an  indict- 
smt  for  it,  are  parties  grieved,  and  entitled  to  have  their 
costs  taxed  under  the  statute  5  Wm.  &  M.  c.  11,  s.  3,  upon 
mmoval  of  the  indictment  by  certiorari  from  the  sessions 
nto  this  Court  by  the  defendants,  on  their  subsequent 
conviction.  In  the  case  of  Rex  v.  Inhabitants  of  Taunton 
Sl  Mary  (c),  several  persons  were  held  to  be  entitled  to  costs 
mder  statute  6  Wm.  &  M.  c.  11,  s.  3,  as  prosecutors  of  an  in- 
dictment removed  by  certiorari,  for  not  repairing  a  highway, 
one  as  constable  of  the  manor  within  which  the  highway 
ky,  the  others  as  parties  grieved,  they  having  used  the  way 
far  many  years  in  passing  and  repassing  from  their  homes 
to  the  next  market  town,  and  being  obliged,  by  reason  of 
die  want  of  repair,  to  take  a  more  circuitous  route.  These 
mthcnrities  shewed,  that  as  Mr.  Thomeycroft  had  been 

(a)  3  B  &.  Add.  2B7.  (e)  3  M.  &  Sel.  465. 

(6)  16  East,  194. 
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injured  by  what  must  be  consideied  as  the  m 
sequence  of  the  defendants'  misconduct,  he  most  be  leg 
as  a  party  griered,  within  the  meaning  of  the  statute. 


*rt  lU^i  »:-  • 


Ludlow,  Serjty  in  support  of  the  rule, 
in  none  of  the  cases  cited  on  the  other  side,  shewed 
the  ai^licant  in  the  present  case  could  be  regarded  i 
party  grieved  within  &e  meaning  of  this  statute, 
those  cases,  the  injury  had  been  caused  to  the  penoi 
to  be  endtled  to  costs,  by  the  act  which  was  the  sobj 
indictment  Here,  however,  it  could  not  be  suggealei 
the  injury  to  Mr.  Thomeycroft  had  been  caused  b 
libel,  which  was  the  subject  of  indictment  The  libi 
not  of  and  concerning  him,  but  of  and  ccmcemiiig 
Ingestrie  and  the  political  dinner,  at  which  the  diataii 

took  place,  in  the  course  of  which  the  complainant 

• 

said  to  have  been  injured.  In  the  cases  cited,  the  i 
caused  to  the  complainant  was  the  necessary  or  du 
consequence  of  the  offence  chaiged  in  the  indict] 
Here,  however,  it  could  not  be  contended  so  to  be 
libel  was  written  concerning  a  political  meetings  ai 
consequence  of  the  riotous  conduct  of  certain  peiBO 
that  meeting,  Mr.  Thomeycroft  was  injured.  The 
was,  therefore,  not  grieved  by  the  oflfence  which  wa 
subject  of  indictment,  nor  was  he  grieved  by  any 
which  was  the  natural  consequence  of  the  libel  ini 
In  fiict,  to  make  the  defendants  liable  for  the  oos 
the  present  case,  would  be  to  make  them  liable  foi 
illegal  acts  of  others.  Neither  on  principle  nor  oi 
decisions  to  be  found  in  the  books,  could  the  present 
be  considered  as  coming  within  the  meaning  of  the  all 


Cfor.  ode.  oi 


Williams,  J. — The  object  of  this  application  was  1 
aside  the  side-bar  rule,  which  had  been  obtained  by 
Thomeycroft,  for  the  purpose  of  obtaining  his  costs  oi 
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prosecution.  It  was  an  indictment  for  a  libel,  not  on  Mr.  1842. 
Thomeycroft,  but  on  a  dinner  to  be  pven  to  Lord  Ingestric  rkgina 
at  Bilton,  and  which,  it  was  said,  had  a  tendency  to  produce  ^' 

a  breach  of  the  peace.  The  defendants  were  found  guilty,  and  Anodier. 
I  presume,  because  the  jury  thought  it  had  a  tendency  to 
produce  a  riot.  The  question  is,  whether  Mr.  Thcumey- 
croft,  who  was  at  the  dinner,  and  who  undoubtedly  was 
labjecCed  to  great  violence  there,  is  a  party  grieved  within 
the  meaning  of  the  act  of  Parliament.  I  have  found 
DO  case,  nor  has  any  been  cited  to  me,  in  which  a  party 
has  been  considered  as  entitled  to  costs  as  being  the  party 
grieved,  unless  he  has  been  aggrieved  by  the  subject  of 
the  indictment  The  case  of  a  nuisance  has  been  cited, 
where  a  road  has  been  obstructed,  whereby  a  party  has 
been  inconvenienced,  by  being  obliged  to  go  around. 
There,  the  party  has  been  held  to  be  aggrieved  within  the 
itatute ;  but  there  he  has  suffered  from  the  subject  of  the 
bdictment  Again,  the  case  of  a  nuisance  created  by 
cttiying  on  a  business  which  caused  sulphureous  smoke, 
and  thereby  causing  an  injury  to  the  inhabitants  of  the 
neighbouring  houses.  There,  no  doubt,  the  persons  in- 
hibiting those  houses  were  injured  by  the  nuisance,  which 
WIS  the  subject  of  the  indictment,  and  they  were  held  to  be 
aggrieved  within  the  meaning  of  the  statute.  But  aggrieved 
bj  what  ?  By  the  subject  of  the  indictment.  Again,  the 
cue  of  a  riot,  where  a  party  has  been  injured  by  the 
persons  engaged  in  the  riot,  and  therefore  aggrieved,  if  at 
all,  by  the  veiy  thing  which  was  the  subject  matter  of  the 
bdictment  In  the  present  case,  however,  if  the  par^ 
W  been  iiyured,  it  has  only  been  incidentally  to  the 
ofieooe  charged  on  the  face  of  the  indictment;  because 
the  thing  complained  of  was  not  the  thing  which  injured 
the  prosecutor.  But  how  can  I  take  upon  myself  to  say, 
that  there  was  not  su£Scient  inflammable  matter  at  Bilton, 
b  case  of  a  party  dinner,  to  produce  this  disturbance,  and 
cause  the  injury  which  was  the  subject  of  complaint  This 
plication  goes  fiurther  than  any  previous  case.     It  is  either 


560 


CASES  ON  POINTS  OF  PRACTICE,   Q.   B. 


1842. 


Regina 

9. 

Caldecott 
and  Another. 


a  case  in  which  the  injury  has  proceeded  from  something 
which  is  not  the  subject  of  the  indictment,  or  is  only  inci- 
dentally so.  I  cannot  find  any  case,  in  which  it  has  been 
held  that  the  application  came  within  the  statute,  where 
the  cause  of  the  injury  has  not  been  the  subject  of  the 
indictment.  I  think,  therefore,  that  the  present  rule  ought 
to  be  made  absolute. 

Rule  absolute. 


In  an  action 
to  recover  the 
amount  of  a 
chemist's  bill, 
it  being  sug- 
P^ested  that  the 
Items  are  pro- 
perly withm 
the  scope  of  an 
apothewy's 
profession,  the 
proper  ques- 
tion for  the 
jury  is,  nnder 
the  55  Geo.  3, 
c.  194,  ss.  14 
&  28,  whether 
the  plaintiff 
has  acted  as  an 
apothecary, 
and  not  whe- 
ther he  has 
charged  9M  a 
chemist  or  an 
apothecary. 


Richmond  v.  Coles. 

Fry  shewed  cause  agamst  a  rule  nisi,  obtained  by  M. 
Chambers,  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict  found  in  his  favour  in  this  case,  which  had  been 
tried  before  the  Secondary,  should  not  be  set  aside,  and  a 
new  trial  had,  on  the  ground  of  misdirection.  It  was  an 
action  to  recover  the  amount  of  a  chemist's  bill,  the  amount 
of  which  was  TL  The  items  contained  in  it  were  for  medi- 
cines and  attendances  to  the  son  of  the  defendant,  for  the 
purpose  of  curing  him  of  two  different  diseases.  It  was 
contended,  at  the  trial,  that  the  items  in  question,  were 
clearly  matters  within  the  scope  of  an  apothecary's  duty, 
and  not  merely  those  properly  belonging  to  the  trade  of  a 
chemist,  and,  therefore,  that  by  the  55  Geo.  3,  c.  194, 
ss.  14  and  21,  the  plaintiff  was  not  entitied  to  recover,  un- 
less he  shewed  that  he  was  in  practice  prior  to  the  5th  of 
August,  1815,  or  that  he  had  obtained  a  certificate  to  prac- 
tice as  an  apothecary  pursuant  to  that  statute.  The  cases  of 
Morgan  v.  Ruddock  (a).  Lane  v.  Glenny  (6),  and  Shearwood 
V.  Way  (c),  were  cited  to  shew  that  it  was  incumbent  on 
the  plaintiff  to  prove  himself  to  be  thus  legally  entitied 
before  he  could  recover.  On  the  other  hand,  it  was  an- 
swered, that  the  charges  in  question,  or  at  least  a  consider- 


(a)  Ante,  vol.  4,  p.  311,  O.  S. 
(ft)  2  Nev.  &  P.  258. 


(c)  5  AdoL  &  E.  383. 


9. 

Codes. 
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•ble  portion  of  them,  were  merely  chemists'  charges,  and,  1842. 
therefore,  coming  within  the  exception  of  section  28,  the  RidUfONO 
words  of  which  were,  ^*  that  nothing  in  thb  act  contained, 
shall  extend,  or  be  construed  to  extend,  to  prejudice  or  in 
iny  way  to  afiect  the  trade  or  business  of  a  chemist  and 
druggist,  in  the  buying,  preparing,  compounding,  dispens- 
bg,  and  vending  drugs,  medicines,  and  medicinal  com-^ 
pounds,  wholesale  and  retail;  but  all  persons  using  or 
exercising  the  said  trade  or  business,  or  who  shall  or  may 
hereafter  use  or  exercise  the  same,  shall  and  may  use,  ex- 
ercise, and  carry  on  the  same  trade,  or  business,  in  such 
manner,  and  as  fully  and  amply,  to  all  intents  and  purposes, 
IB  the  same  trade  or  business  was  used,  exercised,  or  carried 
on  by  chemists  and  druggists,  before  the  passing  of  this  act" 
Hie  Secondary  left  it  to  the  jury  to  say,  whether  the  plain- 
tiff had  charged  the  items  in  his  bill  as  a  chemist  or  an 
apothecary.  The  jury  accordingly  found  for  the  plaintiff. 
Tbe  rule  was  obtained,  on  the  ground  that  this  was  a  mis- 
direction on  the  part  of  the  Secondary.  It  was  submitted, 
however,  that  the  direction  was  perfectly  correct,  as  it  was 
far  the  jury  to  say,  whether  the  charges  made  by  the  plain- 
tiff were  those  of  a  chemist,  in  order  to  ascertain  whether 
the  case  came  within  the  exception  contained  in  section  28 
of  the  statute  in  favour  of  chemists  and  druggists.  If  the 
Erection  was  correct,  there  was  no  ground  for  disturbing 
die  verdict 

Mm  Chambers,  in  support  of  the  rule,  contended,  that  the 
proper  question  to  be  submitted,  was,  whether  the  plaintiff 
had  acted  as  a  chembt,  or  an  apothecary,  and  not  whether 
he  had  charged  in  either  of  those  characters,  as  he  might 
have  acted  as  an  apothecary,  and  charged  as  a  chemist  If 
he  had  acted  as  an  apothecary,  the  mere  circumstance  of 
making  out  his  bill  as  a  chemist,  would  not  entitle  him  to 
lecover.  A  chemist  was  entitled  *^  to  buy,  prepare,  com- 
pound, dispense,  and  vend  drugs,  medicines,  and  medicinal 
compounds."    The  moment  he  went  beyond  the  limit  so 

VOL.   I.— N.  8.  O  O  D.    p.   C* 
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1842. 


Richmond 

r. 

Codes. 


prescribed  by  section  28^  he  came  within  the  prohibition 
of  section  14,  that  '^  it  shall  not  be  lawful  for  any  person  or 
persons  (except  persons  already  in  practice  as  such)  to  prac- 
tise as  an  apothecary  in  England  or  Wales,"  unless  he  has 
obtained  a  certificate  according  to  the  proTisions  of  that 
section.  The  Secondary,  by  merely  leaving  the  question 
as  to  the  mode  or  character  in  which  the  charges  were 
made,  had  not  submitted  that  which  was  the  real  inquiry, 
in  order  to  determine  whether  the  plaintiff  was  entitled  to 
recover. 


WiOHTBiAN,  J. — I  think  there  has  been  a  miscarriage.  It 
appears  that  it  was  left  to  the  jury  to  say,  whether  these 
were  apothecaries'  or  chemists'  charges.  It  may  be  that 
they  were  chemists'  charges,  but  the  question  is,  whether 
the  plaintiff  acted  as  an  apothecary  ?  The  mode  in  which 
the  case  was  left  to  the  jury,  was,  therefore,  a  misdirecdon, 
and,  therefore,  the  rule  must  be  absolute  for  a  new  trial. 

Rule  absolute. 


Lane  v.  Mullins. 


After  iudff- 


Judg. 
for  the 


ment  tor  the 


S 


{Before  the  four  Judges.) 

Assumpsit.  The  declaration  contained  two  counts, 
the  first  on  a  bill  of  exchange,  the  second,  on  an  account 
stated.  There  was  a  special  plea  to  the  first  count  De- 
murrer to  that  plea,  and  judgment  was  given  for  the  plain- 
tiff. To  the  second  count,  non  assumpsit  was  pleaded,  and 
at  the  trial  before  Lord  Denman,  C.  J.,  no  evidence  being 
given  on  that  issue,  the  defendant  had  a  verdict  As  to 
entiUeT"  a^^^  ^^®  ^^^  count,  the  bill  not  being  produced,  it  was  insisted 

▼crdict  for  the 

full  amount  of  the  bill  stated  in  the  declaration,  without  being  compelled  to  produoe  the  bill  at 

the  trial. 


laintiff  on 
emurrer,  in 
assumpsit  on  ( 
bill  of  ex- 
change, the 
plaintiff,  (on 
going  to  trial 
to  assess  the 
damages  and 
upon  other  is- 
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for  the  defendant,  that  the  plaintiff  could  only  recover  no-  1842. 
minal  damages  on  that  count,  but  the  learned  Judge  held  j^^iiE 
that  there  havii^  been  judgment  for  the  plaintiff  on  the  ^- 

demnnner,  the  cause  of  action  stated  in  the  first  count,  was 
folly  admitted  as  there  stated,  and  that  the  production  of 
die  bill  was  not  necessary,  but  that  without  such  production 
the  plaintiff  was  entitled  to  a  verdict  for  the  full  amount 
daimed. 

Wordtwarth  now  moved  to  reduce  the  damages  to  a  no- 
minal sum  only.     The  bill  ought  to  have  been  produced. 
In  the  first  place,  the  jury  ought  to  have  seen  the  bill,  in 
Older  to  be  satisfied  that  no  part  of  it  had  been  paid. 
[Coieridge,  J. — ^Payment  must  now  be  specially  pleaded.] 
But  there  may  have  been  payment  of  part  of  the  bill,  and 
flodi  payment  indorsed  on  the  bill.     The  judgment  on  the 
demurrer,  only  shews  that  the  right  of  action  on  the  bill  was 
established,  not  what  was  the  amount  of  the  sum  in  respect  of 
iriuch  that  right  was  established.    Without  seeing  the  bill  the 
jury  cannot  accurately  assess  the  damages.     Nor  can  the 
Court  tell  to  what  the  plaintiff  is  entitled  Marshall  v.  Grif- 
Jk{a)y  is  in  point.     In  that  case,  the  four  first  counts  of  a 
declaration  in  assumpsit^  were  on  bills  of  exchange,  and  the 
defendant  demurred  to  the  first  and  second  counts,  and 
pleaded  the  general  issue  to  the  rest.     There  was  a  venire 
tarn  ad  triandum  quam  ad  inquirendum  et  unica  taxatio. 
It  was  held,  that  the  plaintiff  having  produced  two  bills  only, 
they  were  not  necessarily  to  be  applied  to  the  counts  de- 
murred to,  but  that  he  was  entitled  to  nominal  damages  on 
tboee  counts,'  the  defendant  having,  by  the  demurrer,  ad- 
mitted the  existence  of  the  bills   demurred  to,  and  the 
amount  of  the  bills  proved  was  applied  to  the  counts  to 
which  .the  defendant  had  pleaded.     In  that  case,  Lord  C.  J. 
Jbbott  distinctly  stated  that  the  reason  for  producing  a  bill 
<m  which  judgment  had  been  allowed  to  go  by  default  waS| 

(a)  Ryan  &  Moo.  41. 
(>  o  2 
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1842.       that  the  jury  might  see  whether  any  payments  had  been  in- 
^]^JJJ^     dorsed  upon  it     In  Snawden  v.  Thomas  (a),  it  was  held  for 
o.  the  like  reason^  that  on  an  inquiry  after  judgment,  a  note 

of  hand  must  be  produced.  The  bill  ought  also  to  be  pro- 
duced to  enable  the  Court  to  see  that  the  Stamp  Laws  have 
been  complied  with,  for  without  being  properly  stamped, 
bills  are  declared  by  statute  not  to  be  good,  or  available, 
for  any  purpose  whatever,  at  law  or  in  equity. 

Per  CuRLAjf. — The  old  practice  no  longer  prevails, 
because  the  defence  of  payment  cannot  be  set  up  vrithout 
being  specially  pleaded.  As  to  the  stamps  it  would  be  an 
abuse  of  the  power  of  the  Court  to  compel  the  jHXxluctioa 
of  a  bill  for  the  sole  purpose  of  seeing  whether  a  stamp  of 
one  penny  less  than  what  the  law  requires,  had  been  affixed 
to  it 

Rule  refused. 

Bompas,  Serjt,  amicus  curise.  The  Court  of  Common 
Pleas  has  just  decided  the  same  point  in  the  same  manner. 

(a)  3  Sir  W.  BL  748. 


Monroe  v.  Reader. 

An  dBdayit  of  JjdlLLER  moved  to  make  absolute  a  rule  to  compute,  on 

rule  to  com-  affidavit  of  service.     The  affidavit  stated  that  the  defendant 

F^dwt  whT  ^^  ^  publican,  and  that  the  service  had  been  eflRscted  on  a 

u  a  publican,  person  in  the  bar  of  the  defendant 

by  leainng  the 
rule  **  on  a 

S^b^uffi.      Williams,  J. — ^That  is  not  sufficient     There  is  nothing 

to  connect  the  person  in  the  bar  vnth  the  defendant  It  is 
quite  consistent  that  that  person  might  have  been  placed 
there  by  the  plaintiff  himself 

Rule  refused. 


aent 
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1842. 

Ez  parte  Henrt  Carr. 
HeATON  moved  for  leave  that  Mr.  Henry  Carr,  an  Wbere  an  tt- 

•^  ^  toraey  to  whom 

articled  clerk  mi^t  be  permitted  to  go  before  the  examiners,  an  articled 
ihhoii^  he  could  not  procure  the  testimonials  required  by  put  of  bis  tim« 
the  rule  of  Court,  from  one  of  the  persons  to  whom  he  had  J^  coiutwiU 
been  assigned.     He  had  been  originally  articled  to  a  person  *^®''.*""  *?^ 
named  Tooke.     He  was  by  him  assigned  to  a  person  named  oat  prodacing 
Ward,  and  by  him  to  a  person  named  Short,  under  an  order  timo^i  from 
of  the  Court,  Ward  having  absconded.     All  the  required  ^^  "J^  ^' 
testimonials  had  been  obtained,  except  from  Ward.     He 
bafing  absconded,  it  was  impossible  to  procure  them  from 
bim.    Under  these  circumstances,  it  was  hoped  that  the 
Court  would  allow  the  applicant  to  be  examined,  notwith- 
itanding  the  absence  of  the  testimonials  in  question. 

Williams,  J. — I  think  that  may  be  done. 

Application  granted. 


FisHSR  V.  Berrell. 
^RESSWELL  moved  for  a  rule  to  shew  cause  why  the  An  issue  under 

If  ...  .  •'  the  6  &  7 

Mastei^s  taxation,  in  this  case,  should  not  be  reviewed.     An  Wm.  4,c  71, 
ttBoe  had  been  directed,  pursuant  to  the  6  &  7  Wm.  4,  commuution 
c  71,  8.  46,  (the  Tithe  Commutation  Act).     In  the  notice  Act.)  raised  a 

,  Question  as  to 

given  by  the  plaintiff  one  question  was  stated  to  be,  the  mode  uie  mode  of 
in  which  the  tithe  of  calves  should  be  taken,  and  another  as  tithe  of  calves: 
to  the  value  of  them.     At  the  trial,  it  was  objected  that  as  ^^"jj^jhi* 
the  issue  was  framed,  the  question  as  to  value  was  not  points  intended 

,  to  be  raised, 

nised.     Of  this  opinion  was  Lord  Denman,  who  tried  the  stated  an  in- 
cause,  and  a  verdict  was  found  in  favour  of  the  defendant  one  as  to  the 

value  also  : 
At  tiM  iottanoe  of  the  defendant,  at  the  trial,  the  plaintiff  was  precluded  from  going  into  that 
qiiation  at  not  being  properly  raised  by  the  issue.     The  defendant  sucoeeded,  and  he  was  held 
Mt  cBtitM  to  the  costs  or  witnesses  brought  by  him  to  the  assises,  to  rebut  the  plaintiff's  dvideace 
m  tbe  point  at  to  value. 
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In  consequence  of  the  plaintiff's  notice,  with  respect  to  the 
questions  intended  to  be  raised  under  the  issue,  the  de- 
fendant came  prepared  to  the  trial  with  a  number  of  wit- 
nesses, on  the  subject  of  the  value  of  the  calves.  On  tax- 
ation, the  Masser  disallowed  the  costs  of  those  witnessea 
It  was  submitted  that,  although  the  issue  did  not  raise  the 
question  as  to  the  value  of  the  calves,  yet  as  the  value  wat 
proposed  by  the  plaintiff's  notice  to  be  raised,  and  it  wai 
doubtfiil  whether,  on  the  terms  of  the  issue,  the  Judge  trying 
the  cause,  might  not  think  that  it  was  raised,  the  defendant 
was  bound  to  come  to  the  trial  prepared  with  his  witnessefl^ 
and  rebut  the  evidence  which  the  plaintiff  might  adduce. 
The  Master  ought,  consequently,  to  have  allowed  the  de- 
fendant the  costs  of  those  witnesses. 


WiGHTMAM,  J. — I  don't  think  you  have  laid  sufficient 
ground  for  the  application.  You  were  bound  to  know  what 
was  the  real  question  which  could  be  raised  on  the  issue, 
and,  therefore,  need  not  have  come  prepared  with  witnesses, 
whose  testimony  you  were  bound  to  know  was  inadmissible 
You  took  the  objection  that  the  testimony  of  such  witnesses 
was  inadmissible.  It  is  rather  too  much  for  you  to  claim 
the  costs  of  witnesses,  which  you  have  by  your  own  ob- 
jection rendered  inadmissible,  and  which  you  were  aware 
at  the  time  you  brought  them  to  the  assizes  were  inadmis- 
sible.    I  think  there  ought  to  be  no  rule. 

Rule  refused. 


LisMORE  t7.  Beadle. 

Where  the  x^OOKE  shewed  cause  agunst  a  rule  nisi,  obtained  bv 
pUdntiffisfor    P^^'f^ouy  Calling  on  the  defendant  to  shew  cause  why  the 

unliquidated 

damages,  the  fact  of  his  particulars  onl^  stating  the  amount  of  his  damages  to  be  7/.  10<.  will  no) 
render  the  case  triable  hBfore  the  sheriff,  pursuant  to  3  &  4  Wm.  4,  c  42,  s.  17,  and  althoogl 
the  order  for  trying  the  cause  before  the  sheriff  has  been  obtained  by  the  plaintiff,  and  the  yerdict 
has  been  found  for  the  defendant,  the  Court  will  set  aside  the  writ,  and  all  subsequent  proved. 
ings,  at  the  instance  of  the  plaintiff. 


V, 

Beadlk. 
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writ  of  trial  and  aU  subsequent  proceedings,  on  which  the        1842. 
isMie  in  this  case  had  been  tried,  should  not  be  set  aside,  on      hbmorb 
the  groond  that  it  was  not  a  case  within  the  provisions  of 
the  3  &  4  Wm.  4,  c  42,  s.  17,  it  being  an  action  for  the  re- 
oofery  of  unliquidated  damages.     It  was  a  special  action 
for  not  continuing  the  plaintiff  in  the  service  of  the  dcfcnd- 
ttt  Sar  three  months,  pursuant  to  an  agreement,  which  was 
let  out  in  the  dedamtioiu    In  the  particulars  of  demand, 
the  plaintifl^  however,  claimed  only  a  certain  sum  as  wages, 
iliicfa  he  described  as  what  he  sou^t  to  recover  in  the 
ictioD.     The  writ  of  trial  had  been  obtained  by  the  plain- 
tiff Umaeli^  and  the  defendant  had  consented  to  the  Judge's 
Older  for  that  purpose  being  made.     The  plaintiff  was, 
however^  unsuocessfiil  at  the  triaL    After  taking  his  chance 
of  obtaining  a  verdict,  he  was  not  in  a  situation  to  make  an 
objection  to  the  jurisdiction  of  the  sheriff,  who  had  tried  the 
CMne.     The  objection  to  the  jurisdiction  was,  that  as  the 
demand,  in  the  present  case,  was  not  a  debt,  that,  therefore, 
h  did  not  come  within  the  meaning  of  the  statute.     But 
lAer  the  plaintiff  had,  in  his  own  particulars,  called  his 
dfmand  a  debt,  by  claiming  it  as  so  much  wages,  he  could 
not  be  allowed  toobject  that  it  was  not  a  debt     It  was  true 
diat  certain  cases  had  decided,  that  claims  for  unliquidated 
damages  did  not  come  within  the  statute.     In  Jacquei  v. 
Bower  (a),  which  was  a  somewhat  similar  case  to  the  pre- 
oent,   the  damages  claimed  in  each  count  were  100/.,  it 
being  an  action  of  indebitatus  assumpsit,  for  wages,  the 
particulars  claimed  7L  lOs.  for  wages,  &c.,  ^^and  also  such 
fiiither  sum,  by  way  of  damages,  as  the  jury  might  think 
proper  to  give  for  the  wrongful  dismissal  of  the  plaintiff 
without  notice."    The  amount  indorsed  on  the  writ,  was 
12i^  19<.     It  appeared  that  the  plaintiff  had  been  engaged 
it  a  salary  of  60L  per  annum,  and  dismissed  without  any 
notice,  and  he  had  a  verdict  for  15/.  18^.     It  was  held  that 

(«)  Ante,  vol.  7,  p.  331,  O.  S.,  5  M.  &  W.  S.  C. 
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1^  cmt  mm  not  tddUe  befcre  the  sheriff^  under  3  &  4 
Whl  4.  c  4±.  &  17.     But  even  that  case  could  not  be  sup- 
jwned  lo  dv  fid  cstcnt  it  appeared  to  go^  as  it  would  seem 
iraan  is.  das  in  no  cmt  vbeie  damages  were  sought  to  be 
resz^Kvsned.  wooki  the  case  oome  within  the  act  of  Puiit- 
menL     Thasu  hamemet,  was  dead j  not  the  role,  as  acdooi 
^si  rnlkcf  ex^ha^  and  promisBoiy  notes  were  within  i^ 
xai^nes  flnnaai  ,  in  the  shape  of  inieresty  were  coDtinoaDj 
even  in  sach  cascL    In  Price  ▼.  Morgam  (a),  it  was  hdil 
2&a:  wbere  the  dedandon  stated,  that  in  consideration  that 
ibe  pikfiZDoff  woidi  aend  a  pony  to  the  defendant,  and  wooU 
fvod  aad  de&vr  it  to  a  tiuid  person ;  the  defendant  nndff- 
i4X«  iha:  he  was  anthoriaed  bj  the  third  person  to  purdaie 
a  on  his  behalf:  that  the  phintiff  sent  the  pony  to  the  d^ 
imianx.  and  wn$  wiUin^  to  seU  it  to  the  third  person,  but 
iha:  the  defendant  had  no  anthorit  v  firom  the  third  p»NO 
u^  puxthase  ic     The  Comt  there  held,  that  the  case  ns 
nibble  before  the  sheriff;  undo- the  3&4  Wni.4,c.42,&17. 
In  thai  case,  an  intimation  was  giren  by  the  Court,  diatif 
the  case  had  not  been  within  the  act,  the  defendant  having 
cvxisented  to  the  writ  of  trial  beic^  issued,  it  was  not  com- 
petesi  fer  him  atkemaids  to  object  to  the  tribunal  befive 
which  the  cause  had  been  tried.     Here,  the  plaintiff  bid 
himself  obtained  the  writ  of  trial,  and  it  was  not  competent 
for  him  to  object  to  the  jurisdiction  crf'the  Court  which  bad 
decided  the  cause. 

Pearsomy  in  support  of  the  rule,  refened  to  Jaeqtiet^* 
BotTfTf  and  cited  Lawrence  v.  JFUcock  (6).  There,  the  de- 
claration, which  was  in  assumpsit,  stated  that  in  conaden- 
tion  that  the  defendant  was  tenant  of  a  ferm  to  plaintiff,  be 
promised  to  spend  on  the  fiinn  all  the  hay  which  shoold 
arise  during  the  tenancy.  The  breach  alleged  was,  that  i 
certain  quantity  of  hay  arose,  but  the  defendant  qpeat  it 

[a)  2  M.  &  W.  53.  (6)  1 1  Ad.  &  EL  941. 
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ebewhere.  The  case  was  held  not  to  be  triable  before  the 
sheriff  The  jaiy  found  a  verdict  in  fitvour  of  the  plaintiff, 
fiyr  3iL  14«.  28.,  but  the  Court  set  aside  the  writ  of  trial,  «• 

and  all  subsequent  proceedings,  although  the  defendant  had 
assented  to  the  Judge's  order  for  sending  the  case  before  the 
dieriff.  The  test,  whether  a  case,  where  the  claim  amounts 
to  less  than  20iL  was  within  the  meaning  of  the  statute,  was, 
irtiether  an  action  of  indebitatus  assumpsit  would  lie  for  its 
lecoveiy.  If  not,  then  it  did  not  come  within  the  statute. 
With  respect  to  consent,  that  was  immaterial,  as  appeared 
hj  the  last  dted  case,  for  it  could  not  give  to  a  Court  a  juris- 
diction which  the  law  did  not  grant  The  parties  had  no 
cause  to  complain,  as  they  were  bound  to  know  the  law. 
The  case  of  interest  put  on  the  other  side,  was  consistent 
with  the  rule  here  suggested,  as  indebitatus  assumpsit  would 
lie  for  interest.  The  rule  ought,  therefore,  to  be  made 
absolute. 

WiOHTMAN,  J. — ^This  seems  to  me  not  to  be  a  case  which 

the  parties  were  entitled  to  try  under  the  3  &  4  Wm.  4, 

c  42,  &  17.     That  was,  in  effect,  decided  in  the  case  of 

Jacquet  v.  Bower.     There,  Mr.  Baron  Parke  does  not  put 

the  fitness  of  the  cause  to  be  tried  before  the  sheriff,  on  the 

&ct  of  whether  the  plaintiff  claims  a  particular  sum,  not 

eiceeding  20iL,  by  an  indorsement  on  his  writ,  but  whether 

the  claim  is  for  unliquidated  damages.     He  says:  ^^here 

the  amount  to  be  recovered  might  be  limited  to  20/. ;  but 

OD  the  other  hand,  it  might  not ;  it  would  depend  on  the 

circumstances  proved  in  the  case ;  therefore,  it  is  a  claim 

br  unliquidated  damages,  and  not  within  the  act     It  might 

as  well  be  said,  that  an  action  against  a  carrier  for  negU- 

gence^  was  within  this  act,  where  the  damages  are  under 

20iL,  because  they  could  not  be  more.     The  probable  limit 

of  the  damages  on  one  side,  does  not  prevent  it  being  a 

claim  for  unliquidated  damages."    The  plaintiff,  by  reducing 

the  amount  claimed  by  his  particulars,  to  a  sum  less  than 

20/L,  docs  not  make  this  less  an  action  for  unliquidated  da- 
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doa  not  seem  to  me 
The  onl J  qnestiao  tl 

this  objectioii.     In  Lmmr^ 

decided,  that  coosent  canni 

■uiity  OQDaeqoend jy  be  abaolu 

Rok  afaeofatte,  without  € 


Rbgoca  r.  Th£  JrsncBB  or  CnnHmBK, 

t^i^J^  7\3^A'Siy£A'Z)Aewedcan9eagaiiMtanileDMi,d 
S^  *^  by  R.  V.  Riekmb,  callii^  on  the  justices  of  Chn 
my.  A  oofvy  Aew  cuMoe  wfaT  a  writ  of  mandanras  riioold  not  be 
ad  examift.  to  diem,  oommandiii^  them  to  enter  oontinoances  an 
oS^^lbc  ***  appeal  between  the  two  parishes  of  Utkindc 
^^*^tl^  ***n^  Dudden,  in  Cheshire,  against  an  order  of  removal  fr 
Ae  29tfa  of  former  to  die  latter  parish.  It  appeared  that  the  o 
qowtcrsesnoos  i^QM>val  was  made  on  the  22nd  of  Febraary.  NoCio 
^^  **rf^  ^**  order  having  been  made,  together  with  a  copy  of  the 
pe«l  was  gireii  and  the  examinations,  porsuant  to  the  4  &  5  Wm.  4 

tfft  those  ses~ 

skms.  On  S-  79,  was  sent  by  post  on  the  25th.  In  the  coane 
AprU^e  paa-  P^^  those  papers  would  be  received  on  the  26th. 
per  was  re.       next  sessions  were  held  on  the  29th  of  March.     Th 

iDOired.  On  toe  ^  i      •  i_« 

28th  of  Jane,    secrs  of  the  appellant  parish  did  not  appeal  within  t 

the  Midsimi'  •■  .  ^.  ^.i*->.^-  ^     ^ 

mer  Sessions  One  days,  or  givc  notice  of  their  intention  so  to  oa 
wS^h^th^  **  paupers  were  removed  on  the  I2th  of  April-  Th 
pelUnts.  with,  scssions  were  held  on  the  28th  of  June.     At  those  « 

out  notice  to        .  ,,  .  ,  ,.  .  , 

respondents,  the  appellants,  without  sending  any  notice  to  the  n 
reroited."*  No-  ^^^^  entered  and  respited  an  appeal  Notice  of  app 
tice  of  appeal    gcrved  on  the  2nd  of  October,  to  try  at  the  followu 

was  afterwards  •^ 

given  on  Octo-  tober  sessions,  which  took  place  on  the  18th.  A  preli 
Michaelmas  objection  was  taken  on  the  part  of  the  respondents,  1 
^i  Wd'^on''^  appeal  was  too  late.     The  justices  yielded  to  die  ol 

the  18th  of 

October.     The  Sessions  having  refused  to  hear  the  appeal,  on  the  ground  of  its  beiof 

the  Court  compelled  them  by  mandamus  to  hear  H. 
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and  refused  to  hear  the  appeaL     This  decision  of  the  jus- 
tices, it  was  sabmitted,  was  correct     No  doubt  the  autho- 
rities had  decided,  that  a  parish  was  not  to  be  considered  «• , 
as  aggrieved  within  the  meaning  of  the  13  &  14  Car.  2,     Cheshire. 
&  %  until  the  actual  removal  of  the  pauper,  and,  therefore, 
an  appeal  to  the  sessions  next  afler  the  removal  was  suf- 
fidendy  early.     This  was  so  held  in  Regina  v.  The  Justices 
nf  Salop  (a).    In  conformity  with  this  decision,  was  that  of 
Rex  V.  The  Justices  of  Cornwall  (6).     There,  notice  of  an 
order  of  removal  was  served  on  June  the  8th ;  the  next 
KflBoos  began  on  June  the  28th.     The  practice  of  the  scs- 
flODS  required  fourteen  days'  notice  of  appeal.     No  notice 
beii^  given,  the  pauper  was  removed  on  June  the  29tL 
KoCioe  of  appeal  was  served  for  the  October  sessions.    The 
Court  then  held,  that  an  appeal  laid  to  those  sessions.     In 
iKidi  those  cases  it  was  to  be  observed,  that  the  appeal  was 
made  to  the  sessions  next  after  the  removal.     The  case  of 
Segina  v.  The  Justices  of  Middlesex  (b),  was  to  be  cited  on 
the  other  side,  to  shew  that  the  notice  of  appeal  need  not  be 
given  sooner  than  it  was.     But  it  would  be  found  in  exa- 
mination, that  that  case  was  quite  consistent  with  the  de- 
cision pronounced  by  the  justices  in  the  present  instance. 
The  marginal  note  in  that  case  was,  ^^  That  where  a  parish 
pves  notice  of  appeal  under  the  4  &  5  Wm.  4,  c.  76,  s.  79, 
against  an  order  of  removal,  within  twenty-one  days  after 
lervioe  of  the  order  of  removal,  but  does  not  prosecute  the 
appeal  at  the  next  practicable  sessions,  and  the  respondent 
pniah  does  not  remove  the  pauper  for  a  considerable  time 
a&erwarda,  the  appellants  may  give  fresh  notice  of  appeal, 
pnnnant  to  the  13  &  14  Car.  2,  c.  12,  s.  2,  when  the  pauper 
IB  actually  removed."    That  case  was,  however,  no  authority 
to  diew,  that  the  appeal  was  not  too  late.     There,  the  ap- 
peal was  to  the  next  sessions,  after  the  actual  removal,  and, 
tbeiefoie,  was  different  in  its  circumstances,  trom  those  of 
the  present.    The  appellant  should  have  appealed  to  the 

(a)  Ante,  vol  6,  p.  28,  O.  S.  (c)  Ante,  voL  9,  p.  163,  O.  S. 

(6)  6  Ad.  Be  El.  894. 


room  or  rmMertcE,  a  & 


1842.  MiiImihii  wamam  and  tned  dme.  They  bad  no  rigb 
to  enter  and  wp^^t^  at  those  Midsomiiier  seanoDS^  as  th 
right  to  do  ao  onlj  exiifeed  where  the  ocdo'  had  been  mad 
the  imnMtfiatelj  pferioiK  aeaaona^  and  the  case 
shewed,  that  no  (fifioenoem  the  exwting  practice  bad  bees 
efiected  br  the  New  Poor  Lew  AcL  Here,  the  older  hai 
been  made  pterjoos  to  the  laat  ryfwionii  On  these  gioimdi 
it  was  inhmittpd,  that  the  preaent  rale  ought  to  be  db 


iL  F.  Riekardsj  in  stipport  of  the  rale,  contended  tin 
the  ri^its  of  the  appdlants  were  die  same,  aoooidii^  to  th 
dcciaion  of  Regimm  t.  The  Jmstiees  of  Middlewex,  after  th 
removal  was  effisded,  as  diej  were  inmiediateljr  on  maUn 
die  ocda:  ff  ao^  then  it  not  bring  necessaiy  to  tiy  at  th 
Mkkinnmer  sesaona^  there  was  no  occawnn  to  gire  notic 
of  appeal  for  any  other  than  die  October  sessioiis. 

WmHTMAV,  J. — It  seems  to  me,  that  the  ordor  nrast  b 
considered  as  made,  after  the  Maidi  sessions.  If  so^  diei 
by  the  {nractice,  it  is  not  necessary  to  appeal  to  the  Mid 
summer  sessions^  and  dien  the  a|^>ellants  were  in  time  i 
the  October  sessions.  Hie  language  ct  Mr.  Jostioe  Pim 
Usan  in  Regina  ▼.  The  Justices  of  Middlesex,  is  in  coo 
fimnity  with  this  opinion.  He  there  says:  ^Looldi^i 
all  the  enactments  of  the  4  &  5  Wm.  4,  c.  76,  relatii^  t 
this  subject,  and  not  finding  anything  which  shews  that  di 
I  legislature  intended  a  nodce  of  appeal,  not  fi)llowed  imani 


prosecuted,  to  deprive  the  a{q)eUant  parish  cl  its  remed 
upon  the  actual  removal  of  the  pauper,  and  findipg  no  afa 
surdity  or  inconsistency,  involved  in  holding  that  it  did  no 
so  intend,  I  feel  myself  bound  to  hxAd  that  the  aj^iellan 
parish  might  expressly  or  tacitly  abandon  their  first  notic 
of  appeal,  and  take  their  remedy  after  the  actual  removal 
I  think,  therefore,  that  the  present  rale  must  be  mad« 
absolute. 

Rule  absolute. 
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1842. 

Drake  v.  Gouoh. 

S»  HUGHES  shewed  cause  against  a  rule  which  had  Since  the  3  & 
been  obtained  by  Pigotty  for  arresting  the  judgment     The  67,  s.  2,  the 
cause  was  tried  in  last  Michaelmas  Term,  and  the  plain-  Jun^rismay 
tiff  obtained  a  verdict     The  objection  was,  that  the  venire,  p  ™^®  ^. 
as  stated  upon  the  record,   appeared   to  be   returnable  on  a  particulw 
"fi)rdiwith,''  instead  of  on  a  particular  day.     It  was  now  with.** 
contended,  that  the  venire  was  correct     The  3  &  4  Wul  4, 
c  67,  8.  2,  expressly  enacts,  that  **  the  writ  of  venire 
&cia8  juratores  may  be  tested  on  the  day  on  which  the  same 
shall  be  issued,  and  be  made  returnable  forthwith."    In 
consequence  of  this  enactment,  the  books  of  practice  in- 
troduced forms  of  venires,  which  were  made  returnable 
'^forthwith;"  particularly  Tldd's  Practice  (a),  and  the  only 
doubts  suggested  in  the  books  respecting  the  propriety  of 
making  the  writ  of  venire  so  returnable,  arose  from  a  case 
of  WiUiams  v.  Caherly  (i),  where  a  rule  nisi  was  obtained 
far  setting  aside  an  issue  on  that  ground,  and  also  because 
it  omitted  to  state  the  conmiencement  of  the  suit     The 
rale,  however,  never  came  on  to  be  argued,  as  the  plaintiff 
amended  the  issue;  which  being  clearly  irregular,  as  re- 
garded the  second  objection  taken  to  it,  the  case  could  not 
be  regarded  as  any  authority,  either  for  or  against  the  venire 
being  made  returnable  "forthwith."    The  word  "  forthwith," 
means  ^immediately,"  "without  delay,"  and  if  the  act  had 
been  imperative,  instead  of  optional,  the  insertion  of  a  par- 
tiddar  day,  would  not  be  a  compUance  with  the  act,  as  it 
oodd  not  be  said  that  the  writ  was  then  returnable  "  forth- 
with."   Another  reason  why  the  Court  should  not  interfere 
on  motion  was,  that  the  mistake,  if  any,  appeared  upon  the 
iflBoe,  and  as  no  objection  was  made  to  that,  it  must  be 
taken  to  be  correct,  and  the  record  which  properly  followed 

(a)  Udd's  Addenda,  1831,  p.  156,  Form,  306. 
(6)  Reported,  14  Legal  Observer,  p.  13. 
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1 842.       the  issue  was  in  the  same  form,  whereas,  if  the  objection  had 
*^^J^^J^j^    been  taken  in  proper  time,  the  issue   might  have  been 
«•  amended.     The  defendant,  therefore,  omrht  to  be  left  to 

his  wnt  of  error. 

Pigott,  in  support  of  the  rule,  contended,  that  the  redlal 
to  the  3  &  4  Wm.  4,  c  67,  s.  2,  that,  by  the  existing  Unr, 
juiy  process  could  only  be  tested  m  Term  time,  though 
actions  might  be  tried,  and  proceed  to  judgment  in  Vact- 
tion,  shewed  that  the  only  object  was  to  prevent  unneoesBUj 
delay,  and  not  to  alter  the  form  of  the  venire,  whidi  im 
before  m  use.  He  contended,  that  the  word  '*  fbrthwith^* 
must  have  a  reasonable  construction,  and  as  it  would  be  t 
great  mconvenience  to  tiie  parties  to  suits,  if  there  was  not 
some  time  allowed  for  examining  the  list  of  jurors,  it  moit 
be  held  to  mean  seven  days,  that  being  the  time  allowed  to 
parties  to  inspect  the  panels  of  jurors,  which,  by  the 
6  Greo.  4,  c.  50,  s.  19,  the  sheriff  was  bound  to  keep  in  the 
office  of  his  under-sheriff  or  deputy,  for  seven  days,  at  least, 
before  the  sitting  at  nisi  prius.  If  this  was  not  so,  the 
parties  to  trials  at  bar  would  enjoy  advantages  of  which 
those  at  nisi  prius  would  be  deprived,  since  in  trials  at  bar, 
the  venire  must  still  be  returnable  on  a  day  certain  in  Tenn, 
whereas,  if  '^  forthwith,"  was  allowed  to  be  used  in  these 
writs,  the  plaintiff  might  issue  his  venire  and  distzingasi  or 
habeas  corpora,  at  the  last  moment  before  the  sittings,  and 
get  them  attached  to  the  record  without  giving  the  other 
party  the  opportunity  of  seeing  and  inquiring  into  the  lisls 
of  jurors,  which  he  could  not  demand,  unless  he  was  known 
to  the  sheriff,  to  be  a  par^  to  a  suit  about  to  be  tried  at  the 
ensuing  sittings  of  nisi  prius.  [  fFightman,  J. — ^If  the  word 
"  forthwith"  means  seven  days,  the  venire  which  follows  At 
act  must  have  that  meaning.  The  inconvenience  wooU 
equally  arise  if  a  day  certain  were  named.]  The  statute 
42  Ed.  3,  c.  11,  expressly  directs,  that  no  inquests,  except  of 
assize  and  gaol  delivery  shall  be  taken  by  writ  of  nisi  priitf) 
or  otherwise,  at  the  suit  of  any  one,  before  the  names  of  tD 


HILARY   TKRM,  5  VICT.  575 

that  shall  pass  in  the  inquests,  shall  be  returned  in  Court        1842. 
Tie  object  of  the  3  &  4  Wm.  4,  was  mei^ly  to  prevent  the     ^J^^^ 
delay  occasiooed  by  making  the  venire  returnable  in  Term       ^• 
time.    The  form  of  issue  given  in  actions,  commenced  by 
piocefls  under  2  Wm.  4»  c  39,  had  a  particular  day  named. 
Beg.  GrexLy  H.  T.,  4  Wm.  4.    It  was  not  too  late  to  take  the 
objection  in  arrest  of  judgment,  the  error  being  on  the 
leooid 

WnifiiAWi,  J. — I  am  requested  by  my  Brother  Wight- 
mm  to  say,  that  he  is  of  opinion,  in  this  case,  the  rule  ought 
to  be  discharged.  The  alleged  fiuilt  was,  that  the  award 
of  the  venire  was  ^  forthwith,"  instead  of  on  a  day  certain. 
He  has  considered  the  case,  and  I  believe  conferred  with 
some  of  the  other  Judges,  and  he  is  of  opinion  that  it  may 
either  be  made  *'  fiiNrthwith,"  or  on  a  day  certain,  in  Term, 
and,  therefore,  that  '*  forthwith"  is  sufficient  The  present 
nie  must,  consequently,  be  discharged. 

Rule  discharged. 


Mablow  f7.  TnoBiPsazf . 

JfMELLOR  diewed  cause  against  a  rule  nisi,  obtained  by  An  agreeiiMeiit 

WiiiehmrMtf  calling  on  the  plaintiff  to  shew  cause  why  the  premises  for  a 

feriict  fctind  in  this  case  in  his  favour,  should  not  be  set  "?««*«  period, 

'       ^  at  a  sum  of 

vide  and  a  nonsuit  entered.     It  was  an  action  for  use  and  lot,  does  not 

oeeaptfiom  and  was  tried  before  the  ondeisheriff.     In  CtT' ^'^ 

support  cf  the  {duntiff's  case,  a  document  was  produced,  ^'*v^^^* 

ifaidi  the  defendant  contended  required  a  stamp.     It  was  ^^^^l,^^ 

,         .         '^  Yalueof  2(ML, 

reeeived  in  evidence  by  the  undcrsheriff  without  a  stamp,  or  upwards, 

adigect  to  the  present  application,  and  a  verdict  was  found  meaning  of  the 

in  fiivoor  -of  the  plaintiff.     The  document  was  in  these  ^^^^  ^' 
terms,  ^  I,  John  Thompson,  do  hereby  agree  with  William 
Mallow,  to  retake  of  him  two  acres  of  land,  being  more  or 
len,  and  premises^  in  the  Abbey  Gate,  in  the  parish  of  St. 


V. 

Thompson. 
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1842.        Leonard,  Leicester,  from  the  lOth  day  of  October,  1840, 
BiAiiLow      ^^  which  time  my  tenancy  thereof  expires,  until  the  25th 
day  of  March,  1841,  for  the  sum  of  1(ML ;  and  I  promw 
the  said  ^Iliam  Marlow  in  the  mean  time,  a  right  to  plant 
fruit  trees,  and  to  come  on  the  said  land  and  premises  with 
his  servants  and  labourers  for  that  purpose^  whenever  he 
shall  think  proper.    And  I  further  agree  with  the  add 
WiUiam  Marlow  to  give  him  quiet  possession  of  the  said 
land  and  premises  on  the  25th  day  of  March,  1841.    Wit- 
ness this  19th  day  of  September,  1840.     John  Thompsoo.' 
It  was  submitted,  that  this  agreement  was  not  within  die 
meaning  of  55  Geo.  3,  c.  184,  the  Stamp  Act.     The  wadi 
of  the  schedule  as  to  agreements  were,  *'  agreement  or  ai^ 
minute  or  memorandum  of  an  agreement,  made  in  En^and 
under  hand  only,  or  made  in  Scotland  without  any  daae 
or  r^istration,  where  the  matter  thereof  shall  be  of  die 
value  of  20^  or  upwards,  where  the  same  shall  be  ool^ 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from 
its  being  a  written  instrument,  together  with  every  schedule, 
receipt,  or  matter  put  or  indorsed  thereon  or  annexed 
thereto,"    shall    be    stamped  as    thereinafter    mendoned 
Here,  it  was  perfectly  clear  that  the  matter  of  this  agree- 
ment was  only  of  lOiL  value,  it  being  the  sum  at  which  the 
period  from  the  10th  of  October,   1840,  to  the  25th  daj 
of  March,  1841,  was  valued.     Hiere  was  nothing  on  the 
&ce  of  the  instrument  to  shew  that  the  specific  tenn  bo 
let  was  of  the  value  of  20^  or  upwards.     In  Rex  v.  Tie 
Inhabitants  of  Enderby  (a),  it  was  held,  that  where  theie 
was  nothing  to  shew  on  the  fiu»  of  an  agreement  that  the 
value  of  the  subject  matter  was  20A,  it  did  not  require  a 
stamp.     In  Doe  v.  Avie  (AX  ^tA  Tenterden  held,  that  an 
agreement    signed    by  a  tenant  to  hold    premises  irith 
scheduled  fixtures,  at  2s.  6cL  per  annum,  determinable  at 
six  months'  notice,  need  not  be  stamped,  the  subject  matter 
of  the  contract,  namely,  the  right  to  occupy,  not  being 

(a)  2  B.  &  Ad.  205. 

(b)  2  Chitty'a  Stalatet ,  963,  note  «. 


I 


V. 

Thompson. 
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shewn  to  be  above  the  value  of  20L  :  and  Lord  Tenter  den        18*2. 
said,  **  The  words  of  the  act  are  so  ambiguous,  that  the      Maelow 
party  objecting  ought  to  make  out  the  affirmative,  which 
is  Dot  shewn."  (a) 

WhUetmriiy  in  support  of  the  rule,  contended  that  the 
nbject  matter  of  the   agreement  was  clearly   of  such  a 
vahe  as  required  a  stamp.     If  the  exemptions  under  the 
title  **  agreement"  were  examined,  one  of  them  would  be 
femid  to  be  ^'memorandum  or  agreement  for  granting  a 
kue  or  tack  at  rack-rent,  of  any  messuage,  land,  or  tene- 
ment, under  the  yearly  rent  of  5/."    This  must  clearly  be 
eoDsidered  as  an  agreement  for  the  letting  of  a  tenement 
axire  than  5/L  a-year  rent,  since  the  value  of  it  for  half 
apjear  was  lOt     With  respect  to  the  case  of  Doe  v.  Avigy 
that  only  shewed  that  where  the  rent  was  less  than  5/. 
apjear,  the  instrument  did  not  require  a  stamp.      Here, 
liowever,  it  was  clear  that  the  rent  of  the  premises  let  was 
Bxne  than  &L     In  Doe  dem.  Hunter  v.  Boulcot{b),  it  was 
held,  that  an  agreement  for  a  lease  of  premises,  though 
under  6L  per  annum,  is  not  within  the  exception  of  the 
Stamp  Act,  if  the  interest  agreed  for  be  a  beneficial  one. 
Id  the  present  case,  the  terms  of  agreement  shewed  that 
the  agreement  was  a  beneficial  one. 

Cur.  culv.  vult 

Williams.  J. — ^It  appears  to  me  that  the  matter  of  the 
present  agreement  does  not  amount  in  value  to  20/.  It  is 
an  agreement  for  a  specific  term,  for  a  certain  sum  of  10/L, 
and  there  is  nothing  to  shew,  on  the  face  of  it,  that  the 
nlue  of  the  matter  of  the  agreement  exceeds  that  sum. 
I  diink,  therefore,  the  present  rule  must  be  discharged. 

Rule  discharged. 

(t)  There  were  other  points  in      Court  did  not  proceed  on  them, 
the  case  which  became  imma-         (jb)  2  Esp.  596. 
teriil,   as  the  judgment  of  the 

VOL.   L — ^N.   8.  P   P  D.    P.    C. 
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An  application 
for  a  new  trial 
in  a  case  tried 
before  the 
nnderdieriff, 
cannot  be 
founded  on  the 
notes  of  a  pro- 
▼indal  barns- 
ter,  benot 
making  the  ap. 
plication,  who 
attended  the 
trial  instead  of 
the  nndenhe- 
riiTs  notes. 


Rbtnolds  V.  Stons. 

•/RC  •  SMITH  moyed  for  a  rule  to  shew  cause  why  a  ne^ 
trial  should  not  be  granted  in  this  case,  which  had  bee 
tried  before  the  undersheriff.  One  peculiarity  of  the  cae 
was,  that  he  was  not  prepared  with  a  verified  copy  of  th 
notes  of  the  undersheriff  who  tried  the  cause.  A  gentk 
man,  who  was  a  provincial  practising  barrister  had  appeaie 
before  the  undersheriff  in  support  of  the  case  of  the  parQ 
on  whose  behalf  the  present  application  was  made.  Vfi£ 
the  notes  of  that  gentleman  he  was  funushed.  The  quae 
tion  was,  whether  those  notes  were  sufficient  to  support  th 
present  motion  ? 


WnjJAim,  J. — Ton  must  have  either  the  notes  of  tfai 
undersheriff,  or  a  good  excuse  for  not  producing  them.  ] 
cannot  receive  those  notes  made  by  a  barrister  attendii^  al 
the  trial,  he  not  being  the  banister  moving,  as  a  substitote  fan 
the  sheriff's  notes. 

Rule  refused. 


A  scire  facias 
issaed  on  a 
judgment 
should  recite  a 
prerious  scire 
facias  on  the 
same  judgment 
signed  thereon, 
although  the 
previous  scire 
ladas  has  not 
been  returned 
and  filed. 

An  outlaw 
may,  notwith- 
standing his 
outlawry,  apply 
to  set  aside 
proceedings,  on 
in  aseoondscL 


Walker  v.  Thelluson. 

J.  HESIOER  and  Sir  John  Bayley  shewed  cause  against 
a  rule  nisi,  obtained  by  Martin^  for  setting  aside  the  scire 
£Eu;ia8  which  had  been  issued  in  the  present  case,  in  pur- 
suance of  a  judgment  signed  on  the  24th  November,  in 
the  year  1827,  on  a  warrant  of  attorney  given  in  the  same 
year.  It  appeared  that  nothing  was  done  on  the  judgment 
so  signed  until  the  10th  February,  1836,  when  it  was  re- 
vived by  scire  &cias.  Judgment  was  signed  upon  that 
scire  &cias,  but  neither  the  writ  nor  the  return  to  it  was 
filed  or  entered  of  record.     In  this  stage  of  the  proceedings, 

a  ground  that  a  prenoos  sci.  fiu.  and  Jadgment  thereon,  lunre  not  been  reatad 
fa- 
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the  defendant,  who  was  an  outlaw,  returned  to  this  country.        1842. 
-A  writ  of  capias  ad  satisfaciendum  was  issued  upon  the      waloe 

f  midinnent  of  the  24th  December,  1827,  in  the  month  of  ,.^__  »• 
"f^^'  Thbllubok. 

^ffovember  last,  and  on  the  3rd,  the  defendant  was  arrested 

mander  a  ca.  sa.  issued  on  the  original  judgment     He  then 

obtained  a  rule  nisi,  and  this  Court  discharged  him,  on  the 

gpioand  that  there   had  been  no  revival   of  the  original 

judgment  (a).     It  was  objected  that  the  defendant  being  an 

<mtlaw,  was  not  entided  to  be  heard  for  any  other  purpose 

tlifln  to  set  aside  his  oudawry,  and  the  case  of  Louket  v. 

Uolbeaeh  {b)   was  cited  in  support  of  the  objection.     It 

ivas  there  held,  that  a  party  outlawed  in  the  King's  Bench 

in  an  action  to  recover  the  arrears  of  an  annuity,  cannot  be 

heard  in  the  Common  Pleas  on  a  motion  to  set  aside  the 

tnnui^.     There,  Mr.  Justice  Park  said,  **  when  I  find 

die  role  to  be  so  clearly  established,  that  a  man  outlawed 

eumot  maintain  any  action,  for  by  his  contumacy  he  is 

out  of  the  King's  protection,  and  shall  have  no  privilege 

or  benefit  from  that  law,  of  which  he  is  a  violator,  and  to 

which  he  refuses  to  be  amenable,  I  cannot  conceive  how 

he  can  put  the  law  in  motion  by  a  rule  to  shew  cause  to 

relieve  himself  from  an  inconvenience,  any  more  than  he 

cotdd  institute  a  suit  for  the  recovery  of  his  rights.     It  is 

true  he  may  be  sued;   for  he  shall  not  by  his  own  act 

prejudice  others.     Olanvillef  lib.  2,  cap.  3,  says,  ^'  Utlagatus 

legem  terrse  amittit"     But  Briiton  says,  '^Respondra  a 

touts,  mais  nnl  respondra  i  luy."    The  case  of  Aldridge  ▼. 

BuOer  ie),  was  also  cited.     The  marginal  note  of  that  case 

WIS,  "  An  outlaw  cannot  appear  in  Court  for  any  purpose 

than  to  reverse  his  outlawry.     Therefore,  he  cannot  sue 

out  a  habeas  corpus  ad  satisfiu^iendum,  in  order  to  chaige 

I  jdaintiff  in  execution,  against  whom  he  has  obtained 

jadgment  as  in  case  of  a  nonsuit;  although  his  outlawry  was 

at  die  suit  of  a  different  plaintiff.**    There,  Lord  Abinger 

and,  ^  The  principle  is  clearly  laid  dovm  in  the  authorities, 

(a)  Awie,  p.  277.  (c)  Ante,  vol.  5,  p.  733,  O.  S.  i 

(*)  4  Bing.  419.  S.  C.  2  M.  &  W.  412. 

p  P  2 
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1842.       that  an  outlaw  cannot  appear  in  Court  for  any  purpose  bat 
Walkee      ^  reverse  his  outlawry ;  that  is  a  nile'so  long  settled  that 
^     «'  we  ouirht  not  now  for  the  first  time  to  create  exoeptions  to 

it     Here,  the  habeas  corpus  is  nothing  more  than  a  mode 
by  which  the  defendant  seeks  to  pursue  a  remedy  on  his 
judgment ;  he  is  making  use  of  the  process  of  the  Court 
for  his  own   benefit."     Those  cases,  it  was  contended, 
established  the  rule,  or  rather,  recc^p[iised  it,  that  an  ootkw 
could  not  be  heard  in  Court  for  any  other  purpose  than  to 
set  aside  his  outlawry.     In  a  case,  however,  of  Hawkku  t. 
HaU{a\  the  Master  of  the  Rolls  held,  that  though  an 
outlaw  cannot  come  into  Court  to  establish  a  demand,  yet 
he  may  apply  to  the  Court  to  set  aside  an  attachmoit 
which  has  been  irregularly  issued  against  him.     There,  the 
Master  of  the  Rolls  said,  ''  The  first  question  is,  whether 
the  plaintiff  is  entitled  to  make  this  application,  he  ham% 
been   under  outlawry;   I  conceive  that  an  outlaw  is  do! 
entitled  to  come  into  a  Court  of  Justice  to  establish  a 
demand  of  his  own ;  but  this  is  not  now  the  questicHi,  fcr 
the  proceeding  against  the  outlaw  is  in  the  nature  of  a 
penal  proceeding  for  non-payment  of  costs ;  and  the  ques- 
tion is,  whether,  when  a  party  has  been  improperly  detained, 
he  has  not  a  right  to  come  into  Court,  to  get  rid  <tf  the 
irregular  proceedings.     He  does  not  come  to  estaUidi  a 
demand,  but  to  complain  that  injustice  has  been  done  by 
the  party  proceeding  against  him ;  or,  in  other  words^  the 
power  of  the  Court  has  been  used  improperly  against  him 
Whatever  was  the  case  formerly,  in  the  present  day  an 
outlaw  is  entitled  to  the  benefit  of  the  law  for  his  persooal 
protection,  and  he  must,  therefore,  be  entitled  to  apfdy  to 
a  Court  of  Justice,  to  remove  an  irr^^lar  order  by  whicb 
he  is  improperly  detained.     I  think,  therefore,  he  has  a 
right  to  make  this  application."     On  the  authority  of  this 
case,  Mr.  Justice  Wightman  held,  that  the  defendant  wss^ 
notwithstanding   the  outlawry,  entitled   to  apply  for  lus 

(a)  1  fieavan,  73. 
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He  ¥ras  discharged  accordingly.      Upon  this,        1842. 
the  plaintiff  issued  a  writ  of  scire  facias  to  revive  the      wIlkr 
original  judgment  of  the  year  18275  but  in  that  scire  facias  ^' 

DO  notice  was  taken  of  the  sci.  fa.  issued  in  the  year  1836 ; 
and  thereupon  the  defendant  obtained  a  rule  nisi  to  set  aside 
the  scire  fisicias  with  costs.  It  was  contended,  that  as  the 
defendant  was  an  outlaw,  he  was  not  in  a  situation  to  make 
the  present  application.  The  present  objection  was  Vbry 
fiflerent  fiom  the  one  which  had  formed  the  ground  of  the 
pfevious  application,  as  there,  the  defendant  was  a  prisoner, 
md  had  a  right  to  apply  to  the  Court  for  his  liberation ; 
bat  here,  the  plaintiff's  proceedings  did  not  affect  his 
personal  liberty,  and  the  defendant  was  therefore  en- 
deavouring to  obtain  a  fevour  from  the  Court  But  sup- 
posing the  defendant  was  entitled,  notwithstanding  his 
outlawry,  to  make  this  application,  the  objection  was  not 
I  valid  one.  The  judgment  in  the  year  1836  was  irregular, 
the  scire  fecias  and  the  return  thereto  never  having  been 
filed.  It  would,  therefore,  have  been  improper  to  notice 
that  judgment  The  original  judgment  of  1827  was  still 
in  full  force,  and  the  scire  facias  in  question  proceeded 
directly  upon  that  judgment,  which  was  perfectly  regular. 
To  have  introduced  any  reference  to  the  judgment  in  1836, 
would  have  been  irregular,  as  the  original  judgment  had 
not  been  regularly  revived,  and  nothing  had  been  done 
upon  it.  It  was  not  like  the  case  of  Chapman  v.  Bowlby  (a), 
where  a  seizure  had  been  made  under  a  fieri  fecias,  and  by 
agreement  between  the  parties,  the  sheriff  withdrew,  on 
paying  part  of  the  debt,  and  on  making  an  agreement  that 
the  judgment  should  stand  as  a  security  for  the  residue,  to 
be  paid  by  instalments,  and  that  in  default  thereof,  the 
phdntiff  should  be  at  liberty  to  re-enter;  and  default  being 
made  in  payment  of  the  first  instalment,  the  plaintiff  issued 
a  8ec<md  fieri  facias  without  returning  the  first  The 
Court  there  held,  that    the    second   writ    was  irregular 

(a)  Ante,  p.  83 ;  S.  C.  8  M.  &  W.  249. 
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1842.  without  the  first  being  returned,  and  that  the  seomd  writ 
should  have  stated  the  amount  recoyered  under  the  first 
execution.  There,  something  had  been  dcMie  on  the  first 
proceeding  of  the  plaintiff,  and,  therefore,  it  was  proper 
that  what  had  so  been  done  should  be  recited  in  the  second 
writ  issued.  But  in  this  case,  nothing  whatever  had  been 
done  under  the  scl  &l  of  1836,  and,  therefore,  it  would 
have  been  useless  to  introduce  any  reference  to  that  ir^ 
regular  judgment  And  that,  at  all  events,  as  defendant 
was  an  outlaw,  he  could  not  be  entitled  to  receive  costs ; 
and,  therefore,  the  jHresent  rule  ought  to  be  discharged. 

Martifh  in  support  of  the  rule,  contended  that  the  de- 
fendant was  in  a  situation,  althou^  an  outlaw,  to  sustain 
the  present  rule ;  and,  secondly,  that  the  non-recital  of  the 
judgment  of  1836  was  an  irregularity  which  invalidated 
the  plaintiff's  present  proceeding  by  scire  fiu:ias.  On  the 
first  point,  the  case  of  Hawkins  v.  HaUy  already  cited,  and 
the  judgment  of  Mr.  Justice  Wighiman  in  the  last  Term, 
clearly  shewed,  that  the  defendant  had  a  right  to  make  the 
application.  In  both  those  cases  the  Court  had  distin- 
guished the  present  fix)m  the  cases  of  Loukes  v.  Holbeack 
and  Aldridge  v.  BuUeVy  as  in  the  former  cases,  the  defend- 
ant was  taking  initiatory  steps,  whereas  in  the  present,  he 
was  merely  protecting  himself  bom  the  proceedings  of  the 
plaintiff.  Then  as  to  the  other  point,  it  was  quite  dear 
that  the  proceedings  of  1836  ought  to  have  been  noticed 
in  the  present  scire  fiusias.  The  judgment  of  1836,  was 
quite  regular,  although  it  had  not  been  filed.  There 
was  no  authority  to  shew  that  the  non -filing  was  an  iire- 
gularity  affecting  the  validity  of  that  judgment  Suppose 
a  writ  in  an  ordinary  case  had  been  issued,  and  judg- 
ment signed  in  the  course  of  an  action  commenced  by  that 
writ,  and  it  appeared  that  the  writ  had  not  been  filed, 
could  that  be  made  a  ground,  at  the  end  of  six  years,  for 
setting  aside  the  judgment,  even  if  the  application  was 
made  at  the  instance  of  the  defendant?     But  here,  the 
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plaintiff  sought  to  set  aside  his  own  proceedings,  on  the        1842. 
gnmod  of  his  own  irregularity.    In  the  former  case,  the     ^^^^[^^ 
IsKhes  of  the  defendant  would  be  a  clear  answer  to  the  v. 

Thblluson. 

objection.     Still  more  must  it  be  an  answer  to  the  objection 

'vrhen  made  by  the  plaintiff.     The  judgment  on  the  scire 

fiuuas  being  therefore  quite  regular,  it  ought  to  have  been  re- 

oitad  in  the  present  scire  facias,  as  it  was  necessary  to  shew 

tuo  the  Court  whether  anythmg  had  been  done  upon  it, 

^mrhether  by  way  of  payment  or  part    discharge  of  the 

€xiginal  judgment     That  was  the  course  adopted  in  all 

the  ferms  given  in  the  books  of  practice.     In  Davis  v. 

Iforion  (a),  where  a  fieri  facias  was  sued  out  afler  a  scire 

fiKaas  on  a  judgment,  it  was  held,  that  the  fieri  facias  must 

be  grounded  on  the  judgment  in  the  scire  facias,  though 

the  scire  fiunas  was  sued  out  unnecessarily.      And  the 

Court  said  that  it  was  impossible  to  ascertain  on  the  record 

to  which  judgment  the  fieri  facias  referred.      That  was 

dearly  an  analogous  case. 

Cur.  adv.  vult. 

Williams,  J. — ^This  was  a  motion  to  set  aside  a  writ  of 
scire  fiMnas  for  irr^ularity ;  and  the  question  is,  whether 
there  having  been  a  revival  of  the  original  judgment  by 
scire  Sbcwb,  and  a  judgment  obtained  thereon,  that  judgment 
OMj  be  overlooked  in  a  writ  of  scire  facias  subsequendy 
sued  out  to  revive  the  original  judgment  ?  It  appears,  that 
in  November,  1827,  the  original  judgment  was  signed.  In 
Fehmary,  1836,  a  scire  facias  was  issued  in  order  to  revive 
that  judgment,  and  on  that  scire  facias  there  is  now  a  judg- 
ment standing  in  due  and  regular  form.  The  scire  facias 
which  is  now  sought  to  be  set  aside  was  sued  out  in  No- 
vember last,  and  that  overlooks  entirely,  and  takes  no 
notice  of^  the  writ  of  scire  facias  and  the  judgment  thereon 
of  the  year  1836.  The  question  is,  whether  that  is  regular 
or  not?     In  the  course  of  the  argument,  reference  was 

(a)  1  Bing.  133. 
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1S43.        made  to  the  forms  in  the  books  of  practice,  and  I  find, 
Waluk      ^^^^  ^   ^*   TkUTs   Forms,    and   in    Chitty*s  ArchboUli 
Forwus  where  a  subsequent  writ  of  scire  facias  is  issued,  the 
practice  is  to  notice  what  was  done  on  the  previous  scire 
fisudas  to  revive  the  judgment.     It  seems  to  me>  that  there 
is  a  reason  for  the  fiirm,  and  that  it  is  necessary  to  notke 
the  judgment  on  the  scire  fecias  which  had  been  previously 
issued;    and  that  is  one  short  and  obvious   reason,  that 
for    anything    that    appears    to    the   contraiy,   something 
may  have  been  done  which  would  affect  the  proceedingi 
on  the  present  writ ;  as,  for  instance,  part  payment  of  the 
debt     It  is,  therefore,  necessary  that  the  proceedings  od 
the  writ  should  be  noticed  in  the  last  scire  &cias.    It  wm 
said,  in  opposition  to  the  rule,  that  the  judgment  on  the 
previous  scire  &cias  was  good  for  nothing,  because  the  writ 
and  the  return  thereto  were  not  filed.     It  was  not  shewn, 
by  any  authority,  that  it  was  bad,  or  good  for  nothing 
But  whether  it  might  have  been  set  aside  on  an  applicatioB 
for  that  purpose,  I  need  not  inquire;  for,   it   stands  m 
effective  as  any  other  judgment.     Being  so,  it  ou^t  to 
have  been  noticed  in  the  second  writ  of  scire  facias.     There 
was  another  point,  as  to  the  outlawry  of  the  defendant    That 
was,  whether  a  party,  being  an  outlaw,  could  be  heard  to 
take  this  objection  ?     But  all  the  cases  are  resolvable  into 
this  proposition,  that  if  the  outlaw  is  seeking  to  enforce  a 
legal  right  of  his  own,  he  cannot  be  heard ;  but  the  case 
is  different,  when  he  is  only  protecting  himself  fix)m  the 
claims  of  others.     That  was  a  distinction  taken  by  Lord 
Langdale,  in  the  case  of  Hawkins  v.  HaU,  and  his  Lordship 
held  that  although  he  cannot  be  heard  to  originate  a  pro- 
ceeding for  the  enforcement  of  any  matter  of  right,  yet  io 
matters  purely  defensive  he  may  be  heard.     My  Brodier 
Wightmafiy   before   whom   this  case   has  already  beeo  in 
another  shape,  acceded  to  that  distinction.     I  think  tbers 
seems  to  be  good  sense  in  it,  and  I  shall,  therefore,  do  the 
same.     I  think  the  objection  to  the  scire  facias  is  &tal)  as 
it  should  set  out  the  previous  proceedings  on  the  judgmeoti 
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cannot  jump  over  the  intermediate  writ  of  scire  facias.        1842. 
I  think,  therefore,  that  the  present  rule  ought  to  be  made      wIlker 

abwlute.  ^     »• 

Thellubon. 

Rule  absolute  with  costs. 


Doe  dem.  Elderton  t;.  Roe. 

-^  RT  moved  for  judgment  against  the  casual  ejector.  The  Where  tenrice 

affidavit  on  which  he  applied  stated  that  the  deponent  had  the  servant  of 

^ne  to  the  premises  in  question,  and  effected  a  regular  if^ltJJJJJ^*"*^ 

service  on  the  servant  of  the  tenant  in  possession.  The  servant  J^*t  *^e  latter 

had  appointed 

afterwards  admitted,  that  she  had  given  the  declaration  to  her  an  attorney  to 
^faster.  The  deponent  afterwards  saw  the  tenant,  but  he  tio^'^and  the'" 
refused  to  make  any  acknowledgment  on  the  subject  of  the  J?'!*^  '?^ 
service,  but  referred  to  his  attorney.  Application  was  then  given  the  de- 
made  to  the  attorney,  who  also  declined  making  any  acknow-  the  tenant,  the 
ledgment  It  was  submitted  that  the  appointment  of  an  at-  ^  ^Jj  STfor 
twrney  by  the  tenant  was  a  sufficient  proof  of  his  knowledge  jud^ent 

^  °      against  the 

that  legal  proceedings  had  been  taken  against  him,  and,  casual  ejector. 

therefore,  sufficient  had  been  done  to  entitle  the  lessor  of  the 

phdntiff  to  a  rule  nisi  for  judgment  against  the  casual  ejector. 

He  cited  Doe  dem.  Jgar  v.  Roe  (a),  where  it  was  held  that 

service  on  the  servant  of  the  tenant,  coupled  with  the  fact  of 

the  tenant's  afterwards  calling  on  the  attorney  of  the  lessor 

of  the  plaintiff,  and  saying,  that  he  knows  that  the  time  is 

coming  ''when  something  must  be  done,"  was  sufficient 

ground  for  granting  a  rule  for  judgment  against  the  casual 

ejector. 

Williams,  J. — ^I  think  that  is  sufficient  for  a  rule  nisi. 

Rule  nisi  granted, 
(a)  Ante,  vol.  6,  p.  624,  O.  S. 
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1842. 

Free,  Executor  of  Free,  v.  White. 
A  writ  of  ium.    rV  ILLES  shewed  cause  against  a  rule  nisi,  obtained  h\ 

nous,  06- 

scribed  the  Simon^  to  set  aside  a  declaration  on  the  ground  of  a  variana 
ecator "  not '  between  it  and  the  writ  of  summons  commencing  the  action 
staUng  that  he  'j^^  summons  described  the  plaintiff  as  "  Free,  executor,' 

saed  •*  as  exe-  ^  *  '  ' 

cutor."   The    and  the  declaration  omitted  altogether  his  character  of  exe 

declaration  was  rm         i  .       •  i     .     i  • 

general  with,  cutor.  ihe  objection  was,  that  this  was  a  vanance,  am 
so^^n  •  ^^^  ^®  plaintiff  had  not  a  right  to  sue  out  a  writ  of  sum 
ffeU,  no  mons  in  his  representative  character,  and  then  declare  ii 

▼anance.  ,  * 

his  own  personal  character ;  although  it  was  admitted  that 
the  converse  he  might  be  entitled  to  do.  It  was,  how- 
ever, submitted  that  the  word  ^'  executor"  was  a  mere  de- 
scription of  the  plaintiff  personally,  and  not  a  description 
of  him  in  his  representative  character.  In  the  case  oi 
Ashworthy  Executrix  v.  Ryal  (a),  a  plaintiff  having  sueci 
out  general  process,  and  declared  as  executrix,  the  Cooit 
refused  to  enter  an  exoneretur  on  the  bail-piece.  Th< 
present,  it  was  suggested  was  the  converse  of  that  case 

It  was,  however,  decided  in  the  case  of Executor  ^ 

(6),  that  where  the  affidavit  of  debt  and  writ  stated  thi 

debt  to  be  due  to  the  plaintiffs,  **  executors  o^"  and  no 
'^  as  executors  of,"  and  the  declaration  stated  it  to  be  du* 
to  them  in  their  own  right,  it  was  holden  to  be  no  yariancc 
The  case  of  HenshaU  v.  Roberts  [c)  was  cited.  Hiere 
error  was  brought  for  misjoinder  of  counts,  the  first  coud 
shewing  a  cause  of  action  which  accrued  to  the  testator  ii 
his  lifetime,  and  the  last  count  stating  a  promise  to  th* 
plaintiff,  "  executor,"  not  "  as  executor,"  and  it  was  held 
that  there  was  a  misjoinder,  for  "  executor,"  without  the  wor 
"  as"  was  a  wrong  description,  and  would  not  prevent  th 
plaintiff  from  proving  a  cause  of  action  which  accrued  t 
him  in  his  own  right.     The  word  "  executor"  without  th 

(a)  1  B.  &  Ad.  19.  (c)  fi  East,  150. 

(6)  Ante,  vol.  1,  p.  97,  O.  S. 
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^viroid  ^aSy"  therefore,  was  no  more  use  than  '^  carpenter^  or       1842. 
**  groceP*,  or  any  other  description  of  the  person.  In  1  Chitty*i    ^^"rim^ 


frehbold,  p.  106  and  Lushes  Practice,  p.  312,  the  rule  was  «• 

l^d  down  in  conformity   with  these  views.      For  these 


asonsy  the  rule  ought  to  be  discharged,  and  as  the  practice 
CMi  this  point  had  long  been  certain  and  fixed,  the  rule 
ou^t  to  be  dischaiged  with  costs. 

Simon  supported  the  rule,  and  contended  that  although 
the  pIainti£F  was  not  bound  to  describe  the  character  in 
which  he  sued,  yet  as  he  had  done  so,  he  had  no  right  to 
describe  himself  in  a  difierent  character  when  he  came  to 
dedaie.  The  clear  and  undoubted  meaning  which  any 
defendant  would  attach  to  the  description  given  in  the  pro- 
ces  in  the  present  case,  was  that  the  plaintifi^  was  claiming 
in  his  representative  character.  Tliis  course  was,  there- 
five,  calculated  to  deceive  him,  and  entail  costs  upon  him. 
If  he  had  known  that  the  action  was  really  brought  in  the 
plaintiff's  own  character,  the  defendant  might  have  been 
disposed  to  submit  to  pay  the  costs  of  the  writ  without 
dday;  whereas  since  the  action  appeared  to  be  brought  for 
%  cause  of  action  accruing  in  his  representative  capacity,  he 
mig^t  be  aware  that  he  was  not  indebted  to  the  plaintiff  in 
that  ciqpacity,  and,  therefore,  would  proceed  to  defend  the 
action.  If  the  present  rule  was  to  be  discharged,  it  ought 
certainly  to  be  without  costs. 

Cur.  adv.  vult. 

Williams,  J. — ^This  was  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  the  declaration  should  not  be  set 
adde,  for  irregularity  with  costs.  The  irregularity  alleged, 
was  a  variance  between  the  declaration  and  the  process. 
The  process  stated  the  plaintiff  to  be  "  Free,  executor," 
and  the  declaration  dropped  the  word  ^^  executor"  alto- 
gether. The  question  was,  whether  such  a  variance  was  an 
irregularity  in  point  of  fact?  On  the  one  hand,  it  was 
contended,  that  the  term  "  executor"  has  got  as  intelligible 


9, 

Whitb. 
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1842.  and  definite  a  meaning  as  any  word  used  in  the  language  of 
p^g  the  law,  and  that  it  was  impossible  to  understand  how  Free 
could  have  the  epithet  of  executor  applied  to  him  in  any 
Other  mode  than  as  the  representative  of  some  person  de- 
ceased. On  the  other,  it  was  urged,  that  in  order  to  at- 
tribute to  him  the  representative  character,  it  was  necessary 
that  the  plaintiff  should  have  said  *'  as  executor,"  and  that 
the  word  '^  as"  not  being  found,  the  word  ''  executor"  is  a 
mere  unnecessary  description,  and,  therefore,  surplusage 
added  to  the  party's  name,  and  not  involving  a  de- 
scription of  his  suing  in  a  representative  capacity.  These 
points  are  veiy  near  no  doubt ;  but,  on  points  of  practice,  I 
think  it  is  better,  if  any  decision  has  taken  place,  to  abide 
by  it,  and  one  has  been  found  upon  this  point,  and  cited 
by  Mr.  fViUeSy  I  mean,  a  case  in  1  DawL  P.  C.  p.  97, 
where  the  very  objection  was  made  which  is  taken  here, 
and  the  rule*  was  discharged.  I  do  not  think  it  neoessaiy 
to  enter  into  the  reason  of  the  thing,  which  sometimes,  io 
questions  of  this  sort,  is  not  very  transparent,  beyond  the 
fact  that  it  is  so,  because  it  is  so,  but  there  being  a  pre- 
cedent to  that  effect,  I  shall  discharge  the  rule,  but,  seeing 
that  this  case,  which  is  cited,  was  not  decided  by  the  whole 
Court,  without  costs. 

Rule  dischaiged,  without  costs  (a). 


(a)  Vide    llsky,    Extcutor   v.  3,  p.  20,  O.  S. ;  Qoodricke  v.  7\r- 

Ilsley,  ante,  vol.  1,  p.  310,  O.  S. ;  ley,  ante,  voL  4,  p.  392,  O.  S.; 

Wright,  Assignee  qf  Johnson,  ▼.  Casleg  v.  Smyth,  ante,  yoL  4,  p. 

Htmt,  ante,  vol.  1,  p.  457,  O.  S.;  477,  O.  S. 
Phillips  V.  Hutchinson,  ante,  vol. 


^ 
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1842. 

Webb  v.  Tripp. 
\jrRAY  shewed  cause  against  a  rule  nisi,  obtained  by  In  an  action  of 

vr-v-i*  ••         i-ma-  9  •  t»  '"L*     trover  for 

V.  Leey  for  reviewing  the  Masters  taxation  of  costs  in  this  goods  leiud 
case.     It  was  an  action  of  trover,  brought  by  the  plaintiff  ^tdl  *alle^ 
to  recover  certain  eoods,  which  had  been  detained  by  the  ^  ^  ^"«  j"  , 

®  ^  ^  •'  respect  of  land- 

defendant,  under  a  claim  of  toll,  which  he  alleged  to  be  ing  them  at  a 
payable,  in  respect  of  those  goods,  for  landing  them  at  a  wharTiris 
certain  wharf.     The  first  plea  was,  not  guUty ;  the  second,  ^""^J^^/^"^ 
diat  the  plaintiff  was  not  possessed,  as  of  his  own  property  >^.up  ^^ 
of  the  goods  in  question.     The  jury  found  a  verdict  for  the  toll  under  the 
pliuntiff  on  both  issues,  with  certain  damages.     At  the  trial,  p^^uJa^.  the 
it  was  intended,  on  the  part  of  the  plaintiff,  in  support  of  P^*°V^  ^®'®" 
his  side  of  the  issue,  on  the  plea  of  not  possessed,  to  shew  right  to  be 
%  custom  for  all  the  inhabitants  of  the  township  of  Shilling-  evi^nce  to  re- 
fard,  of  whom  the  plaintiff  was  one,  to  land  their  goods  at  ^^^  he  will  i»' 
the  wharf  in  question,  without  payment  of  toll.     Part  of  allowed  the 
the  evidence  for  this  purpose,  with  which  the  plaintiff  was  though  the  de- 

—  a_  z*!*!  11*      fenoanta  at  the 

prepared,  was  an  examined  copy  of  the  judgment  roll  m  trial,  does  not 
mother  action,  in  which  this  custom  had  been  established.  ^^  ^f  ^^ 

tion  as  to  toe 

He  was  also  prepared  with  a  number  of  witnesses  to  prove  rightfulness  of 

that  claim. 

the  custom.     The  defendant,  however,  by  the  course  which 

lie  pursued  at  the  trial,  did  not  raise  that  question,  and, 

dierefore,  the  copy  of  the  judgment  roll,  was  not  put  in 

mlence,  nor  were  the  witnesses  called.     On  taxation,  the 

Master  allowed  the  sum  of  5L  \5s.  lOi.,  as  the  costs  of  the 

copy  of  the  judgment  roll,  and  also  allowed  the  expense  of 

the  witnesses.     To  this,  the  defendant  objected,  and  it  was 

^th  respect  to  those  costs,  that  it  was  now  sought  to  review 

the  Master's  taxation.     The  question  was,  whether  the  ex- 

utence  of  the  custom,  could  be  litigated  under  the  plea  of 

not  possessed  ?    If  it  could,  the  plaintiff  had  a  right  to  be 

pi^pared  with  evidence  to  rebut  the  case  set  up  on  the  part 

of  the  defendant     It  was  submitted  that  it  could.     The 

defendant  seized  the  property  in  question,  and  claimed  to 

^Id  it,  imtil  the  toll  was  paid.     Upon  that,  the  plaintiff 
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1842.        brought  his  action  of  trover,  as  he  disputed  the  right  of  the 
*""^^J^^^    defendant  to  the  toll.     The  defendant  pleaded,  that  the 
«•  plaintiff  was  not  possessed  of  the  goods  in  question.     The 

issue  then,  under  the  plea  was,  which  party  had  a  right  to 
the  possession  of  the  goods  ?    The  defendant,  in  fact,  set 
up  a  lien  upon  the  goods,  in  respect  of  the  toll  which  he 
claimed.     The  plaintiff  did  not  deny,  that  the  defendant 
had  a  right  to  take  the  toll,  and  seize  the  goods  of  persons 
in  general,  landing  goods  at  that  whar(  but  he  denied  that 
the  inhabitants  of  Shillingford  were  bound  to  pay  toll,  in 
respect  of  the  goods  landed  at  that  whar^  and,  consequently, 
that  the  defendant  had  a  right  to  seize  the  goods.     The 
right  then  to  the  possession,  must  depend  upon  the  right  to 
take   the  toll,  and  in  order  to  relieve  himself  fiK>m  the 
liability  to  toll,  the  judgment  in  question  was  a  necessary 
portion  of  evidence  for  the  plaintiff,  in  case  the  defendant 
should  raise  the  question  of  his  right  to  seize  for  toll,  which 
it  was  competent  for  him,  on  that  state  of  the  pleadings,  to 
do.     In  Owen  v.  Knight  (a),  it  was  held,  that  under  the 
plea  of  not  possessed,  it  was  competent  for  the  defendant 
to  give  in  evidence  a  lien.     So  again,  in  the  case  oflseuic  v. 
Belcher  (6),  the  Court  of  Elxchequer  held,  that  that  plea 
put  in  issue  the  right  of  the  plaintiff  to  the  possession  of 
the  goods,  as  against  the  defendant,  at  the  time  of  the  con- 
version.    Anything  that  went  to  shew,  therefore,  that  the 
plaintiff  was  not  entitled  to  the  possession  of  the  goods, 
was  admissible  evidence,  imder  the  plea  of  not  possessed. 
In  White  v.  TecUe  (c),  it  was  held,  that  evidence  of  lien  is 
not  admissible,  under  the  general  issue  in  trover,  but  there 
Lord  Denman  said,  *'  The  Court  are  of  opinion,  that  the 
evidence  was  not  admissible,  imder  the  plea  of  not  guil^. 
That  plea,  by  the  new  rules,  denies  only  the  oonveision, 
and  admits  the  title  of  the  plaintiff.     Now  that  title  con- 
sists of  the  right  of  property,  and  the  right  of  possession  at 
the  time  of  the  alleged  conversion ;  but  a  lien  is  inconsistent 

(a)  4  Bing.  N.  C.  54.  (c)  4  P.  &  D.  43. 

{b)  5  M.  &  W.  139. 


V. 

Taipp. 
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with,  and  negatiyes  the  plaintiff's  right  of  possession.  If,  1842. 
therefore,  proof  of  it  were  admitted,  under  the  plea  of  not  Webj 
guilty,  the  defendant  would  be  allowed  to  give  in  evidence 
at  the  trial  a  negation  of  that  matter  which  he  has,  by  his 
plea  admitted  on  the  record.  He  ought  to  have  traversed 
that  the  pliuntiff  was  possessed  as  of  his  own  property,  in 
manner  and  form,  as  alleged  in  the  declaration,  and  then  he 
would  have  put  in  issue  the  plaintiff's  right  of  possession, 
as  was  holden  in  Owen  v.  Knight,  and  would  have  been  en- 
tided  to  prove  the  lien  in  order  to  negative  that  issue." 
[ff^ighiman,  J. — It  is  agreed  now  that  hen  may  be  given  in 
evidence,  under  the  plea  of  not  possessed.]  The  defendant's 
case  was  a  claim  of  hen,  as  he  claunedarightto  keep  possession 
of  the  property  till  the  toll  was  paid,  and  the  right  to  preserve 
that  possession,  depended  upon  the  right  to  take  the  toll. 
[Wigktman,  J. — ^If  the  defendant  had  a  right  to  set  up  the 
daim  to  the  toll,  under  the  plea  of  not  possessed,  the  plain- 
tiff had  a  right  to  prepare  for  such  a  contention.] 

V.  Lee.  The  question  was,  whether  this  was  a  claim  of 
lien  ?  It  could  not  be  considered  as  one  of  lien,  as  hen 
could  not  arise  out  of  a  tortious  conversion,  and  here  the 
taking  of  the  goods,  by  way  of  seizure  in  respect  of  the  toll, 
was  clearly  illegal.  He  cited  Samuel  v.  Duke  (a),  Vernon  v. 
StipUm  {b\  Heath  v.  Mihoard  (c). 

WiGHTMAM,  J. — ^It  seems  to  me,  that  the  defendant  might 
ha?e  gone  into  his  case,  and  shewn  his  right  to  take  the 
toll,  and  to  seize  and  keep  the  goods  in  respect  thereof 
QQtil  paid,  under  the  plea  of  not  possessed.  I  think,  there- 
fere,  that  the  Master  has  done  right  The  present  rule 
QiQst,  therefore,  be  discharged,  and  with  costs,  as  it  appears 
^  Masters  consulted  together  on  this  point,  and  decided 
^  the  plaintiff  ¥ras  entitled  to  these  costs. 

Rule  discharged  with  costs. 

U)  3  IL  &  W.  622.  (c)  2  Scott,  160. 

Kh)  2  M.  &  W.  9. 
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1842. 

Christie  v.  Thobison. 

Where  a  JUOGOINS  shewed  cause  against  a  rule  nisi^  obtained 

II  obtained  for  by  Kfioujles,  calling  on  the  plaintiff  to  shew  cause  why  the 
re^M"  judff-*   ^^®»  notice  of  trial,  and  verdict  should  not  be  set  aside. 

ment  of  non  The  facts  were  these.  It  was  an  action  on  a  bill  of  ex- 
pros,  for  want 

of  a  replication  change ;    the  defendant    pleaded,  and    the   plaintiff  not 

on  payment  of  i    •         •       j         ^  •    j a.      i*  i*  ^ 

coste,  that  f^plyusg  in  duc  time,  a  judgment  of  non  pros,  for  not 
menTof  th^^"  ^^P^T^^  ^^  Signed  by  the  defendant  A  summons  was 
costs  of  the       taken  out  by  the  plaintiff  to  set  aside  this  judgment,  and 

judgment,  and    >»••▼. 

of^e  applica-  Mr.  Justice  Wighiman  made  the  usual  order  to  set  it  aside 
aside^and^if^  on  payment  of  costs.  The  order  having  been  drawn  up, 
the  defendant's  ^^  defendant  was  served  with  an  appointment  to  eo  befixe 

attorney  re-  , 

fuses  to  attend  the  Master  to  have  his  costs  taxed.  The  defendant's 
appo^tment^or  attorney  accordingly  attended.  He  produced  hia  bill,  b 
W^c^tef  Ae**^  which  he  claimed  the  whole  costs  of  the  cause,  and  coo- 
Master  may      tended,  that  imder  the  judee's  order  he  was  entitled  to 

tax  them  at  .     . 

the  nominal      them,  88  that  fixed  no  limit  to  the  amount  of  the  costs. 
ontender  of  '  '^^^  Master  being  of  opinion  that  the  defendant  was  only 
^kintiff*^         entitled  to  the  costs  of  signing  judgment,  of  the  application 
titled  to  treat    to  set  it  aside,  and  striking  it  out  of  the  book,  refused  to 
as  set  aside       tax  the  costs  of  the  cause  to  the  defendant     Being  dis- 
Mdproceed  to  g^tisfied  with  this  view,  the  defendant's  attorney  took  away 
his  bill,  and  a  summons  was  taken  out  before  the  learned 
Judge,  who  made  the  order  for  setting  aside  the  judgment, 
to  ascertain  what  was  his  intention,  by  the  language  of  his 
order  with  respect  to  costs.     His  Lordship  stated  that  lus 
intention  was  in  conformity  with  the  view  of  the  Master. 
A  peremptory  appointment  before  the  Master  was  then 
taken  out  by  the  plaintiff.     This  the  defendant's  attorney 
did  not  attend,  and  the  Master  taxed  the  bill  at  the  nominal 
sum  of  3«.  4 J.,  at  the  same  time  advising  the  plaintiff's 
attorney  to  tender  that  sum  to  the  defendant's  attorney, 
and  make  an  offer  to  have  the  taxation  opened  on  pro- 
ducing the  bill  before  the  Master,  to  be  properly  taxed. 
The  defendant's  attorney  refused  either  to  accept  the  3«.  4dl 
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or  appear  before  the  Master.     The  judgment  of  non  pros.        1842. 
was  still  standing  in  the  book  at  the  Judgment  Office,      chrmtie 
The  plaintiff's  attorney,  thinking  he  had  done  all  in  his  »• 

power  under  the  circumstances,  to  set  aside  the  judgment, 
delivered  the  issue,  with  notice  of  trial,  and  tried  the  cause 
as  undefended.  The  present  rule  was  obtained  to  set  aside 
the  issue  and  the  proceedings  subsequent  It  was  sub- 
mitted that  there  was  no  ground  for  the  present  application. 
Hie  judgment,  it  was  true,  was  still  standing  in  the  book, 
bat  it  was  the  defendant's  duty  to  strike  it  out,  he  having 
been  tendered  all  the  costs  which  he  would  permit  the 
Master  to  tax  him  on  his  bill.  Everything  had  been  done 
bj  the  plaintiff  to  induce  the  defendant  to  have  his  bill 
taxed,  and  as  he  had  refused  to  have  it  taxed  in  the 
ofdinaiy  manner,  he  was  entitled  to  the  sum  of  Ss.  4d.9 
which  the  Master  had  nominally  taxed  him.  If  the  de- 
fendant could  thus,  by  refusing  to  have  his  bill  taxed, 
prevent  the  plaintiff  from  proceeding  to  trial  at  all,  he 
might  stay  his  proceedings  perpetually.  It  was  submitted, 
dmefore,  that  the  plaintiff  had  only  pursued  the  course 
wUdi  he  was  perfectly  authorized  in  adopting,  and,  con- 
sequently, that  the  present  rule  ought  to  be  discharged. 

Knowletf  in  support  of  the  rule,  contended  that  the 
pkdntiff  had  no  right  to  proceed  to  deliver  the  issue  while 
4  judgment  of  non  pros,  was  still  in  force,  and  that  the 
lOowance  of  3#.  4ciL,  which  had  been  tendered  as  the  amount 
of  the  defendant's  costs,  could  not  be  considered  as  an 
adequate  sum  to  justify  the  plaintiff  in  requiring  the  de- 
fendant to  strike  out  the  judgment 

Williams,  J. — This  is  a  strict  point  of  practice.  There 
being  an  order  to  set  aside  the  judgment  on  payment  of 
CQBtB^  that  clearly  meant  merely  the  costs  of  the  judgment, 
a&d  those  consequent  on  setUng  it  aside.  To  them  only 
Was  the  defendant  entitled.  When  the  plaintiff's  attorney 
had  served  the  peremptory  appointment  on  the  defendant's 

VOL.  L V.  &  Q  Q  D.    p.   €• 


t. 
Tho^so!«. 
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1842.        attorney,   the  latter   not  attending,  the    Master  had   no 
T""^''^  opportunitj  of  taxing  his  bill  in  the  regular  way.     The 

defendants  attomej  haTii^  Tcdontarilj  absented  himself 
the  Master  made  his  nominal  taxation  of  St.  4dL  This 
was,  however,  a  taxation  of  which  the  defendant  ooold  not 
get  rid,  except  by  means  of  a  Judge's  order.  It  is  not 
denied  that  the  allocatur  of  the  Master  was  shewn  to  the 
defendant's  attorney,  and  the  St.  4d.  tendered,  an  oflfer  at 
the  same  time  being  made  to  open  the  taxation,  if  the 
defendant's  attorney  would  appear  with  his  bill  before  the 
Master*  The  defendant's  attorney,  bowery,  thought 
proper  to  refuse  to  accept  the  money  or  comply  with  the 
suggestion.  The  plaintiff  then  delivered  the  issue  and 
gave  notice  of  triaL  The  question  then  is,  whether  the 
order  of  my  Brother  Wightmum  was  complied  with  by 
obtaining  the  peremptory  taxation,  and  tendering  the 
amount  at  which  the  Master  taxed  the  defendant's  oosis? 
It  seems  to  me  that  he  has.  I  conuder  that  the  c»der  of 
the  Judge  did  in  fiMrt  set  aside  the  judgment,  and  that  tlia 
act  of  striking  it  out  is  properly  the  act  of  the  defendant's 
attorney,  for  dcnng  whidi  he  would  have  been  allowed 
costs  on  taxation.  I  think,  therefore,  thai  the  plaintiff's 
attorney  having  complied  with  the  Judge's  order  by  the 
tender  di  the  nominal  sum  mentioned  in  the  aUocatur,  his 
subsequent  proceedings  wne  conect,  and,  theiefoire,  that 
the  present  rule  ought  to  be  dischaigedi  I  am  ^mrj  ^ad 
to  be  able  to  decide  abo  that  it  diall  be  dischaiged  with 


Rule  dischaiged  with  coata. 


595 


COURT    OF   EXCHEQUER. 


Atlarp  Cmn. 


IN  THB  nFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Spaeth  v.  Hare  and  Others.  1842. 

AsSUBiPiST.    The  declaration  stated,  that  whereas  the  a  declaration 
defendants  heretoforey  to  vnt,  &C.9  bought  of  the  plaintiff  a  defendants 
certain  quantity  of  linseed,  then  being  on  board  a  certain  ^^^y][ 
diipu  which  said  linseed  was  to  be  worked  by  the  buyers  quantity  of 

■^  1  linseed  to  be 

within  fourteen  days  from  the  ship's  arrival  at  the  river  worked  by 
Tliames,  and  the  seed  being  ready  for  delivery,  and  the  a^lfied'* 
tmomit  to  be  paid  either  in  ready  money,  less  two-and-half  J^*'?*?  \ 
per  cent,  discount,  or  by  the  defendant's  acceptance  at  ten  ready  money> 
moothfl :  averment,  that  the  linseed  had  arrived  and  was  fen<unt*s  ac- 
nmij  for  delivery,  and  that  fourteen  days  from  its  being  ^^^^^J* 
10  ready  had  elapsed;  and  although  the  plaintiff  would  ^^^^Jl^"^^ 
bate  delivered  the  said  linseed,  and  then  tendered  and  linseed  to  de- 
offi»ed  the  same  to  the  defendants  for  their  acceptance,  idthoufhre.  * 
and  would  also  have  drawn  upon  the  defendants  and  have  ?^^™ 
received  their  acceptance  at  two  months,  of  which  the  de-  in  ready 

money»  or  to 

fendants  had  notice,  and  were  then  requested  to  pay  for  give  their  ac- 

,1  •ji»  j»  J  'aI-*  "J  ccptanc^  and 

the  said  Imseed  m  ready  money,  or  give  their  said  ac-  dischamdthe 
ceptance :  and  althouirh  the  defendants  then  wholly  refused  plaintiff  from 

r  ^  -^  ^  j^  tendenng  a  bill 

to  pay  for  the  said  linseed  in  ready  money,  or  to  give  such  for  that  pur- 
acceptance  as  aforesaid,  and  then  dischai^d  and  exone-  defendants 
rated  the  plaintiff  from  drawing  upon  them  or  tendering  they^^re  not 

requested  to 
pty  for  the  linseed  in  ready  money,  or  to  give  their  acceptance ;  2ndly,  that  they  did  not  refuse 
to  give  their  acceptance  or  discharge  the  plaintiff  from  drawing  upon  them :   Held,  that  the 
pleai  were  bad ;  the  averments  traversed  being  immaterial. 

Q  Q  2 
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Spaeth 

o. 

Hare 

and  Othen. 
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for  their  acceptance  any  bill  of  exchange,  yet  the  defend- 
ants would  not  accept  the  said  linseed,  nor  work  the  same» 
nor  pay  the  price  in  ready  money  to  the  {daintiffi 

The  defendants  pleaded,  thirdly,  that  they  were  not 
requested  to  pay  for  the  said  linseed  in  ready  money,  or 
to  give  their  said  acceptance.  Fourthly,  that  defendants 
did  not  neglect  or  refuse  to  give  such  acceptance^  or  dis* 
charge  or  exonerate  the  plaintifls  from  drawing  upon  them 
or  tendering  to  them  for  their  acceptance  any  bill  of  ex- 
change modo  et  forma. 

Spedal  demurrer  to  the  third  plea,  assigning  for  caiis^ 
that  the  defendants  attempted  to  take  issue  upon  an  aver* 
ment  in  the  declaration  not  material  to  the  plaintiff^ 
claim  to  damages,  and  not  constituting  a  condition  pre- 
cedent to  the  plaintifiTs  right  to  sue ;  that  the  plea  fiimidied 
no  answer  to  the  plaintiff's  claim  to  damages  in  respect  of 
the  defendants  not  having  accepted  the  said  goods  and  not 
having  worked  them.  The  grounds  of  demurrer  to  the 
fourth  plea  were  substantially  the  same. 


Barsiow,  in  support  of  the  demnrrer,  contended,  diat 
the  pleas  afforded  no  answer  to  the  breach  alleged. 

Stcan,  contra.  The  averments  which  are  traversed  by 
the  pleas  are  material,  and  necessary  in  support  of  the 
action.  The  defendants  were  not  bound  to  accept  the 
goods  imtil  the  plaintiff  tendered  to  them  a  bill  of  exchange 
for  their  acceptance.  By  the  terms  of  the  contract,  the 
two  acts  were  concurrent  and  mutual,  and  neither  par^ 
could  maintain  an  action  against  the  other  without  averring 
performance  of  the  act  to  be  done  on  his  part  Feelers  v. 
Opie  (o).  If  the  averment  of  a  request  were  struck  out, 
the  declaration  would  be  bad  on  special  demurrer. 

Barstowy  in  reply,  was  stopped  by  the  Court 


(a)  2  Wms.  Saond.  M6,  n.  b. 
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IxMiD  Abdigeb,  C.  B. — ^The  averments  traversed  are 
perfectly  immaterial.  The  contract  is,  that  the  defendants 
shall  buy  a  quantity  of  linseed,  to  be  worked  by  them  four- 
teen days  after  it  arrived  and  was  ready  for  delivery,  and 
to  be  paid  Soft  in  ready  money  or  by  their  acceptance.  It 
if  averred  that  the  linseed  was  duly  tendered  to  the  de- 
ftndaots  for  their  acceptance ;  that  they  were  requested  to 
pay  finr  it  in  ready  money  or  give  their  acceptance,  which 
diey  refused  to  do,  and  that  they  discharged  the  plaintiff 
fiom  drawing  upon  them ;  and  the  breach  alleged  is,  that 
they  refbsed  to  accept  or  work  the  linseed,  or  pay  for  it  in 
ready  money.  To  this,  the  defendants  plead  that  they 
Here  not  requested  to  pay  or  ^ve  their  acceptance,  and 
diat  they  did  not  refuse  to  give  their  acceptance,  or  dis- 
diaige  the  plaintiff  firom  tendering  a  bill  for  their  accept- 
noe.  What  answer  can  that  be  to  the  breach  of  contract 
in  not  accepting  the  goods  ?  The  plaintiff  was  not  bound 
to  tender  a  biU  unless  the  defendants  accepted  the  goods. 
Ilieae  pleas  admit  the  breach  alleged,  and  attempt  to  raise 
isuea  which  are  perfectly  immateriaL  There  must  be 
judgment  for  the  plaintiff. 


1842. 


Spaeth 

v. 

Haeb 

and  Others. 


Aldebson,  B. — ^I  am  of  the  same  opinion.  The  pleas 
have  traversed  immaterial  averments.  The  defendants' 
contract  to  accept  the  goods  and  pay  for  them  in  one  of 
two  modes.  When,  therefore,  the  plaintiff  tendered  the 
goods  and  the  defendants  refused  to  receive  them,  the  con- 
tEBct  was  broken,  and  a  right  of  action  accrued. 

GmiirsT,  B. — I  am  of  the  same  opinion. 


Judgment  for  Plaintiff. 
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1842. 


Todd  v.  Emly.' 

^^&  b  ^^  ^^  ^^  action  of  aasumpsit  for  the  jwice  of  wine 

bound  to  ac-     supplied   to  the   Alliance   Club.      The  defendants  were 

cept  a  plea  .  . 

puu  danrein  members  of  the  committee  of  the  club  at  the  time  the  wme 
^e^aSS^Ae  ^as  oidered.  At  the  trial  before  Tindak  C.  J.,  at  the 
j**^  •SSiTbe*'  ^""^y  Summer  AsBizes,  the  plaintiff,  in  support  of  his  case, 
tendered  in       called  a  Mr.   Charles    Stewart,  who  stated  on  the  voir 

doe  lomif  and      i*ii  i  i/*i  * 

accompanied     dire   that  be   was   also  a  member  of  the    committee  at 

PCT*affidant      ^®  ^™®  ^®  ^^^  ^'^^  ordered,  and  that  he  considered 
^^^*  ^   himself  as  much  liable  as  the  defendants.     Upon  this  it 

fuch  affidavit 

18  unnecetsanr  was  objected,  on  the  part  of  the  defendant,  that  the  witne» 
ject  matter  oir  ^^  incompetent,  whereupon  a  release  was  executed  and 
*^  A^i^  *^  delivered  to  him.  Thesiger  then  applied  to  the  learned 
ofthejudg«.  Judge  for  leave  to  plead  the  release  puis  darrein  con- 
tinuance, inasmuch  as  the  release  of  one  joint  contractor 
operated  as  a  discharge  of  all,  and  this  put  an  end  to  the 
plaintiff's  claim.  The  plaintifi^s  counsel  contended,  that 
it  was  not  competent  for  a  defendant  to  plead  such  a  plea 
after  the  jury  had  been  sworn.  The  learned  Judge  per- 
mitted the  case  to  proceed,  reserving  leave  to  the  defendant 
to  move  to  set  the  verdict  aside,  and  to  plead  the  plea  nunc 
pro  tunc,  dispensing  with  the  usual  affidavit  that  the  subject 
matter  of  the  plea  arose  within  eight  days  previous.  No 
formal  tender  of  the  plea  on  paper  was  made.  A  verdict 
having  been  found  for  the  plaintiff,  a  rule  nisi  was  ob- 
tained accordingly,  against  which 

P^^^r^^ior^  shewed  cause.  The  ordinary  and  legal  mode 
of  pleading  puis  darrein  continuance  is  to  tender  the  plea 
on  paper,  accompanied  with  an  affidavit  that  the  subject 
matter  arose  within  eight  days.  Those  requisites  have  not 
been  complied  with,  and  the  Court  will  not  interpose  its 
authority  to  enable  the  defendant  to  defeat  a  claim  which 
the  jury  have  found  to  be  just     The  general  rule  is  not 
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to  allow  a  departure  from  the  ordinary  course  of  practice,        1842. 
unless  some  injustice  would  otherwise  ensue.  ^ 


Thesiger,  in  support  of  the  rule,  contended,  that  the 
authorities  clearly  established  that  a  defendant  might  plead 
pais  darrein  ccmtinuance  at  any  time  before  the  jury  have 
delivered  their  verdict  Prince  v.  Nichokon  (a),  Pearson 
▼•  Perkins  (b) ;  and  that  the  Judge  had  no  discretion  to 
iqect  such  plea.  Paris  v.  Salkeld  (c).  Fitch  v.  Toulmin  (d). 
Corporation  of  LuJUow  v.  Tyler  {e). 

Parke,  B. — The  only  question  in  this  case  is,  whether 
die  point  reserved  by  the  Lord  Chief  Justice  has  the  efibct 
of  dispensing  with  the  necessity  of  a  formal  tender  of  the 
plea  on  paper,  accompanied  by  the  proper  affidavit  That 
farm  is  requisite,  unless  it  is  otherwise  ordered  by  the 
Court  or  Judge.  We  have  consulted  the  learned  Judge 
upon  the  subject,  and  it  appears  that  his  intention  was 
merely  to  have  left  to  us  the  question  whether  or  not  the 
plea  could  be  received  after  the  jury  were  sworn ;  the  de- 
fendant was  to  be  in  the  same  situation  as  if  the  plea  had 
been  fi3rmally  tendered.  As  it  is  quite  clear  that  a  Judge 
at  Nisi  Prius  ought  always  to  receive  such  a  plea  as  this 
when  properly  tendered,  the  rule  must  be  absolute. 

Alderson,  B. — ^It  appears  to  me  that  an  affidavit  was 
not  necessary  at  Nisi  Prius,  inasmuch  as  the  subject  matter 
of  the  plea  arose  at  the  trial,  in  the  presence  of  the  Judge 
bimsel^  and  thus  became  a  fact  within  his  own  personal 
knowledge. 

Rule  absolute. 

(a)  5  Tkunt  333.  {d)  1  Stark.  62. 

(6)  BulL  N.  P.  310.  (e)  7  C.  &  P.  537. 

(c)  2  Wils.  137,  139. 


V. 

Emly. 
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1842. 

Taylor  v.  Whttworth. 

Service  of  a  JK«  DENMA N  moYed  to  make  absolute  a  rule  to  corn- 
leaving  a  copy  pate  principal  and  interest  on  a  bill  of  exchange.  The 
imi^r^de'^e  q^^^^ion  was  as  to  the  safficiency  ot  the  serrice  of  the  rule 
with  a,  who  nisi.     The  affidavit  stated  that  the  deponent^  on  Saturday* 

promised  to  _ 

deliver  the  the  29th  of  January,  did  serve  the  above  named  defendant 
defendant  bin.  with  a  true  copy  of  the  rule  hereto  annexed,  by  deliveffaig 
•uffident.  j^jj^  leaving  with  one  Hitchcock,  at  the  said  defendant^ 

residence,  situate  in  RavenhuiBtHstreet,  Birmingham,  a  true 
copy  of  the  said  rule,  and,  at  the  same  time,  shewing  die 
original  thereof  and  that  the  said  Hitchcock  promised  to 
deliver  the  said  copy  to  the  defendant 

Aldebson,  R — ^The  affidavit  is  insufficient  It  does  not 
appear  who  Hitchcock  is ;  he  may  be  the  deponent's  own 
clerk  whom  he  took  with  him  to  the  defendant's  dwellings 
house.  It  should  appear,  that  there  was  a  service  upon  a 
servant  of  the  defendant  or  some  other  person  who  is  con* 
nected  with  his  residence. 

Rule  refused. 


Whitehead  and  Others,  Assignees  of  Benbow,  a  Bank- 
rupt, V.  Walker. 

To  an  action  by  ASSUMPSIT  bv  indorsee  affainst  indorser  of  a  foreign 

the  assignees  of      ^  . 

fourth  indorsee  bill  of  exchange.     The  declaration  stated,  that  before  the 

indorsee  of  a  bankruptcy  of  Benbow,  in  parts  beyond  the  seas,  certain 

exchange,  the  P^^sons  made  their  bill  of  exchange,  directed  to   Messrs. 

^i^'endant  GrayhuTst  &  Co.,  and  requested  them  to  pay  to  the  de- 

aSier  the  in-  fendants,  ninety  days  after  sight,  72 1  /.  0^.  3c2.  value  re- 

the  third  in-  ceived ;  that  the  defendant  indorsed  the  bill  to  Swainson, 

fore  tho^in-^'  ^^^  indorsed  it  to  WUIis  &  Co.;  who  indorsed  it  to  Benbow; 

dorsement  to 

the  fourth,  the  hill  was  refused  acceptance,  and  was  protested,  and  that  the  defendant  had  not 
notice  of  the  non  acceptance  and  protest,  and  that  the  said  indoneet  had  notice :  Htid,  tint  de 
injuria  was  a  good  replication. 
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that  Grayhuret  &  Ca  had  sight  of  the  said  bill,  but  had  not 
paid  the  same.  The  defendant  pleaded  eighthly,  that  before 
the  bill  became  due  or  was  presented  for  payment,  and  after 
the  indoraement  to  Willb  &  Co.,  and  before  the  indorse- 
ment to  Benbow,  the  bill  was  presented  to  Grayhurst  &  Co. 
far  their  acceptance,  but  that  they  refused  to  accept  the  same, 
and  that  the  bill  was  thereupon  protested  for  non-acceptance, 
and  that  the  defendant  had  not  due  notice  of  the  non- 
aoeeptanoe  of  the  bill,  or  of  its  having  been  so  protested ;  and 
that  Benbow,  as  well  as  Willis  &  Co.,  at  the  time  of  the  said 
indonement  to  Benbow,  had  notice  that  the  bill  had  been  so 
presented  for  acceptance,  and  refused  and  protested  for 
DO]>4u»eptanoe.     Verification. 

Replication  de  injuria. 

Special  demurrer,  assigning  for  causes,  that  the  traverse 
de  injuria  was  inadmissible,  because  the  eighth  plea  relied 
iqp(m  matter  of  discharge  by  laches ;  and  that  the  eighth 
plea  shewed  a  release  to  the  defendant  by  operation  of  law, 
that  the  plea  did  not  consist  of  matter  of  excuse,  and  that 
the  plaintiflh  ought  to  have  taken  issue  on  some  single 
matter. 


1842. 


Whitehead 
and  Others 

V. 

Walker. 


BaviU  in  support  of  the  demurrer.  The  plea  is  in  dis- 
chaigeof  the  cause  of  action,  not  in  excuse  of  non-payment;  it 
shews  that  there  never  was  a  breach  of  contract  [Parke^  B. — 
It  would  have  been  in  discharge  if  pleaded  to  an  action  by 
the  then  holder ;  but  with  respect  to  the  plaintiffs,  it  is  a 
plea  in  excuse;  the  circumstance  of  the  indorsee  having 
taken  it  with  notice  that  the  bill  had  been  presented  for  ac- 
ceptance and  refused,  excuses  the  defendant  paying  him]. 
The  tacts,  stated  in  the  plea,  shew  that  the  implied  promise 
on  the  part  of  the  drawer,  never  arose.  Parker  v.  Riley  (a). 
Harden  v.  Clifton  (6),  Schild  v.  Kilpin,  (c),  Humphreys  v. 
(fConnell,  (d),  Rippinghall  v.  Lloyd  (e). 


(a)  A»te»  vol.  6,  p.  375,  O.  S. 
(6)  Not  yet  reported, 
(e)  Ante,  vol.  9»  p.  803»  O.  S. 


(cT)  Id.  213. 

(e)  5  B.  &  Adol.  742. 
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1842. 


Whitehead 
and  Okhera 

V. 

Walker. 


Crompton  contra.  The  rcplioadon  de  injurifi  is 
The  plea  shews  that  no  right  of  action  is  vested  u 
plaintifisy  and  that  the  defendant  is  excused  for  noi 
formanoe  of  his  contract.  The  case  is  governed  bj 
phrey  v.  ffConnelk  where,  in  an  action  by  indorsee  a( 
acceptor  of  a  bill  of  exchange,  de  injuria  was  held  « 
replication  to  a  plea,  that  the  bill  had  been  accepted 
gaming  debt,  and  that  the  plaintiiF,  before  the  indom 
to  him,  had  notice  of  that  jGm^ 


Per  Curiam. — We  think  the  replication  de  injuria 
there  will,  therefore,  be  judgment  for  the  plaintifis  od 
plea. 

Judgment  for  the  Plain 


A  declaration 
in  libel  after 
alleging  that 
the  plaintiff 
had  Dcen  in 


Eaton  v.  John& 

V/ASE  for  libeL  The  declaration  stated  that  the  pi 
was  the  manu&cturer  of  a  black  dye  called  **  N< 
Louviers,"  and  that  the  defendant,  intending  to  ca 
prison,  and  had  to  be  believed  that  the  plaintiff  had  conducted  h 
money,  to  pay  improperly  and  disreputably  as  such  manu&cture 
rent***8u5ed^  seller  of  the  said  dye,  and  that  the  plaintiff*  was  i 
that  he  was  a     unworthy  to  be  trusted,  &c.,  did  print  and  publish  c 

"  mere  man  of  /  ^     ^  *  ^     ^ 

straw/*  (there-  concerning  the  plaintiff,  and  of  and  concerning  h 
t^t  he  wJ  in-  such  manufacturer  and  seller,  a  certain  libel,  in  thi 
Si' dJiam'!  '"^  of  a  hand-biU,  purporting  to  be  signed  by  one  , 
stances. )  Hudson.     The   declaration   then  set  out  the  libel 

On  general 

demurrer  to  inuendoes,  thc  material  part  of  which  is  as  fo] 
that  th^pl  Jn-  "  Statement  of  facts.  A  plain  and  brief  statement  o 
^'^'J'^*^'f.  connected  with  Hudson's  celebrated  black  dye,  called 

man  of  straw:"  ^  J    * 

Hdd^  that  it  de  Louviers  as  now  manufactured  by  H.  Hudson 
sary  to  explain  formerly  by  George  Eaton,  (meaning  the  plaintiff] 
of  Ui^^^m      engineer  and  Cornwall  mining  surveyor,  then  resid 

by  prefatory 

aTcrment  and  that  as  thc  libellous  matter  contained  but  one  charge,  viz.  insolvency,  the  de 

could  not  plead  or  demur  to  part  only. 


\ 
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Na  7y  St  Martin's-court,  Leicester-squarei  occupying  part        1842. 
of  a  shop  belonging  to  J.  T.  Hudson,  optician.     George       e^J^]/ 
EaUxi  now  resides  at  a  dairy  shop,  on  the  first  floor,  at  9, 

Na  272,  Scrand,  and  also  pretends  he  has  a  manu&ctory 
at  313,  Strand,  (which  is  an  old  clothes  shop) ;  he  has 
stock  a  zinc  plate  on  the  side  of  a  gateway  with  the  name 
of  E.  Dumesnil  and  Ca  engraved  on  it,  which  name  is 
fictitious.  The  said  George  Elaton  formerly  lived  in 
Knigfat  Ridernstreet,  Doctors'  Commons,  and  was  some 
tune  manager  of  an  iron  foimdry  in  Compton-street, 
Clerkenwell,  and  in  1834  was  one  of  the  concocters  of 
the  South  Hooe  Mining  Company,  (on  the  shares  of  which 
DO  dividend  as  yet  had  been  paid) ;  then  he  lived  at  Fulham, 
and  in  Whitecross-street  prison,  and  in  sundry  other 
places.  George  Eaton  rented  half  a  shop  of  me  in  St. 
Martin's-court,  Leicester-square,  for  a  few  weeks  in  the 
Spring  of  this  year  (1841),  for  the  sale  of  a  black  dye, 
(meaning  the  said  dye  of  which  the  plaintiff  was  and  is 
Ae  owner,  manufacturer,  and  seller  as  aforesaid),  and 
pioposed  to  me,  that  as  he  had  not  the  means  of  manu- 
&cturing  or  carrying  on  the  dye  by  himself,  if  I  woukl 
join  him  we  should  divide  the  profits ;  I  consented,  and 
have  a  written  agreement  drawn  up  in  his  own  handwriting 
to  that  effect  in  my  possession,  (but  signed,  by  his  own 
desire,  with  our  initials  only);  we  carried  on  the  dye 
(meaning  the  dye  of  which  the  plaintiff  now  is  the  owner 
and  manufacturer)  business  jointly  for  a  few  weeks,  until 
«e  had  established  several  agents  in  town  for  the  sale  of  it, 
nad  there  appeared  every  prospect  of  our  going  on  com- 
ibrtably  and  prosperously  together ;  he  then  proposed  my 
applyii^  to  a  firiend  of  mine,  to  advance  him  a  sum  of 
money  to  pay  his  quarter's  rent,  then  due,  to  which  I  of 
course  objected,  as  I  had  not  agreed  to  do  anything  of  the 
kind.  He  then,  without  my  having  infringed  or  broken 
aoy  agreement  between  us,  told  me  barefacedly  that  as  I 
would  not  lend  him  money  in  advance,  and  had  not  suffi- 
cient capital   to  carry  on   the  dye   to  his  advantage,  he 
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1842.  should  put  an  advertisement  in  the  Times^  for  some  fim 
with  plenty  of  money  to  join  him,  and  take  the  dye  alto 
gether  away  fix>m  me,  and  when  he  had  got  his  partner 
he  would  reimburse  me  my  expenses — expenses  out  o: 
pocket  This  proposal  he  made  in  his  own  handwritii^ 
and  delivered  to  a  friend  of  mine,  because  he  was  ashamec 
to  fiice  me  himself  after  his  breach  of  engagement  ] 
objected  to  his  proposition,  and  immediately  made  up  mj 
mind  to  give  the  dye  business  to  my  son  Heniy,  industriou 
and  clever,  quite  a  match  for  George  Eaton  at  anything  ii 
the  shape  of  business.  George  Eaton  then  sends  a  litbo 
graphed  letter  to  all  the  customers  he  knew,  not  signed 
with  his  own  name  in  a  manly  straightforward  way,  boi 
with  that  of  his  alias,  E.  Dumesnil  and  Ca,  which  I  haw 
every  reason  to  believe  b  a  fictitious  one,  although  he  tdli 
everybody  he  has  brought  him  over  fix>m  France  at  a  gieal 
expense,  yet  nobody  has  ever  seen  him,  (meaning  the  said 
£.  Dumesnil)  his  privacy  is  so  great ;  this  letter  is  headed 
with  the  awful  words,  'In  Chancery,'  as  a  sort  of  OU 
Bogie  to  fiighten  old  women  and  children.  The  followii^ 
is  a  correct  copy  of  this  precious  bombastical  rhodomontade 
'  In  Chancery.  Etienne  Dumesnil  and  another  ▼.  Hudson., 
October  9th,  1841.  Sir,  Proceedings  having  been  com- 
menced to  restrain  the  defendant  fix>m  using  the  plainti£ni 
(meaning  the  said  E.  Dumesnil)  name  in  the  sale  of  an 
article  denominated  Noir  de  Louviers,  and  purporting  tx 
be  manu&ctured  by  the  plaintifis,  but  which  is  in  fiurt  i 
spurious  article  of  his  own  composition,  to  the  great  injuij 
and  detriment  of  the  plaintifis.  We  have,  therefore,  tc 
request  that  you  do  not  abet  the  said  defendant  in  so  using 
the  plaintifTs  name,  or  in  vending  the  said  article  as  being 
their  manufacture,  otherwise  an  action  will  be  commenced 
against  you  without  further  notice.  Etienne  Domesnil 
and  Co.'  I  immediately  took  one  of  these  fbrmidabk 
epistles  to  a  solicitor,  who  at  once  saw  tiMX>ugh  the  humbug, 
as  there  was  no  solicitor's  name  attached,  and  I  had  nevei 
heard  of  any  Chancery  treat  intended  for  me,  and  tfaatil 
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Geoige  Eaton  had  been  in  a  position  to  apply  to  the  Court       ISA2. 
of  Chancery  or  any  other  Court  for  an  injunction,  due       Eatom 
notice  would  have  been  served  upon  me  if  the  action  had        .  ^' 
been  in  existence;  and  that  George  Eaton's  name  being 
omitted  in  the  letter,  and  that  of  Etienne  Dumesnil  and 
Ca  being  a  fictitious  one,  (Etienne  being  Eaton  Frenchified) 
ereiy  peraon  of  common  sense  would  see  through  the  trick 
and  despise  Ac  author,  and  that  the  best  thing  I  could  do 
WIS  to  apprise  my  firiends  of  the  real  state  of  the  case, 
(which  I  have  accordingly  here  done),  and  as   George 
Eaton  (meaning  the  pIiuntifF)  was  a  mere  '  man  of  straw,* 
(thereby  meaning  that  the  plaintiff  was  insolvent  and  in 
bad  circumstances)^  and  that  I  (meaning  the  said  J.  T. 
Hudson)  could  not  possibly  get  anything  but  trouble  and 
expense  by  a  civil  (quasre  uncivil)  action  at  law.** 

General  demurrer,  as  to  so  much  of  the  libel  as  states 
that  the  plaintiff  was  a  mere  man  of  straw. 

Suit,  in  support  of  the  demurrer.  The  demurrer  is  to 
10  mnch  of  the  libel  as  states  that  the  plaintiff  was  *'a  mere 
man  of  straw,*  and  it  is  contended  that  those  words  will 
not  bear  the  meaning  given  by  the  inuendo,  namely,  that 
the  pluntiff  was  in  bad  and  insolvent  circumstances.  In 
Older  to  render  the  words  libellous,  the  declaration  should 
hive  contained  a  prefatory  averment  as  to  the  meaning  of 
the  words,  and  then  the  defendant  might,  if  he  thought  fit, 
tnverae  the  fiust  of  having  used  them  in  the  sense  imputed. 
The  Court  called  upon 

JFarren  to  support  the  declaration.  The  inuendo  may 
be  rejected  as  surplusage,  or  if  not,  it  is  warranted  by  the 
pRviGQB  matter  set  out  in  the  declaration.  The  whole 
tenor  of  the  libel  shews  that  defendant  intended  to  impute 
niBohrency  to  the  pUdntiff,  and  the  demurrer  being  general, 
adnuts  the  intent  chaiged  in  the  declaration.  The  object 
of  an  inuendo  is  not  to  enlarge  the  sense  of  the  preceding 
words^  but  by  refisrence  to  them  to  fix  their  meaning  with 


maj  be  rejected  as  surplusage,  and  if  the  matter  c 
libellous  without  the  inuendo,  the  declaration  ma 
ported.  Digbtf  v.  Thompson  (c),  Harvey  t.  F 
In  Gompertz  v.  Levy  (e),  the  inuendo  was  faeld  bac 
it  was  unsupported  by  an;  introductory  avenneot, 
words  were  not  of  themselves  actionable.  Besides, 
is  not  divisible.  Where  a  libel  contains  propositla 
may  be  separated  from  each  other,  one  may  be 
apart  from  the  rest;  but  this  libel  contains  but 
divisible  imputation,  namely,  insolvency.  In  Mc 
Walton  if),  the  declaration  stated  that  the  defei 
tending  to  cause  it  to  be  believed  that  the  pla 
guilty  of  feloniously  stealing  a  horse,  published  a 
ccming  him,  which  was  headed,  '*  Horee  stea 
alleged  that  the  plaintiff  was  taken  up  on  suf 
having  stolen  a  horse,  by  a  constable,  who  was 
that  "  such  a  character"  was  at  a  certain  public- 
then  went  on  to  state  circumstances  of  suspicio 
the  pliuntiff;  and  ultimately,  that  having  ohtai 
mis^on  to  go  out  of  the  constable's  sight,  he 
escape,  but  was  retaken  and  confined  in  goal  for 
tion :  inuendo,  that  the  plaintiff  was  guil^  of  fi 
stealing  a  horse ;  the  defendant  pleaded  the  gent 
and  a  justificatioti  to  all  parts  of  the  libel,  except 
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the  libel  was  no  sufficient  justification.  Roberts  v.  Brown  (a)  1812. 
is  in  point ;  there,  the  defendant,  in  publishing  what  pro-  Eaton 
feased  to  be  an  account  of  proceedings  under  a  commis-  ,  ^' 
sion  of  lunacy^  on  which  the  plaintiff  had  been  examined 
as  a  witness  to  prove  the  insanity  of  the  party,  made 
statements  reflecting  on  the  testimony  of  the  plaintiff,  but 
withoot  setting  out  his  evidence,  and  concluded  with 
flaying,  ^Mr.  J.  made  a  splendid  speech  of  two  hours* 
doration  in  &vour  of  Mr.  W.'s  sanity,  and  commented  with 
catting  severity  on  the  testimony  of  Mr.  R.  (the  plaintiff) ;" 
and  it  was  held  that  the  whole  publication  taken  together 
WW  libellous,  inasmuch  as  it  insinuated  a  chaige  of  perjury 
against  the  plaintiff,  and  that  a  plea  justifying  the  con- 
doding  sentence  only  was  ill  on  demurrer.  Suppose,  if  in 
tlus  case,  judgment  were  given  for  the  defendant  on  the 
demurrer,  and  the  jury  were  to  find  a  verdict  for  the  plain- 
tiff as  to  the  other  portion  of  the  libel,  the  plaintiff  would 
be  entitled  to  judgment  upon  the  whole  record.  IVheeler 
▼•  Haynes  (6)  is  distinguishable,  because  there,  the  inucndo 
attempted  to  give  a  meaning  to  the  matter  which  was  not 
warranted  by  the  other  parts  of  the  libel. 

BuU^  in  reply.  The  defendant  is  entitled  to  select  any 
particular  part  of  the  alleged  libel,  and  plead  or  demur  to 
it ;  if  the  other  parts  are  found  by  the  jury  to  be  libellous, 
the  plaintiff  may  recover  damages  in  respect  of  them. 
Here,  the  defendant  has  selected  that  part  which  is  said  to 
duurge  the  plaintiff  with  insolvency.  But  the  words  used 
do  not  of  themselves  import  insolvency,  and  to  render  them 
GbeDous  it  should  have  been  averred  that  they  were  com- 
monly used  in  that  sense. 

Lord  Abinobb,  C.  B. — You  had  better  amend,  and  plead 
not  guilty  to  the  whole.  It  is  unnecessary  to  go  into  the 
question  whether  or  no  the  words  "  mere  man  of  straw" 

(a)  4  M.  &  Scott,  407.  iH)  9  Adol.  &  B.  2S6,  d. 
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Eaton 
Johns. 


mean  an  insolvent  person,  for  there  is  enoogh  in 
to  shew  that  the  defendant  meant  by  them  to  in 
solvency  to  the  plaintiff.  It  is  stated  that  the 
resided  in  prison,  and  was  nnable  to  ]>ay  his  rei 
reimburse  Hudson's  expenses,  or  to  pay  the  cos 
action.  The  juiy  would  be  warranted  in  infen 
the  words  were  used  in  the  sense  imputed  by  the 
I  assent  to  the  argument  that  this  libel  is  not  divis 
contains  in  substance  one  chaige,  namely,  that  of  inc 
The  authorities,  indeed,  shew  that  where  a  libel 
distinct  charges,  the  defendant  may  plead  or  d 
particular  parts  of  it;  but  no  case  has  been,  nor 
be,  produced,  in  which,  where  many  statements 
one  conclusion  and  imputation,  a  single  sentence  oi 
of  a  sentence  may  be  selected  and  separately  de 
either  by  plea  or  demurrer. 


Aldbbson  and  Gubney,  Bs.,  concurred. 


Amendment  accord 


To  assumpsit 
for  work  and 
labour,  &c. , 
the  defendant 
pleaded  as  to 


Tti£r  r.  Bland. 

A  SSUMPSIT  to  recover  the  sum  of  20/.,  for  w 
labour,  money  paid,  and  for  money  due  on  an 
stated.  The  defendant  pleaded,  as  to  the  sum  of 
4t  16«.,  parcel,  parcel  of  the  monies  in  the  declaration  mentioned, 
of  that  amount,  plaintiff  ought  not  to  maintain  his  aforesaid  action 
at^the^eo?*  against  the  defendant,  to  recover  any  more  or 
"^^7?1fi.    ^°*»g®8  ^J^*"^  ^^  said  sum  of  4/.  16*.,  parcel,  &c, 

(of  which  the 

said  sum  of  4L  \6».  was  parcel,)  was  due  from  the  defendant  to  the  plaintifl»  on  aeee 

causes  of  action  in  the  aeoUntion  mentioned,  and  that  before  the  said  tender,  tk 

demanded  payment  of  the  said  sum  of  7L  16«  which  the  defendant  refused :   HsieC  < 

demurrer,  that  IL  1 6$,  was  admitted  to  be  due,  and  that  the  defendant  should  hn 

that  at  the  time  of  the  demand  of  72.  I6s.  he  tendered  the  smaller  sum,  and  that  no 

due. 

Qtutre,  as  to  whether  the  replication  sufficiently  stated  a  demand  and  refusal  of  4L 
AUenon,  B. 
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he  flRjB^  that  after  the  making  of  the  said  promises,  as  to  the       1849. 
Mad  aum  of  4L  ISt.,  parcel,  &a,  and  before  the  commence- 
flient  of  this  suit,  to  wit,  on,  &c,  the  defendant  was  then 
mdy  aiid  willing  and  then  tendered  and  ofiered  to  the 
plaiiiti£^  to  pay  hun  the  said  sum  of  41.  16«.,  parcel,  &c.,  to 
iwaiTe  which  of  the  defendant,  he,  the  plaintiff,  wholly  re- 
fivedy  aiid  the  defendant  further  saith,  that  he,  the  defend- 
■It  bftth  always,  from  the  time  of  the  making  of  the  said 
nm«l  {nromiaea,  m  the  said  declaration  mentioned,  as  to 
die  said  sum  of  42.  I6s.,  parcel,  &c«,  been  hitherto  ready  to 
pay,  and  still  is  ready  to  pay  to  the  plaintiff,  the  said  sum 
of  AL  16c.,  parcel,  &&,  and  he  now  brings  the  same  into 
Caart^  &a    Verification,  &c     Replication :  precludi  non, 
bccaaBe  the  [daintiff  saith,  that  before  and  at  the  time  of  the 
■aking  of  die  said  tender,  in  maimer  and  form,  as  in  the 
and  plea  alleged,  and  before  and  at  the  time  of  the  making 
of  die  said  demand  and  refusal,  hereinafter  mentioned,  a 
kager  sum  than  the  said  sum  of  4L  16c.,  parcel,  &c.,  to  wit, 
the  aom  of  7  k  12c.  (the  said  last  mentioned  sum,  including 
the  said  first  mentioned  sum  of  41.  16c.,  parcel,  &c.)^  was 
doe  from  the  defendant  to  the  plaintiff,  for  and  on  account 
of  dirers  of  the  said  causes  al  action,  in  the  declaration 
mentioned^  and  that  before  the  said  tender,  in  the  said  plea 
aHegedy  to  wit,  on  the  25th  June,  1841,  the  plaintiff  de- 
manded payment  of  the  defendant  of  the  said  sum  of  71. 12c. 
idiidi  so  then  included  the  said  sum  of  41. 16c.,  parcel,  &c., 
ai  afiveaaid^  yet  the  defendant  did  not  then  pay  the  said 
mm  of  7L  12c.,    or  any  pert  thereof  but  then  wholly 
aei^ecfeed  and  refused  to  pay  the  said  sum  of  7£  12c.  and 
evciy  part  thereof;  and  the  plaintiff,  also  saith,  that  no  set^ 
ft  or  other  just  cause  then  existed  for  non-payment  by  the 
defendant  of  the  said  sum  of  7L  12c.,  or  any  part  thereoC 
Terification. 
Demurrer  and  joinder. 

Ogle,  in  support  of  the  demurrer.    The  replication  is 
infefinal;  if  the  plaintiff  meant  to  deny  the  tender,  he 
TOL.  L — n.  a.  R  R  n.  p.  c. 
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should  have  traversed  the  allegation  in  the  plea ;  but  if  h 
meant  to  say  that  the  sum  tendered  was  not  sufficient  t< 
cover  his  claim,  he  should  have  joined  issue  on  the  plea  o 
non  assumpsit  The  form  of  the  replication,  is  in  terms  th< 
same  as  that  in  Cotton  v.  Godwin  (a),  but  the  case  b  distill 
guishable ;  that  was  an  action  by  payee  against  maker  of  ) 
promissory  note  for  151.  9s.  AcUy  payable  on  demand;  tb 
defendant  pleaded  as  to  3^,  parcel,  &c,  a  set-off  at  the  tim< 
of  the  demand,  and  as  to  12^  9s.  4(2.,  residue,  &c,  a  tendei 
of  that  sura  at  the  time  of  demand ;  the  repUcation  to  the  firs 
plea  denied  the  set-off;  and  as  to  the  second,  that  before  th< 
making  of  the  tender,  the  sum  of  15/.  9^.  4(2.,  including  tb 
said  sum  of  12/.  9s.  4(2.  was  due  upon  the  note,  which  son 
the  plaintiff  demanded,  but  the  defendant  refused  to  paj 
the  same,  and  that  no  set-off  or  other  just  cause  existed  fci 
non-payment.  That  replication  was  held  good,  but  theie 
the  sole  cause  of  action  was  the  amount  of  the  promiasorj 
note,  and  the  replication  expressly  alleged,  that  the  subee* 
quent  demand  was  made  in  respect  of  the  note.  Where  f 
party  makes  several  distinct  claims,  it  can  be  no  answer  tc 
a  plea  of  tender  as  to  one  of  those  claims,  to  say  that  t 
previous  demand  was  made  in  respect  of  the  whole,  for  the 
claim  in  respect  of  which  the  tender  was  made,  might  have 
been  rightful,  whilst  the  others  were  wholly  without  foun- 
dation. 

Martin^  contra.  The  declaration  is  in  the  ordinary  form 
for  the  recovery  of  a  debt,  which,  immediately  it  was  due, 
it  became  the  duty  of  the  defendant  to  pay,  and  which  the 
plaintiff  might  enforce  without  any  previous  demand.  In 
order  to  make  a  tender  a  defence  to  an  action  for  siicl 
a  debt,  it  is  necessary  for  the  defendant  to  aver  anc 
prove  not  only  that  he  tendered  the  money,  but  also  thai 
he  was  at  all  times  ready  and  willing  to  pay  it  [Lord 
Abinger^  C.  B. — If  the  debtor  makes  the  tender  at  the 

(«)  7  M.  &  W.  147 ;  Ante,  vol  9,  p.  763.  O.  S. 


V. 

Bland. 
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moment  of  demand,  that  is  sufficient  proof  of  his  being  1842. 
•IwEjB  ready  and  willing  to  pay  the  money].  A  demand  Tyler 
of  the  debt,  previously  to  the  tender,  and  a  refusal  by  the 
defendant  to  pay  it,  as  alleged  in  the  replication,  negatives 
the  allegation  that  the  defendant  was  always  ready  and 
willing  to  pay  it,  and  it  is  immaterial  for  this  purpose, 
whether  the  demand  was  made  of  a  larger  or  a  smaller  sum, 
the  defendant  is  bound  to  pay  what  is  justly  due.  It  ap- 
pears by  the  replication,  that  the  demand  of  7/.  16^.,  was 
made  previously  to  the  tender.  [Lord  Abinger,  C.  B. — 
It  is  very  possible  that  the  tender  might  have  been  made 
after  the  demand,  but  still  part  of  the  same  transaction ;  if 
not,  no  plea  of  tender  could  be  good,  because  a  debtor  is 
bound  to  pay,  the  moment  the  money  is  due ;  in  order  to 
make  the  tender  bad,  there  must  have  been  a  previous  de- 
mandy  which  does  not  mean  in  point  of  time,  but  a  diflTerent 
tiansaction].  This  demurrer  admits  a  refusal  to  pay  the 
4JL  16«.,  when  a  larger  sum  was  demanded,  which  was  pre- 
nooAj  to  the  tender.  The  defendant  might  have  rejoined, 
diat  at  the  time  of  making  the  demand  of  7L  16^.,  he  ten- 
dered the  4JL  16^.,  and  that  no  more  was  due. 

O^xei^ied. 

Lord  Abinoeb,  C.  B. — If  this  plea  of  tender  stood  alone, 
there  would  be  a  discontinuance,  because  it  is  pleaded  to  a 
pvt  only  of  the  demand  in  the  declaration.  We  must, 
dierefi>re,  assume  that  there  is  some  other  plea  to  the  re- 
adoe  of  the  claim  (a).  I  am  of  opinion  that  this  demurrer 
cionot  be  supported.  Assuming  that  the  other  part  of  the 
dedaration  is  answered  by  a  plea  of  non  assumpsit,  yet  the 
location  re-asserts  that  a  larger  sum  is  due  than  the 
nnoont  tendered,  and  that  &ct  the  defendant  must  either 
deny  or  confess  and  avoid.      This  demurrer  admits  that 

(a)  Non  assumpsit  was  in  fact  but  that  plea  was  not  inserted  in 

jdeidad  to  the  whole  claim,  ex-  the  paper  book, 
cipt  as  to  the  sum  of  4^  16#., 

R  R  2 
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the  claim  of  the  laiger  amoant  is  just  Although  die  ] 
of  tender  does  not  <Nriginally  admit  that  man  than  4i 
is  due,  yet  the  replication  allq;es  that  a  laiger  sum  iii 
and  the  defradant  does  not  deny  it  In  order  to  ani 
this  replicatioo,  the  defendant  dKHiM  have  rejoined  dii 
the  time  of  making  the  demand  of  7L  16#.,  he  tendoed 
smaller  sum,  and  that  no  more  was  due.  Hie  defcni 
may  amend. 


'?.  B-: 


•1  ■< 


Aldebson,  R — ^The  fects  stated  in  the  repticatioo 
admitted  by  the  demurrer  to  be  perfectly  tme,  and,  i 
sequently,  it  appears  that  the  laiger  sum  was  doe.  The 
fendant  had  better  amend ;  it  would  be  easy  to  sogge 
rejoinder  to  such  a  replication.  I  question  whether  dM 
plication  sufficiently  states  a  demand  and  refusal  to  paj 
AL  168. ;  it  alleges  that  the  defendant  did  not  pay  the 
of  7L  I6s*y  or  any  part  thereof  but  neglected  and  reft 
Suppose  a  demand  of  7L  16«.,  and  the  debtor  says  I  do 
owe  you  71. 16«.,  can  that  be  said  to  be  a  demand  and  rd 
of  4L  I6t.  It  is  consistent  with  this  replication  diat  d 
never  was  a  refusal  to  pay  4^  16«. 

Amendment  aoc(»diiigi]f 


AlDBir  V.  PULLSK. 

A  defend.  IN  this  csse,  the  declaration  as  originally  framed,  a 

sestioo  ofpre.  tained  a  count  in  debt  on  a  demise  for  three  years,  and  a 

adoiuse for  ^  count  for  use  and  occupation.     The  tenancy  commenc 

^[^JJJJ?^»  at  Christmas,  1839,  when  the  defendant  took  posseasic 

1839,  be  con.  and  continued  to  occupy  until  the  27th  of  July,  1841,  wb 

cnpT  until  the  he  quitted  the  premise&     The  rent  was  paid  up  to  Mi 

1841  wh^JThe  summer,  1841.     It  appeared  by  the  particulars  erf  denuoi 

quitted  Um 

premiaei,  baTing  paid  rent  up  to  the  prerioni  Bfidtummer. 

Sldd,  in  an  action  to  recoTer  the  tobiequeBt  rent,  the  pfanttiir  waa  not  entitlad  to  a  eotfti 
the  demise,  and  idao  a  count  for  uie  and  oecupatioii,  but  nuHt  eleoL 


9, 

Phllek. 
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under  the  count  for  use  and  occupation,  that  the  plaintiff  1842. 
toaght  to  recover  rent,  in  respect  of  the  same  premises  from  Arden 
Mkfanmmer,  1841.  An  application  had  been  made  to 
Gwmejf,  B.,  at  Chambers,  to  strike  out  one  of  the  countSi 
€D  the  ground  that  they  were  a  contravention  of  the  rule 
of  H.  T.,  4  Wnu  4,  which  provides,  that  **  coimts  upon  a 
doniae  and  for  use  and  occupation  of  the  same  land,  for 
the  same  time,  are  not  to  be  allowed."  The  learned  Judge 
made  an  order  accordingly,  whereupon 

Offle  obtained  a  rule  nisi  to  rescind  that  order. 

Butt  shewed  cause,  and  contended,  that  the  occupaticm 
ooder  the  demise  having  once  commenced,  the  whole  rent 
m^t  be  recovered  under  the  count  for  use  and  occupation. 

Oyle^  in  support  of  the  rule,  contended  that  the  count  for 
use  and  occupation  was  necessary  to  recover  compensation 
fcr  the  occupation  of  the  premises  from  Midsummer,  1841, 
witil  the  27th  of  July  when  the  defendant  left. 

IxhJ  AniNGEa,  C.  B. — ^You  may  recover  the  whole 
under  the  count  for  use  and  occupation. 

• 

Parke,  B. — ^This  case  foils  within  the  terms  of  the  rule ; 
it  is  an  action  of  debt  on  a  demise,  with  a  count  for  use  and 
occupation  for  the  same  period.  You  must  make  your 
election* 

Rule  discharged. 


Doe  dem.  Walker  v.  Roe. 
Mm  AVE  S  moved  for  judgment  agiunst  the  casual  ejector,   wbere  in 
Tbe  venue  was  laid  in  Middlesex,  and  the  notice  was  S^hw'been 

given  to  appear 
ii  a  term  wbicb  has  elapsed ;  thia  Court  will,  on  the  following  term,  grant  a  rule  nisi,  for 
jiigmait  againsl  the  casual  ejector,  whether  the  cause  be  a  town  or  country  cause. 
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given  to  appear  last  Term.     The  ofBcers  of  the  Court  con- 
sidered the  motion  in  the  present  term  too  late,  and  had 
objected  to  draw  up  the  rule.     Upon  this  point  there  was 
a  variance  in  the  practice.    In  Doe  dem.  Greaves  v.  Boe{a\ 
Coleridge^  J.,  held  that  the  practice  of  allowing  judgment 
to  be  signed  against  the  casual  ejector,  in  the  following 
term,  where  the  term  in  which  the  appearance  is  required 
has  elapsed  before  service  has  been  effected,  aj^lies  on!  j 
to  country  causes :  while  in  Doe  d.  Wilson  v.  Roe  (6),  the 
Court  of  Common  Pleas,  under  similar  circumstances^ 
granted  a  rule  nisi  to  be  served  on  the  tenant.     This  latter* 
case  was  a  decision  of  the  full  Court,  the  former  was  that^ 
of  a  single  Judge  only.     In  Doe  Aem.  Greaves  y.  Roe,  ih^ 
cases  of  Doe  v.  Roe  (c),  and  Doe  v.  Roe  (iQ,  were  cited,  ii^ 
which  the  rule  laid  down  by  the  Court,  was,  that  if  onl]^^ 
one  term  was  allowed  to  elapse  after  the  service,  the  CourC- 
would  grant  the  rule,  but  it  does  not  appear  fix>m  the  report 
whether  those  were  town  or  country  causes. 

Parke,  B. — There  seems  no  reason,  why  parties  in  caseas 
of  this  nature,  should  be  put  to  the  trouble  and  expense  o^ 
a  fresh  ejectment     Besides,  the  decision  of  the  Court  o^ 
Common  Pleas,  was  that  of  the  full  Court     You  may^ 
take  a  rule  to  shew  cause  to  be  served  on  the  tenant  iim 
possession. 

Alderson,  B. — ^The  practice  of  the  Court  of  CommoKZB. 
Pleas  is  the  cheapest,  and  we  should  abide  by  it 

Rule  nisi  accordin^y. 

(a)  Ante,  voL  4,  p.  88,  O.  S.  (c)  Ante,  voL  1,  p.  495,  O.  S. 

ib)  lb.  124.  (d)  Ante,  voL  2,  p.  196,  O.  S. 
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1842. 

Watrins  v.  Bensusan. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  ^°^J^^|*^ 
exchange ;  the  declaration  alleged,  that  T.  Trueman,  the  donee  against 
drawer,  uidorsed  the  bill  to  one  Binks,  who  indorsed  it  to  biU^fez-  ^ 
one  Binkley,  who  indorsed  it  to  the  plaintiff.  defeSSnt* 

The  defendant  who  was  under  terms  of  pleading  issuably,  pleaded,  fint, 
pleaded  first,  that  before  and  at  the  time  of  the  indorsing  of  time  of  tbe  in- 
the  bill  by  Troeman,  as  in  the  declaration  mentioned,  th"^wer,iie 
TVueman  was  and  still  is  indebted  to  the  defendant  in  the  waa  indebted 

to  defendant  in 

sum  of  100/.  for  work  and  labour,  money  lent,  and  money  an  amount  ex. 
doe  on  an  account  stated,  payable  on  request,  which  said  bill ;  and  in 
sum  exceeded  the  amount  of  the  bill  of  exchange,  and  all  p^^e  defend- 
damages  resulting  from   the   non-payment  thereof;    that  '£*?l^^f^* 
TVneman,  whilst  the  said  sum  was  due  and  unpaid,  and  ly  indorsed  the 
after  the  bill  of  exchange  in  the  declaration  mentioned,  the  plaintiff  to 
became  due  and  payable,  in  order  to  deprive  the  defendant  ^® .  t^^diy' 
of  his  right  of  set-off,  in  respect  of  the  aforesaid  debt,  did,  ^^  *!>«  drawer 
in  firand  of  the  defendant,  and  in  collusion  with  the  said  dorsed  the  bill 
Bmks,  Bhikley,  and  the  plaintiff,  indorse  the  said  bill  to  ^^^^''' 
Binks,  who  indorsed  the  same  to  Binkley,  who  indorsed  i^®J°~jT** 

**  Debtora  Act* 

the  same  to  the  plaintiff,  (which  said  indorsements  are  the  HM,  iasu. 
tame  indorsements  in  the  declaration  mentioned,)  in  order 
to  enable  the  plaintiff  to  sue  the  defendant  on  the  said  bill, 
and  without  any  consideration  for  the  said  indorsements,  or 
any  or  either  of  them ;  that  plaintiff  sued  in  the  action  as 
^nt  of  Trueman,  according  to  such  fraud  and  collusion, 
and  that  the  money  due  and  owing  from  Trueman  to  the 
defendant,  still  remained  unpaid. 

Secondly,  that  before  the  commencement  of  the  suit,  and 
before  the  indorsing  of  the  bill  as  in  the  declaration  men- 
tioned, the  said  T.  Trueman  was  a  prisoner  for  debt,  and 
whilst  he  was  holder  of  the  said  bill,  and  before  the  same 
was  indorsed  over,  applied  to  the  Court  of  Insolvent 
Debtors,  by  petition  for  relief  from  imprisonment,  whereby 
the  right  and  title  to  the  said  bill  vested  in  his  assignees. 
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The  plointiiF  having  signed  judgment  on  the  gro 
^j;;;;;;'    these  were  not  issuable  pleas. 


BUkMSiAM. 


Butt  obtained  a  rule  nisi  to  set  aside  the  jc 
agamst  which 

Pearson  shewed  cause.  The  first  plea  is  an  atl 
afiect  the  plaintiff  with  the  equities  subsisting  betv 
drawer  and  acceptor.  Though  the  indorsee  of  an 
promissory  note,  is  liable  in  an  action  against  the  i 
all  equities  arising  out  of  the  note  transaction  itsel 
is  not  affected  by  a  set-off,  in  respect  of  a  debt  d 
the  indorsee  to  the  maker  of  the  note,  arising 
collateral  matters,  Burrough  v.  Moss  (a).  In 
Yglesias{b)y  which  was  an  action  by  indorsee  agt 
ceptor  of  a  bill  of  exchange,  the  defendant  pleac 
the  bill  was  indorsed  after  it  became  due,  and  thi 
the  indorsement,  the  indorsee  was  indebted  to 
fendants  in  a  sum  of  money  exceeding  the  amoun 
bill,  and  the  Court  held  the  plea  bad  on  the  autl 
Burrough  v.  Moss. 

Butty  in  support  of  the  rule,  contended  that  the  ] 
issuable,  inasmuch  as  it  disclosed  matter  which  \ 
the  plaintiff^s  right  to  sue  on  the  bill. 

I^rd  Abingeb,  C.  B. — I  cannot  say  that  this  is 
issuable  plea.     In  substance  it  is  the  same  as  if 
fondant  said,  you  arc  not  the  real  owner  of  this  bi 
you  have  no  real  right  to  sue  upon  it,  and  are  onl 
si>  for  the  purpose  of  depriving  me  of  the  right  of  » 

Pforson.  The  second  plea  cannot  be  considered  i 
It  is  iu  effect,  the  same  as  a  plea  of  the  bankruptc} 
of  the  plaintiAs,  which  has  been  decided  tobe  anon- 

,j^  10  B.  &  C.  558. 

(«)  Jilr,  ^*ol.  3,  p.  'J52,  O.  S. ;  1  C,  M.  &  R  565. 


Bbnsusan. 
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^ea,  Stagle$  Y.Holdnoarth  (a).  A  plea  in  trespass,  alleging  18^2. 
the  insolvency  of  the  plaintiff,  since  the  trespass,  but  before  wathns 
action  brought,  and  that  his  estate  thereby  vested  in  the 
provisional  assignee,  had  been  held  not  to  be  issuable, 
WettenhaU  v.  Graham  (b).  Besides,  this  plea  is  bad,  for 
not  averring  that  the  indorsement  was  without  consider- 
ttioo^  and  that  the  plaintiff  was  not  suing  as  a  trustee  for 
the  assignees. 

Locd  ABDiaEB,  C.  B.-^The  meaning  of  an  issuable  plea 
is  one  which  goes  to  the  merits  of  the  action.  This  plea 
ii^  in  substance,  that  the  drawer  of  the  bill,  by  his  insolvency, 
had  ceased  to  have  any  power  to  indorse  the  bill.  Then  it 
is  said,  that  the  plea  should  have  averred  that  the  plaintiff 
was  not  suing  as  a  trustee.  If  the  plaintiff  was  assignee,  he 
diould  have  declared  as  such ;  if  trustee,  the  trust  is  void 
fir  the  drawer  of  the  bill,  bad  no  right  after  his  insolvency, 
to  indorse  it. 

Aldebson,  R — ^Indorsement  means  an  act  of  passing  pro- 
per^ in  the  bill ;  that  the  plaintiff,  from  the  time  he  filed 
his  petition,  was  incompetent  to  do. 

Rule  absolute. 

(a)  Ante,  vol.  6,  p.  196,  O.  S. ;  5  Scott,  533. 

(b)  Ante,  vol.  6,  p.  746,  O.  S. 


MoBOAN  o.  Smith. 

1  HIS  case  was  referred  to  arbitration,  by  order  of  Nisi  A  cMie  mM 
*^  the  costs  of  the  cause  to  abide  the  event,  and  the  order  of  ^i 
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-the 


costs  of  reference  and  award  to  be  in  the  discretion  of  the  ^^m)?  the 
arbitrator  who  shall  ascertain  the  same.**    The  arbitrator  ^^^  ^  '^^ 

the  eyent^  the 
costs  of  the 

wfercnce  and  atnud  to  be  in  the  discretion  of  the  arbitrstor,  who  shall  ascertain  the  same.** 
Hdd,  that  the  arbitrator  was  bound  to  determine  the  amount  of  the  costs  of  the  reference 

sad  awaid,  but  the  party  having  consented  to  waive  those  oosts,  the  Court  allowed  the  reuduo 

of  the  award  to  stand. 


award,  on  the  ground  that  the  arbitrator  only  had 
to  determine  the  amount  of  these  costs. 


Jame$  shewed  cause.  The  terms  of  the  submti 
never  inteaded  to  oust  the  Court  of  its  jutisdict 
the  costs  by  the  proper  officer.  Suppose  the  arlri 
directed  each  party  to  bear  hb  own  costs  of  the 
could  it  be  sud  that  be  had  not  complied  with 
mission,  because  he  had  not  taxed  the  costs. 
Smitkfa),  which  was  an  action  of  debt  on  an  admi 
bond,  the  defendant  pleaded  no  award,  and  thi 
replied,  setting  out  the  award,  by  which  it  was  on 
the  defendant  should  pay  the  pltuutiff  a  certain  si 
all  such  costs,  charges,  and  expenses,  as  the  pli 
been  put  to  in  a  certain  cause  depending  be) 
parties ;"  it  was  objected  on  the  part  of  the  defen 
no  certun  costs,  charges,  and  expenses,  were  set  < 
averred;  but  the  Chief  Justice  said,  "a  benign  co 
of  awards  hath  taken  place  in  modem  dmes,  tfa 
merly  Courts  of  justice  looked  nicely  and  critit 
them ;  we  will  intend,  that  by  costs,  charges,  and 
are  meant  such  costs  as  Courts  will  take  notice  o 
officer;  it  might  be  said,  that  all  costs  between  tb 
and  cUeut  are  meant  thereby,  but  we  will  take 

«r»).A   <>.+.;t«rnn  tn  moon     t\,a  «.ina  as  ;P  tlioTr  lia;i 
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fllie  had  expended,  circa  prosecutionem  placiti  prsedicti,'^ 
aad  it  was  objected  that  it  was  not  su£Scient  to  award  pay- 
ment of  the  changes  in  such  a  suit,  it  being  altogether  un- 
certain what  the  sum  will  be  ;  but  the  Court  held  that  the 
award  was  good,  for  it  might  be  easily  reduced  to  a  cer- 
tainty, when  it  is  made  appear  what  was  laid  out  in  that 
rait.  A  similar  objection  was  taken  in  Cargey  v.  Aitcheson  (a)^ 
and  there  Bayley^  J.,  says,  ^^  the  sum  to  be  paid  might  be 
ascertained  either  by  fixing  it  on  the  award,  or  referring  it 
to  an  officer,  whose  duty  it  is  to  say  what  shall  be  the  whole 
ram  paid  for  costs."  These  authorities  shew  that  the 
aibitrator  does  ascertain  the  costs  when  he  leaves  their 
amount  to  be  determined  by  the  officer  of  the  Court 
[Aldersan,  B. — As  to  the  costs  of  the  cause,  the  Master  is 
to  ascertain  them,  but  the  arbitrator  is  to  ascertain  the 
coats  of  the  reference.  Parhe^  B. — ^The  parties  might  have 
thought  that  the  arbitrator  would  form  a  better  judgment 
of  their  amount  than  the  Master.]  It  is  conceded,  that  if 
the  arbitrator  direct  a  party  to  pay  only  a  portion  of  the 
costs,  he  should  name  the  amount,  but  where  he  directs  a 
party  to  pay  the  whole,  it  is  enough  to  order  costs  to  be 
paid,  which  will  afterwards  be  taxed  by  the  Master.  At 
all  events,  the  award  is  not  wholly  bad,  but  only  pro  tanto. 
[Alderson^  B. — The  submission  is,  that  he  should  determine 
all  matters  referred  to  him,  and  he  has  not  done  so.]  The 
principle  upon  which  those  cases  proceed,  which  decide 
that  an  award  is  altogether  void,  where  the  arbitrator  omits 
to  determine  upon  any  one  of  several  matters  referred  to 
him  is,  that  the  party  has  not  had  the  consideration  for 
which  he  agreed  to  refer,  but,  in  this  case,  he  would  be  a 
gainer,  since  there  could  be  no  remedy  for  these  costs, 
except  under  the  award. 

F.  WWiams  in  support  of  the  rule,  was  stopped  by  the 
Court 

(c)  2  B.  &  C.  174. 
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Lord  Abingbb,  C.  B.-*-I  wish  to  obserre,  that  in  my 
humble  opinion,  it  is  perfectly  clear,  that  by  the  terms  of 
this  submission,  the  arbitrator  is  to  ascertain  the  costs.  It 
is  a  mere  waste  of  time  to  aigue  that  he  has  done  so. 
Words  must  be  construed  according  to  their  plain  gram- 
matical meaning.  Grammar  is  one  of  the  few  things  upon 
which  there  is  hardly  any  authority.  These  costs  ought 
to  have  been  ascertained  by  the  arbitrator,  but  if  the  part^ 
is  willing  to  waive  them,  I  do  not  think  that  we  ought  to 
disturb  the  remainder  of  the  award.  The  award  will  then 
be  set  aside  so  far  as  regards  the  costs  of  the  reference,  but 
stand  as  to  the  rest. 


Parke,  and  Aldbbson,  B.'s,  concurred. 

James  consented  to  waive  the  costs,  and  the  Court 
granted  a  rule  to  reduce  the  judgment  by  the  amount  of 
the  costs  of  the  reference. 


A  declaration 
fUtedthat 
plaintiff  had 
taken  S.  in 
execution  on  a 
ca.  M.,  and  in 
consideration 
that  plaintiff 
would  procure 
the  release  of 


Butcher  t;.  George  Stewart. 

Assumpsit.  The  declaration  stated,  that  the  plaintiff 
had  recovered  in  an  action  against  one  Robert  Stewart, 
3000J1,  and  upwards,  and  had  sued  out  a  writ  of  capias, 
under  which  R.  Stewart  had  been  taken,  it  also  alleged,  that 
in  consideration  that  the  plaindff  would  procure  the  release 
of  the  said  R.  Stewart  from  custody  under  the  writ,  the  de- 
todyildef^dant  fen^^^^t  promised  to  pay  the  plaintiff  the  sum  of  SQOt 
prombcd  to      The  declaration  then  averred,  that  the  plaintiff  did  procure 

tiff  6002.  arer. 

ment  of  performance,  and  breach  non-payment :  Pleas,  Ist.  That  from  the  thotie  of  dw  pwiw 
until  the  discharge,  8.  was  a  member  of  the  House  of  Commons,  and  entitled  to  privilege  from 
arrest  that  his  release  was  on  the  ground  of  being  so  privileged,  and  that  afterwards  be  ceased 
to  be  a  member,  and  became  liable  to  be  taken  in  execution,  that  the  promise  of  the  delendaBt 
was  to  answer  for  the  debt  of  another,  and  that  there  was  no  note  in  writing ;  2ndlT,  diat  8L  was 
a  member  of  the  House  of  Commons,  from  the  time  of  contracting  the  debt  until  his  disehargs^ 
and  that  being  privileged  from  arrest,  was  ordered  by  a  Judffe  to  oe  discharged,  and  that  there 
never  was  anpr  consideration  for  the  promise  :  Held,  on  special  demurrer,  that  the  first  plea  was 
bad  for  duplicitv,  and  that  the  second  was  an  argumentative  denial  that  the  diaeharge  was  by 
the  act  of  the  plaintiff. 
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the  release  of  the  said  R.  Stewart,  and  that  the  defendant 
had  not  paid  the  500/.  The  defendant  pleaded,  amongst 
otheiBy  fifthly,  that  R.  Stewart,  before  and  at  the  time  of 
making  the  said  promise  of  the  defendant,  and  from  thence 
tmtil  and  at  and  after  the  dischaige  of  the  said  R.  Stewart, 
a  member  of  the  Honse  of  Commons,  and  entitled  to  his 
of  Parliament,  and  freedom  from  arrest  and  impri- 
sonment on  civil  process;  that  the  procurement  of  his  release, 
was  only  on  the  ground  of  his  being  so  privileged ;  that  after- 
wards, and  before  the  commencement  of  this  suit,  R.  Stewart 
ceased  to  be  a  member  of  the  said  House,  and  that  before  the 
commencement  of  this  suit,  he  became,  and  was  and  still  is 
liable  to  be  taken  in  execution  at  the  suit  of  the  plaintiff; 
that  the  promise  of  the  defendant  was  a  promise  to  answer 
finr  the  debt  and  de&ult  of  another,  and  that  there  was  no 
memorandum  or  note  in  writing.  Sixthly,  that  R.  Stewart, 
at  the  time  of  his  becoming  indebted  to  the  plaintiff,  was 
a  member  of  the  Commons  House  of  Parliament;  that 
whilst  he  continued  such  member,  the  plaintiff  recovered 
judgment,  and  issued  a  writ  of  capias  against  him,  under 
whidi  R.  Stewart  was  taken  in  custody ;  that  from  the  time 
of  oontracting  the  debt,  until  the  time  of  the  discharge  of 
die  said  R.  Stewart,  he  was,  as  such  member,  entitled  to 
his  discharge  from  such  arrest  and  imprisonment;  that 
whilst  the  said  R.  Stewart  was  in  custody,  and  during 
the  continuance  of  the  said  privilege,  the  said  R.  Stewart 
bdng  privileged  fix)m  arrest,  was  ordered  by  Pattesan,  J., 
to  be  discharged  out  of  custody,  and  was  discharged  ac- 
Oddingly,  and  that,  save  as  aforesaid,  there  never  was  any 
consideration  for  the  making  of  the  defendant's  promise. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes, 
that  the  plea  was  double,  and  contained  two  distinct 
groimds  of  defence,  namely,  that  R.  Stewart  was  entitled 
to  privilege  of  Parliament  and  fi;«edom  fi:t>m  arrest;  that 
the  procurement  of  his  discharge  was  on  that  ground  only, 
mad  that  he  was  liable  to  be  again  taken  in  execution,  and 
also,  that  the  defendant's  promise  was  to  answer  for  the  debt 
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and  default  of  another,  and  that  there  was  no  agreement  in 
writing ;  that  the  plea  was  an  argumentative  denial  of  the 
plaintiff's  procurement  of  the  defendant's  release,  and 
amounted  to  non  assumpsit.  The  causes  of  demurrer  to 
the  sixth  p]ea  were,  that  the  plea  amounted  to  an  aigu- 
mentative  denial  of  the  procurement  of  the  defendant's 
release,  and  did  not  shew  with  certainty,  that  the  plaintiff 
had  not,  by  his  personal  labour,  procured  the  dischaige  o( 
the  said  R.  Stewart,  and  that  the  plea  amounted  to  non 
assumpsit     Joinder. 


ByleSy  in  support  of  the  demurrer.  The  fifth  plea  is 
double,  and  is  bad  both  in  substance  and  form.  It  pro- 
fesses to  confess  and  avoid  the  cause  of  action,  but  is,  in 
truth,  only  a  denial  of  the  allegation  that  the  plaintiff  pro- 
cured the  release  of  Stewart  The  1  Jac.  1,  c.  15  (a\ 
enables  plaintifl^  to  issue  a  new  execution  against  persons 


(a)  Intituled  "  An  act  for  new 
executions  to  be  sued  against  any 
which  shall  hereafter  be  delivered 
out  of  execution,  by  privilege  of 
Parliament,  and  for  discharge  of 
them,  out  of  whose  custody  such 
persons  shall  be  delivered."  For- 
asmuch as  heretofore  doubt  hath 
been  made  if  any  person  being 
arrested  in  execution,  and  by 
privilege  of  either  of  the  Houses 
of  Parliament,  set  at  liberty, 
whether  the  party,  at  whose  suit 
such  execution  was  pursued,  be 
for  ever  barred  and  disabled  to 
sue  forth  a  new  writ  of  execution 
in  that  case.  Section  2.  For  the 
avoiding  of  all  further  doubt  and 
trouble,  which,  in  like  cases, 
may  hereafter  ensue,  be  it  enacted, 
&c.,  that  from  henceforth,  the 
party,  at  or  by  whose  suit,  such 
writ  of  execution  was  pursued, 
his  executors  or  administrators. 


after  such  time  as  the  privilege 
of  that  Session  of  Parliament,  in 
which  such  privilege  shall  be  so 
granted  shall  cease,  may  sne 
forth  and  execute  a  new  writ  or 
writs  of  execution,  in  such  man- 
ner and  form  as  by  the  law  of 
this  realm  he  or  they  might  have 
done,  if  no  such  former  execution 
had  been  taken  forth  or  served. 
And  that  from  henceforth  no  she- 
riff, bailiff,  or  other  officer,  from 
whose  arrest  or  custody,  any  such 
person  so  arrested  in  execution, 
shall  be  delivered  by  any  such 
privilege,  shall  be  charged  or 
chargeable  with  or  by  any  action 
whatsoever,  for  delivering  out  of 
execution,  any  such  privileged 
person,  so  as  is  aforesaid  by  such 
privilege  of  Parliament,  set  at 
liberty,  any  law,  custom,  or  pri- 
vilege heretofore,  to  the  contrary 
notwithstanding. 
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di8cbaif;ed  from  prison  by  reason  of  privilege  of  Parliament 
I^  in  this  case^  the  effect  of  the  dischai^e  set  out  in  the 
plea,  was  to  keep  alive  the  original  debt,  that  alone  would 
have  been  an  answer  to  the  action,  since  the  consideration' 
fer  the  promise  would  have  &iled.  The  plea  nevertheless 
goes  on  to  allege,  that  the  undertaking  was  not  in  writing. 
But  the  first  part  of  the  plea  affords  no  answer  to  the  action. 
The  allegation  in  the  declaration  is  not  ^^  in  consideration 
that  the  plaintiff  would  consent  to  the  discharge  of 
Stewart,"  but  '^in  consideration  that  he  would  procure 
his  release  from  custody."  That  might  be  done,  either  by 
motion  to  the  Court,  or  by  summons  before  a  Judge,  and 

m 

there  is  nothing  to  shew  that  the  plaintiff  has  not  incurred 
trouble  and  expense  in  procuring  the  discharge  of  Stewart, 
or  that  he  ma^  not  have  been  discharged  sooner  by  reason 
of  the  plaintiff's  interference.  If  the  plaintiff  did  any  act 
towards  procuring  the  discharge,  it  is  no  answer  to  say, 
that  Stewart  had  privilege  of  Parliament.  But  if  the 
former  part  of  the  plea  means  that  Stewart  was  discharged 
at  bis  own  instance,  and  on  account  of  his  privilege,  and 
not  by  the  act  of  the  plaintiff,  then  the  original  debt  is  not 
gone,  and  the  latter  part  of  the  plea  is  an  answer  to  the 
action.  The  facts  stated  in  the  former  part  of  the  plea, 
mig^t  have  been  given  in  evidence  under  a  traverse  of  the 
allegation,  that  the  plaintiff  procured  the  release  of  Stewart, 
for  it  amounts  to  this,  that  he  was  dischai^ged  by  the  act  of 
law,  and  not  by  the  procurement  of  the  plaintiff.  This 
latter  objection  is  equally  applicable  to  the  sixth  plea. 


1842. 


Butcher 

e. 

George 

Stewart. 


Gumey,  contra.  The  allegation  in  the  plea  that  Stewart 
was  discbai^ed  by  reason  of  his  privilege  is  mere  induce- 
ment to  the  real  ground  of  defence,  which  is,  that  the 
original  debt  is  not  extinguished,  and,  consequently,  the 
promise  should  have  been  in  writing.  A  plea  is  not 
double,  if  each  allegation  forms  a  constituent  part  of  the 
whole  defence.     It  would  have  been  no  answer  to  have 


624 


1842. 


Butcher 

Georos 
Stewart. 


CASES  ON   POINTS  OF   PRACTICE,   EXCH. 

said,  that  there  was  not  any  promise  in  writing,  because  it 
does  not  appear,  by  the  declaration,  that  the  promise  was 
to  pay  the  debt  of  another.  It  was  necessary,  then,  to 
shew  that  fact,  by  way  of  inducement  The  sixth  plea  is 
good,  as  it  does  not  deny  the  procurement  stated  in  the 
declaration,  but  shews  the  mode  in  which  the  discharge 
was  procured. 


ByleSf  in  reply.  The  substantial  objection  to  the  fifth 
plea  is,  that  it  does  not  shew  an  absence  of  consideration. 
It  is  possible  that  the  plaintiff  may  hare  been  instrumental 
in  accelerating  the  discharge  of  Stewart,  or  the  latter, 
after  his  discharge,  may  hare  gone  abroad,  or  some  circum- 
stance might  intervene,  which  would  prevent  the  plaintiff 
fixnn  again  taking  him  in  execution.  If  there  is  any  con- 
sideration to  support  the  promise,  tiie  latter  part  of  the  plea 
affords  an  answer  to  the  action. 

Lord  Abinoer,  C.  6. — My  doubt,  at  first,  was  about  the 
consideration,  but  that  has  been  removed  in  the  course  of 
the  discussion.  I  think  there  was  a  good  consideration  Smt 
the  promise,  if  the  plaintiff  reserved  his  remedy  in  his  own 
hands.  When  he  had  Stewart  in  custody,  he  m^ht  say,  I 
will  not  consent  to  his  discharge,  except  upon  the  conditiofi 
that  I  may  be  allowed  to  take  him  again.  Upcm  the  dis- 
charge taking  place,  the  consideration  would  be  equally 
good,  although  the  plaintiff  was  not  at  liberty  to  take 
Stewart  agun.  I  think,  therefore,  that  the  plea  is  double. 
The  sixth  plea  is  an  argumentative  denial  that  the  discharge 
was  by  the  act  of  the  plaintiff. 

Aldebson  and  Gubney,  B&,  concurred* 


Judgment  for  the  plaintiff,  with  liberty  to  amend. 


HILARY  TERMy   5   VICT. 


Jones  v.  Tarlton. 

I  ROVER  for  pigs:  plea  not  guilty.     At  the  trial  before  Tht  contenu 
Cotman,  J.,  it  appeared  that  the  defendant  was  the  owner  hung  ap  in  a 
of  a  steam-yessel  plying  between  Liverpool  and  the  Menai-  Sffi*™'JJ^^ 
bridge,  and  having  conveyed  some  pigs  for  the  plaintiff,  if  moretble,  be 
he  refused  to  deliver  them  up,  on  the  ground  that  he  had  denoe  without 
a  lien  upon  them,  not  only  for  their  own  freight,  but  also  t^^^  Se 
fcr  that  of  other  pigs  of  the  plaintiff  which  had  been  before  prif»n*l»  f^>*«v 
carried  on  board  the  same  vesseL     In  support  of  this  de-  fixed  to  the 
fence,  it  was  proposed  to  prove  that  a  notice  was  fixed  in 
the  steam-packet  office  to  the  effect,  that  pigs  conveyed 
by  the  steamer  would  be  detained  for  freight  previously 
due  from  their  owners.     It  appeared  that  the  notice  was 
painted  on  a  board,  fastened  by  a  string  to  a  nail  in  the 
walL   This  evidence  was  objected  to,  on  the  ground  that  the 
board  itself  should  have  been  produced.      The  learned 
Judge  was  of  that  opinion,  and  refused  to  receive  parol 
evidence  of  its  contents.     A  verdict  having  been  found  for 
the  plaintiff, 

B,  Andrews  moved  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  (amongst  others)  that  the  above 
evidence  had  been  improperly  rejected.  He  contended 
that  the  case  came  within  the  principle  of  Rex  v.  Hunt  (a), 
in  which  it  was  held  that  parol  evidence  of  inscriptions  and 
devices  on  banners  and  flags,  displayed  at  a  public  meeting, 
is  admissible  without  producing  the  originals.  Secondary 
evidence  of  the  contents  of  the  Bank-books  is  admissible 
without  a  notice  to  produce  the  originals.  Besides,  it  is  a 
general  rule  not  to  require  notice  to  produce  a  notice. 

Parke,  B. — I  think  that  secondary  evidence  of  the  con- 
tents of  the  notice  was  properly  rejected.     The  notice  was 

(a)  3  B.  &  Aid.  574. 

VOU    I.--^N.  S,  S  S  D.    p.    C. 
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relied  on,  as  shewing  the  terms  of  a  contract  between 
parties,  under  which  the  defendant  was  entitled  to  dc 
the  pigs.  According,  then,  to  the  ordinary  rules  of 
the  notice  itself  should  have  been  produced.  The  ejn 
tions  to  the  rule,  are  cases  in  which  the  material  on  lA 
the  document  is  written  is  not  easily  removed,  as  in 
case  of  things  fixed  in  the  ground  or  to  the  fireehold, 
the  law  does  not  expect  a  man  to  break  up  his  freehdd 
the  purpose  of  bringing  a  notice  into  Court  But,  ' 
ground  of  exception  will  not  apply  to  this  case,  for  tl 
could  be  no  difficulty  or  inconvenience  in  removing  the  be 
from  the  nail  on  which  it  was  hung.  The  case  of 
Bank-books  proceeds  upon  the  ground  of  the  great  intei 
tion  which  would  be  caused  to  public  business,  if  tl 
books  were  required  to  be  produced  in  Court,  and  the  i 
of  banners  which  has  been  referred  to,  will  be  seen  by 
judgment  of  the  Court,  to  have  rested  on  a  totally  difiei 
principle  from  that  which  governs  the  production  of  wril 
documents. 


Alderson  and  Rolfe,  B.'s,  concurred. 


A  declaration 
on  a  buildinf 
agreement  u- 
leged  as  a 
breach  that 


Dunn  v.  Warlters. 

jhLSSUMPSIT  on  a  special  agreement  to  build  a  hoi 
It  was  stipulated,  that  the  defendant  should  supply  a  si 
cient  quantity  of  timber  and  other  materials  to  the  plur 

not^nipply  the    ^^  complete  the  work,  without  any  delay,  and  the  bre; 

^^"be     h****      alleged,  was,  that  the  defendant  did  not,  nor  would,  wl 

by  be  was  pre- 
vented from  completing  the  work.     The  defendant  pleaded,  first,  non  assumpiit ;  tecondlj* 
be  did  supply  timber. 

The  cause  and  all  matters  in  difference  were  referred  to  an  arbitrator,  who  found  for 
plaintiff  on  so  much  of  the  first  issue  as  related  to  the  agreement,  and  for  the  deHendant  on 
residue  and  on  the  second  issue.  It  appeared,  by  affidm?it,  that  a  further  breach  wm  wl 
before  the  arbitrator,  in  respect  of  the  defendant  having  neglected  to  supply  Uie  pUuntiff  ^ 
**  slates.**  A  rule  nisi  was  obtained  to  set  aside  the  award,  on  the  grounds,  first,  that  die  a 
trator  had  not  awarded  on  a  matter  submitted  to  him  ;  secondly,  that  the  award  was  not  fii 
Held,  1st  that  the  grounds  of  objection  were  suflBciently  stated  in  the  rule.  2ndly.  That 
award  was  good. 
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requested,  or  within  a  reasonable  time,  supply  the  pliuntiif       1842. 
with,  or  deliver  to  him,  at  a  certain  place  mentioned,  on     ^^"j^JJJJJT""^ 
die  days  and  times  mentioned,  the  timber  necessary  and  i^* 

expedient  for  building  the  house,  but  wrongfully  and  unjustly 
Qsedgreal  delay  in,  and  delayed  the  supplying  the  plaintiff 
with,  and  delivering  to  him  the  said  timber,  at  the  said  place, 
far  long  aad  unreasonable  times,  by  means  whereof  die 
plaintiff  was  hindered  and  prevented  from  completing  and 
finishing  the  building,  &c.  The  declaration  also  contained 
ooimts  for  work  and  labour,  and  materials,  and  for  money 
due  on  an  account  stated.  The  defendant  pleaded,  first, 
Don  assumpsit;  secondly,  to  the  first  count,  that  he  did, 
without  any  delay,  supply  the  plaintiff  with  and  deliver  to 
him,  at  the  said  place,  such  timber  as  was  necessary  and 
expedient  to  be  used  in  and  for  the  purpose  of  the  said 
boildiiig ;  thirdly,  as  to  the  sum  of  8^,  parcel  of  the  sums 
in  the  seccmd  and  third  counts  mentioned  (other  than  the 
sum  of  670/1  mentioned  by  the  plaintiff  in  his  particulars 
of  demand),  payment  before  action  brought  Issues  were 
joined  on  these  pleas,  and  the  cause  having  come  on  for 
trial,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
award  of  a  barrister,  who  was  to  settle  the  cause,  and  all 
matters  in  difference  between  the  parties,  and  to  order  and 
determine  what  he  should  think  fit  to  be  done  by  them 
respecting  the  matters  in  dispute ;  the  costs  of  the  cause  to 
the  event  of  the  award,  and  the  costs  of  the  refer- 
to  be  in  the  discretion  of  the  arbitrator.  The  award 
was  in  these  terms :  ''  I,  the  said  arbitrator,  having  heard 
sod  wei^ied  the  evidence  produced  by  both  parties,  touch- 
ing the  matters  in  difference,  do  make  and  publish  this  my 
award  in  writing,  of  and  concerning  the  premises ;  that  is 
to  say,  I  award  and  adjudge  that  a  verdict  be  entered  for 
the  plaintiff,  upon  so  much  of  the  first  issue  joined  between 
the  parties  in  the  said  cause,  as  relates  to  the  agreement 
and  promise  alleged  in  the  first  count,  and  for  the  de- 
fendant upon  the  residue  of  that  issue ;  and  that  a  verdict 

8  s  2 
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1842.  shall  be  entered  for  the  defendant  upon  the  second  issue, 
namely,  that  he  did  supply  the  necessary  timber  according 
to  the  terms  of  the  agreement,  and  for  the  plaintiff  upon  the 
third.** 

A  rule  nisi  was  obtained  to  set  aade  the  award,  on  the 
grounds,  first,  that  the  arbitrator  had  not  awarded  on  a 
matter  in  difference,  submitted  to  him ;  and,  secondly,  that 
the  award  was  not  finaL  It  was  stated  in  the  affidavit, 
that  evidence  was  given  before  the  arbitrator  of  the  plain- 
tiff's having  been  prevented  firom  completing  his  contract, 
by  the  neglect  of  the  defendant  to  supply  him  with  suffi- 
cient '^  slates.** 

fV.  Alexander  shewed  cause.     The  grounds  upon  which 
it  is  attempted  to  set  the  award  aside,  are  not  sufficiently 
specified  in  the  rule.     It  should  have  stated  what  the 
matter  in  difference  was,  upon  which  the  arbitrator  has 
omitted  to  adjudicate,  and  in  what  way  the  award  b  not 
final.     In  Boodle  v.  Davis  (a\  Lord  Denman,  C.  J.,  says, 
*'  that  the  rule  of  Easter  Term,  2  Gea  4  (b\  which  re- 
quires the  objections  to  an  award  to  be  stated  in  the  role 
nisi,  does  not  mean  merely,  or  at  all,  that  the  head  of  ob- 
jection should  be  stated,  but  that  the  particular  objection 
should  be  shewn — that  the  arbitrator  should  be  alleged  to 
have  improperly  done  or  omitted  some  particular  thing." 
In  that  case,  the  objection  to  the  award,  upon  the  rule  nisi, 
was,  ^'  that  the  arbitrator  had  exceeded  his  authority,**  and 
Pattesouy  J.,  says,  **  I  think  there  is  not  a  sufficient  state- 
ment of  the  objection,  and  I  hope,  in  future,  it  will  be  con- 
sidered, that  a  rule  of  this  kind  ought  to  state  in  what 
respect  the  arbitrator  has  exceeded  his  authority,  and  in 
what  respect  he  has  failed  to  decide  all  matters  submitted." 
In  Allenby  v.  Proudlock  (c),  one  objection  taken  was,  ^*  that 
the  arbitrator  had  made  his  award  under  a  misapprehension 

(a)  3  Adol.  &  £.  207  (e)  Ante,  vol.  4,  p.  54. 0.  S. 

(b)  4  B.  &  Aid.  539. 
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to  be  inaoflbdent.     Gray  v.  Leaf{a\  is  an  authority  to  the        jJ^JJI"^^ 

Mme  eflect;  in  that  case,  Cokridffe,  J.,  observes,  ''that  v. 

Bawaiiam  v.  AmoU  (b),  is  inconsistent  with  Boodle  v. 

DaoiM.     [Akknany  B. — ^The  object  of  the  rule  referred  to, 

ii^  that  the  parties  may  not  wander  about  in  search  of  the 

defect  relied  on.     hi  Boodle  v.  Davis,  the  statement  in  the 

role  niai  was  veiy  vague,  nnce  there  are  many  ways  in 

which  the  arbitrator  might  have  exceeded  his  authority ; 

but  in  the  present  case,  the  affidavits  direct  the  attention 

to  the  particular  point]     Then  as  to  the  first  objection,  it 

is  said,  that  a  complaint  was  made  before  the  arbitrator 

that  the  defendant  neglected  to  supply  the  plaintiff  with 

states.     The  declaration  contains  no  breach  in  that  respect, 

and  as  the  award  is  general,  it  will  be  presumed  that  the 

arbitrator  has  decided  upon  all  matters  submitted  to  him. 

In  Gnqf  ▼•  Gwennap  (c),  which  was  an  action  of  case, 

a  verdict  was  found  for  the  plaintiff,  subject  to  a  reference 

of  all  matters  in  difference.     The  defendant  claimed  before 

the  aibitrators  a  sum  of  money,  due  to  him  upon  the  ba^ 

hooe  of  an  account,  which  was  admitted  by  the  plaintiff  to 

be  doe ;  the  award,  without  stating  that  it  was  made  of  and 

cooceming  the  premises,  directed  a  verdict  to  be  entered 

fer  the  [daintiff,  with  damages,  and  it  was  held  that  the 

awaid  was  sufficient    JPlatt  v.  Hall  {d).  Brown  v.   7%# 

Chydm  Camd  Company  («),  and  Alfenby  v.  Proudhck  {f\ 

wet  also  in  point 

ErU  and  Oray,  contra.  The  av^ard  only  disposes  of  the 
imiea  upon  the  record.  The  words  ''  of  and  concerning" 
the  pcemises,  do  not  aid  the  omission,  for  they  apply  to  the 
matten  specifically  mentioned.  Suppose  a  reference  con- 
oeming  a  bill  of  exchange,  a  trespass,  and  a  demand  for 
goods  sold ;   if  the  award  mentioned  but  one  of  these 

(a)  AiOe,  voL  8,  p.  654,  O.  S.  (d)  lU.k  W.  391. 

\h)  6  B.  &  C.  629.  (•)  9  AdoL  &  K  632. 

(e)  1  B.  &  Aid.  106.  (/)  4  AdoL  U  E.  326. 
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1842.  matters,  could  it  be  intended  that  the  arbitrator  had  de» 
cided  on  the  others  also?  Where  an  ejectment  was  brought 
on  two  demises,  and  all  matters  in  difference  in  the  came 
were  referred  by  a  judge's  order,  which  directed  that  the 
costs  of  the  suit,  and  of  the  reference  and  award,  should 
abide  the  event  of  the  award;  that  the  party  in  whose 
favour  the  award  should  be,  might  sign  judgment,  in  the 
same  manner  as  if  the  cause  had  been  tried  at  nisi  prius, 
and  that  if  it  was  in  plaintifTs  favour,  he  might  issue  a  writ 
of  possession  thereon,  and  proceed  in  the  usual  way  for 
costs  on  such  judgment  The  arbitrator  awarded  that  the 
plaintiff  was  entitled  to  the  possession  ^^  of  a  certain  part 
of  the  lands  sought  to  be  recovered,"  which  he  set  out 
by  bounds ;  and  the  award  was  held  bad,  on  the  ground 
that  it  stated  nothing  as  to  the  residue,  and  did  not  say  on 
which  demise  the  plainti£F  was  entitled.  Doe  d.  Madkbu 
V.  Homer  (a).  Thb  case  falls  vnthin  the  general  principle, 
that  where  a  cause  and  all  matters  in  difference  are  re- 
ferred to  an  arbitrator,  and  by  his  award  he  merely  directs 
a  verdict  to  be  entered  in  favour  of  the  plaintiff,  for  one 
entire  sum,  the  award  is  not  final,  Gyde  v.  Boucher  {b). 
It  has  long  been  settled  that  upon  a  reference  of  all  actions, 
controversies,  &c.,  and  also  of  several  other  distinct  matters 
in  difference,  if  the  arbitrator  omit  to  decide  one  of  such 
distinct  matters,  such  omission  vitiates  the  whole  award. 
RandaU  v.  Randall  (c),  Mitchell  v.  Staveley  ((i),  and  Birks 
V.  Trippett  (e),  were  also  cited. 

Lord  Abinger,  C.  B. — If  this  matter  had  been  res  In- 
tegra, I  should  have  been  disposed  to  consider  the  award 
void,  inasnmch  as  the  arbitrator  has  omitted  to  decide  upon 
a  matter  submitted  to  him.  I  think,  however,  that  we 
are  bound  by  the  authorities.  If  the  party  is  dissatisfied 
with  our  judgment,  he  may  have  it  reviewed,  in  an  action 

(a)  8  Adol.  h  E.  235.  ((/)  16  Eut»  5S. 

(6)  Ante,  vol.  5,  p.  127,  O.  S.  (e)  1  Saund.  28,  a. 

''r)7Ea8t^   1 
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far  the  all^^  breach  of  contract  respecting  the  slates.        1842. 
Bat  £ar  the  authorities,  I  should  have  thought  that  the        j^^^^^^^ 
award  beinir  silent  as  to  a  matter  in  difference,  was  not  a    ^   ^' 
oompliailbe  with  the  arbitrator's  authority.     There  would  be 
nmch  weight  in  the  aigument,  that  the  words  ^^of  and 
oonoeming  the  premises,"  shewed  that  the  matter  in  ques- 
doii  had  been  disposed  of,  if  that  matter  had  been  pre- 
yiously  mentioned  in  the  award  in  specific  terms,  but  that 
is  not  80.     The  authorities,  however,  are  too  strong  to  be 
overroled,  and,   therefore,  the  rule  for  setting  aside  this 
award  must  be  discharged. 

ALDBB80N,  B. — I  think  this  case  must  be  governed  by 
Gray  ▼.  Cfwennap.  There  is  no  doubt  that  an  arbitrator 
is  bound  to  decide  on  all  matters  in  difference,  but  the 
question  is,  whether  he  is  bound  to  decide  them  in  express 
terma.  In  HayUar  v.  EUia  (a),  the  plaintiff  made  several 
daims  against  the  defendant,  and  the  latter  made  others 
against  the  plaintiff,  and  the  arbitrator  awarded  in  favour 
of  the  defendant,  and  found  generally,  that  the  plaintiff 
**  had  no  cause  of  action ;"  that  was  held  sufficiently 
certain. 

GuiiNBT,  B. — I  am  of  the  same  opinion. 

Rule  discharged. 

(a)  6  Bing.  225. 


Ford  v.  Nassau. 
C  JONES  moved  for  a  writ  of  habeas  corpus,  to  bring  The  Court  re- 

*  fuied  to  grant 

Up  the  body  of  the  plaintiff,  in  order  that  he  might  be  en-  awritofhabeM 
abled  to  move  in  person  for  a  rule  to  set  aside  two  writs  of  ^^^^Lrty  in  ^ 
attaclunent  for  non-payment   of  costs,  under  which  he  ^^J^^***'^ 


in  order  to 
enable  him  to  move  in  penon  to  Mt  it  aside. 
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1842.       was  in  the  custody  of  the  sheri£P  of  Middlesex.     The  affi- 

^'""^i^J"^     davit  in  support  of  the  application,  stated  that  the  plaintiff 

V  was  detained  in  prison  upon  two  writs  of  attachment  for  the 

Na88AU.  .         . 

non-payment  of  costs,  which  issued  in  this  cause,  that  he 
has  been  informed  and  believed  that  he  had  good  ground, 
upon  the  merits,  for  applying  to  the  Court  by  motion,  upon 
affidavit,  for  a  rule  to  shew  cause  why  the  said  attachments 
should  not  be  set  aside. 

Parke,  B. — I  am  not  aware  of  any  precedent  for  such 
an  application.  In  the  Attorney  General  v.  Hunt  (a),  this 
Court  refused  to  grant  a  habeas  corpus,  to  enable  a  de- 
fendant to  an  information,  who  was  confined  in  a  county 
gaol  under  sentence  of  another  Court  for  Ubel,  to  attend  at 
Westminster  and  conduct  his  defence  in  person ;  and  in 
Rex  V.  Parkyns  {b\  the  Court  of  King's  Bench  refused 
such  writ  to  bring  up  a  party  in  gaol  to  shew  cause  in  person 
against  a  rule  for  a  criminal  information.  You  had  better 
look  into  the  authorities,  and  if  necessary  apply  again. 

JoneSf  on  a  subsequent  day  renewed  the  application,  and 
admitted  that  he  had  been  unable  to  find  one  direct  autho- 
rity, but  in  Attormey  General  v.  Cleave  (c),  the  Court  of 
King's  Bench  granted  a  writ  of  habeas  to  bring  up  a  party 
to  conduct  his  defence  to  a  criminal  information. 

Parke,  B. — The  difficulty  is  to  see  in  what  form  the 
writ  is  to  be.  A  writ  of  habeas  corpus  is  issued  for  some 
specified  purpose,  either  ad  subjiciendum,  or  ad  testifican- 
dum, or  ad  respondendum,  as  the  case  may  be.  In  the 
absence  jof  any  authority  on  the  subject,  I  do  not  see  how 
we  can  grant  the  application. 

Rule  refused. 

(a)  9  Price,  147.  (c)  AiUt^  vol.  2,  p.  66S,  O.  8. 

(6)  3  B.  &  Aid.  679. 
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Earl  of  Falmouth  v.  Roberts. 
xyROWDER  had  obtained  a  rule  to  shew  cause  why  the  Where  B.  the 
verdict  in  this  case  should  not  be  set  aside,  on  the  ground  that  nKmedoo  a 
there  had  been  a  mistrial.     It  appeared  from  the  affidavits,  ^^J[^^^' 
in  support  of  the  rule,   that   one   William   Rogers,   the  yotmger,  wis 

...  J      .  T_      .  sworn,  and  Mt 

younger,  was  sworn  as  a  special  juror,  and  sat  as  such,  at  m  oneof  tuch 
the  trial  of  the  cause,  he  not  being  qualified  to  act,  either  |^^  qi:^iied 
as  a  special  or  a  common  juror,  but  without  any  fraudulent  ^!^^^^^ 
intent  or  collusion  with  the  plaintiff  or  the  defendant ;  that  common  jury : 
William  Rogers  the  elder,  who  was  of  the  same  pkce,  was  ^dk!^L. 
the  party  named  in  the  precept,  and  had  been  duly  sum-  qJuI^  ^mox 
moned  in  pursuance  thereof;  that  the  clerk  of  the  defend-  w  rofi>»e  *  new 

trial,  and  it  m>- 

ant's  attorney  was  present  at  the  trial,  and  was  acquainted  pearing  that 
with  both  the  elder  and  younger  Rogers,  but  made  no  defendant's  at-^ 
objection  to  the  latter  actimr  as  a  juror.  *°™®y  '^"  ^ 

^  -o  V  present  at  the 

trial*  and  knew 

Erie  and  MoTitagtie  Smith  shewed  cause.     There  is  no  and  that  the   ' 
pretence  for  saying  that  any  injustice  has  been  done.     The  JJif^n^]^ 
defendant's  attorney  has  made  no  affidavit  denying  know-  mike  affidavit 

that  he  was  iflT" 

ledge  of  the  mistake,  but  his  clerk,  who  was  present  at  the  norant  of  it, 
trial,  distinctly  states  that  he  knows  both  the  elder  and  charged  a  rule 
younger  Rogers,  and  was  aware  of  the  mistake.     The  au-  ^'"iJ^!!!-^^ 
thorities  shew,  that  a  circumstance  like  the  present,  is  not, 
of  itself  sufficient  ground  for  setting  aside  the  verdict ;  but 
that  it  is  in  the  discretion  of  the  Court  to  grant  or  refrise  a 
new  trial,  HiU  v.   Yates  (a).     In  Dovey  v.  Hobson  (b\  a 
person  not  summoned  on  the  jury,  was  sworn  and  sat  at 
niai  prins,  in  the  name  of  a  person  for  whom  a  summons  to 
serve  on  that  jury  was  delivered,  and  to  whose  house  he 
had  succeeded,  and  the  Court  awarded  a  venire  de  novo, 
but  there  the  irregularity  was  pointed  out  before  verdict. 
Bex  V.  Tremaine  (c),  will,  perhaps,  be  relied  on  by  the  de- 
fendant ;  that,  however,  was  the  trial  of  an  indictment  for 

(c)  12  East,  229.  (c)  5  B.  &  C.  254 ;  /  D.  6c  R. 

(6)  6  Tauot  460.  684. 


634 


CA8E8  ON   POINTS  OF   PRACTICB,    EXCH. 


1842. 


Etrlof 
Falmouth 

V. 

Roberts. 


peijury,  and  the  party  sworn  was  not  only  without  a  qua- 
lification, and  not  on  the  panel,  but  also  under  age.  In 
the  present  case,  the  mistake  was  known  to  the  defendant's 
agent,  and  should  have  been  taken  at  the  trial. 


Crcwder  and  Bere,  in  support  of  the  rule,  admitted  that 
it  was  a  matter  for  the  discretion  of  the  Court,  and 
uiged  that  it  did  not  appear  that  the  clerk  of  the  de- 
fendant's attorney  knew  of  the  mistake  before  the  jury  were 
sworn. 

Parke,  B. — The  King  v.  Hunt{a\  and  other  cases,  shew 
that  it  is  discretionary  with  the  Court,  whether,  under 
these  circumstances,  they  will  grant  a  new  trial.  It  is  clear, 
firom  the  affidavits,  that  the  clerk  of  the  defendant's  attorney 
knew  the  parties,  and  was  fully  avrare  of  the  mistake.  No 
affidavit  is  made  by  the  attorney  himself^  that  he  was 
ignorant  of  the  mistake,  I  therefore  think,  that  we  shall 
exercise  a  proper  discretion  in  discharging  the  rule. 


Rule  dischaiged. 


(a)  4  B.  &  Aid.  430. 


Mabon  v.  Townsend. 

j^lJlJJJ*^     l^^HE  declaration,  which  was  in  assumpsit,  described  the 
defendant  as      defendant  as  Mary  Townsend,  and  alleged  in  the  breach 

"Mary,"  and  . 

alleged  that      that  the  defendant  had  disregarded  her  promises. 

had  diare.  "^^  P^^^  commenced  thus : — And  the  defendant,  by  R, 

SieJ^The^lca  ***  attorney,  says,  that  he  did  not  promise,  &c. 

commenced  Special  demurrer,  on  the  ground  that  the  declaration 

fendant  by  B.,  being  against  the  defendant  as  a  female,  a  plea  treating  her 

Am  attorney," 
and  used  tnc 
masculine  pro- 
noun :  Heldf  that  this  was  no  ground  for  special  demurrer. 


as  a  male,  was  bad. 
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WatMOH  in  support  of  the  demurrer,  contended  that  the 
[dea  was  uncertain  and  informal.  It  was  evident,  from  the 
declaration^  that  the  defendant  was  a  female.  The  Court 
would  notice  that  Mary  is  a  woman's  name. 

CressweUy  contra  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — There  is  no  foundation  whatever 
fw  this  demurrer.  The  pleader  has  used  a  wrong  pronoun, 
but  that  does  not  alter  the  nature  of  the  person.  The 
plaintiff  may  amend. 


1842. 


Mabon 

V. 
TOWNSBNO. 


Aldebson,  B. — It  only  amounts  to  this,  that  the  pleader 
on  one  side  or  the  other  has  been  guilty  of  very  bad  gram- 
mar. It  is  true,  that  ^^  Mary"  is  not  used  as  a  man's  name, 
in  this  country,  but  there  is  nothing  to  prevent  a  person 
from  so  using  it  On  the  Continent,  it  is  otherwise,  there 
is  «<  Jean  Marie  Farina,"  the  manufacturer  of  ^'  £au  de 
Cologne."  K  this  objection  is  to  be  considered  valid,  it 
would  have  been  a  difficult  case  to  have  declared  at  all 
agiunst  the  Chevalier  UEon  (a). 


(a)  This  extraordinary  charac- 
ter was  bom  at  Tonnerre,  in 
BoTguDdy,  October  2,  1728.  The 
regiiter  c^hia  baptiam  atatea  him 
to  be  a  male,  but  it  appears  that 
at  his  birth,  his  sex  was  doubtful. 
ffis  parents,  however,  brought 
lum  op  as  a  male,  but  at  several 
periods  of  his  life,  he  assumed  the 
dress  of  a  female.  He  came  to 
Rngland  in  the  capacity  of  se- 
cretary to  the  Duke  of  Nivemoie, 
when  ambassador,  for  the  pur- 
poie  of  negotiating  the  peace  of 
1763.  It  having  been  generally 
reported  that  he  was  a  female, 
wagera  to  a  large  amount  were 
hid  upon  his  sex.  Several  of 
these  actions  were  tried,  and  per- 


Amendment  accordingly. 

sons  came  forward  as  witnesses, 
who  positively  swore  that  D'Eon 
was  a  woman.  The  last  case  of 
the  kind,  was  Da  Costa  v.  Jones, 
which  is  reported  in  2  Cowp. 
729.  There  the  defendant,  in 
consideration  that  the  plaintiff 
would  pay  him  aeventy-five  gui- 
neas, undertook  to  pay  the  plain- 
tiff three  hundred  pounds,  in  case 
the  Chevalier  shotdd,  at  any  time, 
prove  to  be  a  female.  The  cause 
was  tried  before  Lord  Mai^field, 
at  Ouildhall,  at  the  Sittings  after 
Michaelmas  Term,  1777*  when  a 
verdict  was  found  for  the  plain- 
tiff. The  Court  afterwards  ar- 
rested thejudgment,  on  theground 
that   the   action  would  not  lie; 
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Mabon 
townsind. 


because  such  inquiry  tended  to 
indecent  evidence.    Lord  Momb^ 
field,  in  delirering  judgment,  is 
reported  to  have  said,  "the  ques- 
tion is,  upon  the  sex  of  a  person, 
in  appearance  to  all  the  world 
a  man,  and  who,  for  reasons  of 
his  own,  thinks  proper  to  keep 
his  sex  a  secret    The  medium 
of  proof  upon  such  a  question 
must  arise  from  the  circumstances 
that  distinguish  the  sexes.    This 
necessarily  tends  to  introduce  all 
the  indecent  evidence  such  an 
inquiry  can    involve.      Suppose 
two  persons  were  to  lay  a  wager 
upon   a  mark    or   defect   in    a 
woman's  body ;  will  the  Court  say 
they  would  suffer  her  chamber- 
maid to  be  caUed  on  to  give  evi- 
dence on  such  a  question  ?"   The 
result  of  these  trials  caused  D'Eon 
to  be  universally  regarded  as  a 
woman,  and  he  inserted  a  notice 
in  the  public  papers,  in  which  he 
cautioned  all  persons  concerned 
not  to  pay  any  sums  due  on  the 
policies  which  had  been  effected 
on  the  subject  of  his  sex,  and 
declared  that  he  could  controvert 
the  evidence  given  on  the  above- 
mentioned  trials.     His  enemies 
however,  accused  him  of  having 
been    an    accomplice    in    these 
gaming  transactions,  and  a  sharer 
of  the  plunder,  and  in  conse- 
quence of  repeated  attacks  of  that 
nature,  he  left  this  country  in 
August,  1777.    On  his  return  to 
France,  he  assumed  the  female 
dress,  it  appears,  however,  that 
this  was  not  a  matter  of  choice, 
but  that  he  was  compelled  to  do 
so  by  the  French  Court.    Absurd 
as  it  may  seem  on  the  part  of  the 
French   Government,  it  is  now 
well  ascertained,  that  during  the 
time  the  sex  of  D'Eon  formed  the 


subject  of  wagers  in  this  ooi 

the  celebrated  Baron  de  '. 

marchais  was  actually  em| 

by  that  government  in  negot 

with  D'Eon,  for  his  reta 

France,  and  immediate  resun 

of  the  female  dress  and  chai 

D'Eon  was  imprisoned  for 

weeks  in  the  castle  of  Dijc 

refusing   to    comply  witli 

wishes  of  the  French  goven 

but  having  been  at  lengi 

duced  by  promises  of  Goi 

vour,  to  assume  the  femak 

and  character,  he  contini 

maintain  it  until  the  time 

death.     In   consequence 

compliance  with  the  wid 

the   Court,  a  pension  fo 

granted  to  him  by  Loui 

was  continued,  and  he  n 

pointed   to    a   situation   i 

household  of  the  Qveeii  qf  J 

He  returned  to  England  in 

but  the  French  Revolutioii 

deprived  him  of  hit  pensi 

circumstances  became  vei 

barrassed,  and  he  supports 

self  for  a  few  years,  by  exh 

his  skill  in  fencing.     A| 

infirmity  deprived   him  4 

resource,  and  he  died  ii 

poverty,  on    the  21st  of 

1810,  and  was  buried  al  S 

eras  Old  Church.     His 

was  examined   by  seven 

fessional  men,  who  proo 

it  to  be  that  of  a  male^ 

there   were  peculiarities 

person  which  rendered  die 

respecting  his  sex  the  I 

traordinary.    D'Eon  was 

tinguished  scholar,  wellac 

ed  with  ancient  and  mode 

giuiges,  and  also  the  an 

several  works.    For  forth 

ticulars,  see  GesllfSMn's 

nee,  vol  Ixxx. ;  Ckid.Bk$ 
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RiDLER  V.  ChAPPELOW. 

In  this  case,  the  defendant  had  executed  a  bond  with 
sureties  under  the  8th  section  of  the  1  &  2  Vict  c.  1 10.  (a). 
The  bond,  in  pursuance  of  the  practice  of  the  Bankruptcy 
Court  had  been  deUvered  to  the  plaintiff's  attorney. 
Afterwards,  the  defendant  rendered  himself  into  custody, 
according  to  the  condition  of  the  bond.  The  plaintiff's  at- 
torney haying  retained  possession  of  the  bond. 


U)  EnacU  ''That  if  any  single 
cnditor»  or  any  two  or  more  cre- 
diton  bong  partners*  whose  debt 
fUH  amoant  to  one  hundred 
poQiids  or  upwards,  or  any  two 
cmditors  whose  debt  shall  amount 
to  one  hundred  and  fifty  pounds, 
or  upwarde,  or  any  three  or  more 
creditors,  whose  debts  shall 
amount  to  two  hundred  pounds 
or  upwards,  of  any  trader  within 
tha  meaning  of  the  laws  now  in 
ioree^  respecting  bankrupts,  shaU 
fit  an  aflidaTit  or  afiBdavits,  in 
her  Majesty's  Court  of  Bank- 
nipCcy,that  such  debt  or  debts 
is  or  are  justly  due  to  him  or 
flwm  reapectiTely,  and  that  such 
debtor,  as  he  or  they  verily  be- 
fiere  is  such  trader  as  aforesaid, 
and  shall  cause  him  to  be  served 
personally  inth  a  copy  of  such 
afidaTit  or  affidavits,  and  with  a 
aotko  in  writing,  requiring  im- 
■ecBate  payment  of  such  debt  or 
debts;  and  if  such  trader  shall 
BOt  within  twenty-one  days  afUii' 
pwioiial  service  of  such  affidavit 
or  affidavits,  and  notice  to  pay 
meh  debt  or  debts,  secure  or 
eonpound  for  the  same  to  the 
Mitisfaetion  of  such  creditor  or 


creditors,  or  enter  into  a  bond  in 
such  sum  and  with  two  sufficient 
sureties,  as  a  commissioner  of  the 
Court  of  Bankruptcy  shall  ap- 
prove of,  to  pay  such  sum  or 
sums,  as  shall  be  recovered  in 
any  action  or  actions,  which  shall 
have  been  brought  or  shall  there- 
after be  brought  for  the  recovery 
of  the  same,  together  with  such 
costs  as  shall  be  given  in  the 
same,  or  to  render  himself  to  the 
custody  of  the  gaoler  of  the  Court, 
in  which  such  action  shall  have 
been  or  may  be  brought,  accord- 
ing to  the  practice  of  such  Court, 
or  within  such  times,  or  in  such 
manner  as  the  said  Court  or  any 
judge  thereof  shaU  direct,  after 
judgment  shall  have  been  reco- 
vered in  such  action,  every  such 
trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy, 
on  the  twenty-second  day  after 
service  of  such  affidavit  or  affi- 
davits, and  notice,  provided  a  fiat 
in  bankruptcy  shall  issue  against 
such  trader  within  two  calendar 
months  from  the  filing  of  such 
affidavit  or  affidavits,  but  not 
otherwise.'* 


The  Court  will 
not  order  a 
bond  given 
under  1  &  2 
Vict  e.  110, 
to  be  delivered 
np  tobe  can- 
oelled  on  affi- 
davit that  de- 
fendant hai 
rendered  hini- 
self  to  gaol  ac- 
cofdnip>tD^e 
condition  of 
the  bond. 
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1842.  Hoggins  moved  for  a  nile,  calling  on  him  to  shew  cause 

^^^^9!%       ^^y  ^^  bond  should  not  be  delivered  up  to  the  defendant 
tf'  to  be  cancelled. 

Chapfblow. 

Pee  Curiam. — We  have  no  authority  to  mterfere;  wc 
might  as  well  be  asked  in  every  case,  to  order  a  bond  to  be 
delivered  up  upon  affidavit,  that  the  condition  has  been 
satisfied. 

Rule  refused  (a). 

id)  See  WiUon  v.  Firth,  ante,  vol.  9,  p.  573,  O.  S. 


Norton  r.  Scholefield. 

In  CMC  for  f^ASE  for  injury  to  the  plaintiff's  reversionary  interest 

the  water  of  a  in  certain  premises.     The  declaration  alleged  that  before 

ttnictiiL^"  and  at  the  time  of  committing  the  grievance,  &c.,  the 

cefSDoornear  premises  were  in  the  possession  of  one  A,  as  tenant  thereof 

It,  the  plea  of     *  * 

not  guilty  puts  to  the  plaintiff,  the  reversion  thereof  expectant  on  the  de- 

the  (act  of  the  termination  of  the  said  tenancy  belonging  to  the  plaintiff. 

^i^i^'^Md*  It  then  allied  the  right  of  the  plaintiff  and  his  tenants  to 

that  the  water  a  certain  well  and  pump ;  that  the  defendant  was  possessed 

was  thereby  .  ,    ,  .     ,  ,  . 

contaminated,    of  premises  adjoining  those  of  the  plaintiff,  and  intending 

to  injure,  &c,  erected  a  cesspool  so  near  the  well  and 
pump,  that  the  water  was  contaminated  and  rendered 
useless  by  the  oozing  out  of  the  soil  and  filth  firom  the 
cesspool  The  defendant  proposed  to  plead;  first,  not 
guilty ;  secondly,  a  traverse  of  the  right  of  the  plaintiff  and 
his  tenants  to  the  use  of  the  well ;  thirdly,  a  traverse  of 
the  plaintiff's  reversionary  interest  in  the  premises;  and, 
lastly,  a  special  plea,  denying  that  the  water  in  the  well  had 
been  contaminated  by  the  erection  of  the  cesspooL  Lord 
Denman,  C.  J.,  refiised  to  allow  the  last  plea,  on  the  ground 
that  the  subject  matter  might  be  given  in  evidence  under 
the  plea  of  not  guilty. 

fVaddington  moved  for  leave  to  plead  the  above  several 
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niatteTBy  and  submitted  that  the  plea  of  not  guilty  only,  put        1842. 
in  issue  the  fiwjt  of  the  erection  of  the  cesspool  ^IT^ton 


Parke,  B. — The  Lord  Chief  Justice  was  right  in  disal- 
bwing  the  last  plea ;  not  guilty,  puts  in  issue  both  the  act 
eomplained  of  and  its  consequences.  In  actions  for  neg- 
Kgence,  it  b  the  constant  practice  to  refuse  leave  to  plead 
specially,  that  the  injury  was  caused  by  the  negligence  of 
the  plaintiff. 

AiiDBBsoM,  B. — By  the  general  issue  in  this  case,  the 
defendant,  in  fiu:t,  says,  '^  I  am  not  guilty  of  making  a 
cesspool  which  is  a  nuisance.'' 

RoLFE,  B.,  concurred. 

Rule  refused. 


SCHOLEFISLD. 


Lewin  V.  Edwards. 

UEBT  by  indorsee  against  drawer  of  a  bill  of  exchange,  rp^  ^^^  y^y  i^ 
The  first  count  of  the  declaration  stated  the  drawing  of  the  ^J["^  ^^biil 
hiD  by  the  defendant,  and  the  acceptance,  and  averred  that  of  exchanp, 
the  diefendant  indorsed  the  bill  to  the  plaintiff.     There  pleaded  tlut 
were  also  counts  for  money  paid  and  for  money  due  on  an  ||f  ^^  i^  w. 
aooount  stated.     The  defendant  pleaded  to  the  first  count,  ^^  deUvOTed 

"^  It  to  the  plain- 

that  after  the  makimr  of  the  bill  of  exchange  in  the  decla-  tiff  vHthoot 

nuion  mentioned,  and  before  the  same  became  due,  the  catimiitW'' 

drfendant  indorsed  and  delivered  it  in  blank  to  one  White-  ^{j^^ilf^ 

head,  and  that  Whitehead  afterwards  delivered  it  to  the  plunt^whh. 

out  value : 

plaintifl^  without  value  or  consideration  for  the  same,  which  Held,  that  debt 
is  the  indorsement  in  the  first  count  of  the  declaration  maintdned. 
mentioned;  and  that  defendant  never  indorsed  the  bill  to   .  ^®'^."^, 

'        ^  debt  on  simple 

plaintiff  otherwise  than  as  aforesaid.     To  the  other  counts,  contract,  the 
the  defendant  pleaded  nunquam  indebitatus.   Replication  to  contains  good 
first  plea,  "  that  the  said  bill  of  exchange  was  not  delivered  |^^  non^iu*^ 

damages  are 
assessed  on  the  whole,  the  Court  will  award  a  venire  de  novo. 
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1842.       by  Whitehead  to  the.  plamtiff  without  value  or  ooDtiden- 
^'"Jl^mT^    ^^"•''  ^  ^  ^"^  ^  the  rittingi  in  this  present  Tenn,  the 
^'  plaintiff  produced  the  bill^  and  a  verdict  was  found  for  its 

amount,  with  nominal  damages  on  the  whole  recordi 

fF.  IL  fFaison  moved  to  arrest  the  judgment,  on  the 
ground  that  it  aj^ared  upon  the  recoid  that  there  was  no 
immediate  indorsement  by  the  defendant  to  the  plaintiff, 
and  that  consequendy  debt  would  not  Ue« 

Oyk  shewed  cause.  Assuming  the  objection  to  the  first 
count  to  be  well  founded,  that  is  no  ground  for  arreating 
the  judgment,  but  the  plaintiff  is  entitled  to  retain  hia  ver- 
dict on  the  other  counts,  or  at  all  events  the  Court  will 
award  a  venire  de  novo.  I^each  v.  JTumuu  (a),  decided  that 
where  general  damages  are  given  on  a  dedaratum  in  which 
several  breaches  are  assigned,  one  of  which  la  bad^  die 
Court  will  not  arrest  the  judgment  but  will  award  a  venire 
de  novo.  In  2  Tidd^s  Practice,  919,  it  is  said»  ''If  than  be 
a  misjoinder  of  counts  and  a  verdict  for  the  plaintiff  on  the 
counts  well  joined,  and  for  the  defendant  on  the  ochen^ 
the  misjoinder  is  not  a  cause  for  arresting  the  jndgmMit:  and 
when  there  is  a  misjoinder  of  counts,  one  of  them  being 
partly  in  case  and  partly  in  trespase^  and  anothw  entirely 
in  trespass  and  no  evidence  given  as  to  the  acts  of  trespssi, 
the  verdict,  if  taken  generally,  may  be  amended  by  the 
judge's  notes."  But  the  objection  to  the  forst  count  is  without 
foundation,  it  being  a  general  principle  that  debt  lice  npoo 
eveiy  express  contract  to  pay  a  sum  certain.  Thus  debt  may 
be  maintained  by  payee  against  maker  of  a  promissoiy  oole 
expressed  to  be  for  value  received.  Bishop  v,  Yowtff  (h\  or 
against  the  indorser  of  a  bill  of  exchange  dravm  by  him 
and  made  payable  to  his  order,  Sirattan  v.  ISU  (c\  or  bj 
drawer  against  acceptor  of  a  bill  of  exchange  payable  to  tb 
drawer  or  his  order  for  value  received  in  goods^  or  I 

(a)  Ante,  vol.  5,  p.  612,  O.  S. ;  (b)  2  B.  &  P.  7S. 

2  M.  &  W.  427.  (c)  3  Price,  253. 
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of  a  bill  against  his  immediate  indorser,  Watkins       1842. 
?.  Wake  (a).     It  said  that  in  this  case  there  is  no  privity  of       lewdT^ 
omtract  between  these  parties,  but  that  is  not  so,  for  an     _    <^* 
indoner  of  a  bill  enters  into  an  undertaking  to  pay  the 
amount  to  any  person  who  may  be  the  holder  of  the  bill 
at  the  time  it  becomes  due.     As  Whitehead's  name  does 
not  appear  on  the  bill  he  could  not  be  sued  upon  it,  and  in 
point  of  law  the  transfer  is  from  the  defendant  to  the  plain*^ 
ti£     At  aU  events  the  plaintiff  is  entitled  to  retain  his 
ferdict  on  the  common  counts.    Mr.  Justice  Bayley,  in  his 
book  on  Bills,  p.  286,  says,  *'  A  bill  is  prima  fiicie  evidence 
of  money  lent,  money  paid,  or  of  an  account  stated." 
[Pnie,  B. — ^That  must  be  taken  with  some  qualification ; 
after  a  bill  has  been  dishonoured  and  taken  up  by  the 
holder  it  is  evidence  of  money  paid,  but  it  is  difficult  to  see 
why  a  Ull  should  be  evidence  of  money  lent,  more  than  of 
work  and  labour  or  of  goods  sold.] 

fFaimm,  in  support  of  the  rule. — General  damages  have 
been  anocoocd  on  the  whole  declaration.     The  judgment  in 
dik  tana  of  action  is,  that  the  plaintiff  recover  his  entire 
ddit,  composed  of  the  aggregate  of  the  sums  mentioned  in 
the  sevend  counts,  together  with  damages  for  the  detention 
of  die  debt    Though  the  damages  are  in  &ct  nominal,  yet 
there  is  nothing  to  preclude  the  plaintiff  from  recovering 
nlbstantial  damage&    In  debt  upon  a  mortgage  deed  for 
pqrment  of  principal  and  interest  on  a  day  certain,  the 
mbaequent  interest  can  only  be  recovered  in  the  shape  of 
damage  finr  the  detention  of  the  debt     {Parker  B. — Where 
i  declaration  in  slander  contwied  some  good  and  some  bad 
ooonts  and  general  damages  were  assessed,  it  was  formerly 
the  practice  to  arrest  the  judgment,  but  this  Court  decided 
that  in  such  case  a  venire  de  novo  might  issue  {h\  and  that 
dednon  was  acted  upon  by  the  court  of  error  in   the 

Ca)  Axtt,  voL  9»  p.  242,  O.  S. ;  (5)  Comer  v,  Showe,  ante,  vol. 

7  M.  8e  W.  488.  6,  p.  690,  O  S. 

VOL.   I. — V.  8.  T  T  D.   P.   C. 
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1842.        case  of  Day  y.  Robinson  (a).]     This  case  is  distinguishable, 
^]^j^       since  here  both  counts  are  prim&  fiwjie  goocL 


V. 

Edwards. 


Parke,  B. — Upon  the  fiist  count  of  this  declaratian  th^se 
is  prima  &cie  a  good  cause  of  action  in  debt,  but  when  the 
&cts  are  disclosed  by  the  plea,  it  appears  that  there  wm  no 
immediate  contract  between  the  parties  which  could  raise  a 
debt  due  from  one  to  the  other,  because  the  bill  was  in- 
dorsed in  blank  to  a  third  person  who  transfered  it  to  die 
pUdndff,  thus  shewing  that  there  was  no  privity  between 
the  plaintiff  and  defendant  Unless^  therefore,  it  has  been 
held  that  debt  will  lie  against  the  drawer  by  the  holder  of 
a  banker's  check  payable  to  bearer,  this  oonnt  caamiot  be 
supported.  I  know  of  no  authority  in  ftvour  of  such  posi- 
tion, and  as  it  appears  here  tfaat  the  p^^^^t^F^'T^^  ivHhing 
more  than  a  second  hand  bearer  of  this  hU^  there  is  -no 
privity  of  contract  between  him  and  the  defendant,  BEen 
then  we  have  a  general  assessment  of  nominal  damages  on 
a  declaration  containing  one  bad. and  two  good. ooant8»  and 
the  question  is,  whether  we  are  to  deal,  with  that  otherwise 
than  we  should  with  an  assessment  of.  real  damacea?    I 

merely  nominal,  for  the  (daintiff  Would  ■  only  be  witided  tn 
costs  in  respect  of  some  asHesBmeB^t  .of  =  ijUunagea.  Ab  then 
it  appears  that  those  damages  have  been  as^eas^d  generally 
and  that  one  count  is  bad,  we  cannot  allow  Jti4g>iesit  to  be 
entered  for  the  plainti£  The :  next  ^question  is,  whether 
we  ought  to  arrest  tl^  judgment. or  gcanta  venire^  novo? 
And  my  impression  is  that  there  is  no  distinotioa  between 
this  case  and  that  of  Leach  v.  ThamoM.  J£  the  plaintiflTs 
counsel  requires  it,  the  rule  must  be  absolute  finr  a  venire 
de  novo. 

Venire  de  novo  awarded, 
(a)  1  AdoL  &  E.  659. 
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1842. 

Elkinoton  o.  Holland. 

1  nIS  was  an  action  on  an  attorney's  bill    At  the  trial  A  wvnnt  of 
befim  Lord  AbingtVy  C.  B.,  it  appeared  that  the  plaintiff  was  i^^in  the 
employed  by  the  defendant  to  recover  a  laige  sum  of  money  [??|  «  ajied, 
dde  fiom  one  Joseph  Ankers  to  the  defendant     Aukers,  &c.,  by  J.  A., 

^  in  my  preieiic«> 

on  being  applied  to  fiir  payment,  consented  to  give  a  war-  tnd  i  mbicribe 
nttit  of  attorney  for  the  amount     The  warrant  was  executed  tornc^forthe 
in  the  ixreaence  of  an  attorney  on  behalf  of  Aukers,  the  form  j^bome/for** 
ft  attestation  having  been  previously  settied  by  the  plaintiffi  lun  «ep|^|7 

nuiMQ  by  hioi 

m  fbOowB : — ^^  Signed,  sealed,  and  delivered  by  the  said  to  attMt  ••  at- 
Joaepb  Ankers,  in  my  presence,  and  I  subscribe  myself  as  j^^.- 
attofnej  for  the  said  Joseph  Ankers,  as  attorney  for  him,    ^™^  '^^- 
ttpiMLy  named  by  him  to  attest  as  attorney  for  these  <ierMm,B., 
pieaeiitBi*    The  warrant  of  attorney  was  subsequentiy  set  iiKtnte. 

by  AUerwn^  B.,  on  the  ground  that  the  attestation  ^^^  ^ 
insufficient,  and  the  defendant  was  compelled  to  refund  iuming  such 

*-  tttettatioii  to 

t  sam  of  money,  which  was  levied  under  it     On  this  evi-  be  bwl,  it  is 
denoe,  it  was  contended,  that  there  was  such  n^ligence  on  of  rach  groM 
dbe  port  of  the  plaintiff  as  to  preclude  him  from  recovering  J^^j^^^^e 
lb  the  present  action.    The  learned  judge  left  the  case  to  attorney  of  tbe 
ihe-jorj,  reserving  leave  for  the  defendant  to  move  to  enter  recorering  his 
ft  nonaint.    A  verdict  having  been  found  for  the  plaintiff.     ^^^I^^sach 

warrtnt  of  at- 
^^^  „^  toniey,it 

U.  D.  1907  moved  according^.     The  1  &  2  Vict  c.  110,  having  been  set 

.  i»       •    1       aside  on  the 

1  9,  enaets,  ^that  no  warrant  of  attorney  to  confess  judg-  ground  that 
mehlE  in  tn^  personal  action,  or  cognovit  actionem,  given  by  ^^^^^ 
iny  person  shall  be  of  any  ferce,  unless  tiiere  shall  be  present 
mne  attorney  of  one  of  the  superior  Courts,  on  behalf  of 
such  person,  expressly  named  by  him,  and  attending  at  his 
request  to  inform  him  of  the  nature  and  efiect  of  such  war- 
rmt  or  cognovit,  before  the  same  is  executed,  which  attorney 
shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof  and  thereby  declare  himself  to  be  attorney  for  die 
person  executing  the  same,  and  state  that  he  subscribes  as 

T  T  2 
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1849.       such  attorney.''    The  statute  requires  three  thipga,  finl^ 
^i;;;;;^    that  the  attorney  subscribe  his  name  as  a  witaess;  secM^ 
V*  that  he  thereby,  (that  is  in  the  attestatisnj)^ledare  htmsdf 

to  be  attorney  for  the  party;  and  thirdjiyj  tfaa^bei  stale  tluit 
he  subscribes  as  such  attorney*  ITh^.prescHait  jitteoMioa is 
not  a  compliance  with  those  fsequimtes.  <  jTh^wllliess^mefdly 
states  that  he  subscribes  himself  iSS  jst^orneyj  biu  idoco.nol 
declare  that  he  i%  in  &ct,  the  atton^y  4br :  the  pexsim  es^ 
ecuting.  Potter  v.  Nicholson  (a)  decided  that  a  witness  to 
a  cognovit  executed  since  the  1  &  8  Vict  a  110^  moat  net 
only  declare  himself  in  the  attestation  to  be  the  attoimy 
for  the  party,  but  also  that  he  subscribes  ins  naineaa  mdu 
In  that  case,  the  at;testation  wa%  ^*  Witnessed  by  J*  B^ope 
of  the  attomies  of  her  Mqesty's  Court  i^  Exchequer  it 
Pleas,  at  Westminster,  attending  for  the  said  W*  N<»  tat  hii 
request^  to.  And  d,id  inform  him  <^  tbe.DatUDS:  and -eCR^^iC 
the  above  cognovit  before  the  executk^  |]b|Hp|eo|  by  JiHo  r 
that  was  held  insufficient,  and  Lord  Abinger,  C.  B.,  in  de- 
livering judgment^  adverts  to  the  distpoction  betwecai  the 
statute  and  the  previous  rule  of  Courigiby  the  introduction 
in  the  former  of  the  word  ^  thereby,"  and  observes,  ^  4st 
according  to  the  rule,  it  would  be  sufficient  if  the  aMomey 
declared  verbally  thi^  he  acted  on  behalf  of  Jthe  parQr, 
while  by  the  statute  on  the  contraiy,  the  Legislatore  aesms 
desirous  of  carrying  the  principle  ftirther,  and  to  requiie 
that  he  should  declare  himself  such  iji  the  lUteotalipii,  and 
also  that  he  signs  it  as  suck''  Thisthen  issuehadisvegsid 
of  the  express  words  of  an  act  of  Parliament,  as  ^^n^^iptf?  to 
gross  negligence  in  an  attomeyi  and  will  {nedode  him  fiom 
recovering  in  this  action. 

Parke,  B. — I  entertain  considerate  doubt  whether  the 
attestation,  in  this  case,  is  not  sufficient  I  find,  however, 
that  my  Brother  Aldersan  adheres  to  the  piHnion  he  formerly 

(a)  Ani€,  rel.  9>  p.  SOS,  O.  S. 
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and  I  do  not  wish  to  be  understood  as  saying        1^42. 
that  lie  IB  wrong.    The  act  requires  that  the  attorney  shall     BuuMOToir 
fldbKribe  lua  name  as  a  witness  to  the  due  execution^  and     -a   ^ 
dnveby  dedava  himself  to  be  the  attorney  for  the  person 
gffftning  the  same,  and  state  that  he  subseribes  as  such 
attHiifly.'    Now,  when   this  section  says,   that  he  shall 
Aeidbjr  deebne  himself  to  be  the  attorney,  it  does  not  say 
tet  lieiiii»t  do  so  IB  die  attestation,  but  that  he  shall 
iriMOfiba 'his  dame  as  such  attorney,  and  thereby,  that  is  to 
mjj  by  that  act  deelare  himself  to  be  such.  The  doubt  which 
letfleltaiii  ii^  whether  thd«tiatute  reijuifes  Urn  to  use  the 
•Ipmawmds^  ^I  hereby  declare,-  %6tJ^    But  it  is  unne- 
CMarf  to  decid(»  that  In  the  present  case,  and  assuming 
tatt  Ibfin  of  iktttetatkm  to  be  had,  the  circumstance  is  fitf 
iwi-  eatablishH^'-  sudh-  degree  of  neglect  of  duty,  that 
dnMaiw^igeiitifl|Jivl^^  iar^uifflte  to  constitute  a  defence 
(b  ttt  a6tioii  <if  tlUs  liatt£h&; 

;)Ai«nBMik,'B.^^I''ti^ree  ?ri[th  my  firothef  Parke,  iti 
Aiilddllgllilk'^ilfi^yuSe'dug  to  be  refhsed,  on  die  ground 
Aiif  tt  ^MMM  be'^Mxit  tinfidr  if  an  "attorney  wbre  to  be 
pWduded  flbm  reoorering  the  amount  of  his  professional 
liltWiifH^  nieridy  because  in  a  matter  of  doubt,  he  happened 
f^'ldle  die 'wrong  course.  I  slfll  adhere  to  the  opinion 
wUbh  '^I  ehtteaided  at  this  dthe  I  made  the  order,  setting 
isUe*  AdS'^anant  of  Mtomey,  an  opinion  upoh  which  I  did 
IMI  e0t=HkitiIl  had  consulted  several  of  the  judges,  and  they 
oMiiBided'%ldi')B(k».  '  Every  attoniey  wlio  witnesses  an  iii- 
ffAStaW^ol^thia  tettti«,^flb&uU  d^ai^^^i^  the  atffiiitation  not 
only  that  he  is  an  attorney  attending  oh  behalf  of  the  party 
executing  the  instrument,  but  that  he  subscribes  his  name 
dMratoi  aft  such  attorney. 

RoLVlB,  Bk,  ooncuned* 

Rule  raised. 


646  CABB8  ON  POINTS  Of  PBACTICEy  EZCH. 

1842. 

BuesEY  V.  Babnstt. 

Goods  sold  on  JLIEBT  toT  goods  sold  and  delivered,  and  for  money  due 

o^i^^wm  ^^  ^^  account  stated :   Plea,  except  as  to  4«.  6dL,  parcel, 

£d^  %^  ^*  nunquam  indelntatas,  and  to  that  sam  a  iteder*     Tlie 

ten  minutes  particulars  of  demand  stated  the  action  to  be  hrouj^  to 

liTory  at  his  recover  the  sum  of  3L  5s.  6dL,  being  the  balanee  of  an  ac- 

^'^'^mtL  thit  c^^'^™^  fo^  goods  add  and  delivered  by  the  plaintiff  to  the 

the  MTmeiit  defendant 

nuffnt  D6  ffhren 

in  evidence,  At  the  trial  before  the  ander-fiberiff  of  Middlesez,  it 

^nunquanT  appeared  that  the  defendant  bought  the  gooda  in  question 
Indebhatas.  Qf  ^^  plaintiff,  upon  a  ready  money  contract^  and  that  he 
paid  the  amount  claimed,  (with  the  exception  of  the  sum 
tendered,)  within  ten  minutes  after  the  delivery  ct  the 
goods  at  his  house.  It  was  objected,  on  the  part  of  the 
plaintiff,  that  the  evidence  of  paym^it  was  not  admissible 
under  the  plea  of  nunquam  indebitatus.  The  under  sheriff 
was  of  opinion,  that  the  evidence  was  admissible,  far  the 
purpose  of  shewing  that  a  debt  never  existed  between  the 
parties,  and  the  defendant  having  succeeded  in  proving  the 
tender,  obtained  a  verdict 

C.  Janes  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  this 
evidence.  The  plea  of  nunquam  indebitatus  only  puts  ja 
issue  the  foct  of  there  being,  at  any  time,  a  debt  due  fixim 
the  defendant  to  the  plaintiff.  In  the  present  case,  it  is 
evident  that  upon  the  deliveiy  of  the  goods,  a  debt  arose 
for  the  recovery  of  which  the  plaintiff  might  immediately 
have  commenced  an  action.  The  payment  then  having 
been  made  after  the  existence  of  that  debt  should  have 
been  pleaded  specially.  In  Ooodchild  v.  Pledge  {a\ 
Parke,  B.,  says,  *^  the  moment  the  goods  are  delivered  is 
there  not  a  cause  of  action,  throwing  the  proof  of  its  dis- 

(a)  1  M.  &  W.  363 ;  Ante,  vol.  5,  p.  89,  O.  S. 
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duMfge  on  the  defendant?  The  new  general  issue  that  the        1848. 
defendant  was  never  indebted,  was  framed  for  the  express       g^J^^ 
purpoee  of  ipa^gj^g  all  these  defences  pleadable  by  way  of  «• 

Baenett. 

diBCoaige." 

Loid  AaaKOMSL — ^I  am  of  opinion  that  the  under-sheriff 
wm  ri/jtkt  in  admitting  the  evidence.  It  is  true,  that  the 
plea  of  nimqaam  indebitatus  only  denies  the  existence  of  a 
dri>t^  but  tfae  eircunistanoes  of  this  case  shew  that  no  debt 
existed.  The  goods  were  not  sold  upon  credit,  but  were 
to  be  paid  Cnr  by  ready  money,  which  has  been  done. 

AMtOMBBom,  Bd — ^The  {dea  of  nunquam  indebitatus  denies 
diat  Aeie  «?er  waa  a  sale  of  goods  upon  credit.  There 
can  be  no  d<3(ubt  that  when  goods  are  sold  upon  credit,  a 
debl  ariaea  as  aoon  as  they  are  delivered,  and  that  is  what 
the  learned  judge  meant  in  the  case  which  had  been  cited. 
UesB^  however,  there  was  a  mere  exchange  of  goods  for 
moiiaj* 

GmiiBTf  B.,  concurred. 

Rule  refused. 


Llotd  and  Another  v.  Blackburn. 

M.  HIS  was  an  action  of  covenant,  on  an  indenture  of  ap-  To  covenant 
prenticeahip^  against  the  fiither  of  the  apprentice.     The  tureofap.' 
dpfrndanfg  who  was  under  terms  of  pleading  issuably,  after  thTdJI^'j^t 
€nnriiig  oyer  of  the  indenture,  (which  was  set  out,)  pleaded  pleaded  that 
''that  at  the  time  of  making  the  said  indenture,  the  plain-  making  the 

.•i»  •   J  ^-L      I.      •  r  •  -A.  indenture,  the 

tiflb  carried  on  the  busmess  of  engineers,  as  co-partners,  pUintiflb  were 

that  the  apprenticeship,  and  covenants  in  respect  thereof,  ffJ[|"^ore"im 

were  made  with  them  as  such  co-partners,  and  not  other-  breach  of  duty 

vnse,  and  that  before  any  breach  of  duty  by  the  apprentice  tice,  the  part- 

the  plaintiflfe  dissolved  partnership.'^  dS^il^ed!" 

The  Court 
refuwd  to  set  aside  the  plea,  on  the  ground  that  it  was  not  issuable. 


M8 


I««3. 


Lloyd 
and  Another 

9. 
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A  rule  nisi  having  been  obtained  to  set  aside  the  plea, 
on  the  ground  that  it  was  not  issuable, 

Bylts  shewed  cause.  The  plea  is  iflsuable,  as  it  ilie%r« 
t)iat  the  contract  is  at  an  end«  The  covenant  is  with  tWQ 
persons,  as  partners,  but  when  the  partnership  is  dissolvMlk 
the  joint  trade  no  l(mger  exists,  and,  consequently,  the  v^ 
{^enUceship  is  determined.  If  thi8werenot8o,thegieatesl 
inconvenience  would  result  Suppose  the  case  of  twc 
partiieis,  one  of  whom  furnishes  capital,  and  the  other  skill 
and  they  dissolve  partnership,  and  one  go^  to  live  in  De- 
vonshire and  the  other  in  Yorkshire,  which  is  the  appiei^ 
tice  to  serve  ?  The  King  v.  The  Inhabitant  of  St  Mar 
tins  (a),  is  the  only  authority  bearing  on  the  questioD,  anc 
firom  that  it  would  seem  diat  a  contract  of  apprenticeihq 
is  put  an.end  to  by  a  dittolution  of  partnershipk 


Peacock  The  indenture  does  not  limit  the  service  t« 
the  duration  of  the  partnership,  nor  is  there  anything  t< 
shew  that  either  partner  could  not  teach  the  a{^rentace  the 
business. 

Lord  Abinqeb,  C.  B. — ^I  think  the  plea  raises  a  fiui 
point  for  discussion.  Upon  the  question  itself  I  give  nc 
opinion,  but  it  seems  to  me,  that  we  ought  not  to  set  audi 
the  plea  on  the  ground  that  it  is  not  issuable. 

Aldebson  and  Gubney^  Bs.,  omcurred. 

Role  diaehaiged 


(8)  jS  AdoL  &  1&  665. 
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1843. 

Chambeblatne  v.  Green. 

HuMFREYlaA  obtained  a  rule,  calling  on  the  plaintiff  A|>kimiff 
to  shew  cauae  why  the  writ  of  capias  ad  satisfacienduin  uinl^judg. 
iaiied  in  thia  case,  should  not  be  set  aside,  and  the  de-  |^<f/[|^n,t 
iNidant  diachaiged  out  of  oostody.    It  appeared  that  after  defendant  for 

tbe  tune  Aamft 

the  plaintiff  had  obtained  final  judgment  in  the  cause,  he  of  action  bj 
pfoceeded  against  the  defendant,  for  the  same  cause  of  ^Uty^'^ 
adiofiy  bj  foreign  attachment,  in  the  liord's  Mayoi^s  Court  ^^^^  defend, 
of  the  city  of  London.     On  the  14th  of  March,  the  de-  ut  torrender. 

ed  in  diMolii- 

fendant  aorrendered  into  custody,  in  dissolution  of  the  at-  tion  of  the  at- 
ddhment,  and  on  the  following  day,  the  capias  ad  satis-  ^\^\^  i^^^ 
finendUm  issued  out  of  this  Court,  by  vutue  of  which  the  ^l  ^v"^^^- 

'^  tiffusoedaca. 

dsftndant  was  detained  in  custody.     On  the  19th  of  March,  n.,  and  de- 
judgment  of  non  prcM.,  for  not  declaring,  was  signed  in  the  theroon :  SeU, 
Lord  Mayor^s  Court.     The  present  rule  was  obtained  on  ^^Si^. 
die  autfa^mty  of  Burdus  v.  SatckweU  (a),  where,  after  a  writ  ^* 
of  enror  allowed,  the  plaintiff  brought  an  action  on  die 
judgment,  and  bail  was  justified.    Afterwards  the  writ  of 
error  waa  non^Mrossed  for  want  of  transcribing  the  record, 
and  the  plaintiff,  without  discontinuing  his  action  on  the 
jodgment,  took  defendant's  goods  in  execution,  by  testatum 
fieri  fiKnas,  which  was  held  irregular,  and  the  testatum 
fieri  fi»aa  set  aside,  and  the  goods  ordered  to  be  restored 
with  costs. 

W*  H.  fFattan  shewed  cause.  The  capias  is  not  irre- 
gular, and  as  the  judgment  is  unsatisfied,  there  is  no  pro- 
m^mg  in  this  Court,  to  prevent  the  plaintiff  fix>m  issuing 
execution.  The  case  of  Burdus  y.  SatckweU^  (if  it  can  be 
supported  at  all,)  is,  in  many  respects  distinguishable. 
There,  both  proceedings  were  in  the  same  Court,  and  the 
plaintiff  was  the  par^  putting  the  execution  in  force, 
whereas  here,  the  defendant  has  voluntarily  surrendered 

(a)  Barnes,  208. 
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1843.  himself  to  release  his  goods  from  the  attachment;  and 
besides,  here,  one  of  the  proceedings  has  been  put  an  end  to 
by  the  judgment  of  ncn.  pros.,  whereas,  in  that  case,  they 
were  both  continaing.  In  fFood  ▼.  TkmtgkMi  (a),  the 
Court  held,  upon  the  authority  of  Bromky  ▼.  JPeek  {b)  that 
a  defendant  might  be  arrested  on  mesne  process,  after 
having  sorrendisred  in  dischaige  of  a  foreign  attachment 
for  the  same  cause. 

HwBufrejf^  in  support  of  the  rule.  At  the  time  the  capiat 
issued  upon  the  judgment  in  this  Court,  the  defendant  was 
in  custody  under  the  proceeding  in  the'Mayoi?s  Courtr  it 
is  endenl^  theUf  that  the  ci^pias  was  icvegular,  theoe  being 
two  writsrof  execution  agiunst  the  person  of  the  defendant 
iix  the  same  cause.  Su{q[>oae  that  the  phuntii^  after  halving 
dbtained  this  jadgment,.had  brought  an  action  upon  it  in 
the  Court  i^  Queen's  Bench,  and  obtained  judgment,  and 
issued  a  capias  in  that  Court,  could  it  be  said  that  such 
proceeding  was  r^ular.  Burdug  y.  Satchwell  conBrms  the 
general  principle  that  two  writs  of  execution  against  the 
person  cannot  issue  at  the  same  time,  and  for  the  same 
cause  of  action. 

Pabkb,  B. — We  think  that  there  is  no  irr^;qlarity  in 
this  case,  but  the  circumstances  merely  aflford  ground  fer 
an  application  to  the  discretion  of  the  Court,  as  to  whether 
they  will  permit  two  remedies  for  the  same  debt,  to  be 
pursued  at  the  same  time.  It  is  analogous  to  -the  ease  of 
a  person  bringmg  two  actions  fiyr  the  same  debt,  under 
which  circinnstances,  it  is  the  practice  of  tbb  Court  to 
relieve  the  defendant  upon  motion,  instead  df  leafing  him 
to  plead,  the  former  action  pending.  I  do  not  think  this 
cafiBS  is  irregular,  inasmuch  as  the  ju^ment  is  regular, 
and  all  proper  steps  are  taken  in  respect  of  die  execution 
founded  on  that  judgment     The  objection  that  another 

(a)  5  Taunt  S5l.  {b)  Id*  862. 
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pcooeedkig  is  nmultaneously  taken  on  the  jndgmenty  k  1848. 
merel J  a  cdlatenl  matter,  and  does  not  render  the  capias 
inegolar.  It  does  not  appear,  from  the  report  of  j8«nAiff  ▼• 
Sajckwell,  whether  the  action  on  the  judgment  was  brooght 
in  the  same  or  another  Court,  but  it  must  be  assumed  that 
the  plaintiff  proceeded  by  action,  and  by  execution  on  the 
same  judgment  in  the  same  Court  Whether  or  no  that 
case  is  righdy  decided,  it  is  not  necessazy  to  discuss;  the 
words  ^fiir  irregularity"  may  have  slipt  into  the  report  by 
aoddent.  But  assuming  it  to  be  irrq;ular  to  commence  a 
second  proceeding  on  the  same  judgment  in  the  same 
Court;  in  the  present  case  the  proceeding  is  in  a  diflferent 
Court,  and  that  does  not  constitute  an  irregularity,  bow* 
ever  much  it  may  afibrd  ground  for  the  ezerdse  of  our 
equitable  jurisdiction*  In  this  case,  that  would  be  super* 
fooas^  as  the  proceeding  in  the  Lord  Mayor's  Court  has 
been  terminated  by  non  proa. 

Ride  dischaiged. 


Davies  v.  Watebs  and  Another. 

XHIS  was  an  action  of  replevin.     At  the  trial  before  Awitnefswho 
Bnkme,  J.,  at  the  Carmarthenshire  Summer  Assizes^  a  frJ^]^!^^£King 
Mr.  Jeffiiesp  the  attorney  for  one  of  the  defendants,  was  ^^^'^  "j^^ 
cdled  by  them  as  a  witness,  and  on  his  cross-examination  parol  eridence 
was  required  by  the  plaintiff's  counsel  to  produce  a  deed.     The  attorney 
under  which  he  was  a  trustee  for  one  of  the  defendants.  |^t,^ho  m  ^* 
Hie  witness  declined  to  produce  the  deed,  claiming  his  ^^^  ^^ 
dient's  privilege.    The  plaintiff's  counsel  then  proceeded  been  called  m 
to  •^twifiA  him  as  to  the  contents  of  the  deed,  when  it  ap-  ^  part*onho 
peaced  from  questions  put  by  the  defendant's  counsel,  that  ^[^^'!^ 
he  had  not  read  the  deed  until  that  mominfi^  when  at  the  duoetbe  tnut 

deed,  allefing 

hw  dient*!  ^rivueffe. 

It  aMMirad  that  he  had  not  read  the  deed  until  the  day  of  trial,  when,  at  the  tuggettion  of  hit 

coamelt  1m  obtained  it  from  the  defendant,  and  ascertained  its  contents  in  their  presence :  HM, 

that  the  witBaas's  knowledge  of  the  contents  of  the  deed  was  acqmred  in  hu  professional 

character,  end  thai,  therefore,  he  was  not  boond  to  prodace  tt»  or  state  its  contents. 
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j^oggetdatiiof  hii  oounsel  ik  cMsultitekni  %e  oli£umd^ 
^^^^       from  the  defendants,  and  iidt$nttaiaed  it^  MnleiilB  m  dk^ 
•^ .      presence  of  his  counsel,  and  for  their  information.     The 
taA'MmM^t  learned  Judge  being  of  <^iiiioii  that  the  attorney's  know- 
ledge of  the  contents  of  the  deed  ^itas  aeqiiired  by  faim  ht 
his  prafieasional  charactefi  rejected  the  evidence,  and  sr  vet^ 

diet  ^was  fi^md  for  the  defimdluits.        -  p  .    .u 

;...■:     ■    ..  >    i  J-..-"      *■  *>.•>  /■-■"./  ...^:i.-  .--ufifsfeX!''  ri  i.*  Til 

E.  V:fPSaian»  had  obtained  ^  Ydei^'ldk^  lii«se4ffa^^ 
^vetdkt  should  mi  b»«t^Bid^/«&dtaffl«e^4riat'h^ 

C!UftMi  and  JiercA^c  shewed  eadse;^l%e  A^^ 
quoed  his  knowledge  of  &e  contents  <»f  tfie  dted  hi  4&* 
pn)ie8Bkmal  obameter;  and  tixst^ibifteSbieibe'^J^^ 
tO'  give  eWdcnce  resjpeclbig  ft.  JFkkJtU^^  WSIbMi  {^s^ 
dedded  that  an:  attorney  is  nocbolmd^  bS^  mmti  ^ifrikM 
examined  as  a  witness^  whether  ^a  ddevSSf(»tir'dle#ft  «o  Mil 
by  his  cfieotin  the  course  ai  a  ^rofesslofiail  faMeprieW/Was 
then  hi  the  same  staie  as  when  prodoo^  at  thd  ttM.  '■  b 
that  case  the  Gotut  aemewhiC^(pislifiedttei^¥ile^-aa'laid 
down  in.JSttOr'^  iMSn  J^Vw(d)^ita]liekf9^i^that  i&^anoflrMy 
may  be  examined  to  a  &ct  of  his  own  ka<Hdiidgei  and  ef 
which  he  might  have  had  knowledge  without  being  att<»- 
uByf^-w[kihoiAJbinffmr,'i).B.^  observe' that  f^lfcypastiAge 
most  apply  to  a  case  where  the  attorney  has  his  knowledge 
independently  of  any  oommunicatioii  floiti'  die^dieii^:  it 
cannot  mean  ^lat  wher^  Am  attorney  eondtq^:  Vb  'tiuixiUat 
for  a  confidential  porpose,  obtains  waam:  other  ^'iKdafOsrtt 
information  which  he  would  not  otherwise  Uvna  peosasssd^ 
he  can  be  obmpdled  to  disdose  it.''  GDcifV.NaA  (c)  wSl 
perhaps  be  relied  on  by  the  other  side:  there,  it  was  fadd 
that  a  party  holding  a  compensation  deed  as  trustee  was 
not  bound  to  produce  it,  but  diat  an  extract  fomidied  by 
him  to  the  defendant's  attorney,  and  proved  by  him  to  be 
correct,  might  be  given  in  evidence.     But  that  case  is  dis- 

(a)  I  M.  &  W.  532.  (e)  6  C,  &  P.  a54. "" 

{b)  p.  284. 
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iBDgliisbaUey  Sat  here  it  is  aou^t  to  make  the  party  hinasdf       y%4tt, 
diicloie  the  contents  of  the  deed. 

.  JE»  yi  §§fiUuim$f  in  support  of  the  rule.—- j9lbr«tfipfi  v. 
fh^mm  (4i)».]s-9a  authority  to  shew  that  a  witneae  may  be 
0Mipf»I)ML:to.  jp?(^  parol  eridenoe  of  the  contents  of  a  deed» 
thoi]|^  he  is  not  bound  to  produce  it*  The  law^  aa  stated 
in  the  passage  cited  from  BuUer^s  NUi  Prius,  is  applicable 
ta!:)lhAr^PR9saB(:  casey.for.-the  evidences  exduded  was  ot  a 
nattCKKifriMnh  Jthe  witoess  mi^t  have  known  independently 
of  his  profiMsional  character.  As  a  trustee  he  was  entided 
to  the  ousto^  of  the  deed,  and  ought  to  have  been  ac- 
^pMunted  with  its  contents.  [Jlderson^  B.-^He  obtuoed 
<tedfi^'P9t;iftJus.fharnrlef  aa  trusty,  baton  thegxoond 
^  ilffflH.Woasmy  $»r;his  dient^s defence:  howr then-caa 
kp>,k#eqsa|ialled  to  dia^lose:  ita  contenta?]  In  (Srs^EOa  vi 
JBw*W  C^X  •'.witness  who  :had  attended  as  attorney  for  die 
4|fci|dUoW,WHg  aUowedjto  state  a  oonveraatbn  in  which  the 
^flfien^mt  pn^Hised  a  oompromise  to  the  plaintiff.  [Aiders 
9%  B^rrlto  'that  case  the  witness  did  not  obtain  his  know* 
lfd(e  ha  his  character  of  attorney,  but  by  being  present  at 
lke:OQiiveBsatkm}. 

■•T  •  ■'.■-■ 

:/.AiUBnaQir;  B.-^!  think  the  learned  judge  was  right  in 
nffantlng  ihn  tfvidenoe  tendered.  There  are  two  qnestiona 
in  ^MACveif  firsts  whether  a  witness,  who  is  not  compdnUe 
fehftfodnce  sbdeedhtosay  be.oempelledto  give  pared  evidence 
tfriiKiiontentirL  aseondlyy  whethor  the.  witness  in  this  case 
^issfe>yiwleged  fiom  -oommumcating  the  contents  of'  the 
deed.  Ab  tD  the  first  point,  it  appears  that  Mr.  Jeftiea 
iifnsnd  to  produce  the  deed,  on  the  ground  of  his  dibtitV 
privik|^  and  his  claim  was  allowed  by  the  Judge.  That 
bdng  ao^  it  is  quite  flluaory  tx>  say,  that  a  witness  is  privi* 
Uged  fiom  producing  a  deed,  but  is  bound  to  give  parol 
.-■..'  -       • 

C«)  1  Add.fc  E.  31.  (6)  5  B.  «i  AdoLSOa. 
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IMf;       evidenee  of  its  contents.   K  such  a  practice  wevesanctionedy 
^"^^^^^Z^    it  would  be  a  circuitous  way  of  getting  at  all  the  defects 
«•  in  a  msn's  title-deeds.     The  rule  is,  that  where  a  witness 

is  not  compeUabie  to  produce  a  deed,  he  is  not  bound  to 
give  parol  eridenocof  its  contents.  Seoondfy/  I  am  of 
opinion  that  the  witness  in  this  case  was  not  bound  to  pio- 
duoe  the  deed,  orto  state  its  contents.  It  appeared  that  he 
acquired  his  knowledge  of  the  contents  of  the  deed  merdj 
from  having  obtained  it  at  the  suggestion  of  his  ooonsd, 
and  from  having  read  it  at  consultation.  I  think  that  gave 
his  knowledge  a  privileged  character,  and  thathe  was  not 
bound  to  divulge  iL 

OvmoKYi  B.-^I  am  of  the  same  opimon.  Jeffiries^  the 
attorney  for  one  of  die  defendants,  was  ad:ed  to  pMdooe  a 
deed,  «f  whidi  he  was  trostee ;  heob^ted:  and  Ae  Jadge^ 
in  my  opinion,'  rightly  sustained  h»  objection;  a  questioD 
then  arose,  whether  he  was  bound  to  state  die  oontenti  of 
the  deed.  I  agree  with  my  Brother  AUkrmmiin  thmkmg 
that  it  is  quite  illusory  to  allow  a  witness  to  widihold  a 
deed,  and  yet  compel  him  to  state  its  contenti^  the  rig^t  to 
withhold  the  deed  involves  the  right  to  withhold  he  con- 
tents abo.  But  here  an  attempt  is  made  to  cany  the  rule 
farther,  the  witness  was  entitled  as  trustee  to  the  possession 
of  the  deed,  and  as  such  ought  not  to  be  compelled  to  pro- 
duce it  But  without  putting  the  esse  on  that  strong  gmundt 
how  does  Ite  matter  stand  r  An  hour  or  tw<»  before  thb 
trial,  he  road  the  deed  to  his  counsel  in  the  CQii8idtstio& 
room,  and  by  thatmeans only  becofnes  acquaintedwith  its 
conten^^  be  obtained  his  knowledge  as  professional  adviser, 
and  is  not,  therefere,  bound  to  disclose  it. 

RoLVE,  B.-^I  agree  in^  thinking  that  this  rule  must  be 
dischaiged.  Although  it  may  be  true,  as  Mr.  WUUamg 
says,  that  the  witness  did  not  object  in  terms  to  produce 
the  deed,  on  the  ground  for  his  being  a  trustee,  yet  in  the 
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itttmial  Gonrtmction  of  his  conduct,  he  mtist  be  held  to  184f« 
have  made  the  ob)ecti<».  It  is  dear,  that  he  meant  to 
throw  himself  on  the  protection  of  the  Court,  and  to  di»- 
doee  nothing  bat  what  he  was  bound  to  diflcloee.  He  held 
the  ^ed  as  trustee,  and  became  acquainted  with  its  contents 
in  a  confidential  manner,  and  he  refused  to  produce  it 
But  then  it  is  niged,  that  the  case  of  MarwUm  v.  Downes  is 
an  aothorily  fiur  hdding  the  witness  bound  to  state  the 
coofeeDta,  although  not  compellable  to  produce  the  deed 
ilselC;.  If  that  were  die  esse,  I  should  accede  to  that  antho- 
n^  widi  great  reluctance.  But  on  examination  that  case 
does  not  warrant  such  a  conclusion.  That  was  an  action 
sg^unst  an  executrix;  and  the  question  was,  whether  she 
lisd  an  J  assets  in  faec  hands  unadministered  ?  In  answer  to 
paymcDtS'  made  by  die  defendants,  the  plaintiff  called  an 
sttoiaey  to  piove  a  payment  to  the  defendant  of  a  laige 
mm  of  money  not  indnded  in  the  assets,  which  had  been 
nised  opa^ mortgage  made  with  a^entof  the  witness;  the 
vitness  refiised  to  produce  the  mortgage  deed,  and  was 
propcaiy  !lield  not  to  be  bound  to  produce  it,  because  he 
itood  in  the  same  situation  as  if  the  mortgagee  himself  had 
been  called.  He  was  then  questioned  as  to  its  contents, 
upon  whidi.he  asked  tha  Judge  whether  he  was  boimd  to 
itate  theoL  The  meaning  of  this  question  is  equivocal,  the 
witness  mayhaveoansidered  himself  as  tending. in.  the 
ddicale  position  of  not  knowing  how  fer  he  oa^t  in  josdoe 
la  bia.own  dient  to- disclose  the  cootenu  of  thej daed»  the 
tpifstion  being  not  between  him  and  the  pasties:  to  the 
cans^  but  between^  turn  and  the:  mortgageeu  The'.  Jud^ 
add  that  he  thought  hexmght  to  answer.  On  the  motion 
far  a  new  trial,  two  questions  arose  as  to  which  LcMd  Den- 
sum  delrrers  himself  in  these  terms ;  ^*  we  are  of  opinion, 
fint^  that  the  evidence  was  admissible  for  the  puipqse  for 
which  it  was  produced ;  and  secondly^  that  whetfier  or  not 
die  privilege  of  the  mortgsgee  extended  to  protect  him  from 
the  attxnney's  giving  parol  evidence  of  the  contents  of  the 
dsed,  stillf  the  evidence  being  actually  before  the  jury,  the 
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1842.       defendants  were  not  a  privileged  party ;  and  they  therefore 
^^jj        had  no  right  of  objection,  even  on  the  supposition  that  the 
„  ^'  learned  Judee  had  done  wronff."    So  that  that  case  when 

and  Another,  sifted,  does  not  establish  the  position  that  although  a  party 
is  privileged  from  producing  the  deed,  he  may  be  examined 
as  to  its  contents.  It  has  never  been  decided  that  a  man 
who  is  not  bound  to  produce  a  deed  but  may  happen  to 
recollect  the  contents,  is  bound  to  state  them  verbatim,  or 
to  put  it  in  another  point  of  view,  that  he  may  be  required 
to  hold  the  deed  open  before  him  in  Court  and  refresh  his 
memory  with  its  contents.  I  therefore  think  that  the  parol 
statements  of  the  witness  were  properly  rejected,  the  deed 
being  held  by  him  in  the  character  of  a  trustee.  With 
regard  to  the  attorney's  being  privileged,  as  attorney  of 
one  of  the  defendants,  I  have  some  difficulty  in  concurring 
with  the  rest  of  the  Court  But  it  is  unnecessary  to  give 
an  opinion  whether  the  witness  was  properly  rejected  on 
both  grounds;  it  is  sufficient  to  say  that  he  was  rightly 
rejected  upon  one  ground. 

Rule  discharged. 


Ball  t;.  Gtorden. 

Inanactkmby  ASSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 
acceptor  of  a  exchange.  The  declaration  stated  that  '^  whereas  certain 
dbaiSet^hede.  P^^sons  using  the  name,  s^le,  and  firm  of  M^Leod  and 
^ration  stated  Qq^^  qq  ^^  made  their  bill  of  exchange,  in  writing, 
peraons  using  and,  thereby  required  the  defendants  to  pay  four  months 
andfirnTof  ^  '  ^^^  ^6  ^^^  thereof  to  them,  the  said  M'Leod  and  Ca, 
Co^^^mad^  or  order,  132t  Os.  7d.,  value  received,  which  period  has 
their  bill,  &&:"  now  elapsed,  and  the  defendants  accepted  the  said  bill  and 
special  de-  the  said  M^Leod  and  Co.  then  indorsed  the  same  to  J.  S., 
bSngileged  ^^^  ^^^^  indorsed  the  same  to  the  plaintiff. 
*h  '^    .Sr^*         Special  demurrer,  assigning  for  causes  that  the  alleged 

drawers  of  the  bill  were  not  sufficiently  described  as  they 
ought  to  have  been  by  their  christian  or  name  of  baptism 
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wod  iwnmme>  or  by  the  initiab  or  c<mtnietion  of  their       l^ii 


Chriadan  or  first  xuune  in  addition  to  their  surnames :  that        ^^ 
the  descripdoo  is  vague  and  uncertain,  that  if  M^Leod  and  ^^ 

CS0.9  is  a  suflKdent  description,  yet  it  is  not  alleged  that  the 
wppoaed  dmwerS)  m  &ctf  drew  the  bill  by  that  name,  or 
hj  meaiia  of  aooh  description. 

Bamttf  in  support  of  the  demurrer.  The  rule  as  stated 
ill  Stephen  an  Pbadmg{a\  is,  that  ''with  respect  to  persons 
not  parties  to  the  suit,  of  whom  mention  is  made  in  the 
pleading;  the  christian  name  and  surname,  or  name  (^ 
dignityy  most,  in  general,  be  pven ;  but  if  not  within  the 
knowledge  of  the  party  pleading,  an  allegation  to  that 
eflbet  dttMild  be  made,  and  such  allegation  will  excuse  the 
nwinwinn  of  thr  nsmi  "  &aiiii^v«SfcAifi0r(&)  shews  that  some 
Christian  name  must  be  there  stated;  there  the  declaradoil 

aBeged  that  whereas  quidam Allison,  was  indebted 

to  the  plaiiiti£^  who  intended  to  sue  the  said Allison, 

the  defendant,  in  consideration  the  plaintiff  would  forbear, 
the  said  -—  Allison  promised  him  to  pay  the  debt.  After 
jodgpnent  upon  verdict  for  the  plaintiff  in  C.  6.,  on  non 
assumpsit,  error  was  brought  in  B.  R.,  and  it  was  assigned 
that  it  does  not  appear  what  Allison  was  intended  in  the 
esse ;  for  it  is  quidam  Allison  without  Christian  name,  and 
80  it  may  be  any  Allison  in  the  world,  and  Ramsfordy  Chief 
Josdoe,  and  TSoytden  held  this  an  error.  But  Wylde  and 
JSmsi,  oontri,  be  it  what  Allison  it  will,  the  defendant  hath 
promised,  and  that  is  so  found,  and  this  judgment  may  be 
p^ffH^fi^  in  bar  to  any  other  action,  brought  in  consideratiotf 
of  forbearance  of  any  Allison,  without  Christian  name,  with 
an  averment  diat  he  is  the  same  person,  and  rather  than 
reverse  it  for  this  cause,  they  would  intend  ''  quidam*'  wb» 
his  Christian  name.  According  to  that  authority,  the  proper 
course  was,  to  insert  some  christian  name,  and  if  the  wrong 
one  was  introduced,  the  defendant  should  apply  to  amend 

(a)  p.  301.  {b)  2  Lev.  197. 

VOL.  I. — N.   S.  U   U  D.   p.   C 


658 


1842. 


Ball 

V. 
OOBOKN. 


CASES  ON    POINTS  OF   PRACTICB,   EXCH. 

the  declaration  at  the  cost  of  the  plaintiff^  by  inserting  the 
right  name.  In  the  case  of  7%e  Queen  y.  We$t{a\  a 
coroner's  inquisition,  in  which  the  things  moving  to  the 
death,  were  described  as  the  property  of  the  **  ProprietotB 
of  the  Hull  and  Selby  Railway,"  was  quashed,  there  beii^ 
no  corporation  of  that  name,  or  other  similar  name  than 
the  Hull  and  Selby  Railway  Company.  [Aldersouy  B. — 
It  is  consistent  with  the  statement  in  this  declaration,  that 
the  drawers  may  have  made  their  bill  by  another  name.] 
Nor  is  it  alleged  that  the  persons  using  the  name,  style,  and 
form  of  M 'Leod  and  Co.,  indorsed  the  bill  by  that  name. 


Richards^  in  support  of  the  declaration.  The  ordinarjr 
form  is,  that  A.  B.,  on,  &c.,  made  his  bill  of  exchange;  it 
is  never  stated  that  he  made  it  in  the  name  of  A.  R 

Lord  Abingeb,  C.  B, — According  to  this  allegatiODy 
persons  using  the  name,  style,  and  firm  of  M'Leod  and 
Co.,  may  have  drawn  the  bill  in  the  name  of  another  finiL 

Aldebson,  B.^-A11  that  is  stated  is,  that  certain  persons 
drew  the  bill,  and  defendant  accepted  it  You  had  better 
amend,  by  stating  that  M'Leod  and  Co.  drew  the  bilL 


Richards  elected  to  amend. 


Amendment  accordin^y» 


{§)  1  6.  &  Day.  481. 


Hancock  t;.  Foulsles. 

Jl  his  was  an  action  for  an  illegal  distress.     The  de- 
fendant paid  money  into  Court,  under  the  3  &  4  Wm.  4, 
c.  42,  and  the   17th  rule  of  T.  T.,  1  Vict     The  plabtiff 
andPnicceedT*'  replied  that  he  had  sustained  damages  to  a  greater  amount 

upon  the  issue 

of  damagei,  ultra,  is  not  entitled  to  double  costo  under  the  1 1  Geo.  2»  c  19,  a.  21 . 


A  defendant 
who  pays 
money  into 
Court,  in  an 
action  for  an 
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than  the  sum  paid  into  Court,  upon  which  issue  was  joined,  1842. 

and  the  issae  found  for  the  defendant    The  Master  having  ^hTJJ^^ 
tized  the  defendant  single  costs, 


A  V.  lUehards  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  Master's  taxation  should  not  be  re- 
viewed, by  allowing  the  defendant  double  costs  under  the 
11  Gea  2,  c.  19,  s.  21. 

Humfreg  shewed  cause.  This  is  not  a  case  to  which  the 
11  Geo.  2,  c.  19,  applies.  The  20th  section  of  that  act 
provides,  that  no  tenant  or  lessee  ahall  recover  in  any 
action  for  such  unlawfol  act  or  irregularity  as  aforesaid,  if 
lender  of  amends  hath  been  made  by  the  party  or  parties 
distndning^  his  or  their  agent,  before  such  action  brought. 
Hie  present  case  is  not  within  that  section,  as  the  money 
18  not  paid  into  Court,  until  after  action  brought  The 
Slst  section  enacts,  **  that  in  all  actions  of  trespass,  or  upon 
the  caee  to  be  brought  against  any  person  entitled  to  rents 
or  services  of  any  kind,  his  bailiff  or  receiver,  or  other 
person,  xelating  to  any  entry,  by  virtue  of  this  act,  or 
otherwise,  upon  the  premises  chai^able  with  such  rents  or 
senrioes,  or  to  any  distress  or  seizure,  sale,  or  disposal  of 
any  goods  or  chattels  thereupon.  It  shall  be  lawful  for  the 
defendant,  in  such  actions,  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence,  any  law  or  usage  to  the 
contrary  notwithstanding,  and  in  case  the  plaintiff,  in  such 
action,  shall  become  nonsuit,  discontinue  his  action,  or 
bave  judgment  against  him,  the  defendant  shall  recover 
double  costs  of  suit"  That  section  contemplates  the  case 
of  a  groundless  suit,  but  here,  the  defendant,  by  paying 
money  into  Court,  admits  that  the  plaintiff  had  a  good 
Ciuae  of  action.  The  statute  can  only  apply  to  cases  in 
which  the  defendant  has  judgment  upon  the  whole  cause 
of  action. 

Bichards^  in  support  of  the  rule,  contended,  that  in  all 

u  u  2 


«. 

FoULUi. 
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1849.       cases  in  which  the  defendant  obtained  judgment,  he  was 
Hakcock     entitled,  under  the  11  Geo,  2,  c.  19,  to  double  costs. 


9. 
FoULKEt. 


Lord  Abingeb,  C.  B. — In  order  to  have  the  benefit  of 
the  11  Geo.  2,  c.  19,  the  defendant  must  either  shew  that 
he  tendered  amends  before  action  brought,  or  that  the 
plaintiff  had  no  cause  of  action.     That  is  not  so  here. 

Parke,  B. — ^The  question  is,  whether  the  rule  of  Court, 
which  says,  that  in  the  event  of  the  issue  being  found  for 
the  defendant,  he  shall  be  entitled  to  judgment  and  the 
costs  of  suit,  means  that  the  defendant  is  to  have  judgment 
for  his  costs  of  suit,  under  the  statute,  or  whether  it  means 
simply,  that  inasmuch  as  the  payment  into  Court,  is  a  pro- 
ceeding in  the  suit,  the  defendant  is  to  have  only  his 
ordinary  costs,  I  think  we  ought  to  construe  the  words  of 
the  rule  to  mean  the  ordinary  costs  of  suit 

Alderson,  B. — Under  the  11  Geo.  2,  c.  19,  the  de- 
fendant in  this  case,  would  not  have  been  entitled  to  double 
costs,  but,  on  the  contrary,  would  have  had  to  pay  the 
plaintiff's  costs.  Then  the  3  &  4  Wm.  4,  c.  42,  is  passed, 
which  says,  that,  if  the  plaintiff  go  on,  after  money  is  paid 
into  Court,  and  &il,  he  shall  pay  costs;  that  means  the 
ordinary  costs  of  suit. 

Rule  discharged* 


Riselet  t;.  Rtle. 

In  a  case  l^ASE  against  the  sheriff  for  removing  goods  veithout 

I^^remot!"  paying  the  plaintiff  arrears  of  rent.     The  declaration  stated 

ing  goods  with- 
out satisfying  arrears  of  rent,  the  declaration  stated  that  on  the  "iSth  of  December,  1841,  K. 
held  certain  premises  as  tenant  to  the  plaintiff,  that  on  the  day  aforesaid,  a  som  of  moiiej  wis 
due  for  rent,  and  thereupon,  afterwards,  the  defendant  being  sheriff,  by  virtae  of  a  fi.  &.,  took 
certain  ffoods,  then  being  on  the  promises,  so  in  the  tenure  and  occupation  of  K.,  as  ifiMroaid : 
Held  bad  on  special  demurrer. 
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tliat  **  heretofore,  to  wit,  on  the  25th  of  December,  and  1842. 
far  a  long  qpace  of  time  then  last  past,  to  wit,  the  space  of 
five  years,  J.  K.  and  W.  K.,  held,  used,  occupied,  and 
enjoyed  a  certain  brewery  and  a  certain  dwelling  house,  as 
tenants  thereof  to  the  plaintiff,  at  and  under  a  certain  rent, 
or  arnn  of  money,  therefore  payable  by  the  said  J.  K.  and 
W.  EL,  to  the  plaintiff  for  the  same.  That  on  the  day  and 
year  afiireaaid,  a  large  sum  of  money,  to  wit,  the  sum  of 
L,  for  and  on  account  of  the  rents  payable,  by  the  said 
J.  EL  and  W.  K.,  to  the  plaintiff  for  the  said  brewery 
and  dwelling  house,  for  one  year  of  the  said  tenancy,  which 
ended  on  that  day,  became  and  was  due  and  payable,  and 
eontinoally  from  thence  hitherto  hath  been  and  still  is  in 
anear  and  unpaid,  and  thereupon,  afterwards,  to  wit,  on, 
he,  the  defimdant  then  being  sheriff  of  the  said  county,  by 
nrtoe  of  and  under  pretence  of  a  certain  writ  of  our  said 
lady  the  Queen,  called  a  fi«  fa.,  before  then  issued  against 
die  said  J.  K.  and  W.  K.,  together  with  one  C.  EL,  at  the 
flnit  of  one  J.  Jackson,  out  of  the  Court  of  our  said  lady 
die  Queen,  before  the  Queen  herself  and  directed  to  the 
then  sheriff  of  the  county  of  Chester,  took  certain  goods 
and  chattels,  then  lying  and  being  in  and  upon  the  said 
hreweiy  and  dwelling  house,  so  in  the  tenure  and  oc- 
cupation of  the  said  J.  K.  and  W.  K.,  as  aforesaid,  to  wit, 
beyond  the  amount  of  such  arrears  of  rent,  so  due  and  owing 
fiom  the  said  J.  K.  and  W.  K.,  to  the  plaintiff." 

The  declaration  then  alleged  in  the  usual  form,  the  rc« 
moval  of  the  goods  without  satisfying  the  arrears  of  rent 

Special  demurrer,  assigning  for  causes.  That  no  cause 
of  action  appears  upon  the  &ce  of  the  declaration,  inasmuch 
as  it  18  not  stated,  nor  does  it  appear  therein  that  any  te- 
nancy was  subsisting  between  the  plaintiff  and  the  said 
J.  EL  and  W.  K.,  of  the  said  brewery  and  dwelling  house, 
dther  <m  the  said  day,  that  is,  when  the  goods  and  chattels 
are  said  to  have  been  taken  by  the  defendant,  under  the  fi. 
Ly  or  at  the  time  of  the  removal  of  the  same,  nor  does  it 
appear  that  the  said  J.  EL  and  W.  K.  were,  or  that  either 
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of  them  was  in  possession  (a)  of  the  said  premises  or  any 
part  thereof,  at  the  time  of  the  said  taking  or  removal,  and 
also  for  that  it  distinctly  appears  that  the  tenancy  between 
them  had  been  determined,  and  that  the  plaintiff  could  not 
at  the  time  of  the  said  taking  or  removal,  have  distrained 
upon  the  said  goods  and  chattels,  or  any  part  thereof  for 
the  said  supposed  rent.      And  also,  for  that  it  does  not 
appear  with  sufficient  certainty  that  the  money  claimed 
was  due  as  rent,  but  is  stated  in  the  alternative  as  rent,  or 
sum  of  money,  payable  to  the  plaintiff  for  the  said  premises. 
And  the  defendant  further  assigns  for  causes  of  demurrer, 
that  no  cause  of  action  appears  on  the  &ce  of  the  decla- 
ration inasmuch  as  it  is  not  alleged,  nor  does  it  appear 
that  any  demand  of  the  said  rent  was  made  upon  the  said 
J.  Jackson,  before  the  said  supposed  removal,  and  also  that 
no  action  whatever  will  lie  against  the  defendant  as  sheriff, 
either  at  Common  Law  or  upon  the  stat.  of  8  Ann.  c.  14, 
for  simply  removing  the  goods  and  chattels  off  the  premises, 
before  the  year's  rent  was  paid ;  and  lastly,  that  it  is  not  al- 
leged, nor  does  it  appear  that  any  part  of  the  said  supposed 
cause  of  action  accrued  to  the  plaintiff  before  the  comr 
raencement  of  this  suit 

AthinsoHy  in  support  of  the  demurrer,  was  stopped,  on 
the  first  objection,  by  the  Court. 

CromptoHy  contra,  contended,  that  it  was  the  usual  pre- 
cedent; also,  that  it  did  appear  with  sufficient  certainty 
on  the  face  of  the  declaration  that  a  tenancy  was  sub- 
sisting at  the  time  of  the  execution,  by  the  words  ^*  then 
lying  and  being  in  and  upon,  &c.,  so  in  the  tenure  and 
occupation  of  the  said  J.  K.  and  W.  K. ;  as  aforesaid ;"  at 
all  events  if  the  words  ^^  so  as  aforesaid  f  were  rejected  as 
surplusage  (a),  a  good  issue  could  be  raised  upon  it. 

(a)  Vide  Hodgson  v.  Gaseoiffne,      8arpln8af(e,videBt9^oi»  v.  Evans, 
5  B.  &  Al.  88.  2  C,  M.  &  R.   16  ;  Henbrow  v. 

(6)  As  to  rejecting  words  as      BaUey,  3  Tyr.  152. 
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Per  Curiam. — ^A  tenancy  is  alleged  to  have  existed  up       1842. 

to  the  point  of  time  indicated  by   the  first  date  in   the      rJ^^J^ 

dedaratioii,  and  the  words  ''  so  as  aforesaid.''  can  refer  to        _  ^' 
_  Rylk. 

no  other. 

Leave  to  amend  (a)  on  the  usual  terms. 

(c)  The  Court  declined  to  give  an    express    Rverment  that   the 

inj  opiiiioii  upon  any  other  ob-  aheriflT  entered  during  the  con- 

jectioB  than  the  first,  in  ¥oni9t  t.  tinuance  of  the  tenancy. 
Gpofaom  1  O.  &  D.  61,  thera  it 


town 
cause  issue 


Heelbb  and  Another  v,  Kidd. 
xjOOPER/ia  Trinity  Term,  had  obtained  a  rule  nisi  for  in  a 

•   _i  ..  i»  '^T^  A    •      causfe  iHuv 

jadgmait  as  in  case  of  a  nonsmt     It  was  a  town  cause,  m  ^„  joj„^  |„ 
which  isBoe  was  joined  the  last  day  of  the  previous  Hilary  ^^^  JoV^ ' 
Term,  and  no  notice  of  trial  given.  ing  Trinity 

Term,  a  rule 
was  obtained 

Hoggms  shewed  cause.     The  application  is  premature :  „  jQ^cSe  of  a 
two  Terms  must  elapse  after  issue  joined,  before  the  de-  nonsuit:  hm^ 

*^  ''  not  too  early. 

faklant  18  entitled  to  move.     In  Duggan  v.  H^lbraham  (a), 


joined  in  Michaelmas  Vacation,  and  no  notice  of 
trial  given,  and  the  Court  of  Common  Pleas  held,  that  the 
defendant  could  not  move  until  Trinity  Term.  A  similar 
dedsi^m  was  given  in  Doe  d.  I^alls  v.  Margrave{b)y  in  which 
esse,  issue  was  joined  in  a  town  cause  in  Hilary  Vacation, 
ad  the  motion  for  judgment  as  in  case  of  a  nonsuit  made 
ill  Ttinity  Term. 

Cooper,  in  support  of  the  rule,  submitted  that  it  was 
qmte  immaterial  whether  issue  was  joined  the  last  or  the 
fliat  day  of  the  Term;  provided  it  was  within  the  Term, 
and  the  application  for  judgment  as  in  case  of  a  nonsuit 
made  in  the  third  Term,  after  such  joinder.  He  referred 
to  Chmgh  v.  White  (c),  in  which  it  had  been  decided  by 

(a)  I  M.  &  G.  240.  (c)  2  M.  &  \V.  363. 

{h)  Id.  334. 
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1842.        the  Court  of  Exchequer,  after  consulting  the  judges  of  the 
^^j^^g       other  Courts,  that  the  third  Term  after  issue  joined,  was  the 
and  Another    proper  Term  to  move  for  judgment  This,  he  submitted  had 
KiDo.        ever  since  been  the  settled  practice  of  this  Court,  and  so  en- 
tirely had  the  case  of  Gough  v.  WhUtt  been  relied  upon,  that 
in  this  Court,  at  least,  the  practice  had  not  since  been  called 
in  question.     He  cited  Pierson  v.  Ches9un{a)y  and  Thomas 
V.  Janes  (6),  which  last  was  an  authority  precisely  in  point, 
issue  having  been  joined  in  a  town  cause  in  ELilaiy  Term, 
and  the  rule  obtained  in  the  following  Trini^  Term. 

The  Lord  Chief  Baron  stated  that  the  Court  would  con- 
sult with  the  judges  of  the  other  Courts,  and  on  a  sub- 
sequent day  his  Lordship  said,  that  the  motion  was  not 
too  early,  and  the  rule  was  discharged  on  a  peremptory 
undertaking. 

(a)  Ante,  voL  6,  p.  507,  O.  S.  {b)  AnU,  voL  7»  p.  712,  O.  & 


Williamson  v,  Harrison. 

The  13th  rule  J.N  this  casc,  the  sheriff  of  Yorkshire  had  been  directed 
Wm.  4,  (which  ^^  Vacation,  by  a  judge's  order,  to  return  a  writ  of  testatum 
to^'Sn  ^^  fieri  facias.  The  time  for  making  his  return  expired  on 
attachment        the  6th  of  November.     No  return  having  been  filed  on 

against  a  she-  .     . 

nfffordisobe-  that  day,  the  plaintiff,  on  the  10th  of  November,  moved 
judges  order  ^^^y  ^^^  obtained  an  attachment  against  the  sheriff.  It 
to  return  a  wnt  afterwards  appeared  that  the   writ  was   returned  on  the 

upon  making  •^^ 

the  same  a  rule  mominfi;  of  the  10th  of  November,  and  prior  to  the  time 

of  Court,)does      ,  ^  ,  -.  i.  i_ 

not  apply  to      wheu  the  attachment  was  moved  for,  whereupon 

cases  in  which 
the  time  limited 

Iot  making  the       Martin  obtained  a  rule,  caliinir  on  the  plaintiff  to  shew 

return  expires  ^  ^ 

in  Tenn.  cause  why  the  rule  of  Court,  or  why  the  attachment  issued 

thereon,  should  not  be  set  aside. 
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W.  H.  WaJt9on  shewed  cause.  It  will  be  contended  1^42. 
on  the  other  side,  that  the  proceedings  are  irregular,  as  wiluamson 
there  should  have  been  a  side-bar  rule,  according  to  the  „  ^^ 
practice  befi»e  the  2  Wm.  4,  c.  39.  But  here  the  order 
upon  the  sheriff  was  made  in  Vacation,  and  it  makes  no 
difference,  that  the  period  allowed  him  to  make  his  return 
expired  in  Term.  The  2  Wm.  4,  c.  39,  s.  15,  enacts,  that 
'^it  diall  be  lawful  for  any  judge  of  either  of  the  said  Courts 
in  Vacation,  to  make  orders  for  the  return  of  any  such  writ, 
and  ereiy  such  order  shall  be  of  the  same  force  and  effect 
m  a  rule  of  Court  made  for  the  like  purpose,  provided 
always  that  no  attachment  shall  issue  for  disobedience 
thereoi^  until  the  same  shall  have  been  made  a  rule  of 
Court.''  And  the  I3th  rule  of  M.  T.,  3  Wm.  4,  directs 
that  in  case  a  judge  shall  have  made  an  order  in  the  Va- 
CfttioD  for  the  return  of  any  writ  issued  by  authori^  of  the 
Slid  act,  or  any  writ  of  ca.  sa.,  fi.  &.,  or  elegit,  on  any  day 
m  the  Vacation,  and  an  order  shall  have  been  duly  served, 
but  obedience  shall  not  have  been  paid  thereto,  and  the 
snne  shall  have  been  made  a  rule  of  Court  in  the  Term 
then  next  following,  it  shall  not  be  necessary  to  serve  such 
nde  of  Court,  or  to  make  any  fresh  demand  of  performance 
thereon,  but  an  attachment  shall  issue  forthwith  for  the 
disobedience  of  such  order,  whether  the  thing  required  by 
fludi  order  shall,  or  shall  not  have  been  done  in  the  mean 
time.*  That  rule  applies  to  orders  made  in  Vacation,  though 
the  time  for  making  the  return,  does  not  expire  until  Term. 

Martin^  in  support  of  the  rule,  was  stopped  by  the  Court 

Pabu,  B. — ^The  rule  must  be  absolute  for  setting  aside 
the  attachment,  since  the  order  to  return  the  writ  has  been 
complied  with,  before  the  attachment  issued.  The  13th 
rule  of  M.  T.,  3  Wm.  4,  does  not  apply  to  this  case. 
Under  the  old  practice,  if  the  sheriff  returned  the  writ  at 
any  time,  the  party  could  not  afterwards  move  for  an  at- 
tachment against  him.     The  rule  of  Court  was  made  to 
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184*2.        obviate  the  inconyenience  arising  firom  the  sheriff  neglect- 

V*  might  do,  and  yet  escape  an  attachment     But  that  rule  is 

confined  to  cases  in  which  the  sheriff  is  ordered  to  return 
the  writ  in  Vacation,  and  does  not  apply  to  cases  in  which 
the  time  limited  for  making  the  return  expires  in  Term. 

Lord  Abinoeb,  C.  B.,  Gurnet  and  Rove,  Bs.,  con- 
curred. 


The  Queen  v.  Austin. 
mere  « sum     £  jj  tj^jg  ^ase  an  extent  had  issued  ainunst  the  defendant  in 

of  money  wis  ^^ 

in  the  hands  of  the  year  1826,  and  a  levy  was  made  under  it     A  sum  of 

the  Accountant  «,  ,  iiirf»iA 

General  in  money  had  recently  come  into  the  hands  of  the  Accountant 
S^^iKf  r  General  in  Bankruptcy  to  the  credit  of  the  defendant,  and 
party  agunst     a  secoud  extent  was  issued,   directed  to  the  sheriflb  of 

whom  an  ex-       t        i  • 

tent  had  issued,  London,  upon  which  they  returned  that  they  had  seized 
returns  that  he  ^®  amount  directed  to  be  levied  into  the  hands  of  the 

had  seised  the     Queen, 
money  mto  the    ^ 
hands  of  the 
Queen  *  the 

Court  made  an  Jetvis  moved  for  an  order  that  the  sheriflfs  of  London  and 
^^ei^eriff  ^®  Accountant  General  in  Bankruptcy  should  pay  over 
to  pay  it  over,    the  money  to   the  Crown.      The  application  was  made 

but  refued  to  !n?  i      .       /.    • 

make  the  Ac  upon  an  affidavit  of  the  above  fects,  and  that  notice  of  the 
ral  in  Bank-  niotion  had  been  duly  served.  It  was  admitted,  that  the 
to'th  ^rol'^^  ordinary  course  was  to  apply  for  an  order  upon  the  sherifis 
only,  but  as  the  money  was  not  in  their  possession,  but 
in  the  hands  of  the  Accountant  General  in  Bankruptcy, 
whom  the  sherifis  had  no  means  of  compelling  to  pay  it 
over,  he  should  be  made  a  party  to  the  rule. 

RoLFE,  B. — Is  not  your  remedy  by  application  to  the 
Court  of  Bankruptcy.  There  surely  must  have  been  cases 
in  the  Court  of  Chancery  with  respect  to  the  Accountant 
General  there. 
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Parke,  B. — Sow  can  you  make  the  Accountant  Gene-        1842. 
ral  in  Bankruptcy  a  party  to  the  suit  ?  Suppose  the  money    Th^  Queen 
had  been  received  by  a  third  person,  it  would  constitute  a  «^- 

debt  which  must  be  enforced  in  the  ordinaiy  way  by  scire 
fiKaas;  I  do  not  see  how  we  can  make  an  order  upon  a 
person  who  is  not  an  officer  of  this  Court  You  had  better 
take  an  order  upon  the  sheriff  only. 

Lord  ARiNOEa,  C.  B. — Take  an  order  absolute  upon 
the  sheriff,  and  then  he  may  apply  to  the  Court  of  Bank- 
ruptcy. 

Order  accordingly. 


Roberts  v.  Howard. 

IN  this  case,  the  defendant  had  pleaded  to  the  whole  de-  Though  a  plea 
claration,  the  general  issue,  and  the  Statute  of  Limitations.  ^  ijmitatio^ 
The  latter  plea  was  not  signed  by  counsel,  whereupon  the  °®®^  not  con- 
plaintiff  treated  the  whole  as  a  nullity,  and  signed  inter-  Terification,  it 

I  •     .  must  ncverthc- 

Jocatory  jadgment  less  be  signed 

el. 


by  counse 


KnauJeM  had  obtained  a  rule  nisi  to  set  aside  the  judg- 
meDt  m  irregular,  against  which 

Fl  WiOiams  shewed  cause.  The  question  is,  whether 
orno  a  plea  of  the  Statute  of  Limitations  requires  coun- 
lel's  sigpoature.  The  other  side  relied  upon  the  case  of  Ba^ 
demham  v.  HiUia)^  in  which  this  Court  held  that  such  plea 
need  not  be  averred,  because  it  merely  contains  negative 
matter.  But  though  a  plea  need  not  be  averred,  it  is 
nevertheless  a  special  plea,  and  must,  therefore,  be  signed 
by  coiinseL  Li  an  action  on  an  attorney's  bill,  a  plea 
under  the  statute,  1  Jac.  1,  c  7,  s.  1,  that  no  bill  was  de- 
livered under  his  hand,  need  not  be  averred,  yet  it  cannot 

(ff)  Ante^  vol.  8,  p.  863,  O.  S. 
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1842.  be  doubted  such  plea  requires  counsel's  hand.  3£Ulmer  v. 
CrawdaU{a).  By  a  nde  of  the  Court  of  Queen's  Bench, 
E.  T.9  18  Car.  2,  all  special  pleas  were  required  to  be 
signed  by  counsel  before  they  could  be  filed.  In  Vnu  Abr. 
it  is  said,  **  if  there  be  a  special  plea,  rephcadon,  rejoinder^ 
or  demurrer,  there  must  be  counsel's  hand  to  it,  because  it 
is  supposed  to  be  advised  by  counsel,  who  is  to  maintain  it 
to  be  good,  if  disputed."  The  Court  resented  the  number 
of  firivolous  sham  pleas  which  came  before  them,  saying 
**it  was  the  duty  of  counsel,  and  agfdnst  the  statute  of 
Wm.  1,  c.  29,  and  that  the  old  rule  ought  to  be  revived ; 
viz.  that  counsel  should  set  their  hands  to  the  books  de- 
livered to  the  judges,  which  was  anciently  so  ordered,  that 
the  Court  might  not  be  troubled  with  firivolous  pleas." 
In  Mocker  v.  BUUngiJji),  this  Court  expressly  decided  that 
a  plea  of  the  Statute  of  Limitations  required  counsePs 
hand. 

KnawkSf  contriL  It  is  di£Scult  to  understand  the  rule  as 
to  signing  special  pleas.  The  rule  of  E.  T.,  18  Car.  2, 
applies  to  all  special  pleas,  but,  in  practice,  many  are  not 
required  to  be  signed.  Again,  if  the  rule  be  taken,  with 
the  qualification  engrafted  upon  it,  that  pleas  which  con- 
clude to  the  country  need  not  be  signed  by  counsel,  then  it 
would  seem  that  the  present  plea  does  not  require  counsel's 
hand.  No  doubt,  in  practice,  it  has  been  usual  to  con^der 
this  plea  as  requiring  the  signature  of  counsel,  but  that 
opinion  has  arisen  firom  the  plea  having,  in  general,  con- 
cluded with  a  verification.  As  it  is  now  decided,  that  the 
plea  need  not  be  averred,  there  seems  no  reason  why  it 
should  be  signed.  There  is  no  general  prindple  to  govern 
the  practice;  a  plea  of  riens  per  descent  need  not  be  signed, 
and  the  ground  would  seem  to  be  that  it  presents  negative 
matter,  while,  at  the  same  time,  a  plea  of  plene  administravit 
is  among  the  exceptions. 

(a)  1  Show.  338.  (b)  1  C,  M.  &  R.  577. 
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Pabks,  B. — ^The  point  was  decided  in  Mocker  v.  BiJUng.       1842. 
The  general  rule  is,  that  aU  special  pleas  must  be  signed    "^^J^ 
by  counsel,  then  there  are  certain  exceptions  which  are      „  «• 

,  ...      1       -  .  Howard. 

Stated  m  the  books  of  practice. 
Lord  AmNGEBy  C.  B. — ^The  rule  must  be  discharged. 

Rule  dischaiged. 


Stephens  v.  ISill. 

MjUDLOJFy  Serjt,  had  obtained  a  rule,  calling  upon  an  Wbere  an  at- 
attomey  to  shew  cause  why  he  should  not  be  struck  off  ^|I^ii°of  a* 
the  roll  of  attomies  of  this  Court.     The  misconduct  alleged  ^  hw  been 

°        guilty  of  mis- 

against  the  attorney  was,  that  having  been  retained  for  the  oondoct  which 
defendant  in  this  cause,  he  had  agreed  with  one  of  the  bdictaUe  of. 
witnesses  on  the  part  of  the  plaintiff,  who  was  to  prove  the  ^^  ^^  ^^ 
defendant's  handwriting,  that  the  witness  should  keep  out  *^?  ^  ^- 
of  the  way  at  the  trial,  and  that  the  attorney  should  in-  strike  him  off 

«         •<•   1  •      ^  J  •  the  roll, thouirh 

demmfy  turn  for  so  domg.  the  v  wUl  not 

The  affidavits  upon  which  the  application  was  made,  ^ju^wer  the 
weie  entitled  in  the  original  action.  matters  of  an 

^  affidavit. 

It  IS  a  saiB- 

Siewart   Worthy  objected  that  the  affidavits  were  im-  f^l^S^ 


properly  entitled.     The  original  action  was  entirely  at  an  "^n'^JS^  h  ^ 
endy  the  judgment  having  been  satisfied.  procured  a 

witness  of  the 
adrersepartj 

Loiti  ABfNGEB,  C.  B.— The  recoid  is  in  Court,  and  Se^^^thl 
that  18  sufficient  ^>^ 


Aldebson,  B. — ^The  affidavits  are  properly  entitled  in  the 
cause,  in  the  conduct  of  which  the  offence  was  committed. 

Stewart  Wortley  and  Keating  then  shewed  cause.   The  au- 
thorities shew  that  the  Court  will  not  exercise  its  summary 
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1842.  jaiifldiction  over  an  attorney,  where  the  misconduct  charged 
Stephens  amounts  to  an  indictable  ofience.  In  re  Knight  and  Hall  (a). 
Hill.  [Aldersony  B. — No  doubt  there  are  cases  in  which  the  Court 
has  refused  to  interfere  where  the  offence  has  been  indictable, 
but  are  not  those  cases  of  general  misconduct  and  not  of  mis- 
conduct, committed  in  the  course  of  a  proceeding  in  Court] 
The  position  contended  for  was  lately  recognized  by  the 
Court  of  Queen's  Bench,  in  the  case  of  Ex  parte  Rayne  and 
Harding  v.  Lee  (b).  In  this  case,  the  offence  amounts  to  a 
conspiracy.  [^Aldersany  B. — H  we  are  to  leave  an  attorney 
on  the  roll,  because  he  has  committed  an  indictable  offence, 
is  it  not  a  reductio  ad  absurdum  ?]  The  Courts  have  re- 
fused to  interfere,  on  the  ground  that  they  would  not  pre- 
judice his  case,  but  would  leave  the  party  to  prosecute  his 
indictment. 

Lord  Abinger,  C.  B. — According  to  my  experience, 
which  is  pretty  long  in  Westminster  Hall,  I  never  yet  un- 
derstood that  an  attorney  might  not  be  struck  off  the  roll 
for  misconduct,  in  a  proceeding  in  the  Court  of  which  he  is 
an  attorney,  merely  because  such  misconduct  might  subject 
him  to  an  indictment.  I  have  always  understood  the  dis- 
tinction to  be,  that  though  the  Court  will  not  call  upon  the 
attorney  to  answer  the  matters  in  an  affidavit,  yet  they  will 
call  upon  him  to  shew  cause  why  he  should  not  be  struck 
off  the  roll.  I  cannot  see  upon  what  principle  it  can  be 
contended  that,  because  an  attorney  has  committed  an 
indictable  offence,  he  is  to  remain  upon  the  rolL  I  can 
very  well  understand  why  the  Court  should  not  call  upon 
him  to  answer  the  matters  in  an  affidavit,  because,  if  he  re- 
fused to  answer  them,  he  would  be  guilty  of  a  contempt  of 
Court,  and  it  would,  therefore,  be  most  unjust  to  call  upon 
him  to  answer  a  criminal  charge,  under  peril  of  putting 
him  in  contempt.  I  should  conceive  that  the  case  which 
has  been  referred  to  as  lately  decided  in  the   Queen's 

• 
(a)  1  Bing.  142.  (6)  Not  yet  reported* 
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Benchy  takes  the  distinction  to  which  I  have  adverted.  1842. 
The  case  of  Knight  v.  Hatt^  if  looked  at  without  some  con-  srK^^i 
sideraticxiy  woold  seem  to  warrant  the  position  contended  ^* 
for,  but  that  case  is,  in  reality,  no  authority  at  all :  It  was 
not  a  motion  in  any  particular  cause,  but  a  case  in  which 
an  attorney,  guilty  of  professional  misconduct,  over  which 
die  Court  in  general  have  jurisdiction,  had,  in  so  miscon- 
ducting himself,  committed  an  offence  which  was  indictable, 
bat  not  in  a  proceeding  in  a  cause  in  which  he  was  engaged, 
and  the  Court  would  not  inquire  into  it  at  all.  Where  an 
attorney,  in  his  professional  character,  has  received  money, 
the  Court  will  compel  him,  by  its  summary  process,  to  do 
that  which  the  party  could  not  obtain,  but  by  act  of  law. 
In  all  cases,  in  which  an  attorney  abuses  the  process  of  the 
Court,  where  his  misconduct  is  of  a  character  to  render 
the  proceedings  of  the  Court  itself  nugatory,  and  to  defeat 
justice,  the  Court  vrill  interfere,  and  I  never  heard  of,  and 
I  cannot  accede  to  the  doctrine,  that  because  an  attorney 
has  exposed  himself  to  an  indictment,  he  is  to  remain  on 
the  roll.  I  do  not  think  that  upon  examination  of  the 
ones,  any  such  doctrine  would  be  found.  It  would  be 
extremely  dangerous,  and  injurious  to  a  client  to  say,  that 
there  is  no  remedy  for  misconduct  unless  he  will  prosecute. 
ff  an  attorney  is  guilty  of  misconduct  generally,  and  liable 
to  an  indictment  for  the  same  matter  not  connected  with  a 
proceeding  in  Court,  that  is  a  ground  for  striking  him  off 
the  roll  after  conviction.  With  respect  to  the  charges  in 
the  present  case,  I  cannot  conceive  that  an  attorney  in  a 
nut  is  at  all  justified  in  making  use  of  his  influence  as  an 
attorney,  directly  or  indirectly,  for  the  purpose  of  preventing 
a  witness  of  his  adversary  from  giving  evidence.  A  charge 
of  that  kind  is  a  very  serious  matter,  and  one  for  which 
we  are  bound  to  furnish  an  easy  remedy,  and  looking  at 
this  gentleman's  conduct,  we  think  the  rule  ought  to  be 
tbsolute. 

Aldbbson,  B. — Independently  of  the  question,  whether 
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or  no  this  attorney  has  committed  an  indictable  offence,  he 
has  been  guilty  of  an  offence  which  shews  that  he  b  not  a 
proper  person  to  remain  on  the  roll.  This  is  a  case  of 
misconduct  by  an  attorney  in  his  professional  capacity,  and 
in  the  conduct  of  a  cause*  The  only  excuse  set  up,  is  that 
he  has  been  guilty  of  an  indictable  oflfence.  If  the  Queen's 
subjects  are  obliged  to  conunit  their  afiairs  to  persons 
authorized  to  practise  by  the  Court  after  examination, 
persons  who  conduct  themselves  as  this  attorney  hath  done, 
ought  no  longer  to  be  on  the  rolL 

GuBNEY,  B. — I  have  always  considered  the  distinction 
adverted  to  by  the  Lord  Chief  Baron  as  well  understpod. 

RoLFB,  B. — ^Whatever  doubt  there  may  be  about  the  law 
there  can  be  none  about  the  &ct  I  entirely  concur  in  the 
distinction  which  has  been  pointed  out  It  is  not  because 
coupling  this  act  with  some  other  act,  the  whole  constituted 
an  indictable  offence,  that,  therefore,  the  Court  is  to  stay 
its  hand.  This  misconduct  is  only  made  indictable,  by 
saying  that  the  attorney  acted  in  concert  with  two  or  three 
other  persons.  Where  an  attorney  does  an  act  in  his  char 
racter  of  attorney,  and  in  the  progress  of  a  cause,  the  Court 
will  interfere  where  the  act  itself  is  indictable,  still  more  so 
in  a  case  like  the  present  In  the  course  of  the  argument, 
I  referred  to  a  case  before  Lord  Mansfield^  Ex  parte 
Br<mn8aU{a)y  in  which  it  appeared  that  an  attorney  had 
been  convicted  of  stealing  a  guinea  and  branded  in  the 
hand ;  five  years  afterwards  an  application  was  made  to  the 
Court,  to  strike  him  off  the  roll  of  attomies,  and  the  Court 
having  taken  time  to  consider.  Lord  Man^ld  said,  '^  We 
have  consulted  with  all  the  judges  upon  this  case,  and  they 
are  unanimously  of  opinion,  that  the  defendant's  having 
been  burnt  in  the  hand,  is  no  objection  to  his  being  struck 
off  the  roll,  and  it  is  upon  this  principle,  that  he  is  an  unfit 

(a)  2  Cowp.  829. 


9. 

Hill. 
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person  to  practise  as  an  attorney.  It  is  not  by  way  of  1842. 
punishment,  but  the  Court  in  such  case,  exercise  their  dis-  Stephens 
cretion,  whether  a  man  whom  they  have  formerly  admitted, 
18  a  proper  person  to  be  continued  on  the  roll  or  not." 
There,  the  misconduct  was  independent  of  the  character  of 
attorney,  and  a  fortiori,  the  Court  will  interfere,  where  the 
miflconduct  is  committed  in  the  progress  of  a  cause.  It 
may  be  a  question  how  far  the  Court  will  carry  its  juris- 
diction in  a  matter  not  arising  out  of  a  proceeding  in 
Court 

Rule  absolute. 


IN    THE    EXCHEQUER    CHAMBER. 

Palmer  and  Another  v.  Godbn  and  Others. 
In  this  case  (a),  the  plaintiff  having  neglected  to  amend.  To  covenant 
judgment  was  given  for  the  defendant,  upon  which  a  writ  ^^^^  ^n^ 
ofenor  was  brought  Ji^U 

oefore  it  be- 
....  J  came  due,  the 

JErk,  for  the  plaintifis,  contended  that  the  entry  and  ex-  trustees  enter- 
pulsion  taken  together,  amounted  to  an  eviction,  and  that  ,  ^^^  ^^ 
the  case  fell  within  the  principle  of  the  authorities  which  ofthetoll8.and 

,  ejected  the 

decided  that  where  a  pleading  consists  of  several  facts,  plaintiff:  Re- 

wfaich,  together,  constitute  one  entire  defence,  the  whole  Sietelwtee did 

may  be  travereed.  He  cited  Robinson  v.  Rayley{b\  (TBrten  ^P^'^JJ^^^ 

?.  Saxon  (c),  Brogden  v.  Marriott  {d)y  Gilbert  v.  Parker  (e),  Hdd,  on  wrm 

Chambers  v.  Jones (f),  Hodgskin  v.  Queenborough{g\  Webb  cation  was 

V.  Weaiherby(h\  Hunt  v.  Cope(i\  Cibel  v.  Hm{k\  Bushell  f^^|^'^ 
V.  Lechmore  (/),  Reynolds  v.  Blackburn  (m),  Bac.  Abr.  tit 

(«)  Reported  Ante,  vol.  9,  p.  Lq)  WiUes,  129. 

248,  O.  S.  (A)  I  Scott.  477. 

(6)  I  Burr.  316.  (t)  I  Cowp.  242. 

(e)  2  B.  &  C.  908.  (*)  1  Leon.  110. 

id)  2  Scott,  712.  (I)  1  Ld.  RaT™-  ^69. 

(e)  2  Salk.  629.  W  ^^^»  ^^1.  6,  p.  19,  O.  S. 
(/)  1 1  East,  406. 

VOL.  I. — N.  8.  XX                                 D.    P.   C. 
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1842. 


Palmfr 

and  Another 
1'. 

OODEN 

and  Others. 


"  Pleading,''  (K  2),    Com.  Dig.  tit   '•  Header^''  (C  28), 
SpiUbury  v.  ]l^hlethwaiie{dy 

CowKng,  contrft,  argaed  that  the  expelling  constitated  the 
eviction,  and  that  the  allegation  of  entry  was  superfluous. 
He  cited  Vin.  Abr.  tit  <'  Disseisin/'  (C  5  and  7),  Dalston 
V.  Reeve  (b)y  TomUnson  v.  Day{c\  RastalPs  Entries,  175, 
pi.  10,  Chit  Plead,  vol.  3,  p.  877,  WoHon  ▼.  Hele{d),  MegU 
V.  Green  (e). 


TiNDAL,  C.  J.,  said  that  the  Court  were  of  opinion  that 
the  allegation  of  entry  was  altogether  immaterial,  and  almost 
insensible,  inasmuch  as  it  was  impossible  for  the  most  acute 
mind  to  conceive  such  a  thing  as  an  entiy  upon  tolls,  and 
that  on  the  short  ground  that  utile  per  inutile  non  vitiatur, 
it  appeared  to  the  Court,  that  the  judgment  of  the  Court 
below  was  wrong,  and  ought  to  be  reveraed. 


(a)  1  Taont  146. 
(6)  1  Ld.  Rajrm.  11. 
{ft)  2  Brod.  &  B.  6S0. 


Judgment  reversed. 

if)  2  Sannd.  175,  e. 
(e)  1  M.  &  W.  328. 
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Za^t^r  Ctnn. 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Wilson  t?,  Nesbitt.  1842. 

JU OMPASy  Seijt,  moved  for  a  rule,  calling  upon  the  where  the 
idaindff,  to  shew  cause  why  the  issue,  and  all  subsequent  pluntifffleU. 

'■  ....  .  .  vered  the  issue 

proceedings  in  this  action,  should  not  be  set  aside  for  irre-  omitting  there- 
gularity.     The  action  was  brought  against  the  defendant,  the  teste  and 
as  the  acceptor  of  a  bill  of  exchange  for  12/.  12*.,  and  he  J^e'^f^f^^^l, 
had  pleaded  a  denial  of  the  acceptance.     On  the  7th  of  «nd  the  cause 

,  ...  ,  was  tncd  before 

April,  the  plaintiff  delivered  the  issue,  and  on  the  11th  the  sheriff,  and 
of  the  same  month,  notice  of  trial  for  the  19th,  before  the  the  al^ce'o? 
under-sheriff  of  the  county  of  Middlesex  was  served ;  on  *^  defendant, 

•^  '  obtained  a  ver- 

die  Idth,  notice  of  trial  by  continuance  for  the  21st,  was  diet,  the  Court 

--,._-  „    ,  ,     ,       held,  upon  ap- 

served,  and  on  the  21st,  the  cause  was  callea  on,  and  the  plication  to  set 
defendant  not  appearing,  the  plaintiff  obtained  a  verdict.  ^^Jx  l^- 
It  was  now  objected  that  the  issue  was  informal,  for  that  3«ent  proceed- 

•^  ,  ings,  that  the 

the  dates  of  the  teste,  and  of  the  return  day  of  the  writ  of  defendant  had 
trial  were  omitted.     There  were  dates  which  it  was  the  jectiontothe 
duly  <rf  the  5)laintiff  to  supply,  for  the  defendant  had  no  ^e°S^^^V 
means  of  procuring  access  to  a  writ  of  trial.     It  was  also  neglecting  to 

*  *=*  .  ,  return  it,  and 

objected  that  the  trial  had  been  had  upon  an  insufficient  suffering  the 
notice,  and  that  the  practice  did  not  authorize  a  notice  by  ^^to^tnaL 
continuance  in  cases  to  be  tried  before  the  under-sheriff.       ^  A  notice  of 

tnai  Dy  con- 
tinuance before 
the  under*she« 

Talfourdy   Serjt,  on  a  subsequent  day,  shewed  cause,  riff  is  a  good 
First,  as  to  the  issue ;  the  form  which  had  been  adopted  in  ^^  ^' 
this  case,  was  precisely  in  accordance  with  that  given  in 

X  X  2 
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the  Appendix  to  the  Reg.  Gen.,  H.  T.,  4  Wm.  4  (a),  but 
the  dates   specified  were  omitted.     It  was  the  constant 
»•  practice  of  attorneys,  in  making  up  the  issue  to  leave  out 

these  dates,  and  the  reason  for  this  mode  of  proceeding 
was,  that  the  writ  of  trial  was  not  usually  sued  out,  until  it 
was  absolutely  necessary,  which  was  two  days  only  before 
the  trial,  and  that  until  it  was  so  sued  out,  the  date  of  the 
teste  and  return  must  be  unknown.  The  defendant,  how- 
ever, had  waived  this  objection,  by  neglecting  to  return  the 
issue.  The  omission  of  which  he  complained,  was  one 
which  was  perfectly  apparent  on  the  face  of  the  issue^  and 
if  the  defendant  had  intended  to  take  advantage  of  the 
omission,  it  was  his  duty  to  return  the  paper. 

Bampas,  contrjk,  cited  BUssett  v.   Tenant  {b)  and  Ped  v. 

Wardlc). 

TiNDAL,  C.  J« — Those  eases  are  very  different  firom  this. 
In  BKssett  v.  Tenant,  the  date  of  the  writ  of  summons  was 
omitted  in  the  issue,  and  supplied  in  the  writ  of  trial,  and 
the  Court  set  aside  the  writ  of  trial  for  hregularity.  There, 
the  date  which  was  omitted,  was  of  a  part  of  the  proceed- 
ings which  had  gone  by ;  here  it  is  of  a  writ  whicb,  where 
the  issue  was  delivered,  had  not  yet  been  sued  out  In 
Peel  V.  Ward,  the  irregularity  consisted  in  an  erroneous 
statement,  the  effect  of  which  was,  that  the  cause  was  to  be 
tried  at  Nisi  Prius,  instead  of  before  the  under-sheri£ 
But  ought  we  to  interfere  now,  after  the  defendant  has  ac- 
cepted the  issue,  the  objection  raised  by  him  being  perfectly 
obvious  upon  the  &ce  of  that  document?  The  general  rule 
is,  that  the  objection  must  be  taken  immediately ;  but  here, 
the  defendant,  who  must  have  been  aware  that  the  plaintiff 
intended  to  sue  out  a  writ  of  trial,  and  that  notice  of  trial 

(II)  Ante,  vol.  2,  p.  329,  O.  S ;  479,  S.  C. 

Jenr.  Rules*  p.  13S.  (c)  Ante,  voL  6,  p.  169,  O.  S. ; 

(b)  Ante,  vol.  6,  p.  436,  O.  S. ;  1  M.  &  W.  743,  8.  C. 
4   Bing.  N.   C.   168  ;   6   Scott, 


EASTER  TERM,   5   VICT.  677 

must  be  given,  took  no  notice  of  the  informality  of  which        1842. 
he  now  complains.     I  think,  therefore,  that  he  has  waived       Wilson 

his  right  to  come  to  the  Court  «• 

Nesbitt. 

Taifawrdy  Seijt.  Secondly,  there  was  no  reason  why 
the  practice  which  permitted  a  notice  of  trial  by  continu- 
ance at  Nisi  Prius,  in  London  and  Middlesex,  should  not 
extend  also  to  trials  to  be  had  before  the  under-sheriff. 
\Tmdaly  C.  J. — A  reason  may  be  suggested  in  the  fact, 
that  the  Sittings  of  the  under-sheriff's  Courts  are  not  so 
regplar,  either  as  regards  hour  or  place,  as  those  of  a  judge 
at  Nisi  Prius  in  town;  and  this  observation  may  apply 
more  especially  to  cases  where  the  trial  is  to  be  had  before 
the  under-sheriff  in  the  country.]  In  the  present  instance, 
full  information  of  the  day,  hour,  and  place  of  trial  had  been 
given  to  the  defendant  in  the  original  notice  of  the  llth  of 
ApriL  The  notice  of  continuance  ran  thus,  '^  I  do  hereby 
oontiniie  the  notice  of  the  trial  of  this  cause  to  Thursday 
next,  the  21st  day  of  April  instant,"  and  this  must  be  taken 
to  adopt  the  previous  intimation  given  with  regard  to  time 
and  place. 

BampaSf  Serjt.  The  defendant  was  entitled  to  eight 
days'  notice  of  trial :  the  first  notice  not  being  acted  upon, 
he  was  entitled  to  a  fresh  notice  of  the  length  of  eight  days. 
Notice  of  trial  by  continuance  at  Nisi  Prius  rested  upon 
ancient  practice  only  (a) ;  but  trials  before  the  under-sheriff 
were  of  recent  introduction  (&),  and  stood,  therefore,  entirely 
upon  new  grounds.  The  objection  was,  that  the  plaintiff, 
bj  giving  notice  of  trial,  on  the  16th,  for  the  21st  of  April, 
had  not  complied  with  the  practice  which  required  eight 
days'  notice.  [CoAiTian,  J. — Is  it  not  the  practice  to  con- 
tinue notice  of  the  execution  of  writs  of  inquiry  before  the 
under-sheriff?  The  form  of  such  a  notice  is  to  be  found  in 
ChithfM  FormSf  p.  339.]     The  form  given  contained  all  the 

(a)  Vide  Chit  Arch.  209.  (6)  3  &  4  Wm.  4,  c.  42,  s.  17. 
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requisites  of  the  original  notice ;  and  stated  the  time  and 
place  when  and  where  the  trial  was  to  be  had.     The  hours 
_.  ^-  of  sittings  of  the  sheriff's  Courts  varied  materially  according 

to  circumstances.  [Coftman,  J. — ^In  Jones  v.  Chune(cL\ 
cited  in  CMt  Arch.  p.  71 6^  it  is  laid  down  that  the  notice 
of  continuance^  in  a  case  of  a  writ  of  inquiry  need  not 
specify  the  place  or  hour,  for  it  shall  be  taken  to  refer  to 
the  place  and  hour  specified  in  the  original  notice  J 

Per  Curiam. 

Rule  discharged  with  costs. 

(a)  1  B.  &  P.  363. 


Ex  parte  Elizabeth  Webster. 
The  two  com-    TaLFOURD,  Sent,  applied  to  the  Court  that  the  ac- 

missionen  who  '        o         >,  t: 

take  the  ac  knowledgment  of  Elizabeth  Webster^  a  married  woman,  be 
of  aniMSed"  received  by  the  proper  oflScer  of  the  Court.  The  acknow- 
SeFkiM^Md  ^^^Ig™^'^^  purported  to  have  been  taken  before  two  gentle- 
Recoveries  men,  who  were  duly  authorized  to  act  as  commissioners, 
Wm.  4,  c  74,  one,  however,  being  a  commissioner  "for  the  city  of  Lincoln, 
»ect*82^bc\p-  *^^  parts  of  the  same  city,  and  parts  of  Lindsay,**  and  the 
pointed  com-  other  beiuff  a  commissioner  for  the  county  of  Nottinirham. 

missionere  for  '^  j  o 

the  same  dis-  It  had  been  objected  by  the  oflScer  of  the  Court,  that  the 
acknowledgment  of  the  applicant  ought  to  have  been  taken 
by  two  commissioners  appointed  for  the  same  county  or 
district.  This,  it  was  now  submitted,  was  unnecessaiy 
under  the  82nd  section  of  the  3  &  4  Wm.  4,  c  74,  which 
enacts,  "  That  any  person  appointed  commissioner  for  any 
particular  county,  riding,  division,  soke,  or  place,  shall  be 
competent  to  take  the  acknowledgment  of  any  married 
woman  wheresoever  she  may  reside,  and  wheresoever  the 
lands  or  money,  in  respect  of  which  the  acknowledgment 
is  to  be  taken,  may  lie."  [^Erskiney  J. — That  does  not  say 
that  the  commissioner  shall  be  competent  to  take  the  ac- 
knowledgment in  any  place.] 
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TiNDAL^  C.  J. — ^The  two  commissionerB  should  be  com-       1842. 
uusBioDerB  for  the  same  county ;  they  are  appointed  for      Expwte 
particular  places,  and  where  would  be  the  use  of  appointing     I^zabkth 
them  for  different  counties,  if  they  had  a  general  jurisdic- 
tion throughout  the  kingdom. 

Taifoiurd  took  nothing. 


Mathsw  v.  DayiS)  Administratrix,  &c.,  of  Bates. 

AALFOURDy  Sent,  moved  for  a  rule  calling  upon  the  Where  aoau« 

defendant  in  this  action,  to  shew  cause  why  the  award  indifierence, 

ahould  not  be  set  aside.     It  was  an  action  of  debt  brought  [^^j^^iegai  artn- 

by  the  plaintiff  to  recover  from  the  defendant,  as  admi-  *™*^'  pendiiig 

"^  ^  a  doiDaiTer  to 

nistratrix  of  one  Bates,  deceased,  the  price  and  value  of  one  of  the  de- 

oertain  goods,  and  the  declaration  contained  several  counts,  and  tbearbt- 

The  defendant  pleaded  four  pleas,  upon  three  of  which,  |J]JJ^dfrerted 

iasoe  was  taken,  but  to  the  fourth,  the  plaintiff  demurred,  judgment  to 

,  ^  ^        ^  be  entered  on 

PendiDg  the  demurrer,  the  cause,  and  all  matters  in  differ-  that  demurrer 

eooe,  were  referred  to  the  decision  of  a  legal  arbitrator,  and  ^^^  i^e  Court' 

by  his  award,  he  disposed  of  the  demurrer  by  directing  J[jfd|J^J^^JJ^ 

judgment  to  be  entered  thereon  for  the  defendant.     It  was  on  that  ground, 
to  this  direction  that  an  objection  was  now  raised. 


PftR  CuaiAM. — This  is  a  case  in  which  the  parties  have, 
bj  mutual  contract  and  consent,  bound  themselves  to  agree 
to  the  judgment  of  the  arbitrator.  It  would  be  a  mere  idle 
ceremony  to  take  his  decision  upon  this  point,  if  you  could 
afterwards  come  to  the  Court  to  get  rid  of  it,  when  you 
found  it  to  be  adverse  to  yourself 

Rule  refused. 
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1842. 


Pbyme,  Esq.  V.  Brown. 

Where  It  is  £  jjjjg  ^^^g  ^^  action  brouffht  by  the  plain tiflF  to  recover 

sought  to  im-  D          J            r 

peach  the  ex-  damages  in  respect  of  a  libel  published  by  the  defendant 

ercise  of  the  ^^                     .                                                          "^ 

discretion  of  a  who  was  the  printer  of  a  newspaper,  called  the  Cambridge 
ing^a  cerfiS.***"  Chronicle.  The  defendant  suffered  judgment  by  default,  and 
*^*d  *^°th*^*3*L  ^^  ^^®  23Td  of  February,  in  the  present  year,  a  writ  of  in- 
4  Vict,  c  24,  quiry  to  assess  damages,  was  executed  before  the  under- 
must  be  pre-  sheriff  of  the  county  of  Middlesex.  The  jury  awarded  to 
cUiu-  proof  of  ^^^  plaintiff  one  farthing  damages,  and  an  application  was 
the  allegation,  thereupon  made  to  the  under-sheriff  for  a  certificate  en- 

on  which  he  ,    ,       *               ,      , 

seeks  to  sup-  titling  the  plaintiff  to  full  costs,  which  was  granted. 

port  his  appli" 


cation  :  And 
where  on  the 
execution  of  a 


Channelly  Serjt.,  now  moved  for  a  rule,  calling  upon  the 
writ  of  inquirj    plaintiff  to  shew  cause  why  this  certificate  should  not  be  set 

before  the  ,  .  . 

under-sheriff,  aside,  together  with  the  taxation  of  costs  which  had  subse- 

cate  was  mnt-  q^ently  taken  place,  and  why  the  costs  paid,  should  not  be 

wi'^btdn^^  refunded.     The  statute,  3  &  4  Vict  c.  24,  s.  2,  provided 

to  set  the  cer.  that  if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass 

on  the  ground  on  the  case,  shall  recover  by  the  verdict  of  a  jury,  less  da- 

that  the  appli- 
cation for  it 
had  been  ac- 
ceded to,  after 
it  had  been 
once  refused, 
upon  repre- 
sentations 
made  by  the 

iury,  the  Court   was  brought,  was  wilful  and  malicious.     The  present  ap- 

held  that  the  ...  ,  ,  i    ,  i  ./•  ,      i 

object  of  the  piication  was  made  upon  the  ground  that  the  certificate  had 
to^^mpeach"  the  ^^^  heen  granted  "  immediately"  after  the  verdict  of  the 
exercise  of  the  jm-y  had  been  given,  within  the  meaning  of  the  act  of  Par- 

discrction  of  a    ''     •'  . 

judge,  the  party  liament     The  affidavit  stated  that  at  the  execution  of  the 

to  have  ob-  writ  of  inquiry,  the  plaintiff  and  defendant  were  respectively 

qui°scemje*oT  represented  by  counsel,  and  that  the  jury  having  returned 

•ff  .""??'^"®**®'  ^^^^  verdict,  the  plaintiff's  counsel  immediately  applied  for 

presentation  of 

what  patsed  at  the  trial  before  he  made  his  application. 


mages  than  40^.,  such  plaintiff  shall  not  be  entitled  to  re- 
cover any  costs  whatever,  unless  the  judge  or  presiding 
officer,  before  whom  such  verdict  shall  be  obtained,  "  shall 
immediately  afterwards"  certify  on  the  back  of  the  record, 
that  the  trespass  or  grievance,  in  respect  of  which  the  action 
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a  certificate;  that,  thereupon^  the  defendant's  counsel  was        1842. 

heard,  and  the  under-sheriff  refused  to  grant  the  certificate;        pr^ 

that  the  defendant's  counsel  made  an  indorsement  on  his       ^  *'- 

Brown. 

brief  to  this  effect,  and  was  about  to  leave  the  Court,  when 
the  plaintiff's  counsel  renewed  his  application,  upon  the 
ground,  that  the  jury  had  been  under  an  impression  that 
their  yeidict  would  carry  costs :  that  the  under-sheriff  re- 
ferred to  the  juiy  whether  such  was  the  fact,  and  one  of 
them  answered  in  the  affirmative ;  and  that  the  under- 
aheriff  then  said,  that  he  was  desirous  of  carrying  out  the 
views  of  the  jury^  and  granted  the  certificate  prayed.  It 
was  uiged,  that  this,  therefore,  was  not  a  certificate  granted 
immediately  after  the  verdict  The  object  of  the  statute 
was;,  that  the  voluntary  judgment  of  the  presiding  judge 
ahould  be  obtained,  unbiassed  and  uninfluenced  by  any  ex- 
traneous matter,  but  here  the  decision  of  the  under-sheriff 
had  been  evidently  produced  by  the  views  expressed  by 
the  juiy  to  be  entertained  by  them.  Thompson  v.  Gibson  (a), 
and  Page  v.  Pearce  (A),  were  cited. 

Bampas,  Seijt,  on  a  subsequent  day,  shewed  cause.  He 
produced  an  affidavit,  which  stated  the  occurrence  as  it  had 
happened  within  the  recollection  of  the  deponent ;  it  stated 
the  deponent  had  not  heard  the  under-sheriff  refuse  to  grant 
the  original  application  by  the  counsel  of  the  plaintiff,  but 
that  the  under-sheriff  had,  at  first,  expressed  a  belief  that 
he  had  no  power  to  grant  the  certificate;  that,  subsequently, 
on  the  application  being  further  pressed,  he  was  considering 
the  propriety  of  acceding  to  it,  when  the  jury  interfered, 
by  stating  that  they  had  intended  that  their  verdict  should 
carry  costs,  that  the  under-sheriff  did  subsequently  grant 
the  certificate,  but  expressed  no  feeling,  at  the  time,  to 
induce  a  supposition,  that  he  was  influenced  by  any  ex- 
pression of  opinion  by  the  jury ;  the  affidavit  also  stated 
a  recent  application  to  the  under-sheriff  who  had  denied 


(«)  Ante,  vol.  9,  p.  717,  O.  S.  (6)  s  M.  &  W.  677. 
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1842.        that  he  had  given  the  original  refusal  which  was  allq^d. 
^^'pXZr'    The  learned  Serjeant  stated^  that  he  had  been  counsel  for 
V.  the  plaintiff^  and  that  the  statement  in  the  affidavit  was 

supported  by  his  recollection. 

Cfiannellj  in  support  of  the  rule^  urged  that  there  was 
no  positive  denial  in  this  affidavit  of  the  original  refusal  of 
the  under-sheriff  to  grant  the  certificate,  and  that  the  affi- 
davit on  which  the  rule  had  been  obtained  furnished  a  more 
consecutive  and  more  probable  account  of  the  proceeding 
than  that  produced  on  showing  cause. 

TiNDAL,  C.  J. — ^There  is  some  doubt  in  this  case ;  but  on 
an  application  of  this  sort,  which  is  of  an  extremely  delicate 
natiure,  inasmuch  as  it  caUs  upon  us  to  interfere  with  the 
exercise  of  the  discretion  of  a  judge,  every  thing  should 
be  placed  beyond  doubt.  The  defendant  therefore,  before 
he  moved  for  this  rule,  as  he  was  about  to  proceed  against  a 
judge,  should  have  applied  to  the  judge  himself  to  learn 
from  him  whether  the  original  refusal  to  grant  this  certifi- 
cate which  he  alleges  actually  took  place ;  and  whether  his 
judgment  was  influenced,  as  it  is  contended  it  was  ?  As  the 
matter  is  not  perfectly  clear,  we  cannot  interfere. 

CoLTMAN,  J. — The  matter  is  left  by  the  act  of  Parliament 
to  the  discretion  of  the  judge ;  the  exercise  of  his  discretion 
is  not  absolutely  conclusive,  but  we  must  have  very  good 
grounds  laid  before  us  to  induce  us  to  interpose,  to  set  aside 
his  decision.  In  the  present  case,  the  defendant  has  not 
placed  himself  in  a  position  to  call  upon  us  to  interfisre. 

Erskine,  J. — The  ground  of  this  motion  is,  that  the  under- 
sheriff  has  not  exercised  his  discretion,  so  as  to  grant  a  cer- 
tificate according  to  the  conviction  of  his  own  mind,  but  in 
deference  to  the  opinion  of  others,  and  if  it  were  so,  the  Court 
would  have  set  aside  the  certificate,  not  because  he  had 
wrongly  exercised  his  judgment,  but  because  he  had  not 


9. 

Brown. 
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exercised  his  jodgment  at  all.  The  affidavit  produced  on  the  1842. 
part  of  the  plaintiff  tends  .to  throw  the  matter  stated  as  a  Pr^e 
ground  for  this  application  into  some  doubt  Acccfrding  to 
diat  affidavit,  the  under-sheriff  was  not  hesitating  as  to 
whether  he  would,  but  whether  he  could  grant  the  certificate, 
and  when  he  was  satisfied  that  he  could  grant  it,  he  did  so. 

CanswELL,  J.,  concurred. 

Rule  discharged. 


Bell,  Public  Officer  &c.  v.  Gardneb. 

1  IlE  plaintiff  in  this  action  declared  as  public  officer  of  To  an  action 
the  National  Provincial  Bank  of  England,  against  the  do-  Zx^T^ht^P 
fendant  as  the  maker  of  a  promissory  note  for  203i  5s.  6rf.,  ^"^^^'^J^g^f^ 
dated  the  22nd  August,  1840,  payable  two  months  after  the  making  of 
date,  and  delivered  by  the  defendant  to  the  plaintiff.  w.  M./bad 

The  defendant  pleaded,  first,  that  he  did  not  make  the  "f'f^chlnge! 
note.     Secondly,  that  before  the  makine  of  the  note,  to  wit,  dated  the  nth 

.  ...  .       .       of  April,  1840, 

on  the  11th  April,  1840,  one  William  Martin  made  his  bill  and  directed 
of  exchange,  in  writing,  and  directed  the  same  to  one  Samuel  ^^^  g  s^  ^^ 
Shirley,  requiring  him  to  pay  to  his  order,  three  months  after  ^a*"^j^*J[Jd^** 
the  date  thereof,  the  sum  of  200i  ;  and  that  Martin  delivered  200/..  three 

months  after 

the  same  to  Shirley,  and  requested  him  to  accept  the  same  date,  that  s.  s., 

at  the  request 
o£  W.  M.,  accepted  the  said  bill  for  his  accommodation,  and  that  the  defendant  subsequently 
bdorwd  the  Mid  hill  also  for  the  accommodation  of  the  said  W.  M. ;  that  after  the  indorsement, 
the  date  of  the  bill  was  altered  to  a  certain  other  date,  namely,  the  21st  of  April,  1840,  without 
dM  knowledge  or  consent  of  the  defendant,  and,  that  the  defendant  remained  ignorant  of  the 
Hid  alteration  firom  thence,  until  the  making  of  the  promissory  note  in  the  declaration  roen- 
tioiied :  that  after  the  making  of  the  bill,  anaafter  the  said  indorsement  of  the  defendant,  and 
■Ibr  tke  aaid  alteration,  the  bill  was  paid  to  the  plaintifl^  who  held  it  until  it  became  due  and 
payable ;  that  on  the  22nd  August,  1840,  the  plaintiff  applied  to  the  defendant  for  payment  of 
the  amooat  thereof  as  indorser,  and  that  the  aefendant  oelieving  that  he  was  liable  to  the  pay- 
ment of  the  same,  and  the  bill  was  then  in  the  same  state  as  when  he  had  indorsed  it,  and 
being  ignorant  of  the  said  alteration,  and  never  having  agreed  thereto,  agreed,  in  consideration 
of  his  Mmposed  liability  on  the  bill,  and  for  no  other  consideration  whatever,  to  make  and  deliver 
to  the  plaintiff  the  promissory  note  in  the  declaration  mentioned ;  and  that  the  defendant  did, 
in  mmoaDce  of  the  said  agreement,  make  the  said  promissory  note  for  the  consideration  aforesaid, 
■an  made  and  delivered  the  same  under  the  mistaken  belief  that  he  was  liable  to  pay  the  bill,  and 
that  he  never  had  any  other  consideration  for  the  said  note :  HtM^  on  a  motion  for  judgment  non 
obstante  veredicto,  a  good  defence  to  the  action,  and  that  the  defendant  was  not  botuid  to  negative 
Ins  means  of  knowle<l^  of  the  facts  relieving  him  from  his  liability  on  the  bill  of  exchange. 


Ga&dnsa. 
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1842.        for  his  accommodation ;  that  Shirley  did  then  so  accept  the 
^^^  said  bill  for  the  accommodation  of  Martin^  that  Martin  in- 

Public  Officer,  dorsed  the  same,  and  delivered  it  to  the  defendant,  and 

&c« 

V.  requested  the  said  defendant  to  indorse  it  for  the  accommoda- 

tion of  the  said  Martin ;  that  the  defendant  did  thereupon 
indorse  the  said  bill  for  the  accommodation  of  the  said 
Martin,  and  delivered  the  bill  with  such  iudorsement  to  the 
said  Martin,  and  that  he  never  received  any  consideration  or 
value  for  the  said  indorsement :  the  plea  then  allied,  that 
at  the  time  of  the  said  indorsement  of  the  said  bill  by  the 
defendant,  the  said  bill  bore  a  certain  date,  to  wit,  the  lith 
April,  1840,  and  that  after  the  said  indorsement  by  the 
defendant,  and  after  the  said  delivery  of  the  said  bill  to 
Martin,  and  before  the  same  was  paid,  or  was  delivered  to 
the  said  National  Provincial  Bank  of  England,  the  date  of 
the  said  bill  of  exchange  was  altered  to  a  certain  other  date, 
to  wit,  the  21st  April,  1840;  that  the  said  alteration  was 
made  without  the  knowledge  or  consent  of  the  defendant, 
and  that  the  defendant  remained  and  was  ignorant  of  such 
alteration  from  thence  until  after  the  making  of  the  said 
promissory  note  in  the  declaration  mentioned ;  that  after 
the  making  of  the  said  alteration  in  the  said  bill,  the  said 
bill,  with  the  date  thereof,  so  altered  as  aforesaid,  was  paid 
and  delivered  to  the  said  National  Provincial  Bank  of 
England,  and  the  said  bank  held  the  same  until  after  the 
same,  according  to  the  tenor  and  effect  thereof  become  due 
and  payable ;  that  on  the  22nd  August,  1840,  the  said  co- 
partnership applied  to  the  defendant  for  the  payment  of 
the  amount  of  the  said  bill,  and  the  defendant,  believing 
that  he  was  liable  to  the  payment  of  the  same  to  the  said 
co-partnership,  and  believing  that  the  said  bill  of  exchange 
was  in  the  same  state  in  which  it  was  at  the  time  when  the 
defendant  indorsed  the  same  as  aforesaid ;  and  being 
ignorant  of  the  said  alteration  in  the  date  thereof,  and  never 
having  assented  or  agreed  thereto,  agreed  with  the  said  co- 
partnership to  make  and  deliver  to  them  the  said  promissory 
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note,  in  the  declaration  mentioned^  in  consideration  of  his        1B42. 

supposed  liability  to  the  said  co-partnership,  on  the  said  bill        Bell, 

(^exchange,  and  for  no  other  consideration  whatever;  that  PoWic  Officer, 

tke  defendant  did,  in  pursuance  of  the  said  agreement,  make  «. 

die  said  promissory  note  for  the  consideration  aforesaid, 

and  made  and  deUvered  the  same  to  the  said  co-partnership, 

m  the  mistaken  belief  that  he  was  liable  to  pay  the  said  bill, 

and  that  he  never  received  any  other  consideration  for  the 

odd  promissory  note.     Upon  these  pleas  issue  was  joined, 

and  the  cause  went  down  for  trial  before  Tindalj  C.  J.,  at 

the  London  sittings  after  Trinity  Term,  1841,  when  the 

juy  found  a  verdict  for  the  plaintiff  on  the  first  issue,  but 

for  the  defendants  on  the  issue  joined  on  the  second  plea. 

ChanneUj  Seijt,  in  the  following  Michaelmas  Term,  moved 
for  a  rale,  caUing  upon  the  defendant  to  show  cause  why 
the  plaintiff  should  not  have  judgment  upon  the  second  issue, 
ncm  obstante  veredicto,  or  why  there  should  not  be  a  new 
triaL  The  ground  upon  which  the  motion  was  made,  was 
the  insufficiency  of  the  plea,  which  fiuled  to  negative  the 
defendant's  means  of  knowledge,  without  which  it  was  urged 
dieie  was  no  sufficient  answer  afforded  to  the  declaration. 
The  plea  was  in  the  nature  of  a  plea  in  confession  and 
avoidance,  but  it  fiuled  to  confess  the  liabiUty,  and  to  avoid 
it  by  subsequent  circumstances.  It  was  contended,  that 
where  money  was  paid  erroneously,  with  the  full  knowledge 
or  the  means  of  knowledge  of  the  &cts,  it  could  not  be  re- 
covered back,  and,  therefore,  the  defence  here  set  up  was  no 
answer.  Bilbie  v.  Lumley  (a),  and  Milnes  v.  Duncan  (&), 
were  cited.  The  argument  on  the  application  for  a  new 
trial  was  not  eventually  material. 

Ttdfaurdf  Serjt  (with  whom  waaGray)  now  showed  cause. 
Tie  second  plea,  pleaded  by  the  defendant,  constituted  a 
good  defence  to  this  action.     The  objection  to  the  plea  was, 

(a)  2  East,  469.  (&)  6  B.  &  C.  671 ;  9  D.  &  Ry.  731. 
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1842.       that  although  it  denied  the  actual  knowledge,  it  did  not 
^^]J^        negative  the  means  of  knowledge  by  the  defendant,  of  the 
P"W>^*p*o«r,  £jcts  which  went  to  firee  him  from  his  liability.     Even  taking 
V.  this  case  upon  the  footing  on  which  it  would  have  stood,  if 

it  had  been  an  action  to  recover  back  money  paid  under  a 
mis-apprehension,  there  was  no  case  which  shewed  that  the 
existence  of  means  of  knowledge  of  the  feuctB  by  which  the 
defendant  was  relieved  from  his  liabili^,  would  prevent 
those  fiicts  from  bemg  a  sufficient  answer  to  the  pkintiff s 
demand.  The  present  case,  however,  stood  upon  narrower 
grounds,  and  the  defence  amounted,  in  effect,  to  an  allegation 
of  the  absence  of  all  consideration  for  the  new  promise  made 
when  the  defendant  gave  the  promissory  note  mentioned  in 
the  declaration.  The  authorities,  however,  did  not  wairant 
the  aigument  raised  here  on  behalf  of  the  plaintiff,  for, 
though  there  were  some  dicta  in  the  <dd  cases,  which  went 
to  show  that  the  absence  of  means  of  knowledge  was  a 
necessary  ingredient  in  the  case,  in  the  recent  decision  of 
Kelly  V.  Solari  {a\  it  was  held,  that  in  an  action  for  money 
had  and  received,  money  paid  by  the  plaintiff  to  the  de- 
fendant, under  abon&  fide  fbigetfulness  of  Acts,  which  dis- 
entitled the  defendant  to  receive  it,  may  be  recovered  back; 
and  that  it  is  not  sufficient  to  preclude  a  party  from  re- 
covering money  paid  by  him  under  a  mistake  of  fruits,  that 
he  had  the  means  of  knowledge  of  the  fiu^ts ;  unless  he  paid 
it  intentionally  not  choosing  to  investigate  the  ftcts,  Bize  v. 
Dkluuon  (&),  and  Cox  v.  Prentice  (c),  were  also  cited.  The 
plea,  at  all  events,  was  good  after  verdict.  Ma^on  v. 
Pra^heH{d). 


Ctiannell,  Serjt.,  in  support  of  the  rule.  The  old 
seemed  to  shew,  that  it  was  not  enough  that  the  party  should 
have  made  payment  in  ignorance  of  facts,  but  that  if  he  had 
the  means  of  ascertaining  those  bets  truly,  any  payment 

(a)  9  M.  &  W.  54.  (d)  1  C,  M.  &  R.  798t  S.  C. ; 

(b)  1  T.  R.  286.  Ante,  vol.  3,  p.  472,  O.  S. 

(c)  3  M.  &  Sel.  344. 


BA8TBB  TBBM,  5  VICT.  687 

which  he  made  could  not  be  subsequently  impeached^  and 

the  amount  lecoyered.     The  inconvenience  arising  from 

8och  a  rule  being  allowed  to  prevail  as  was  contended  for.  Public  Officer, 

would  be  great ;  because  it  might  so  happen,  that  a  party  «. 

Gabdnir. 


seek  to  recover  back  money  paid  by  him  after  the 
hpae  of  several  years,  in  the  course  of  which  the  relative 
and  particular  positions  of  the  respective  parties  might 
have  become  altogether  changed.  In  the  case  of  Kelly 
V.  5Mbr^  the  real  ground  of  the  decision  seemed  to  be 
placed  by  Parke,  B.,  upon  the  footing  that  it  would  be 
moonscientious  in  the  defendant  to  have  retained  the 
money  paid  to  him.  Here,  however,  no  such  suggestion 
ooold  be  raised,  because  there  was  nothing  to  shew,  that  the 
plaintiff  stood  in  any  other  position  than  that  of  a  bona  fide 
holder  of  the  bill,  in  respect  of  the  non-payment  of  which 
the  note  was  given,  or  that  he  was  at  all  aware  of  any  altera- 
tion having  been  made  in  the  instrument. 

TntDAJjf  C.  J. — ^The  question  before  the  court  arises 
iqpon  a  plea  pleaded  in  answer  to  the  declaration,  in  which 
the  defendant  says,  in  substance,  that  he  gave  the  promissory 
note,  on  which  the  declaration  is  founded,  in  the  mistaken 
belief  that  he  was  liable  on  a  bill  of  exchange,  upon  which 
he  says  that  he  was  not  liable,  because  after  he  had  indorsed 
it,  the  date  of  the  bill  was  altered  without  his  knowledge. 
The  question  is,  whether  that  is  a  suflBcieut  answer,  without 
an  allegation  that  he  had  not  the  means  of  knowledge  ? 
Whatever  notion  one  might  have  formed  from  the  case  of 
BUbie  ▼•  Lfimletfj  the  recent  decision  of  Kelly  v.  Solari  is 
conclusive,  that  it  is  not  necessary  that  a  plea  of  this  nature 
should  contain  the  additional  allegation,  that  there  was  an 
absence  of  the  means  of  knowledge.  In  fact,  since  that 
case,  which  seems  to  have  been  well  considered  and  deter- 
mined after  considerable  argument,  and  on  looking  into 
die  former  cases,  one  can  regard  the  possession  of  means  of 
knowledge,  as  nothing  more  than  a  very  strong  observation 
to  be  made  to  the  jury,  in  order  to  induce  them  to  believe 
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1842.        that  the  party  had  actual  knowlec^,  and  it  is  difficult  to 
B^  say  that  where  a  party  has  the  means  of  knowledge  in  his 

Public  Officer,  qwu  breast,  yet  that  he  can  deny  the  actual  knowledge.    At 
p.  the  same  time  it  is  by  no  means'  a  conclusive  rule  of  law 

that  because  a  party  has  means  of  knowledge,  therefore  be 
has  actual  knowledge.  The  plea,  therefore,  in  this  case,  is 
sufficient  in  its  present  state,  and  the  point  having  been  left 
to  the  jury,  on  the  allegations  made  in  the  plea,  and  found 
for  the  defendant,  there  is  no  ground  to  sustain  the  motion 
for  judgment  non  obstante  veredicto.  We  may  certainly 
conceive  cases  in  which  the  means  of  knowledge,  or  the 
lache  of  the  party  in  applying  them,  may  be  so  strong  as  to 
alter  the  right,  of  the  parties,  but  when  that  is  so,  it  should 
appear  on  the  other  side,  and  the  defendant  cannot  be  called 
upon  to  negative  such  a  circumstance  in  his  plea.  I  think, 
therefore,  that  this  rule  must  be  discharged,  adding  only 
this  one  observation,  that  the  case  of  this  defendant  is 
much  stronger  than  if  he  had  actually  paid  the  money, 
and  had  brought  his  action  for  money  had  and  received. 
The  case  now  stands  on  the  invalidity  of  the  original  in- 
strument. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  decision 
in  Kelly  v.  Solari  had  certainly  modified  very  considerably 
the  impression  to  be  derived  from  the  earUer  cases,  but  I 
am  not  at  all  prepared  to  say,  that  that  is  not  a  decision 
which  is  well  warranted.  My  Brother  Channel^  has  pointed 
out  an  inconvenience  which  may  arise  fix>m  the  adoption  of 
this  rule,  that  a  party  up  to  the  end  of  six  years  may  be 
called  upon  to  refiind  money  paid  to  him  under  a  mistake, 
but  probably  that  will  not  often  occur,  and  if  there  are  any 
circumstances  to  warrant  the  jury  in  coming  to  the  conclu- 
sion, that  the  party  has  sufiered  an  unreasonable  time  to 
elapse,  they  will  give  them  their  due  weight  by  inferring  from 
them  whether  the  party  had  the  means  of  knowledge,  and 
whether  he  used  due  precaution  in  availing  himself  of  those 
opportunities  which  he  possessed.     I  therefore  think,  that 
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this  case  roust  be  decided  in  accordance  with  that  oi  Kelly        1842. 
y.SoloarL  "" — v ' 

Bell, 
Pnblio  Officer, 

Ebskine,  J. — ^It  appears  to  me  that  Kelly  v.  Solari  has  ^ 

overruled  those  dicta  which  appear  in  the  other  cases,  cited  ^^*d''«*« 
by  my  brother  ChanneUj  and  that  now,  therefore,  it  would 
be  no  answer  to  an  action  for  money  had  and  received,  that 
the  party  who  had  paid  the  money  had  the  means  of  know- 
ing the  &cts  which  took  away  his  liability  to  pay  that 
money.  But  it  appears  to  me,  that  this  case  does  not 
depend  on  this  authority.  This  is  not  an  action  brought 
by  a  person  who  has  paid  money,  to  recover  back  the 
money  so  paid,  with  a  full  knowledge  of  the  circumstances 
which  took  away  his  liability  to  make  that  payment,  but 
diis  is  an  action  on  a  promissory  note,  for  which  the  de- 
fendant says,  that  he  has  never  given  any  consideration,  for 
that  at  the  time  he  gave  the  note,  he  supposed  that  he  was 
liable  to  pay  the  amount  for  which  he  gave  it,  and  that  he 
gave  the  note  in  ignorance  of  the  fact  which  freed  him 
fiom  all  liabili^.  That  is,  that  he  had  no  consideration 
fiir  Mgnmg  the  note,  if  it  turn  out  to  be  true  that  he  was 
igncxrant  of  the  fiu^ts.  The  jury  found  that  he  was  so  ig- 
norant. Then  was  there  no  consideration  for  the  note;  and 
I  think  that  this  case  is  stronger  than  Kelly  v.  Solaris  and 
does  not  bring  into  question  the  point  alluded  to  by 
Mr.  Baron  Parke,  in  his  judgment  in  that  case,  namely, 
whether  it  was  conscientious  in  the  party  to  retain  the 
money  paid. 

Cbesswell,  J. — I  also  think  that  this  rule  must  be  dis- 
chai^ged.  It  has  not  been  contended  to-day,  that  the  de- 
fendant did  not  put  a  right  construction  upon  this  plea  at 
Nisi  FriuSy  and  I  have  no  doubt  that  he  did.  The  real 
question  raised  by  the  plea  is,  whether  in  point  of  &ct,  the 
defendant  gave  this  note  after  the  alteration  of  the  bill  of 
exchange,  for  the  amount  of  that  bill,  and  that  has  been 
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1842.  found  for  the  defendant.  Then  is  the  plea  itself,  a  good 
^~^^^^  plea?  Does  it  sufficiently  negative  the  knowledge  of  the 
Pablic  Officer,  fact  of  alteration,  or  should  it  have  gone  on  to  deny  that 
the  defendant  had  the  means  of  knowledge?  The  case  has 
been  argued,  first,  as,  if  it  were  an  action  to  recover  back 
money  which  had  been  paid,  as,  if  it  were,  KeUy  v.  Solari 
would  be  a  direct  authority.  I  cannot  think  that  that 
case  is  at  all  at  variance  with  the  former  decisions.  It 
is  true  that  means  of  knowledge  may  be  evidence  of  actual 
knowledge  more  or  less  urgent,  according  to  the  circum- 
stances of  the  case,  but  I  know  no  case  in  which  it  has 
been  decided  that  the  means  of  knowledge  are  equivalent 
to  knowledge.  In  Mills  v.  Duncan,  there  were  means  of 
knowledge,  and  it  was  held  that  the  plainti£P  was  entitled 
to  recover  back  the  money  paid,  notwithstanding  the  ex- 
istence of  those  opportunities;  and  one  of  the  learned 
judges  said  that  he  might  recover,  because  he  had  not  been 
guilty  of  any  laches.  But  if  the  means  of  knowledge  were 
equivalent  to  actual  knowledge,  how  could  the  question  of 
laches  intervene  ?  If  the  party  chose  voluntarily  to  pay,  hav- 
ing actual  knowledge,  he  would  not  be  entitled  to  recover;  so, 
on  the  other  hand,  if  the  means  of  knowledge  was  an  equiva- 
lent, how  could  the  absence  of  laches  affect  the  questicHL 
Therefore,  that  case  is  consistent  with  Kelly  v.  Soban,  Bat 
on  the  second  point,  it  appears  to  me,  also,  that  this  case  is 
very  strongly  in  favour  of  the  defendant.  This  is  not  an  ac- 
tion to  recover  back  money  paid ;  aman  who  has  paid  money 
voluntarily,  without  consideration,  gives  it,  and  cannot  re- 
cover it  back  again ;  but  if  a  man  promises  to  pay,  and  does 
not  pay,  he  may  excuse  himself,  by  saying  that  hehad  nocon- 
sideration.  So,  here,  the  defendant  says  in  truth,  **  there  was 
no  consideration  for  this  note ;  you  have  no  claim  on  me  for 
it ;  and  though  I  promised  to  pay,  it  is  nudum  pactum,  and  I 
will  not  pay."  Then  would  means  of  knowledge  form  a  om- 
sideration  for  the  note  ?  The  plea  says,  that  the  only  con- 
sideration for  the  note,  was  his  supposed  liability.     Suppose 
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the  allegation  that  the  defendant  had  no  consideration  at        1842. 
all,  was  struck  out,  and  you  were  to  read  this  plea,  as  if  the     ^'^^ 
defendant  said  that  he  had  no  consideration  for  the  note,  P»^U<^  Officer, 

&c« 

except  his  supposed  liabiUty,  could  the  plaintiff  have  replied,  «. 

^yoa  bad  means  of  knowing  that  you  were  not  liable." 
Are  means  of  knowledge  in  point  of  law,  a  good  coh- 
Bideration  for  making  a  promissory  note  ?  I  cannot  find  any 
case  which  warrants  that  conclusion ;  and  I  think  that  this 
rule  must  be  dischai^d. 

Rule  dischai^ged. 


Gardnbb. 


FouLKES  V.  ScARPE  and  Others. 

f^ ASE.     The  declaration  stated,  that  before,  &c.,  certain  In  an  action  on 
rooms  and  apartments,  part  and  parcel  of  a  certain  dwell-  brought  by  a 
inir  house,  or  messuage  and  premises,  together  with  certain  reversioner  for 

o  ^  '  o  *  '       o  injury  done  to 

fiimitare,  chattels,  and  effects,  to  wit,  &c.  of  the  plaintiff,  his  reversion, 

^,  •     .1  .J  .  i*  •  the  declaration 

then  were  m  the  possession  and  occupation  of  a  certain  per-  alleged  that 
son,  to  wit,  one Stafford,  as  tenant  thereof,  the  rever-  ^Japaitoen 

part  of  a  dwel- 
fing  house  of  the  plaintiff,  and  certain  furniture  of  the  plaintiff  were  in  the  possession  of  one  S., 
wbo  occupied  the  same  with  the  use  of  the  staircase  and  landings,  as  tenant,  at  a  certain  rent, 
yel  the  defendants  contriving  to  injure  the  plaintiff,  and  to  deprive  him  of  the  benefit,  which  he 
derhred  from  the  letting  of  the  same,  wrongfully  broke  and  entered  the  said  rooms,  and  made  a 
great  noise  and  disturbance  therein,  and  tore  down  and  prostrated  the  ceiling  over  the  landine 
of  the  staircase  and  the  roof  over  the  same,  and  tore  down  divers  chimnies,  and  broke  ana 
demolished  divers  glass  windows,  and  there  seized  and  took  certain  furniture  and  converted  the 
SUM,  whereby,  &c. ;  the  defendants  pleaded  as  to  the  grievance  so  far  as  related  to,  and  were 
occesiooed  by  the  said  breaking  and  entering  the  said  rooms  and  apartments,  and  making  the  said 
Boise  therein,  and  tearing  down  and  prostrating  the  ceiling  and  roof,  and  tearing  aown  the 
chimiiies  and  breaking  the  windows,  that  on  N.  S.  being  seised  in  fee  of  the  said  dwelling  house, 
&e^  demised  the  same  to  one  C.  H.,  for  a  term  yet  unexpired,  and  G.  H.  having  become 
ponessed  diereof,  was,  at  the  same  time,  also  possessed  of  certain  furniture  therein ;  that  C.  H. 
afterwards,  by  a  certain  indenture  made  between  him  and  the  defendants,  and  certain  creditors, 
assigned  the  said  furniture  to  the  defendants  for  the  use  of  his  creditors,  the  said  defendants  to 
he  at  liberty  upon  certain  contingencies,  to  enter  and  seize  the  same ;  that  afterwards  the  said 
dwdHng  house,  &c.,  became  and  were  vested  in  the  plaintiff,  and  the  defendants,  upon  breach  of 
the  terms  of  the  said  indenture,  were  desirous  of  entering  and  seizing  the  furniture,  and  because 
8.  refosed,  upon  beinff  requested,  to  suffer  or  permit  the  defendants  to  enter  into  and  upon  the 
said  rooms,  fiic,  for  the  purpose  of  seizing  the  said  goods,  therefore,  the  defendants,  for  the 
same  purpose  did  break  and  enter  into  and  upon  the  said  rooms  and  apartments,  and  the  said 
staircase  and  landing,  and  did  to  a  little  and  necessary  degree,  tear  down  and  prostrate  the 
ceiling  over  the  said  staircase  and  landing,  and  the  roof  over  the  same,  and  did  tear  down  the 
said  cninmies,  and  break  and  demolish  the  said  windows,  and  did  seize  the  said  goods,  doing  and 
nsing  no  more  damage  or  violence  than  was  necessary  in  that  behalf :  Hdd,  on  demurrer,  that 
the  plea  aflRmled  no  sufficient  answer,  by  way  of  justification  to  the  allegations  in  the  de« 
danoioB. 

Y  Y   2 
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FOULKES 

O. 
SCARPE 

•nd  Othen. 


sion  thereof  then  and  still  belonging  to  the  plaintiff,  which 

said Stafford,  held,  occupied,  and  possessed  the  said 

furnished  rooms  and  apartments,  and  the  use  of  a  certain 
staircase  and  landings  thereto  belonging,  with  the  appur^ 
tenances  as  monthly  tenant  thereof,  to  the  plaintiff,  upon 
and  at  a  certain  rent,  to  wit,  &c  Yet  the  defendants,  well 
knowing  the  premises,  but  contriving  and  wrongfully  in- 
tending to  injure  and  aggrieve  the  plaintiff,  and  to  deprive 
him  of  the  benefit  and  advantage  which  he  derived,  and  the 
just  gains  and  profits  which  might  and  could  have  accrued 
to  him  from  the  letting  of  the  said  rooms  and  apartments 

with  the  furniture,  &c.,  to  the  said Stafford,  and  from 

the  continued  possession  and  occupation  thereof,  by  her  the 

said Stafford,  as  such  tenant,  &&,  to  wit,  on  the  2Dd 

March,  1841,  and  on  divers  other  days  and  times  before 
the  commencement  of  this  suit,  wrongfully  and  injuriously 
broke  and  entered  the  said  rooms  and  apartments,  and  then 
made  a  great  noise  and  disturbance  therein,  and  then  tore 
down  and  prostrated  the  ceiling  over  the  landing  of  the 
staircase,  and  the  roof  over  the  same,  and  then  tore  down 
divers,  to  wit,  ten  chimnies,  and  broke  and  demolished 
divers,  to  wit,  ten  glass  windows,  of  and  belonging  to  the 
said  rooms  and  apartments,  and  then  seized  and  took  the 
said  furniture,  &c,  from  and  out  of  the  possession  of  the 
said Stafford,  and  carried  away,  converted,  and  dis- 
posed thereof  to  their  own  use,  whereby  the  said  rooms 
and  apartments  were  rendered  and  still  are  of  no  use  or 
value  to  the  said  plaintiff,  and  the  said  rooms,  &c.,  were 
rendered  unfit  for  the  residence  and  habitation  of  the  said 

Stafford,  and  the  said Stafford  was  compelled, 

obliged,  and  then  did  quit  and  abandon  the  said  rooms, 
&c.,  and  gave  up  and  surrendered  the  tenancy  therein. 
Damage. 

The  defendants  pleaded,  fourthly,  as  to  the  supposed 
grievances  in  the  declaration  mentioned,  so  fiur  as  the  same 
relate  to  and  were  occasioned  by  the  said  breaking  and 
entering  the  said  rooms  and  apartments,  and  making  the 
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laid  noise  and  disturbance  therein,  and  tearing  down  and 
[HXistrating  the  said  ceiling  and  roo^  and  tearing  down  the 
said  chimnieSy  and  breaking  and  demolishing  the  said  glass 
windows,  that  heretofore,  &c,  to  wit,  on  the  29th  Septem- 
ber, 1834,  one  E.  W.  and  N.  S.  were  seised  in  their 
demesne  as  of  fee,  of  and  in  the  said  dwelling  house, 
and  of  and  in  the  said  rooms  and  apartments,  stair^ 
case,  and  landing,  and  being  so  seised,  by  a  certain  in- 
denture of  lease  then  made  between  the  said  E.  W.  and 
N.  S.  of  one  part,  and  Charles  Hallett  of  the  other  part, 
the  sud  K  W.  and  N.  S.,  demised  the  said  dwelling  house, 
and  rooms,  and  apartments,  staircase  and  landing  to  the 
said  Charles  Hallett,  &c  for  twenty-one  years  next  en- 
stung  ;  whereupon  the  said  Charley  Hallett  then  entered 
into  and  upon  the  said  dwelling  house,  &c,  and  became 
and  was  possessed  thereof  for  the  said  term  so  to  him 
granted  as  aforesaid;  and  the  said  Charles  Hallett,  after 
the  making  of  the  said  indenture,  and  whilst  he  was  pos- 
sessed of  the  said  messuage,  &c.,  to  wit,  on  the  29th 
Jane,  1840,  was  also  possessed  of  divers  goods,  chattels, 
fiuniture  and  effects  in  and  upon  the  said  dwelling  house, 
and  in  the  said  rooms,  apartments,  staircase,  and  landing, 
and  afterwards,  while  the  said  C.  Hallett,  was  so  possessed, 
&C.,  and  before,  &c.,  to  wit,  on  the  day  and  year  last 
aforesud,  by  a  certain  indenture,  bearing  date,  &c,  then 
made  between  the  said  C.  Hallett  of  the  first  part,  the 
defisndants  and  one  J.  S.  Netdefold  of  the  second  part,  and 
the  several  other  persons,  creditors  of  the  said  C.  Hallett, 
who  had  subscribed  their  names  thereto,  of  the  third  part 
(profert),  which  said  indenture,  after  reciting  that  the  said 
C.  Hallett  was  indebted  to  the  several  persons  parties  to 
the  said  indenture,  of  the  second  and  third  part,  in  certain 
sums  of  money,  and  was  not  prepared  to  satisfy  the  same, 
&C.,  in  pursuance  of  an  agreement  therein  described,  the 
defendant  did,  by  the  said  indenture  assign  unto  the  de- 
fendants and  the  said  Nettlefold,  &c.,  all  and  singular  the 
said  furniture,  fixtures,  and  effects,  in  and  about  the  said 
house,  and  the  said  rooms,  &c ;  and  it  was  by 


1842. 


FOULKES 

o. 

Scaepe 

and  Others. 
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O. 

SCARFK 

and  Othen. 


the  said  indenture  further  agreed  between  the  said  parties, 
and  particularly  by  the  said  C.  Hallett,  that  the  said  de- 
fendants and  Nettlefold,  should,  at  any  time  during  the 
continuance  of  the  said  indenture,  be  at  liberty  to  enter 
upon  the  said  premises,  and  see  the  state  and  condition  of 
the  said  several  articles  of  furniture,  &c.,  and  in  case  the 
same,  or  any  part  thereof,  should  be  removed  from  the  said 
premises ;  or  the  rent  should  be  in  arrear  for  more  than  six 
months ;  or  the  rates  and  taxes  not  paid  for  seven  months; 
or  in  case  the  said  C.  Hallett  should  not  well  and  truly  pay 
certain  instalments  thereinbefore  agreed  to  become  payable 
by  him  at  certain  periods,  &c.;  the  said  defendants  and 
Nettlefold  should  be  at  liberty,  and  they  had  thereby  ex- 
press authority  to  dispose  of  the  said  furniture,  &c.,  for^the 
best  price  to  be  got  for  the  same,  and  for  that  purpose  to 
enter  the  aforesaid  dwelling  house,  and  rooms,  and  Bpait- 
ments,  staircase,  and  landing,  in  which,  &c,  and  remove  the 
same  fiimiture,  &c.,  and  out  of  the  produce  thereof  after  the 
payment  of  the  expenses  of  the  sale,  to  pay  all  rent,  taxes, 
and  outgoing,  if  any,  which  might  have  accrued  due,  and 
in  the  next  place,  to  pay  the  several  creditors,  parties 
thereto,  of  the  second  and  third  parts,  rateably  and  in  pro- 
portion with  their  several  debts ;  that  afterwards,  and  be- 
fore the  said  times,  when,  &c.,  to  wit,  on  the  1st  January, 
1841,  all  the  estate  and  interest  in  the  said  messuage,  and 
rooms  and  apartments,  staircase,  and  landing,  by  assignment 
thereof,  then  made,  came  and  was  vested  in  the  plaintiff, 
and  thereby  the  plaintiff  became  and  was  entitled  to  the 
said  estate,  in  the  declaration  mentioned ;  and  after  the 
making  of  the  said  last  mentioned  indenture,  and  before 
the  committing  of  the  grievance  in  the  introductory  part 
of  this  plea  mentioned,  or  any  or  either  of  them,  the  sum 
of  202.,  by  the  indenture  payable,  became  due  and  payable 
from  the  said  C.  Hallett  to  the  defendants  and  Nettlefold, 
but  the  said  C.  Hallett  did  not  nor  would,  well  and  truly, 
pay  the  same,  and  the  said  C.  Hallett  then  made  de&ult 
in  payment  thereof;  and  the  defendants  ftirther  say,  that  at 
the  said  times  when,  &c.,  the  said  sum  of  20L  remained 
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and  was  due  and  unpaid,  and  because  the  said  goods,  8cc., 
80  baigainedy  &c,  before  and  at  the  time,  &c.,  were  in  and 
upon  the  sud  dwelling  house,  &c.,  and  because  the  de- 
fendants were  desirous  of  selling  and  disposing  of  the  said 
goods,  &c.,  and  to  seize  and  take  the  same  for  that  purpose ; 

and  because  the  said Stafford,  at  the  said  times  when, 

&C.,  refused,  upon  being  requested  by  the  said  defendants 
80  to  do,  to  suffer  or  permit,  and  would  not  suffer  or  permit, 
the  defisndants  to  enter  into  or  upon  the  said  rooms  and 
apartments,  staircase  and  landing,  for  the  purpose  of  seizing 
and  taking  from  and  out  of  the  same,  the  said  goods,  &c., 
80  that  the  defendants  and  the  said  Nettlefold  might  sell 
and  dispose  of  the  same ;  therefore  the  said  defendants,  at 
the  said  times,  when,  &c,  in  order  and  for  the  purpose  of 
seising  and  taking  from  and  out  of  the  said  rooms  and 
tqportments,  and  from  and  out  of  the  said  staircase  and 
landing  the  said  goods,  &c.,  that  the  said  defendants  and 
Nettlefidd,  might  sell  and  dispose  of  the  same,  did  break 
and  enter  into  and  upon  the  said  rooms  and  apartments,  and 
into  and  upon  the  said  staircase  and  landing,  and  made  a 
little  noise  and  disturbance  therein,  and  did,  to  a  little  and 
neceMaiy  degree,  tear  down  and  prostrate  the  ceiling  over 
the  said  staircase  and  landing,  and  the  roof  over  the  same, 
and  tear  down  the  said  chimnies,  and  break  and  demolish 
the  said  windows,  and  at  the  said  times  when,  &c.,  did 
seize  and  take  from  and  out  of  the  said  rooms,  &c.,  the  said 
goods,  &C.,  doing  and  using  no  more  damage  or  violence 
than  was  necessary  in  that  behalf  for  the  purpose  of  seizing 
and  taking  away  the  said  goods  and  chattels,  &c.,  for  the 
purposes  aforesaid,  which  are  the  said  alleged  grievances, 
in  the  introductory  part  of  this  plea  mentioned.  Veri* 
fication. 

Demurrer;  for  that  although  the  said  defendants  profess 
to  justify  and  answer  the  grievances  in  the  declaration 
mentioned,  so  fiu*  as  the  same  relate  to  them,  and  were  oc- 
casioned by  the  breaking  and  entering  the  said  rooms  and 
apartments,  and  making  the  noise  and  disturbance  therein. 


1842. 


FOULKES 

O. 
SCAEPB 

andOthen 


OK  roans  or  PBAcricEy  c.  p. 

and  tenng  down,  fte,,  the  and  plea  does  not  shew  or  stite 
aoT  matter  or  thing  that  can,  in  law,  jostifr  the  same,  or 
authoriac  sodi  violence  or  injnrr  to  the  said  ceiling,  loo^ 
chjmnirs  or  ghaa  window^  or  anv  of  them,  or  any  put 
tfaefeo£  And  abo.  Sir  that  the  said  defendants^  in  their 
plnL  do  not  state  wheieiure  it  was  necessary  for  the  le- 
Bkoral  of  the  snd  goods  and  diattels»  that  they  should  tat 
down  and  ytwtiale  the  ceiling  orer  the  landing  of  the  aid 
staircase  and  the  roof  ofer  the  same,  or  the  chinmies^  or 
either  of  them,  &c. 

Bm^ag,  Seijt^  in  support  of  the  demmrer.  The  de- 
fence set  op  faj  the  plea,  was  dearly  insnfBcient,  fcr 
although  the  defendants  m^ht  hare  had  a  right  to  seis 
and  cany  away  the  goods,  the  exercise  of  that  right  cooU 
not  josdfr  the  coaunisBion  of  soch  acts  as  were  chaiged 
bT  the  declaration  and  admitted  by  the  jdea;  nameij,  the 
breaking  throogh  the  roof  of  the  house,  and  the  ceiling  of 
the  landing.  TiKKe  acts  were  not  shewn  to  have  been 
necessary,  and  the  plea  onlf  in  efiect  allied,  that,  because 
the  defendants  had  a  right  to  seixe  the  goods,  therefore, 
they  had  polled  down  the  roof  and  chimnies.  This  wis 
no  justification  of  the  subject  of  complaint,  because  it  did 
not  answer  that  which  was  the  real  ground  of  action.  The 
plaintiff  was  not  bound  to  new  assign,  (a) 

He  was  then  stof^ped  by  the  Court,  who  called  upon 

ChanMelly  Seijt^  to  sn[q)ort  the  plea.  The  question  was 
whether  the  breaking  down  the  roof  and  ceiling  was  a 
distinct  trespassi,  or  whether  it  was  not  mere  matter  of 
aggravation  ?  The  gist  of  the  declaration  was  the  bieakiog 
and  entering  the  rooms ;  the  acts  committed  before  that, 
which  was  the  substantire  trespass  alleged,  were,  therefore, 
matter  of  aggravation  only.     The  defendants^  by  their 

(«)  1  Wms.  Sannd.  296»  n.  1 ;     T.  R.  297 ;   BmA  t.  Purler,  1 
Vide  alao  PkiOipt  v.  Htmymie^  5      Biag.  N.  a  72. 
C.  &  AkL  290;  n^kr  t.  Ook,  3 
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piesy  said  that  they  had  a  right  to  enter  the  rooms,  and  by 
saying  that  they  did  so,  ^^with  a  little  noise  and  dis- 
turbance," and  that  they  did  ^^  to  a  little  and  necessary  de- 
gree, tear  down  the  roof,"  &c.,  they  alleged,  by  implication, 
that  those  acts  were  necessary.  If  the  defendants  were  en- 
titled to  enter  the  rooms,  and  could  not  do  so,  without 
breaking  down  the  roof  and  ceiling,  they  were  primd  fiicie 
jostified  in  taking  that  course,  and  it  was  for  the  plaintiff 
to  new  assign,  and  shew  that  it  was  unnecessary  to  act  with 
such  violence. 


1842. 


FOULKBS 

O. 

SCABPB 

and  Othen. 


ToiDAL)  C.  J. — ^It  appears  to  me,  that  the  subject-matter 
cf  oomphdnt,  that  of  breaking  down  the  roof,  chimnies, 
&C.,  is  so  perfectly  distinct  from  the  entry,  that  it  behoves 
the  defendants  to  shew  much  more  distinctly  then  they 
have  done,  the  impossibility  of  effecting  an  entry,  except 
by  the  mode  which  is  stated.  The  plaintiff  must  have 
judgment  in  this  case. 

Judgment  for  the  Plaintiff. 


Blake  v.  Beaumont. 

ISHEEf  Serjt.,  moved  for  a  rule,  calling  upon  the  plwitiff  Wbere  b  an 
to  shew  cause  why  the  verdict  entered  on  the  second  count  guniMit  on^i 
in  this  action  for  the  plaintiff  should  not  be  set  aside,  and  a  ^^^  ®^*?" ,, 

^  ^    '  change  by  the 

verdict  entered  for  the  defendant     It  was  an  action  of  as-  indorsee 
sumpsit,  and  the  second  count  in  the  declaration  was  by  the  acceptor,  the 
[daintiff  as  indorsee  agfdnst  the  defendant  as  acceptor  of  a  ^iv^  statLur 
bill  of  exchamre.     It  stated  that  Messrs.  Brameld,  and  Co.  the  Wll  to  be 

...      P*y«ble  at 

on  the  9th  October,  1841,  made  their  bill  of  exchange  in  Messrs.  W. 

writing,  and  directed  the  same  to  the  defendant,  and  thereby  alleged  pre- 
sentment at 


nr  banking  boose,  and  non-payment,  and,  at  the  trial,  the  bill  appeared  to  bear  a  general 

Ueo.  4,  c.  78,)  with  a  memorandum,  maainf  it  payable  at  Me» 
W.  and  Ca*s :  Hdd,  that  there  was  no  material  variance  between  the  allegation  and  the  proo( 


essrs. 


acceptance,  (under  the  1  &  2  Geo.  4,  c.  78,)  with  a  memorandum,  making  it  payable 

W.  and  Ca*s :  Hdd,  that  there  was  no  material  variance  between  the  allegation  an( 

for  that  akhoogh  the  bill  was  not  payable  at  Messrs.  W.  and  Co.*s  only,  yet  as  tho  aoceDtance 

pointed  out  th«r  boose  as  a  place  of  payment,  it  was  not  competent  to  the  defendant  to  ruse  the 


lOD  that  the  instroment  was  misdescribed. 
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1842.  required  the  defendant  to  pay  to  their  order  in  London, 
^2][^  three  months  after  the  date  thereof,  the  sum  of  4821  16«., 
«•  and  the  defendant  then  accepted  the  said  last  mentioned  bill, 

payable  at  a  certain  place  in  London,  to  wit,  at  the  banking 
house  of  Messrs.  Williams,  Deacon,  and  Ca,  and  the  said 
Messrs.  Brameld,  and  Co.  then  indorsed  the  same  to  the 
plaintiff  of  which  the  defendant  then  had  due  notice,  and 
then  promised  the  plaintiff  to  pay  the  amount  thereof  ac- 
cording to  the  tenor  and  effect  thereof  and  of  hb  acceptance 
thereof;  the  count  then  alleged  presentment  at  Messrs.  Wil- 
liams, Deacon,  and  Go's,  and  non-payment  Plea :  non- 
assumpsit. 

The  cause  was  tried  before  Gumey^  B.,  at  the  spring 
assizes  for  the  county  of  Surrey,  when,  upon  the  produc- 
tion of  the  bill  it  appeared  to  bear  a  general  acceptance, 
with  a  memorandum  making  it  payable  at  Messrs  Williams, 
Deacon,  and  Ca  Presentment  and  dishonour  were 
proved.  It  was  thereupon  objected  that  the  count  was  not 
supported  by  the  proof  given ;  for  that  the  plaintiff  had 
declared  upon  a  special  acceptance,  the  bill  being  stated  to 
be  payable  at  a  particular  place,  whereas  the  bill  itself  bore  a 
general  acceptance  only,  there  being  nothing  to  render  it 
payable  only  at  Messrs.  Williams  and  Co.,  and  not  elsewhere. 
The  learned  judge  refused  to  entertain  the  objection,  and 
a  verdict  was  returned  for  the  plaintiff.  Leave  was, 
however,  given  to  make  the  present  motion  to  enter  the 
verdict  for  the  defendant,  on  the  ground  of  the  supposed 
variance  between  the  allegation  and  the  proo£ 

It  was  now  submitted  that,  the  acceptance  allied  in  the 
declaration  was  a  qualified  acceptance  only,  while  that  which 
was  proved  in  evidence  was  a  general  acceptance,  and  that 
the  defendant  was  entitled  to  succeed  upon  this  implication, 
on  the  ground  of  the  variance.  The  1  &  2  Greo.  4,  c.  78, 
provided,  that  if  any  person  shall  accept  a  bill  payable  at 
the  house  of  a  banker  or  other  place,  without  further  expres- 
sion in  his  acceptance,  such  acceptance  shall  be  deemed  and 
taken  to  be  to  all  intents  and  purposes  a  general  acceptance ; 
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bat  if  the  acceptor  shall,  in  his  acceptance,  express  that  he        1842. 
accepts  the  bill,  payable  at  a  banker's  house  or  other  place        blake 

ooly,  and  not  otherwise  or  elsewhere,  such  acceptance  shall  «• 

,  Beaumont. 

be  deemed  and  taken  to  be  to  all  intents  and  purposes  a 
qualified  acceptance  of  such  bill,  and  the  acceptor  shall  not 
be  liable  to  pay  such  bill,  except  in  default  of  payment,  when 
nebi  payment  shall  have  been  first  duly  demanded  at  such 
iMmker's  house  or  other  place."  The  meaning  of  the  count 
)bviously  was,  that  the  bill  was  payable  at  Messrs.  Williams 
lod  Go's.,  and  not  elsewhere,  and  the  instrument  was,  there- 
at^ mis-described.  [Tindaly  C.  J., — I  do  not  see  how  you 
am  say  that  this  is  a  variance,  because  the  plaintiff  has  been 
nore  particular  than  he  need  be  ;  he  has  proved  the  pre- 
lentment  in  the  terms  which  he  has  used  in  the  count] 
But  it  was  not  because  a  party  followed  the  very  words  of 
in  instrument  in  alleging  its  legal  effect  that  a  variance 
might  not  arise,  (a) 

TiNDAL,  C.  J.— The  effect  of  the  statute  1  &  2  Geo.  4, 
c.  78,  is  to  reUeve  parties  fi'om  the  necessity  under  which 
they  previously  lay,  and  to  allow  them  to  treat  that  as  a 
general  acceptance  which  before  was  only  a  special  accept- 
ance requiring  special  presentment     Although  there  is  in 
the  present  case  a  general  acceptance  of  the  bill,  that  will 
indade  the  place  at  which  the  bill  is  stated  to  be  payable  in 
the  count,  as  well  as  all  others,  and  it  does  not  lie  in  the 
mouth  of  the  defendant  to  say  that  the  bill  is  not  payable 
at  the  place  specified  in  the  count,  when  that  b  the  very 
place  which  he  has  pointed  out  by  his  acceptance  as  that  at 
which  the  instrument  will  be  paid. 

The  rest  of  the  Court  concurred. 

Rule  refiised.  (b) 

(a)  Vide  Chitty  on  Pleading,  Bing.  214.  S.  C.  1  Mo.  &  Sc. 

voL  1,  p.  306.  387 ;  Exon  v.  RMiseU^  4  Mo.  & 

(6)  The  following  cases  were  Sel.  505. 
referred  to ;    Qibb  v.  Mother,  8 
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The  motion 
for  a  rale  for  a 
new  trial,  after 
atrial  had  in 
Term,  may  be 
made  within 
four  dayt  after 
the  retnrn  day 
of  the  diatrin- 
gaa,  and  need 
not  be  made 
within  four 
dayiof  th« 
trial 


Pbbkins  v.  Vauohan. 

M  ALFOURD,  Seijt.,  moved  for  a  rule  for  a  new  trial, 
on  the  ground  of  the  improper  reception  of  evidence.  The 
trial  was  had  on  Monday,  the  2nd  of  May,  and  the  dis- 
tringas was  returnable  on  the  3rd  of  May.  The  present 
motion  was  made  on  Saturday,  the  7th  of  May,  It  was 
questionable  whether  the  motion  was  in  time,  and  whether 
it  might  be  made  within  four  days  after  the  return  day  of^ 
the  distringas,  or  whether  the  rule  was  imperative  that  it 
should  be  made  within  four  days  after  the  trial  Mason  v. 
Clarke  (a)  was  cited. 


The  Court  entertained  the  motion,  and  granted  a  rule 
nisi. 

Rule  granted. 

(a)  1  Cr.  &  Jer.  411 ;  Ante,  vol.  1,  p.  288,  O.  S. 


Needham  r.  Bbistow. 

Where  a  de-  ISHEE^  Serjt,  moved  for  a  rule,  calling  upon  the  plain- 
to  be  relieved  tiff  in  his  action,  to  shew  cause  why  the  order  made  bj 
seqaetK^^ofa  Lord^^wiaw,  on  the  15th  March,  should  not  be  rescinded; 
J"^.*"  °^®'»  why  the  writ  of  capias,  issued  in  pursuance  of  that  order 
plaintiff  to  issue  should  not  be  set  aside  for  irregularity,  and  why  the  bail- 
under  the  1  fit  bond,  given  by  the  defendant  to  the  sheriff  of  the  countj 
hrnotnJ^^'  of  Nottingham,  should  not  be  given  up  to  be  cancelled? 

cessary  that  he 

should  bring  the  affidavits  before  the  Court  on  which  that  order  was  obtained,  if  he  does  not  se^ 
to  impeach  the  grounds  upon  which  it  was  obtained,  but  where  he  seeks  to  shew  that  the  order 
has  been  granted  upon  insufficient  grounds,  he  must  briuff  such  affidavits  before  the  Court. 

It  is  the  course  or  practice  that  the  affidavits  in  support  of  an  application  to  a  judge  at  Chambers, 
are  filed  with  the  judge's  clerk,  who  returns  them  to  the  Rule  Office  on  the  last  day  of  Term ; 
where  such  affidavits  are  required  to  be  produced  before  the  ordinary  time  for  retoming  them, 
theproper  course  is  to  give  notice  to  the  judge's  clerk  to  that  effect. 

The  Court  have  the  power,  under  the  6th  sect,  of  the  1  fie  2  Vict.  c.  1 10,  to  order  a  bail  bond 
to  be  given  up  to  be  cancelled. 

An  indorsement  upon  a  writ  of  capias,  "  This  writ  was  issued  by  H.  W.  N.  of  the  Fleet 
PrifOD,  in  the  parish  of  St  Bride,  in  the  City  of  London,"  is  a  safficient  indonement. 
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The  motion  wbs  founded  upon  a  series  of  affidavits,  tending       1842. 
to  impeach  the  truth  of  the  statements,  upon  which  the     needhIm' 
order  of  the  learned  judge  had  been  founded,  and  denying  *• 

that  the  defendant  had  any  intention  of  quitting  this 
^oantrj,  as  had  been  suggested.  There  was  also  an  ob- 
ecdon  raised  to  the  regularity  of  the  writ  of  capias,  that  it 
fas  not  properly  indorsed  with  the  name  of  the  person  by 
irhom  it  was  issued,  according  to  the  form  given  by  the 
i  &  2  Vict  c.  1 10.  The  indorsement  was :  ^'  This  writ  was 
mied  by  the  Hon.  H.  W.  Needham,  of  the  Fleet  Prison, 
n  the  parish  of  St  Bride^  in  the  City  of  London,  the 
ilaintiff  in  person." 

JBewtpas,  Seijt,  and  ChauneU^  Serjt,  now  shewed  cause, 
ind  contended  that  the  indorsement  was  sufficient  The 
ibject  was  that  the  party  issuing  the  writ  might  be  found, 
ind  if  he  was  an  inmate  of  a  prison,  there  could  be  no 
liflBcol^  in  finding  him. 

Shee.  The  plainti£P  was  not  ''of*  the  Fleet  Prison, 
lecause  he  happened  to  be  temporarily  confined  there. 
Fbe  form  of  indorsement,  given  by  the  statute,  was :  '^  This 
mrit  was  issued,  in  person,  by  the  plaintiff  within  named, 

f ho  resides  at J*    The  Fleet  Prison  was  not  the 

)laoe  cS  the  plaintiff's  residence,  but  only  of  his  temporaiy 
cgonni. 

TmDAL,  C.  J. — The  indorsement  is  sufficient  It  would 
lave  been  a  sufficient  description  of  a  person  in  an  affidavit, 
nd  it  is  sufficient  in  this  case. 

Bampas  and  ChannelL  The  defendant,  in  applying  to 
lie  Court  to  set  aside  the  judge's  order,  should  have 
roi^ht  before  the  Court  the  affidavits  upon  which  that 
rder  was  obtained,  and  the  rule  should  have  been  drawn 
p  an  reading  those  affidavits.     In  Cooper  v.  Foulkes  (a\ 

(a>  3  Scott,  N  R.  p.  200  ;  S.  C.  Ante^  vol.  9,  p.  46,  O.  S.   ' 


before  the  Court  Where  are  the  affidavits  ii 
&ct?  The  course  of  practice  is,  that  the  ai 
support  of  an  ^iplicattou  (or  a  judge's  order,  arc 
the  judge's  clerk,  vbo,  unless  previoufll;  direct 
them  until  the  last  daj  of  Term,  when  they  i 
the  rule  office.  CreituieU,  J. — There  may  be  tl 
tion  in  the  necessity  for  producing  the  affidavit! 
case ;  that  when  a  party  is  seeking  to  shew  tha 
should  not  have  been  made,  the  Court  ought 
the  materials  before  them  upon  which  that 
founded,  but  a  party  may  come  and  ask  to  be  rel 
the  effect  of  an  order,  without  impugning  the  a 
In  the  case  of  Cooper  v.  Foulket,  it  was  the  ofa 
application  to  impeach  the  ori^nal  rule.  This 
application  under  the  6th  secdon  of  the  1  &  2  Vi 
The  only  grounds  upon  which  that  part  of  the  a 
which  desired  that  the  bul-bond  might  be  ^vei 
cancelled  arose,  was  upon  the  merits.  The  < 
already  decided  that  the  writ  of  capias  was  nnim] 
the  order  of  Lord  Denman,  was  not  impeachec 
ground  of  irregularity,  and  the  Court  would  no 
present  mle  absolute  for  giving  up  the  bail-hoc 
no  grounds  were  laid  for  that  application.  Tht 
to  interfere,  which  the  Court  possessed,  was  gi' 

Alh  aivt\r\n  nf  thp   atnhirp.  hnt   tlinf  (vintnmpd  ni 
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Eb8KINE»  J* — If  upon  the  merits^  the  plaintiff  had  no       1842. 
right  to  insist  upon  the  bail-bond  being  given,  surely  the    ^^^hIm 

defiendant  may  ask  the  Court  to  set  it  aside.  •• 

•^  Briatow. 

TiSDALf  C.  J. — ^Let  the  rule  be  made  absolute  for  can- 
eelling  the  bail-bond,  the  costs  to  be  costs  in  the  cause. 
The  defendant  has  asked  too  much,  and,  therefore,  cannot 
obtain  his  costs,  and  he  has  not  brought  the  proper  ma- 
terials before  the  Court  upon  which  to  impeach  the  order. 

CoLTifAN,  J. — ^The  proper  course  would  have  been  to 
give  notice  to  the  judge's  clerk,  who  held  the  affidavits,  to 
bring  them  into  Court,  and  then  this  rule  would  have  been 
drawn  up  upon  reading  those  affidavits. 

Rule  absolute  accordingly. 


GiRAUD  t7.  Austen. 

tSHEEf  Seijt,  moved    for  a    rule,    calling   upon    the  Where  a  party 
plaintiff  to  shew  cause  why  so  much  of  an  order  of  Wight'  j,IlLe'8*order* 
moMj  J.,  bearing  date  the  9th  April,  1 842,  as  related  to  the  J^j^^^®  *  „ 
payment  of  costs  by  the  defendant,  should  not  be  rescinded,  payment  of 
It  appeared  that  the  action  had  been  commenced  in  the  not,  if  he  has 
month  of  November,  1841,  on  a  bill  of  exchange  for  12i,  ^7,'Sthe^er 
and  that  the  defendant  beini;  desirous  to  avoid  unnecessary  subsequently, 

^  ,     ,  .  •'to  procure  the 

expense,  applied  to  the  plaintiff  for  time,  and  an  agreement  rescisnoa  of  so 
was  entered  into,  by  which  the  debt  was  made  payable  by  relates  to  co^a. 
instalments.  On  the  5th  April,  an  instalment  became  due, 
and  it  was  sworn  that  on  that  day,  the  defendant  went  to 
the  office  of  the  plaintiff's  attorney,  and  offered  to  pay  him 
the  amount  of  the  instalment,  but  that  the  attorney  stated 
that  he  was  in  too  great  a  hurry  to  entertain  the  defendant's 
application,  and  suddenly  quitted  the  office.  On  the  same 
day  judgment  was  signed.  On  the  9th  April,  upon  a  sum- 
mons obtained  by  the  defendant,  the  learned  judge  made  an 
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1843.        order,  that  on  payment  of  IR  lOj.,  being  the    amount 
GiRAuo       ^^  ^^^  instalment  due  and  the  costs  of  the  judgment,  the 
^'  judgment  should  be  set  aside.     It  was  this  order  which 

the  defendant  now  sought  to  have  qualified.  \^Creu- 
well^  J. — The  defendant  is  applying  to  the  Court  to  dis- 
charge an  order  obtained  by  himself  Has  he  taken  any 
steps  upon  that  order  ?]  He  had  drawn  up  the  order,  but 
it  did  not  appear  whether  he  had  served  it  or  not.  It  was 
submitted,  however,  that  he  was  at  liberty  to  waive  the 
order,  and  to  come  now  to  the  Court  with  an  application  to 
set  aside  the  judgment  The  order  was  conditional  upon 
the  defendant  paying  the  costs  of  the  judgment,  and  if  he 
did  not  pay  those  costs,  the  cause  stood  in  its  original 
position,  and  the  order  lost  its  force. 

TiNDAL,  C.  J. — ^If  that  were  so,  the  defendant  would  set 
up  his  own  non-performance  of  the  condition,  in  order  to 
get  rid  of  that  which  is  the  consequence  of  his  own  act 
The  case,  however,  depends  upon  whether  the  order  has 
been  served,  if  an  affidavit  is  produced  that  the  order  has 
not  been  served,  you  may  take  a  rule ;  if  it  has  been  served, 
there  is  an  end  of  this  motion. 

Rule  refused,  (a) 

(a)  Vide  WiUfm  v.  HmU,  1  Chit  Rep.  647,  S.  P. 


Doe  dem.  Habbis  v.  Roe. 

foHd^r  ^HANNELL,  Seijt,  moved  for  judgment  agamst  the 
against  the  casual  ejector.  There  were  twelve  tenants  in  possession, 
it  was  sworn  '  ten  of  whom  had  been  personally  served.  The  eleventh 
?ad  been^f-      tenant  was  a  person  named  Salter,  and  the  affidavit  dis- 

fected  upon 

the  sister  of  one  J.,  a  tenant,  on  the  premises.  On  a  snbseaaent  day,  S.,  another  tenant,  who 
had  also  been  served  hj  the  declaration,  and  notice  being  left  with  his  sister,  on  the  premises, 
acknowledged  the  receipt  of  the  papers  in  his  own  case,  and  stated  that  J.,  whom  he  oeMribed 
as  his  under-tenant,  had  handed  over  to  him  the  papers  left  for  him,  and  that  he  had  delivered 
them  to  their  superior  landlord :  Hdd^  that  there  were  no  sufficient  groondf  shewn  for  judgment 
against  J. 
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doeed  a  service  on  his  sister  on  the  premises,  and  an  1842. 
admission  by  the  tenant  on  the  day  before  Term,  that  the 
papers  had  come  to  his  hands.  The  twelfth  tenant  was 
one  Jones,  and  it  appeared  that  his  sister  had  also  been 
Benred  on  the  premises,  but  he  had  made  no  acknowledg- 
ment of  having  received  the  declaration  and  notice.  The 
■£Bdavit,  however,  disclosed  a  conversation  with  Salter,  who 
had  spoken  of  Jones  as  his  ^'  under  tenant,"  and  had  stated 
that  he  had  received  the  papers  from  Jones,  and  had  handed 
diem  to  his  superior  landlord.  It  was  submitted  that  suffi- 
cient gionnd  had  been  laid  for  a  rule  to  shew  cause  against 


CuBiAM. — Salter  had  no  right  to  make  any  admis- 
sion for  Jones.  There  is  nothing  even  to  shew  that  the 
parties  are  connected  in  the  relation  which  Salter  describes 
aa  subsisting  between  them.  The  rule  as  against  Salter 
and  the  other  tenants  may  go ;  but  as  against  Jones,  it 
most  be  refused. 

Rule  accordingly. 


Fraseb,  Public  Officer,  v.  Moses. 

IjrLOVERy  Serjt,  moved  for  a  rule,  for  judgment  in  this  Where  in  an 
cause,  together  with  the  costs  of  the  action,  upon  the  pro-  JJ^n'a judg- 
doction  in  Court  by  the  proper  officer,  of  the  record  of  the  2®"5'e}^n3|^*J^ 
judgment  in  the  declaration  mentioned.     It  was  an  action  pleaded  nultiel 
of  debt,  brought  by  the  plaintiff,  as  the  public  officer  of  the  tion  waimade 
Monmouthshire  Banking  Company,  upon  a  judgment  re-  ^dcr  thesis 
covered  in  the  month  of  July,  1839,  for  1800/.,  such  judg-  ^'f^^\^ 
ment  not  having  been  satisfied.     The  declaration  was  dated  ment  in  the 
the  5th  of  March,  1842,  and  was  in  the  usual  form.     The  ^odul^ion  in 
defendant  had  pleaded,  nul  tiel  record.     Notice  had  been  ™^°/f^e 

original  judg- 
iMBt  and  oosta,  the  Court  refined  to  grant  a  mle  absolute  in  the  first  instance,  as  costs  were 
although  notice  of  the  motion  had  been  given. 


VOL.    I. — ^N*  8.  Z   Z  D.    P.    C. 
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1842.        given  of  the  present  motion,  and  the  record  was  now  in 
YtLASEti,      Court,  ready  to  be  produced     The  affidavit  on  which  the 
Public  Officer,  motion  was  founded,  stated,  that  the  commencement  erf  an 
M08R8.       action  of  debt  on  the  judgment  had  been  rendered  neces- 
sary by  the  lapse  of  time  permitted  to  take  place  in  the 
original  action  in  consequence  of  the  applications  of  the 
defendant  for  delay.  The  present  motion,  the  object  of  which 
was  to  obtain  both  judgment  and  costs,  was  rendered  neces- 
sary by  the  statute,  43  Geo.  3,  c.  46,  s.  5,  and  it  was  uiged 
that  notice  of  the  form  of  the  application  having  been 
given,  the  rule  should  be  absolute  in  the  first  instance. 

TiNDAL,  C.  J. — ^There  seems  ground  enough  for  the 
motion ;  and  the  case  appears  to  Ml  within  the  meaning 
of  the  statute.  The  object  of  the  act  was,  however,  to  j»e- 
vent  parties  from  rashly  bringing  actions  of  debt  on  records, 
and  so  creating  costs,  and,  therefore,  the  Court  is  to  be  ^ 
plied  to,  in  order  that  it  may  be  ascertained  that  the  suit 
has  not  been  improperly  commenced.  But  as  the  defend- 
ant may  have  some  cause  to  shew  why  the  costs  should  not 
be  given  to  the  plaintiff,  a  rule  nisi  only  can  be  granted. 

The  rule  was  subsequently  made  absolute,  no  cause  being 
shewn. 

Rule  absolute  accordingly  (a). 

(a)  Vide  GamweU  v.  Barker,  5  Tkunt.  264. 


Carpenter  v.  Lee. 

The  rule  which  (JhANNELL,  Scijt,  movcd  that  the  plaintiff  should 
fov^d^^ler  be  at  liberty  to  take  out  speedy  execution  against  the 
^^'ll  Tern,  defendant.     Judgment  had  been  suffered  by  default,  and 

to  moTe  for  a 

new  trial,  or  to  set  aside  the  verdict,  cannot  he  relaxed  hy  the  Court  in  the  case  of  an  lasemieDt 
of  dama£^  after  a  judgment  by  default,  so  as  to  enable  the  plaintiff  to  take  out  speedy  execution 
even  under  special  circumstances,  which  it  is  suggefted  would  render  that  ooone  smportiBt  to 
the  plaintiff's  interests. 
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the  damages  in  the  action  had  been  assessed  on  the  day        1842. 
before  the  motion,  on  a  writ  of  inquiry  before  the  under-    cImntbb 
dieriffi     The  question  was,  whether,  under  certain  special        ^' 
eircmnstaiices,  which  were  stated  in  an  affidavit,  and  which 
diewed  that  it  would  be  important  to  the  plaintiff  that  this 
^iplication  should  be  granted,  the  Court  would  relax  the 
rule  which  gave  the  defendant  four  days  after  the  trial  of  a 
erase  to  more  for  a  new  trial,  or  whether  there  having  been 
only  an  assessment  of  damages  in  this  case,  that  rule  ap- 
plied. 

TiNDAL,  C.  J. — We  have  no  power  to  interfere  j  the 
defendant  might  come  to  the  Court  after  we  had  granted 
this  application  and  move  upon  some  grounds  afiecting  the 
trial     This  application  cannot  be  granted. 

Channetty  Seijt,  took  nothing  (a). 

(a)  Sed  vide  NtcMis  v.  Ckambers,  ante,  vol.  2,  p.  693,  O.  S. ;  1  C, 
M.  k  R.  885,  S.  C. 


Mills  v.  Boultbeb. 

HOMPAS,  Seijt,  moved  for  a  distringas.     The  affidavit  The  Court 
difldoaed  three  calls  at  the  house  of  the  defendant,  two  of  J^*d^|^ 
which  were  pursuant  to  appointment     Two  of  the  calls,  upon  ">  ^- 

,  **  davit  stanng 

however,  had  been  made  on  the  same  day.  three  calls  to 

have  been  made 
at  the  house  of 

TimAL,  C.  J.— Take  a  rule.  ^  ofA^** 

Ebskinb,  J. — ^It  has  been  decided  that  two  calls  are  ^* 

soffident  (a).     The  fact  of  two  of  the  three  calls  in  this 
case  having  been  on  one  day,  is,  therefore,  immaterial. 

Rule  granted. 

(a)  Vide  Memorandum,  Ante,  vol.  9,  p.  725,  O.  S.»  and  White  v. 
Wettem,  ante,  voL  2,  p.  451,  O.  S. 

Z  Z  2 
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Where  in  an 
action  a^^ainst 
an  appraiser 
for  negligently 
▼aloing  certam 
premises,  the 

C'lntiff  having 
n  nonsuited 
at  the  trial,  the 
Master  disal- 
lowed the  pre- 
Ihninary  ex- 
penses of  se- 
veral witnesses, 
who  were  em- 
plojred  bj  the 
oefendant  to 
inspect  the 
premises,  with 
a  Tiew  to  their 
giving  evidence 
npon  the  sub- 
ject of  the  valu- 
ation, and  the 
Court  refused 
to  order  the 
taxation  to  be 
reviewed. 


Mat  v.  Selbt. 

f^HANNELLj  Seijt,  moved  for  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  the  Master  should  not  review 
his  taxation  of  costs  in  this  suit  It  was  an  action  broi^t 
against  an  appraiser  for  negligently  valuing  certain  |h^ 
mises,  and  at  the  trial  the  plaintiff  was  nonsuited.  Hie 
defendant  had  subpoenaed  thirteen  witnesses,  who  were  in 
attendance  at  the  trial,  all  of  whom  he  had  employed  to 
visit  and  inspect  the  premises  in  question,  with  a  view  to 
rebut  the  allegation  of  negligence  in  the  declaration.  The 
Master  had  allowed  no  costs  at  all  with  respect  to  five  of 
these  witnesses,  and  only  the  general  costs  of  the  remaining 
eight  It  was  contended,  that  as  the  whole  iasoe  in  die 
cause  depended  upon  the  opinion  of  competent  persons 
with  respect  to  the  valuation  made  by  the  defendant,  the 
Master  ought  to  have  allowed,  not  only  the  costs  of  their 
attendance  at  the  trial,  but  of  their  journeys  of  inspection. 
It  was  admitted  that  the  general  rule  was  not  to  allow  the 
preliminary  expenses  of  qualifying  a  witness  to  give  evi- 
dence, but  it  was  urged,  that  to  adopt  such  a  rule  in  this 
case  was  to  inflict  a  great  hardship  on  the  defendant 


TiNDAL,  C.  J. — ^It  has  been  held,  that  the  expenses  of 
scientific  experiments,  although  necessarily  made  for  the 
purpose  of  affording  evidence  in  the  cause,  will  not  be 
allowed,  Severn  v.  Olive,  (a)  The  expenses  in  this  case 
can  hardly  be  called  expenses  in  and  about  the  suit  We 
cannot  lay  down  any  express  rule,  but  some  discretion  must 
be  left  with  the  Master.  In  this  case,  I  see  no  ground  for 
the  interference  of  the  Court 

Rule  refiised 


(a)  3  B.  &  B.  72 ;  6  Moore,  235,  S.  C. 
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Price,  an  infimt  suing  by  bis  Guardian^  v.  Duooan. 

xyHANNELLy  Seijt,  moved  for  an  attaebment  against  Where  the  de- 
the  guardian  of  tbe  plaintiff  for  tbe  non-payment  of  costs  tTobtalnui 
pursuant  to  tbe  Master's  allocatur.     Tbe  sum  for  wbicb  •««jtoent 

^  against  tbe 

the  allocatur  was  made  bad  been  demanded  of  tbe  plain-  guardian  of  tbe 

tiff's  guardian,  under  a  power  of  attorney.     Tbe  affidavit  wbom  be  raes 

staledy  that  a  copy  of  tbe  allocatur  bad  been  served  upon  ment^f  cmu 

the  guardian,  but  it  did  not  disclose  a  service  also  of  a  copy  pono^t  to  the 

cf  the  power  of  attorney.     It  was  necessary,  upon  proceed-  catnr,  and  the 

ingi  on  an  award,  that  such  a  paper  should  be  served  (a);  on^er  a  power 

but  there  was  nothing  to  shew  that  tbe  same  form  must  be  ^^*^^^'  ^. 

followed  in  a  proceeding  in  the  regular  course  of  a  cause.  power  of  at- 

tomey  must  be 
left  whb  tbe 

TovDAL,  C.  J. — ^There  is  no  reason  why  there  should  be  Sc'J^for an 
any  difference  in  the  mode  of  proceeding  upon  an  award ;  ^|!^i^^JL 
the  ot^ject  is  to  give  tbe  par^  time  to  look  over  the  case,   first  instance. 
and  see  whether  there  is  any  reason,  why  be  should  not 
pay  the  costs,  and  the  same  reasons  are  applicable  to  both 
Your  affidavit  is  insufficient 


ChanneUj  Serjt.,  on  a  subsequent  day,  renewed  bis  ap- 
I^cation  on  an  affidavit,  statihg  that  a  copy  of  tbe  power  of 
attorney  had  been  served  upon  tbe  guardian.  He  moved 
that  the  defendant  might  have  a  rule  absolute  in  tbe  first 
JnstanfM*! 

TiNDAL,  C.  J. — ^The  question  is  on  the  Master^s  allocatur, 
and  it  makes  no  difference  that  the  proceeding  is  against 
the  guardian. 

Rule  absolute. 

{fl)  Vide,  Chitt  Arch.  pL  1257. 
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Jones  v.  Elbidoe. 

In  an  action  O  HANNELL^  Seij  t,  shewed  cause  against  a  rule  obtained 
describedb  ^"  behalf  of  the  defendant  in  this  action  to  set  aade  the 
the  writ  of       service  of  the  writ  of  summons,  on  the  crround  of  irr«nilarity. 

summons  as  ^  o  ^-js  j 

wuHam  J<mu  He  objected  to  the  affidavit,  which  he  urged  was  improperly 
Hdg9i  the  de-  entitled.  The  writ  of  summons,  as  stated  in  the  affidavit, 
toSrlri^^th^  was  directed  to  "John  Ehidge'*:  the  affidavit  itself  was 
service  of  the     entitled  in  an  action  **  between  William  JonesL  plainti£P, 

wntionthe  ^ 

groimdrf  and  John  Adams  Ehridge,  sued  as  John  Ehridge,  defendant'' 
Thef^dairit  ^^  ^^  Submitted,  that  until  the  appearance  was  entered,  all 
«SS»  j^  fiffi^^^s  mxiBt  be  entitled  in  the  cause  by  the  name  whidi 
T.  John  Adanu  was  uscd  in  the  writ,  although  the  name  miirht  be  corrected 
as  John  El-  in  the  appearance.  In  Borthwick  v.  Bavenscrqfi  {a\  an  ap- 
Ccra^' held  that  phcation  was  made  to  set  aside  a  writ  of  distringas,  and  it 
the  affidavit      ^33  h^ij  ^^t  affidavits  in  suppcHt  of  the  motion  must  be 

was  well  mti-  '^'^ 

tuled.  entided  in  the  same  names  as  those  used  in  the  distringas, 

although  the  parties  were  therein  incorrectly  described.  In 
Shrimpton  v.  Carter  (A),  an  affidavit  entitled  **  Georgt 
Shrimpton  v.  Wiltiam  Carter^  the  elder,  sued  as  WiUiam 
Carter,"  the  cause  being  "  Creorge  Shrimpton  v.  WUKam 
Carter^  was  rejected  as  being  badly  entitled. 

Bompas^  Serjt,  in  support  of  the  rule.  In  Finch  v. 
Cocker  (c),  it  was  held,  that  the  affidavit  in  support  of  a  rule 
to  set  aside  the  bail  bond,  on  the  ground  of  a  mistake  in 
the  defendant's  surname,  must  be  entitled  in  the  right  name 
of  the  party,  and  not  with  the  name  by  which  he  was  arrested. 
In  this  case,  the  writ  of  summons  appeared  to  have  been 
personally  served  on  the  defendant,  so  that  there  was  no 
doubt  of  his  identity.  [  Tindaly  C.  J. — I  do  not  see  that 
this  affidavit  is  not  entitled  in  the  proper  name ;  what  is 
stated  is  that  it  is  a  cause  of  Jones  v.  John  Adams  Elridge 
sued  as  John  Elridge,  and  when  you  look  into  the  affidavit 

(a)  iifi/e,  vol.  7f  p.  393,  O.  S.  ^c)  Ante^  vol.  2»  p.  3S3,  O.  S. 

(6)  Ante^  vol.  3,  p.  648,  O.  S. 
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you  see  that  it  is  a  cause  of  Jones  v.  Elridge.']  Since  the 
new  rules,  the  erroneous  statement  of  the  name  of  the  de- 
fendant was  no  answer  to  the  action  under  a  pica  in  abate- 
ment. The  suit,  therefore,  was  good,  as  it  was  stated  in  the 
writ  of  Bummoni,  and  as  the  omission  of  one  of  the  defend- 
ant's names  was  immaterial,  so  its  addition,  even  though  that 
addition  was  made  before  appearance,  could  have  no  effect 
upon  this  case. 


1842. 

JONBS 

9. 

Elridge. 


TiNDAL^  C  J. — ^There  are  contradictory  decisions  on 
this  point  The  case  of  Finch  v.  Cocker  cannot  be  dis- 
tinguished from  this.  It  is  true  that  that  was  an  application 
to  aet  aside  a  bail-bond;  but  in  the  case  of  a  bail-bond,  the 
party  had  not  appeared,  until  he  had  put  in  bail  above.  That 
case,  therefore,  would  be  in  favour  of  my  Brother  Bompas. 
Borlhuridi  v.  Ravenscroftj  is  also  a  decision  in  reference  to 
an  affidavit  in  the  course  of  proceedings  to  compel  the  de- 
fendant to  appear,  but  that  is  a  decision  in  &vour  of  my 
Brother  ChannelL  Where  we  have  two  discordant  cases, 
one  should  decide  in  favour  of  that  which  is  supported  by 
good  sense ;  I  think,  therefore,  that  wc  must  decide  in  &vour 
of  the  authority  of  Finch  v.  Cocker. 

Rule  absolute. 


Hartley  v.  M anson. 

%^TCHFRLEV,  Serjt,  moved  for  a  rule  calling  upon  A  warrant  of 
the  plaintiff  to  shew  cause  why  the   warrant  of  attorney,  g^pl'givcn 

by  a  prisoner 
BMd  Mit  state  the  fact  that  the  defendant  is  in  custody,  although  by  the  Stamp  Act»  55  Geo.  4, 
e.  1S4«  the  stamp  rcauired  in  the  case  of  a  prisoner,  is  only  a  1/.  stamp,  while,  in  the  particular 
etw,  sapporing  the  aefendant  not  to  be  in  custody,  an  ad  valorem  stamp  of  42.,  upon  the  instru- 
nent,  would  hare  been  necessary. 
Wliere  a  defendant,  being  in  custody,  executed  a  warrant  of  attorney,  which  did  not  bear 

rB  tbe  face  of  it  a  statement  of  the  fact,  that  he  was  a  prisoner,  and  Uie  instrument  was,  on 
next  day,  amended,  with  the  consent  of  all  parties,  by  the  insertion  of  such  a  statement,  it 
held  that  such  an  alteration  was  not  maUnial,  and  that  a  new  stamp  was  not  rendered 


Uitosiinr  in  consequence  of  it. 

The  Court  will  not  entertain  a  motion  for  a  rule  to  set  aside  a  warrant  of  attorney  on  the 
ground  that  it  is  insufficiently  stamped,  because  the  plaintiff  may  even  after  such  a  rule  b 
obtained,  hare  the  stamp  amended  upon  application  at  the  Stamp  Office. 
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1842.        given  by  the  defendant,  together  with  the  judgment  and 
Hartley      execution  thereon,  should  not  be  set  aside  with  costs,  and 
why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the   sheriff  of  Kent     It  appeared  from  the 
afiSdavits,  that  the  defendant  being  a  prisoner  in  the  custody 
of  the  sheriff  of  Kent,  at  the  suit  of  the  present  plaintiff 
on  the  13th  November,  1839,  the  plaintiff  Tisited  him  and 
tendered  to  him,  for  execution,  a  warrant  of  attorney,  to 
secure  the  sum  due,  together  with  costs,  amounting  together 
to  375/.     The  warrant  of  attorney  which  was  in  the  ordinaiy 
form,  was  drawn  upon  alL  stamp,  and  contained  no  state- 
ment that  the  defendant  was  a  prisoner  in  custody.     The 
defendant  executed  the  instrument,  whidi  was  duly  sub- 
scribed by  an  attorney  appointed  by  him  to  act  on  his 
behalf;  and  on  the  same  afternoon,  he  was  discharged  oat 
of  custody.     On  the  following  day,  the  plaintiff  discoreied 
a  supposed  informality  in  the  instrument;  and  he  therefiire 
procured  the  defendant's  attorney  to  accompany  him  to  the 
residence  of  the  defendant,  for  the  purpose  of  having  the 
instrument  re-executed.     The  informality  was  described  to 
the  defendant  to  be  this : — ^That  the  instrument  was,  upon 
the  face  of  it,  drawn  upon  an  insufficient  stamp ;  for  al- 
though such  an  instrument,  if  executed  by  a  prisoner  in 
custody,  need  only  bear  a  1/.  stamp,  yet  as  it  contained  no 
words  describing   the   defendant  as  a  prisoner,  it  would 
appear   to   have   been  executed  under   ordinary  circum- 
stances, and  to  be  liable  to  an  ad  valorem  duty  of  4^    The 
plaintiff,  therefore,  proposed  to  insert  the  words  **  being  a 
prisoner  in  the  custody  of  the  sheriff  of  Kent,"  after  the 
defendant's  name,  and  no  objection  being  raised,  this  was 
done,  and  the  defendant  and  his  attorney  went  through  the 
formalities  of  a  new  execution  of  the  instrument,  tracing 
over  their  respective  names  with  a  diy  pen.     The  defend- 
ant was  subsequently  taken  in  execution  upon  judgment 
entered  on  the  warrant  of  attorney,  and  had  remained  in 
custody  up  to  the  present  time.     It  was  now  submitted  that 
in  whatever  light  the  instrument  was  viewed,  it  was  an 
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invalid  one.     First,  taking  it  as  it  stood  on  the  day  of  its        1842. 
OTiginal  execution  (the  13th  November,  1839),  it  was  in-      Hartley 
suflSciently  stamped,  because  although  by  the  55  Geo.  3,  ^' 

c  184,  sch.  pt.  1,  a  lil  stamp  was  sufficient  upon  a  warrant 
rf  attorney  given  by  a  prisoner,  there  were  no  words  upon 
the  tace  of  the  instrument  shewing  that  it  was  so  executed 
by  a  prisoner.  Secondly,  taking  it  as  it  stood  after  it  had 
been  executed  a  second  time  (the  14th  November,  1839)^ 
it  was  fidse  upon  the  &ce  of  it,  because  it  then  alleged  that 
the  defendant  was  a  prisoner  in  custody,  when  in  &ct  he 
was  at  liber^ ;  and  whether  the  objection  rested  solely  on 
the  fidsi^  of  the  instrument,  or  whether  it  was  founded 
upon  the  insufficiency  of  the  stamp  at  this  time,  because 
the  defendant  not  being  in  custody  at  the  period  of  the 
second  execution,  the  instrument  required  an  ad  valorem 
stamp  of  4iL,  it  was  still  &tal.  \^T\ndaly  C.  J. — Does  not 
the  whole  question  turn  at  last  on  the  sufficiency  of  the 
stamps  and  may  not  the  plaintiff  go  to  the  Stamp-office,  even 
after  we  have  granted  this  rule,  and  upon  payment  of  the 
fine,  procure  the  stamp  to  be  amended  ?  It  is  so  laid  down 
in  Burton  v.  Kirkby,  {aj\  The  execution  whether  on  the 
13th  or  14th  November  was  equally  informal  and  insuffi- 
dent.  Taking  the  instrument  as  it  stood  on  the  14th,  it 
iq[^>eared  firom  Bailey  v.  Bellamy  (b),  that  the  execution  of 
it  after  an  alteration  of  its  terms,  by  the  course  which  had 
been  taken,  was  insufficient ;  because  there,  a  warrant  of 
attorney  to  confess  judgment  for  1000/.  was  executed  by 
the  defendant,  and  was  duly  attested ;  but  an  alteration 
was  afterwards  made,  by  consent,  by  substituting  2000&  for 
the  sum  first  named,  and  the  defendant  retraced  his  signa- 
ture with  a  dry  pen,  and  re-delivered  the  instrument,  the 
attorney  wrote  his  initials  opposite  to  the  alteration, 
and  drew  a  dry  pen  over  the  attestation,  and  over  each 
letter  of  his  own  signature,  and  it  wa?  held,  that  the 
warrant  of  attorney  was   not  duly  attested,  under   the 

(a)  7  Tkant.   174;    2   Marsh.      Clarke  y.  Jones,  ib.  p.  277. 
480 ;  Vide,  also  Rote  v.  Tombim-         (6)  Ante,  vol.  9,  p.  507,  O.  S. 
mm,  ante,  vol.  3,  p.  49,  O.  S. ; 
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1R43.        9th  section  of  the  statute  1  &  2  Vict.  c.  110.     The  judg- 
ment in  the  present  case  was  founded  upon  the  warrant  of 
attorney  as  it  stood  afler  the  second  execution,  and  must 
be  set  aside,  not  only  on  the  ground  of  the  informality  of 
the  execution  of  the  instrument,  but  of  its  falsity.     Taking 
the  instrument  as  it  stood  on  the   Idth  NoTember,  it  was 
then  invalid,  because  being  on  a  1/.  stamp  only,  it  bore  no 
words  shewing  that  it  was  executed  by  a  prisoner,  within 
the  statute  55  Geo.  3,  c.  184,  and  supposing  this  to  be  the 
execution  which  was  to  be  applied,  there  was  this  objection 
to  the  judgment,  that  it  was  not  founded  on  the  instrument 
as  it  stood  on  this  day.     The  execution  on  the  Idth  could 
not  be  set  up,  therefore,  as  the  foundation  of  the  judgment ; 
that  on  the  14th  was  an  insufficient  execution  under  the 
statute  1  &  2  Vict,  c.  110,  and  on  either  ground  the  judg- 
ment was  informal  and  must  be  set  aside.     [JErskine,  J. — 
Have  you  any  authority  to  shew  that  the  instrument  would 
have  been  bad  on  the  13th,  by  reason  of  there  being  no  al- 
legation in  it,  that  the  defendant  was  in  custody,  or  that 
that  was  necessary  to  be  alleged,  in  order  to  render  the  1/. 
stamp  a  sufficient  stamp  ?]     It  was  admitted  that  no  such 
case  had  been  found.     [^Erskzne^  J. — With  regard  to  the  al- 
teration of  the  instrument,  it  appeared  that  the  date  was 
not  altered,  and  therefore  the  warrant  of  attorney  bore  the 
same  appearance  upon  the  14  th  in  this  respect,  as  on  the 
13th.     Then,  if  the  alteration  which  was  made  in  the  body 
of  the  instrument  was  immaterial,  can  any  ol^ection  be 
raised  to  it,  that  it  shall  have  any  other  effect  than  it  ori- 
ginally had  on  the  13th?     It  lies  upon  the  defendant  to 
shew  that  the   alteration   is   material.      CoUman,   J. — In 
Zouch  V.  Cla^e  (a),  a  debt  upon  an  obligation,  A.  and  B. 
delivered  the  bond  to  C,  and  after,  by  the  consent  of  all 
parties  the  name  and  addition  of  D.  was  interlined,  and  he 
also  sealed  the  obligation  and  delivered  it,  and  it  was  held, 
that  this  was  the  objection  of  all  three  being  altered  by 
consent  of  all  parties,  and  was  not  void.] 

(a)  2  Lev.  35. 
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ToiDALy  C.  J. — I  see  no  sufficient  ground  of  objection  in  1B42. 
this  case  to  induce  the  Court  to  grant  this  rule.  The 
warrant  of  attorney  appears  to  me  to  be  a  good  warrant  of 
attoniey,  executed  on  the  1 3  th  November.  The  only  ob- 
jection made  to  it,  in  its  original  shape,  is,  that  it  bore  an 
iiii{»oper  stamp,  and  the  ground  of  that  objection  is  not 
that  the  stamp  itself  was  insufficient  with  reference  to  the 
poBitioD  of  the  defendant,  but  that  the  instrument  does  not 
shew  upon  the  bee  of  it,  that  it  was  a  proper  stamp.  Ad- 
mitting  that  to  be  an  objection  in  the  strongest  point  of 
fiew,  the  answer  to  it  is,  that  we  should  not  set  aside  a 
wanant  of  attorney  on  the  ground  of  its  bearing  an  imper- 
fect stamp,  because  the  parties  could  at  any  time  set  the 
matter  ri^t,  by  going  to  the  Stamp-office  and  paying  the 
penalty.  Therefore,  taking  the  matter  as  it  stood  on  the 
13th  November,  it  was  then  a  good  warrant  of  attorney. 
Hm  there  been  a  material  alteration  in  the  instrument, 
onoe  the  13th  to  vitiate  that  which  was  then  good?  There 
iie  stnmg  authorities  to  shew  that  if  both  parties  consent, 
aod  an  alteration  is  made  a  deed  is  not  vitiated.  And  I 
qypeal  for  this  doctrine  to  the  case  cited  by  my  Brother 
Cokman  fiom  Levinz^  and  to  several  others  referred  to  in 
Gam.  Dig.  tit  ''  Fait''  (F.  1.)  But  I  do  not  understand 
that  the  alteration  in  this  case  was  material.  It  was  no 
more  than  correcting  a  mistake  in  order  to  carry  into  effect 
the  intention  of  the  parties.  The  case  comes  within  the 
principle  of  those  decisions,  therefore,  relating  to  bills  of 
exchange,  which  are  numerous,  and  which  shew  that  after 
a  bill  is  drawn  and  delivered,  if  an  alteration  is  made  merely 
to  carry  out  the  original  intention  of  the  parties,  it  does 
not  vitiate  that  which  was  a  good  bill  (a).    The  utmost 

(a)  YideSouierfOfi  v.  Synumds,  246 ;  KniU  v.  WiUiams,  10  Bast, 

1B.&B.426;  Walter  Y.  Cubley,  435;  Bathe  v.  Tayhr,  15  East, 

S  C.  &  M.  151 ;  4  Tyr.  87,  S.  C;  412  ;    WMer   v.    Maddocke,    3 

Attwood  V.  Grt^ii,  Ry.  8c  Mo.  Campb.  1. 
425  ;  Kershaw  v.  Cox,  3  Eap.  Rep. 
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1843.        that  can  be  said  in  sopport  of  the  objection  in  this  case  1% 

^^~v      '    that  the  alteration  might  have  saTed  the  parties  some  degree 

V.  of  trouble  and  expense,  in  bringing  before  the  Comt  proof 

BIanboh 

of  the  position  of  the  defendant  at  the  time  of  the  execution 

of  the  instrument,  in  the  event  of  necessity,  but  it  does  not 

alter  the  object  or  intent  of  the  instrument.     There  is  a 

case  of  Walmesky  v.  Brierly(a)y  where  it  was  held  that 

where  a  bond  is  conditioned  for  the  payment  of  money, 

which  is  declared  to  be  the  same  money  as  that  secured  to 

be  paid  by  an  indenture  of  even  date,  it  most,  to  dispense 

with  an  ad  valorem  stamp  on  such  bond,  appear  by  recital, 

or  production  of  the  indenture,  that  the  latter  was  such  an 

indenture  as  required  an  ad  yalorem  stamp.     On  these 

grounds,  the  rule  must  be  refused. 

CoLTBiAN,  J. — I  think  that  the  warrant  of  attorney  as  it 
was  originally  executed  is  finee  from  objection,  and  that  it 
is  not  necessary  that  the  &ct  subsequently  inserted  in  that 
instrument,  should  appear  upon  the  ftce  of  it,  but  that  it 
may  be  supplied  by  extrinsic  evidence.  I  feel  no  doubt 
that  if  the  warrant  of  attorney  was  a  good  instrument  on 
the  i3th  November,  evidence  might  be  given  to  support 
it  in  the  point  of  view  in  which  the  objection  is  raised.  If 
that  is  so,  the  alteration  on  the  14th  in  no  respect  altered 
the  liability  of  the  parties,  and  I  cannot,  therefore,  consider 
it  as  an  alteration  in  any  material  part  of  the  instrument, 
or  that  it  has  any  effect  in  vitiating  that  which  was  good 
before  it  was  made. 

Ebskine,  J. — I  am  also  of  opinion  that  the  execution  of 
this  instrument  on  the  13th  November  was  a  vaUd  execu- 
tion, and  that  the  alteration  made  on  the  14th  does  not 
deprive  it  of  its  validity.  On  the  13th,  the  instrument 
bearing  a  IL  stamp  was  executed  by  the  defendant,  in 

(a)  1  Mo.  &  Rob.  529. 
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CQBtodyy  aocording  to  the  provisions  of  the  1  &  2  Vict,       1842. 

c.  110,  and  it  was  a  good  instrument,  unless  it  can  be  shewn      Hartley 

by  some  decided  case,  that  a  12.  stamp  is  not  sufficient,  *• 

because  it  does  not  appear  on  the  face  of  the  instrument 

itself  that  it  was  executed  by  a  person  then  in  custody. 

That  it  is  not  necessary  that  it  should  so  appear,  is  clear, 

because  the  same  clause  of  the  Act  55  Geo.  3,  c  184,  which 

exempts  warrants  of  attorney,  given  by  persons  in  custody, 

abo  exempts  warrants  of  attorney  given  in  cases  where 

payments  secured  thereby  shall  be  already  secured  by  a 

bondy  mortgage,  or  other  security,  which  shall  have  paid 

the  ad  valorem  duty  on  bonds  or  mortgages  imposed  under 

the  same  act     The  last  named  branch  of  this  exception  has 

been  already  decided  upon  in  Walmesley  v.  Brierb/,  which 

has  been  referred  to  by  my  Lord,  and  the  same  construction 

most  be  put  on  that  portion  of  the  statute  which  refers  to 

the  case  of  prisoners  in  custody.     Therefore,  if  the  1  ^  stamp 

was  soflBcient  on  the  13th  November,  without  the  recital  of 

the  fiict  that  the  defendant  was  a  prisoner,  and  no  alteration 

was  made  in  the  instrument,  except  by  introducing  a  recital 

of  that  tuctf  was  that  alteration  material  so  as  to  render  a 

new  stamp  necessary  ?    It  does  not  appear  to  me  that  it 

would  be  .so;  but  if  it  were,  it  would  only  be  material  for 

the  purpose  of  rendering  a  new  stamp  necessary,  and  on 

that  ground  alone  the  Court  would  not  grant  a  rule.      But 

the  words  introduced  are  quite  in  accordance  with  the 

(viginal  intention  of  the  parties.    The  instrument  was  given 

as  a  security  for  money,  and  was  for  the  purpose  of  enabling 

the  plaintiff  to  enter  up  judgment,  and  if  anything  introduced 

into  it  was  in  accordance  with  the  original  intention  of  the 

parties,  even  though  material,  it  would  not  require  the 

warrant  of  attorney  to  be  newly  stamped. 

CuBSSWELL,  J. — ^I  am  of  the  same  opinion. 

Rule  refused. 
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NoRBiAN  V.  Climenson  and  Others. 

VHiera  in  an  I  HIS  was  an  action  of  trespass  brought  against  the  three 
pass,  there  defendants,  Joseph  Climenson,  Thomas  Brown,  and  Robert 
feXlte'^hf  ■  Tiffin.  The  defendants  appeared  jointly,  and  pleaded 
appeared  by  jointly  by  the  same  attorney.  At  the  trial  of  the  cause,  at 
tomey,  and  the  assizcs  for  the  county  of  Norfolk,  a  verdict  was  found 
and  at  theibial'  ^^^  ^^  plaintiff  against  Brown  and  Climenson,  bat  a  verdict 
one  of  them      ^f  j^^^  _y^  ^33  returned  in  favour  of  Tiffin.     On  the 

was  acquitted,  ^        "^ 

it  was  held  that  taxation  of  costs,  the  town  agent  of  the  attorney  of  the 
attorney  was  defendants  attended  before  the  Master,  and  having  laid 
Slt^w^of  hb  befo'^  *e  Master  the  general  bill  of  costs  of  the  three 
general  bill  of   defendants,  claimed  that  one-third  part  of  the  amount  of 

costs  against  ,  '■ 

the  three  de-  that  bill  should  be  deducted  from  the  plaintiff  'sbill,  in  respect 

against  the  of  the  verdict  found  in  &vour  of  Tiffin.     He  Master,  how- 

•J^^^^^^  ever,  refused  to  allow  any  of  that  bill,  and  taxed  to  the 

and  that  unless  plaintiff  his  full  costs  of  suit,  Stating  his  opinion,  that  if  he 

there  were 

some  special  taxed  any  costs  to  Tiffin,  it  would  be  granting  a  boon  to  the 

in  the  case,  the  Other  defendants,  to  which  they  were  not  entitled.     The 

bo^Ton  uxa.  M^^^^er,  however,  made  various  deductions  in  the  plaintiff's 

tion,  to  adopt  attorney's  bill  of  costs,  disallowing  those  charges  made  in 

of  taxation.  respect  of  the  proceedings  against  Tiffin. 

Bompasy  Seijt,  moved  for  a  rule,  calling  on  the  plaindff 
to  shew  cause  why  the  Master  should  not  review  his  tax- 
ation, and  cited  George  v.  EUiton{a)y  and  ChiffUh  v. 
Jones  (h\ 

Channel^  Serjt,  now  shewed  cause.  The  object  of  this 
rule  was  not  merely  to  shew  that  Tiffin  was  entitled  to 
some  costs,  but  to  obtidn  fer  all  the  defendants  a  diminu- 
tion of  the  chaiges  made  by  their  attorney,  and  the  costs 
incurred  by  that  attorney  were  in  respect  of  all  three 
defendants  equally.      The  diminution  of  that  attorney's 

(a)  1  Bing.  N.  C.  513;  1  Scott,  51 S,  S.  C. 

{b)  Ante,  vol.  4,  p.  159,  O.  S. ;  2  Cr.,  M.  &  R.  333,  S.  C. 
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UIl,  as  was  asked,  would  have  an  effect  equally  favourable 
to  all ;  but  two  of  them,  at  all  events,  were  not  entitled  to 
any  deduction.  It  was  admitted  that  Tiffin  was  entitled 
to  costs  in  some  shape,  but  it  was  urged  that  the  present 
motion  was  not  directed  to  his  alone  obtaining  the  benefit 
of  them,  bat  to  their  amount  being  equally  apportioned 
HDongBt  all  three  defendants.  [Tindal^  C.  J. — The  only 
par^  entitled  to  object  to  the  arrangement  proposed,  is  the 
socoessful  defendant;  if  he  chooses  to  agree  to  it,  surely 
the  plaintiff  has  no  right  to  find  &ult,  because,  what  he 
leceives  with  one  hand  he  must  pay  over  with  the  other.] 
To  proceed,  then,  to  the  amount  of  the  costs  to  which  the 
defendant  was  entitled.  It  was  held  in  Hughes  v.  Chitty{a)^ 
that  where  several  defendants  pleaded  jointly  in  such  an 
action,  and  one  of  them  was  acquitted,  he  was  only  entitled 
to  40#.  costs.  But  that  question  had  been  considered  in 
Griffith  V.  Janes t  and  also  in  GambreU  v.  TTie  Earl  of  Fed- 
mouth  and  Another  (b).  In  the  latter  case,  which  was  an 
action  of  trespass,  there  were  two  defendants,  who  appeared 
fay  different  attorneys,  and  severed  in  pleading,  but  pleaded 
the  same  pleas,  all  going  to  the  whole  action,  and  one 
defendant  having  succeeded  upon  all  the  issues,  and  the 
other  upon  one  only,  it  was  held  that  each  defendant  was 
entitled  to  his  separate  costs  of  the  issues  on  which  he  had 
succeeded,  and  an  aliquot  part  of  the  joint  costs,  unless  the 
Master  should  be  satisfied,  that,  by  reason  of  special  cir- 
cumstances, less  ought  to  be  allowed  to  either.  [^IHndal, 
C.  J. — ^What  an  unreasonable  proposition  is  the  plaintiff 
endeavouring  to  mtuntain.  His  argument  amounts  to  this ; 
if  the  defendants  had  appeared  by  separate  attorneys,  he 
must  have  paid  three  times  the  amount  which  is  now 
claimed,  but  because  all  three  defendants  appear  by  one 
attorney  only,  and  because  the  amount  is  therefore  two- 
thirds  leas  than  in  that  case  it  would  have  been,  he  says  that 
he  cannot  be  compelled  to  pay.] 


1842. 


NOBMAN 
V. 

Cldcknbom 
■ndOtlMn. 


(a)  3  M.  &  Sel.  172. 

(6)  5  Ad.  &  £11.  403  ;  6  Nev.  &  If.  859,  S.  C. 
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Norman 

9. 

Climensok 
and  Otben. 


Bompas  referred  to  Starling  v.  Cozens  (a).  Lees  v. 
Reffit(b\  BarihoUmew  v.  Stevens  {c\  and  was  stopped  by 
the  Court. 

TiNDAL,  C.  J. — ^I  think  the  decision  in  GambreU  v.  The 
Earl  of  Falmouth  is  correct.  This  bill  must,  therefore,  be 
referred  back  to  the  Master,  and  if  he  sees  any  special 
circumstances  to  induce  him  to  make  any  deduction,  he 
must  act  upon  them. 

Rule  absolute. 


{a)  2  C,  M.  &  R.  445. 
(6)  3  Ad.  &  El.  707, 


(c)  Ante^  voL  7,  p.  808»  O.  S. 


Price  v.  Birch. 

KyHANNELLy  Serjt,  moved  for  a  rule,  to  shew  cause 
why  the  verdict  found  for  the  plaintiff's  should  not  be 
set  aside,  and  a  nonsuit  entered.  It  was  an  action 
of  covenant,  and  the  declaration  was  upon  an  indenture 
made  between  the  plaintiff  and  defendant,  whereby  the 
defendant  covenanted  and  agreed  with  the  plaintiff,  that 
the  defendant,  his  heirs,  &c.,  should  and  would,   when 


Inooventnt* 
the  pUmtiff 
saed  upon  an 
indenture,  by 
which  the  de- 
fendant ooTe- 
nanted  and 
affreed  with 
him  to  procure 
a  license  from 
the  lord  of  the 
manor,  in 

whichac^um  thereunto  required,  in  writing  by  the  plaintiff,  procure 

then  in  the 
oocumition  of 
the  plaintiff, 
was  situated, 
to  lease  the 


from  the  Lord  of  a  certain  manor,  in  which  cert^  pre- 
mises, then  in  the  occupation  of  the  plaintiff,  was  situated,  a 
license  or  permission  to  demise  or  lease  the  same  premises ; 
consisting  of  a  messuage,  brew-house,  and  outbuildings,  to 


same  premises 
to  the  plaintiff, 
and  to  make  to 

him  a  good  and  sufficient  demise  of  the  same,  and  the  declaration  alleged  that  it  was  thereby 
covenanted  that  the  lease  should  contain  a  covenant,  amongst  other  thinjB^,  that  pending  the 
occupation  by  the  plaintiff,  under  the  provisions  of  the  sud  indenture,  the  £fendant  would,  once 
in  every  three  years,  punt  the  outside  of  the  messuage,  and  keep  the  same  in  good  and  tenantable 
repair,  and  that  it  was  thereby  also  agreed  that  until  the  said  license  should  be  obtained,  and  the 
lease  granted,  <*  the  plaintiff  should  continue  in  possession  of  the  premises  as  tenant  finom  year 
to  year,  subject  to  the  terms  and  conditions  in  Uie  said  indenture  specified  :  Breach ;  the  noa 
repair  of  the  outside  of  the  premises  during  the  continuance  of  the  tenancy  from  year  to  year. 
The  indenture,  on  its  production  at  the  trial,  contained  the  provision  that  **  until  the  license 
should  be  obtained,  ana  the  lease  should  be  granted,  the  plaintiff  should  be  considered  to  be 
tenant  of  the  said  premises  at  the  rent,  and  subject  to  the  terms  and  conditions  hereinbefore 
specified:  Hdd,  that  there  was  no  variance  between  the  allegation  and  the  proof,  but  the 
declaration  correctly  stated  the  legal  eftect  of  the  indenture. 


RASTER  TERM,   S    VICT.  721 

the  pkuDtiff;  and  should  and  would  make  and  execute  a        1842. 
good  and  sufficient  demise  of  the  same  to  the  plaintiff  for  a    ^pJjCJ"^ 
eertain  term,  and  at  a  certain  rent ;  that  it  was  thereby  «• 

Airther  covenanted,  that  the  intended  lease  should  contain, 
among  other  terms,  a  covenant  on  the  part  of  the  defendant, 
that  while  the  said  plaintiff,  his  executors  or  administrators, 
should  be  possessed  of  the  premises  under  the  provisions  of 
th^said  indenture  as  aforesaid,  the  said  defendant,  his  exe- 
cutors, &c.,  should  and  would  at  his  and  their  own  proper 
expense  and  charges,  well  and  sufficiently  repair,  uphold, 
support,  and  keep  the  external  part  of  the  said  messuage 
in  good  and  tenantable  order  and  condition,*^'and  should 
and  would  paint  the  outside  wood,  stone,  and  iron-work  of 
the  said  messuage  with  oil-colours,  once  in  every  three 
years,  as  by  the  said  indenture,  reference  being  had  thereto, 
more  fully  appears ;  that  it  was  thereby  also  agreed  and 
covenanted  by  and  between  the  plaintiff  and  defendant 
respectively,  that  until  the  said  license  should  be  obtained, 
and  the  said  lease  should  be  granted  by  the  defendant  to 
the  plaintiff,  the  said  plaintiff  should  be  considered,  and 
should  continue  in  possession  of  the  said  premises  as  tenant 
from  year  to  year,  at  the  rent,  and  subject  to  the  terms  and 
conditions  in  the  said  indenture  specified.  The  declaration 
alleged  as  breaches  of  the  indenture,  that  the  defendant, 
although  duly  requested  in  writing,  had  failed  to  procure 
the  said*  license,  and  had  refused  to  grant  the  said  lease ; 
that  the  plaintiff  had  continued  as  such  tenant  from  year 
to  year,  down  to  the  time  of  the  commencement  of  the 
action,  being  more  than  three  years  from  the  date  of  the 
said  indenture,  yet  that  the  said  defendant  had  neglected 
and  refiised  to  paint  the  external  part  of  the  said  messuage. 
Sec.,  and  to  keep  the  same  in  good  and  tenantable  repair, 
ftc.  Plea,  non  est  factum.  The  cause  was  tried  before 
PatUsonf  J.,  at  the  Spring  Assizes  for  the  county  of  Staf- 
fiird,  when  the  indenture  stated  in  the  declaration  was 
produced  in  evidence,  and  it  was  found  not  to  contain  any 
expiAess  covenant,  such  as  that  alleged,  to  paint  and  keep 

▼OL.  L — ^N.  8.  AAA  D.    P.    C. 
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1842.        the  external  parts  of  the  messuage,  &c.,  in  good  and  tenant- 

^'p^^^    able  repair  during  the  tenancy  from  year  to  'year,  but  it 

_  ••  contained  the  provision  stated  in  the  declaration,  that  "  in 

BiBCH.  ...  .J 

the  meantime  and  until  the  said  license  should  be  obtained, 
and  the  said  lease  should  be  granted,  the  said  Richard  Price, 
his  executors,  &c.,  should  be  considered  to  be  tenant  of  the 
said  premises,  at  the  rent,  and  subject  to  the  terms  and 
conditions  hereinbefore  specified."  It  was,  therefore,  ob- 
jected, on  the  part  of  the  defendant,  that  this  was  a  variance 
between  the  allegation  and  the  proof,  which  entitled  him 
to  a  nonsuit ;  because  the  indenture  contained  no  covenant 
to  paint  during  the  tenancy  firom  year  to  year.  The  learned 
judge,  however,  overruled  the  objection,  and  a  verdict  was 
taken  for  the  plaintiff,  the  amount  of  damages  being  made 
the  subject  of  a  reference  to  arbitration.  Leave  was, 
however,  given  to  the  defendant  to  make  the  present 
application  to  the  Court  It  was  now  contended,  that  the 
plaintiff  had  incorrectly  stated  the  legal  effect  of  this  instru- 
ment He  had  set  out  the  covenants  in  terms  as  they 
occurred  in  the  deed,  but  he  had  further  alleged  one  of  those 
terms  to  extend  to  the  tenancy  from  year  to  year,  which 
allegation  was  unauthorized  by  the  deed  itself.  [^Tindal, 
C.  J. — The  words  of  the  deed  itself  are,  that  until  the 
license  shall  be  obtained,  and  the  lease  granted,  the  party 
shaU  hold  according  to  the  very  terms  of  the  covenant.  All 
that  the  plaintiff  does,  is  to  allege  the  effect  of  those  terms 
in  reference  to  his  tenancy.]  If  the  contract  were  com- 
pleted, and  the  lease  granted,  the  defendant,  no  doubt, 
must  consent  to  act  upon  this  covenant,  but  until  it  was 
granted,  the  plaintiff  was  to  stand  in  the  position  only  of  a 
tenant  firom  year  to  year. 

TiNDAL,  C.  J. — ^It  does  not  appear  to  me  that  there  is 
any  variance  between  the  allegation  and  the  proof  in  this 
case ;  because,  the  indenture  itself  expressly  provides  for 
the  case  of  the  plaintiff  becoming  tenant  until  the  lease  is 
granted,  and  it  provides  that  he  shall  hold  as  such  tenant 
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under  the  Teiy  terms  which  would  have  been  inserted  in  1842. 
the  lease.  The  declaration  merely  states  that  which  the  p^ck 
lease  would  have  contained.  _  «• 

BiBCfi. 

CoLTMAN,  J.,  Erskine,  J.,  and  Cresswell,  J.,  con- 
curred. 

Rule  refused. 


Wynne  v.  Wynne  and  Wife. 

KyHANNELLi   Seijt,    shewed    cause    against    a    rule  where  in  an 
which  had  been  obtained  for  an  attachment  for  the  non-  ^b  b?o°ugh?^*' 
payment  of  a  sum  of  40/.,  pursuant  to  the  award  of  an  jgajnst  a  de- 

*    •'  *  fcndant  and  his 

arbitrator.     The  cause  had  been  already  before  the  Court  wife,  the  dc- 

.  .  1     ^i_  1  ^T  /•   ..1       fendants  avow- 

upon  several  occasions,   and   the  general  outlme  ot   the  ed  for  an  an- 
fiu^ts  was  this.     It  was  an  action  of  replevin,  brought  by  u^o^an  «rtafe 
Charles  Wynne,   against  Julius  Wynne   and   Sarah,  his  in  which  the 

,  ,  plaintiff  had  a 

wifis.  The  defendants  avowed,  stating,  that  one  Robert  life  interest, 
Watkin  Wynne  bequeathed  an  annuity,  or  yearly  rent-  a^various^'' 
charge  of  20/.  to  the  defendant  Sarah,  during  her  life,  or  stages  of  the 

°  .  .  proceedings, 

as  long  as  her  conduct  and  behaviour  should  be  discreet,  interfered  to 

enahle  the  wife 

and  meet  with  the  approbation  of  certain  trustees,  charge-  to  continue  the 
able  upon  a  certain  estate,  bequeathed  to  the  son  of  the  JiJJnto  the'^* 
testator,  one  John  Wynne,  for  life,  with  remainder  for  life  wishes  of  the 

hushand,  and 

to  the  plaintiff,   Charles   Wynne.      The  avowry  averred  the  cause  and 
that  the  conduct  of  the  defendant  Sarah,  had  been  in  all  differencrwere 
respects  known  to,  and  had  in  all  respects  met  the  appro-  [u^*^"!^!  ^^ 
bation  of  the  said  trustees,  and  then  alleged  a  sum  of  50/.  directed  a  ver- 
to  have  been  in  arrear  and  unpaid  to  the  said  JuUus  and  tered  for  the 
Sarah,  in  right  of  the  said  Sarah;   wherefore  the  defend-  thl'^^bnand 
ants  avowed  the  taking  of  the  distress  for  the  said  annuity  ord«'c^  *  f«f- 

^  *'    thcr  sum  to  be 

or  rent-charge.      The  will  bore  date  the  15th  October,  paid  to  the 
1805;  the  testator  died  on  the  2nd  March,  1806,  and  the  piaMflTin* 

respect  of  ar- 
r«tn  which  bad  accrued  due  since  the  commencement  of  the  suit,  the  Court  granted  an  attach- 
ment for  the  non-payment  of  those  arrears  to  the  wife,  even  thoogh  it  was  sworn  that  the  arrears 
had  been  paid  to  the  hosband  upon  demand  made  by  him. 

A   A   A   2 
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1842.       annuity  continued  to  be  paid  down  to  the  2nd  September, 

'^'y^YvsB^    ^^^^'     "^^^  defendants  lived  separate.     In  the  month  of 

••  December  of  that  year,  the  present  plwitiff  became  tenant 

w XMNa  ^    ^ 

and  liTife.      for  life  of  the  premises  charged  with  the  annuity,  and  he 
refused   further   payment      The  distress  was    thereupon 
taken,  and  the  present  suit  was  commenced.     A  motion 
was  subsequently  made  (a)  to  change  the  attorney  of  the 
defendants,  the  object  being  that  the  suit  should  be  placed 
in  the  hands  of  the  defendant  Julius,  instead  of  the  defend- 
ant Sarah,  but  this  rule  was  discharged,  upon  an  indemnity 
being  given  to  the  defendant  JuUus,  and  to  preserve  him 
from  any  consequences  arising  from  the  suit.     The  cause 
came  on  for  trial  on  the  24th  March,  1841,  when  a  verdict 
was  taken  for  the  plaintiff,  subject  to  a  reference  of  the 
cause,  and  all  matters  in  relation  to  the  annuity  in  question 
in  the  cause.     On  the  14th  May,  in  the  same  year,  the 
award  was  made  setting  aside  the  verdict,  and  directing  a 
verdict  to  be  entered  for  the  avowants.     The  award  further 
directed,  in  respect  of  the  matters  in  difference  which  had 
been  referred,  that  402!.,  the  arrears  of  the  annuity  from  the 
2nd  March,  1839,  to  the  2nd  March,  1841,  consisting  of 
the  arrears  which  had  accrued  due  since  the  commence- 
ment of  the  action,  should  on  the  1st  August,  then  next, 
be  paid  by  the  plaintiff  to  the  defendant  Sarah,  the  wife  of 
Julius  Wynne.     A  rule  was  obtained  to  set  aside  the  award 
on  various  grounds,  in  the  following  Michaelmas  Term,  (b) 
which  was,  however,  unsuccessful.     Judgment  was  signed 
in  the  action,  and  was  satisfied  by  means  of  an  execution; 
but  the  plaintiff  having  refused  to  pay  the  arrears  of  40iL 
to  the  defendant  Sarah,  the  present  rule  for  an  attachment 
had  been  obtained  in  Hilary  Term  last     An  affidavit  was 
now  produced,  in  which  it  was  stated  that  the  defendant 
JuUus  Wynne  had  claimed  the  arreanf,  and  that  they  had 
been  paid  to  him  by  the  plaintiff,  and  it  was  submitted  that 
this  was  a  sufficient  answer  to  the  present   application. 

(a)  Ante,  vol.  9,  p.  396,  O.  S. ;  2  Scott  N.  R.  615,  S.  C. 

(b)  Ante,  vol.  9,  p.  901,  O.  S. 
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There  was  nothing  in  the  will  to  shew  that  the  testator  had  1842. 
bequeathed  this  annuity  to  the  sole  and  separate  use  of  the  Wynne 
wife,  and,  although  the  husband  might  not  be  able  to  dispose       -.-  "• 

j»     1  ■  «  '«  ^^  I  NNJS 

of  the  annuity,  he  had  a  distinct  interest  in  every  payment  and  Wif«i 
which  was  made  in  respect  of  it  The  award  certainly 
could  not  be  objected  to  upon  the  present  motion^  but  its 
requisites  had  been  sufficiently  complied  with  by  the  pay- 
ment which  was  sworn  to  have  been  made^  and  the  Court 
after  such  a  payment  would  not  grant  an  attachment.  The 
object  of  the  Court  in  the  previous  decisions  which  they 
had  given  in  this  case,  had  been  to  enable  the  wife  to  try 
her  general  right  to  the  annuity :  she  had  now  established 
that  right;  but  it  was  not  established  to  exist  upon  any 
terms  except  such  as  prevailed  in  all  ordinary  cases  between 
man  and  vnfe.  [^Cressweli,  J. — These  parties  have  entered 
into  a  rule  of  Court,  and  by  that,  they  have  bound  them- 
selves to  abide  by  the  decision  of  the  arbitrator.  Having 
done  so,  is  it  not  a  contempt  of  the  Court  to  try  to  evade 
the  decision  of  the  arbitrator  ?  If  the  award  was  not  in 
pursuance  of  the  submission  to  reference,  it  might  have 
been  set  aside  pro  tanto ;  but  if  the  award  could  not  be  set 
aside,  surely  it  is  idle  for  the  plaintiff  to  attempt  to  raise 
the  aigument  which  he  is  now  advancing.  THndaly  C.  J., 
What  you  are  contending  is,  that  the  wife  was  to  try  the 
action  at  the  cost  of  her  own  friends ;  but  having  succeeded 
in  it,  she  is  not  to  reap  the  benefit  of  her  success.  I  must 
say,  that  if  the  plaintiff  has  got  into  any  difficulty,  it  is  of 
his  own  seeking ;  because,  he  knows  that  by  paying  this 
money  to  the  wife,  he  would  have  been  safe.  The  question 
before  us  is  hardly  a  point  of  law,  but  it  is  a  question  which 
most  be  decided  according  to  the  equitable  jurisdiction  of 
the  Court  The  question  is,  what  was  intended  by  the 
arrangements  which  have  been  already  made  ?  It  is  clear 
that  it  was  intended  that  the  wife  should  reap  the  fruits  oi 
the  proceedings.]  The  construction  of  the  plaintiff  was,  that 
on  shewing  cause  against  this  rule  for  an  attachment,  he 
had  a  right  to  raise  the  question  of  the  validity  of  the  award 


726 


CA8E8  ON   POINTS  OF   PRACTICE,   C.    P. 


1842. 


Wynne 

V. 

Wynne 
and  Wife. 


upon  the  face  of  it ;  and  he  maintauied  that  in  point  of 
strict  law  he  was  not  liable  to  the  attachment 

TiNDAL,  C.  J. — I  put  this  case  not  on  the  ground  of 
strict  law ;  but  that,  under  the  circumstances,  seeing  the 
occasions  on  which  the  plaintiff  has  received  the  opinion  of 
the  Court,  he  must  have  known  the  intention  of  the  parties 
and  of  the  Court  in  continuing  these  proceedings.  The 
plaintiff  never  could  have  paid  this  money  to  the  defendant 
Julius  Wynne,  without  going  against  his  own  better  know- 
ledge and  judgment,  and,  therefore,  I  think  this  attach- 
ment must  go. 


Sir  Thomas  Wilder  Seijt,  and  Robinson^  in  support  of  the 
rule,  were  not  heard. 

Rule  absolute. 


COBBOLD  V.  ChILVER. 

^IR  Thomas  Wilde^  Serjt.,  in  Michaelmas  Term  moved 
for  a  rule,  calling  upon  the  plaintiff  to  shew  cause,  why 
the  judgment  and  the  execution  thereon  should  not  be 
set  aside  for  irregularity,  and  why  the  proceeds  obtained 
under  the  execution  should  not  be  refunded  to  the  defendant 
On  the  15th  February,  1841,  the  defendant  executed  a 
warrant  of  attorney  to  secure  the  sum  of  250/,  with  interest 
at  the  rate  of  5/.  per  cent,  to  the  plaintiff;  the  warrant  of 
attorney  recited  that  the  said  sum  of  250/.  was  also  further 
secured  to  the  plaintiff  by  a  joint  and  several  promissory 
in  t^™ contract,  ^^^^  ^^  Robert  Chilver,  the  defendant,  and  one  John  James 
Uself"b^thc      ^^'^^^'  bearing  date  the  13th  February,  1841,  and  payable 

Reg.  Gen., 

H.  T.,  4  Win.  4,  s.  3,  irregular :   Held  also,  that  a  judgment  signed  under  such  an  autbority  in 

Vacation  was  irregular,  ana  must  be  set  aside. 

The  mandatory  part  of  a  writ  of  execution  must  follow  the  statement  of  the  judgment,  and, 
therefore,  when  the  writ  directed  the  sheriff  that  he  **  cause  to  be  made  as  well  a  certain  debt 
of  269/1,  parcel  of  certain  debt  of  500/.,  recovered  by  J.  C.  C,  lately  in  our  Court,  ftc,  as 
also  5/.  5«.,  which,  in  our  said  Court,  was  awardetl,  &c.,  for  damages,  &c«,  together  with 
interest,  &c.,**  it  was  held  that  the  writ  was  irregular  on  the  ground  of  variance. 


A  warrant  of 
attorney  autho- 
rized the  plain- 
tifftosignjudg- 
ment  "  as  of 
last  H.  T., 
next  E.  T., 
or  any  subse- 
quent Term :" 
Held,  that  if 
the  plaintiff 
had  signed 
judgment  "  as 
of"  the  pre- 
vious H.  T., 
it  would  have 
been  a  good 
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on  demand,  and  it  authorized  the  plaintiff  and  two  attorneys       1842. 
of  this  Court  to  appear  for  the  defendant,  and  enter  up      comold 
judgment  "a#  of  last  Hilary  Term,  next  Easter  Term,  or  »• 

any  subsequent  term:''  the  defeasance  was  upon  the  payment 
of  the  said  sum  of  250L  together  with  interest  On  the 
8th  September,  1841,  the  plaintiff  signed  judgment  on  the 
warrant  of  attorney,  and  sued  out  a  writ  of  fi.  fa.,  which  was 
directed  to  the  sheriff  of  Suffolk.  "  That  he  caused  to  be 
made  as  well  a  certain  debt  of  2691.  9s>  4c{.,  parcel  of  a  cer- 
tain  debt  of  500/.,  which  J.  C.  Cobbold  lately  in  our  Court 
before  our  justices,  recovered  against  R.  Chilver,  as  also 
5/.  5«.  which  in  our  said  Court  were  awarded  to  the  said 
J.  C.  Cobbold  for  his  damages  which  he  had  sustained  as 
well  by  reason  of  his  detaining  the  said  debt  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  R.  Chilver  is  convicted  as  appears  to  us  of 
record  together  with  interest  upon  the  said  sums  of  269L 
9i.  4(2.,  and  5L  5«.  at  the  rate  of  4/.  per  cent,  from  the  8th 
day  of  September,  1841,  on  which  day  the  judgment  afore- 
said was  entered  up."  Under  this  writ,  the  sum  of  269/^ 
9i.  4cL  was  levied.  First,  it  was  contended,  that  the  judg- 
ment, having  been  signed  in  vacation,  was  an  irregular 
judgment,  because  the  instrument  itself  only  authorized  a 
judgment  to  be  signed  **  as  of"  a  Term ;  and  although  by 
the  3  R.  G.,  H.  T.,  4  Wm.  4,  (a)  all  judgments  are  required 
to  be  entered  of  record  of  the  day  of  the  month  and  year 
when  they  are  signed,  and  it  is  declared  that  they  shall  have 
no  relation  to  any  other  day,  the  Court  would  declare  this 
to  be  an  irregular  judgment,  because  it  was  not  in  accordance 
with  the  authority  given  by  the  warrant  of  attorney.  In 
Toddy.  Gompertz{b)  it  was  held  that  a  warrant  of  attorney 
to  confess  judgment  generally  of  a  term  is  regular,  notwith- 
standing the  rule  of  H.  T.  4  Wm.  4,  if  the  judgment  is 
signed  on  a  particular  day  of  Term.  In  that  case,  it  was 
unsuccessfully  argued  that  a  warrant  of  attorney  to  enter  up 

(fl)  Ante,  vol.  2,  p.  313,  O.  S.  (6)  Ante,  vol.  6,  p.  2»6,  O.  S. 
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judgment  generally  of  a  Term  was  irregular,  and  the  same 
answer  must  apply  to  any  objection  raised  in  the  present 
instance.  Secondly,  the  writ  of  execution  was  irregular, 
because  it  did  not  follow  the  judgment  The  writ  shewed 
the  judgment  to  be  for  5001  but  the  writ  was  only  to  levy 
2691.  98.  4d. 

Channett,  Serjt,  [with  whom  was  Bramwett]  now  shewed 
cause.    First:  the  plaintiff  was  justified  in  signing  judgment 
in  Vacation ;  and  the  only  effect  of  the  warrant  of  attorney 
in  requiring  the  judgment  to  be  ^^as  oP  a  term  was  that  the 
old  fiction  of  law,  that  the  judgment  related  to  a  term,  was 
revived  in  thb  particular  case.     The  actual  date  of  the 
judgment  must   be  entered,  but  the  warrant  of  attorney 
would  be  useless  unless  judgment  might  be  signed  in  Va- 
cation.    Secondly,  as  to  the  variance  between  the  judgment 
and  the  writ ;   Webber  v.  Hutchins  (a)  was  the  authority  on 
which  this  objection  rested,  and  there,   it  was  held  that 
the  sum  for  which  a  writ  of  fi.  fa.  issues  must  be  that  for 
which  judgment  is  signed,  and  if  the  party  intends  to  levy  a 
less  amount,  he  should  direct  the  sheriff  accordingly,  or 
there  should  be  some  entry  on  the  record  to  account  for 
the  variance.     This  objection  must  appear  plainly  on  the 
face  of  the  writ  of  execution ;   but  in  the  present  instance 
reading  the  words  "parcel  of  a  certain  debt  of  SOOi"  in  a 
parenthesis  and    applying  the   relative   "which,"   to  the 
antecedent  269^.  9s,  4c2.,  the  vnit  was  made  perfectly  con- 
sistent. 

Bompasy  Serjt,  in  support  of  the  rule.  The  power  to 
sign  judgment  given  by  the  warrant  of  attorney  must  be 
strictly  followed.  The  warrant  of  attorney  entitled  the 
plaintiff  to  sign  judgment  only  "  as  oP  the  previous  Term ; 
and  its  requisites  with  regard  to  any  subsequent  signing  of 
judgment  would  only  be  answered  by  the  judgment  being 
actually  signed  in  Term. 

(a)  8  M.  &  W.  319 ;  Ante,  p.  95,  S,  C. 
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TiNjyAjjy  C.  J.- — ^I  think  that  this  objection  must  prevail.        1842. 
The  warrant  of  attorney  is  in  express  terms ;  it  is  dated  the      comold 

16th  February,  which  is  in  Vacation,  and  it  authorizes  the      ^   ^' 

,  Chilvee. 

party  to  sign  judgment  against  the  defendant  **  as  oP  the 

preceding  Term,  or  any  subsequent   Term:   not   at  all 

meDtioDing  any  subsequent  vacation.     Therefore,  if  the 

party  had  signed  judgment  as  of  the  preceeding  Term.     I 

should  have  said  that  it  was  expressly  within  the  contract, 

thou^  in  itself  an  irregular  judgment.     Now  since  the  new 

roles  have  declared  that  a  judgment  which  is  signed  is  of 

the  day  on  which  it  is  actually  signed,  without  any  relation 

to  the  former  Term,  and  as  there  is  nothing  in  this  case  to 

shew  that  the  party  might  sign  judgment  ^^  as  oP  the  Term 

preceding  the  date  of  this  judgment,  and  moreover  as  he 

has  not  signed  judgment  as  of  the  preceding  Term,  it  is  a 

signing  in  Vacation  when  the  only  authority  was  to  sign  the 

judgment  ''as  oP  one  Term,  or  in  any  subsequent  Term. 

The  rule,  therefore,  must  be  absolute. . 

JBampas  applied  for  the  costs  of  the  rule.  [  Tindaly  C.  J., 
It  is  an  objection  in  apice  juris.']  The  application  was 
made  on  behalf  of  the  assignees  of  the  defendant,  who  had 
become  insolvent  \^Tindaly  C.  J. — We  will  hear  you  on 
the  second  objection].  Webber  v.  Hutchins  was  clearly  in 
pointy  and  shewed  the  writ  to  be  irregular.  The  Court 
besidesi,  would  not  apply  to  the  writ  a  forced  construction, 
but  would  read  it  in  the  ordinary  way,  and  then  it  would 
i^pear  that  there  was  a  judgment  for  500/L  and  execution 
for  269iL  9$.  4d.  only. 

TiNDAL,  C.  J. — This  is  an  irregularity.  We  might  not 
have  granted  costs  on  the  first  objection,  but  the  plaintiff, 
we  now  think,  is  entitled  to  them. 

Rule  absolute,  with  costs. 
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CaLLAMDEB  V.  DiTTBICH. 

lb  an  action      AsSUMPSIT,     The  declaration  stated  that  heretofore, 

of  assumpsit, 

the  first  count  to  wit,  on  the  18th  January,  1837,  it  was  agreed  between 
tion  suted  a  *  the  plaintiff  (then  residing  in  London)  and  the  defendant 
•  J^I^^^^  (who  was  then  residing  in  parts  beyond  the  seas,  to  wit,  at 
Dlaintiffin  Koenigsberg,  in  the  kingdom  of  Prussia)  that  the  plaintiff 
the  defendant  should  purchase  of  the  defendant,  and  that  the  defendant 
in  Pn^,  bjf '  should  Sell  and  deliver  to  the  plaintiff,  to  wit,  for  the  pur- 
f  ndant**^  ^^  d  P^^^  ^^  being  shipped  and  conveyed  to  London  aforesaid 
to  sell  and  de-   a  Certain  large  quantity,  to  wit,  one  hundred  lasts  of  seed, 

liver  to  the  .  .  .  ,  , 

plaintiff  at  to  Wit,  tarcs  at  a  certain  pnce  then  agreed  upon  between 
foMhTpun^  them,  to  wit,  the  price  of  18*.  per  imperial  quarter,  free  on 
ofbeing  ship-    board  in  spring,  the  said  tares  to  be  large  sound  good 

pec^  a  certain 
quantity  of 
'  good  sound  seed  tares ;  that  subsequently  a  portion  of  the  said  tares  were  to  deliTered  and 
shipped  on  board  a  certain  vessel  at  Koenigsberg  aforesaid,  by  the  defendant,  jret  defendant 
disregarding  his  promise  did  not,  nor  would  sell  and  deliver  to  the  plaintiff  good  sound  seed 
tares,  but  on  the  contrary  thereof,  the  said  tares,  at  the  time  of  their  said  delivery  and  shipment, 
and  on  their  arrival  in  London,  were,  as  the  defendant,  at  the  time  of  the  shipment*  well  knew, 
very  soft,  heated,  discoloured,  and  wholly  unfit  to  be  used  as  and  for  seed  tares,  or  for  any  other 
purpose  :  Special  damage  for  shipping  and  insurance  expenses,  surveying,  landing  and  telling 
the  tares  :  Second  count,  alleging  a  promise  by  the  defendant  that  he  would  soperintend  the 
shipping  and  loading  of  the  tares  at  Koenigsberg,  and  would  take  and  use  everr  proper  preetntkm 
in  seeing  that  the  same  were  properly  shipped  and  stowed  on  board  a  fit  and  proper  Tesad,  yet 
the  defendant  disregarded  his  promise,  ana  did  not  superintend  the  shipment  ot  the  tares,  or 
take  or  use  any  precaution  whatever,  in  or  towards  seeing  that  the  same  were  properly  Kowed 
or  shipped,  Slc,  and  that  the  said  tarcs  were,  with  the  privity,  and  at  the  instance  of  the 
defenoant,  shipped  and  stowed  on  board  an  unfit  and  improper  vessel  in  a  rery  careleai,  negtigent, 
improvident,  unusual,  and  unmerchantlike  manner,  whereby,  &c. 

The  defendant  pleaded  to  both  counts,  that  before,  &c.,  the  defendant  was  resident  at 
Kosniffsbcrg,  and  within  the  jurisdiction  of  a  certain  Court  there,  and  that  whilst  so  residettt,  the 
plaintiff  impleaded  him  in  the  said  Court  for  the  not  performing  the  same  identical  promises  as 
m  the  counts  mentioned*  and  for  the  damages  alleged  to  have  been  sustained  thereby,  and  that 
a  judgment  or  decree  was  pronounced  by  the  said  Court,  whereby  it  was  adjudged  that  the 
plaintiff  had  no  cause  of  action,  in  respect  of  damages,  &c.  ;  and  that  the  plaintiff  should  pay 
the  costs  of  that  suit ;  that  the  judgment  had  not  been  reversed,  and  that  it  was  final  and 
conclusive  between  the  parties  in  the  country  where  the  same  was  pronounced,  whereby  the 
plaintiff  was  precluded,  &c.  :  Replication,  that  no  such  judgment,  final  and  conclasive,  between 
the  parties  modo  et  forma  was  ever  pronounced  by  the  said  Court  At  the  trial,  the  defendant, 
in  support  of  his  plea,  put  in  a  judgment  of  the  Court  of  Commerce  at  Koraigaiicrg,  '*  that 
plaintiff  be  barred  of  his  claim,  which  he  brought  against  the  defendant,  on  account  of  a  cargo 
of  tarcs  ;"  certain  **  reasons**  were  appended  to  the  judgment,  which  shewed  that  the  plaitttiff 
**  lost  his  cause  of  action,'*  by  reason  of  prescription  or  limitation,  but  that  the  suit  m  thai 
country  was  to  recover  back  the  money  paid  by  the  plaintiff  for  the  tares,  and  was  not  brought 
in  respect  of  any  damage  alleged  to  have  been  sustained  b^  reason  of  their  non-deliverr  or 
improper  stowage  or  shipment :  HeUi,  that  there  was  a  variance  between  the  proof  and  the 
recora  which  was  not  amendable. 

Semble,  that  a  judgpnent  recovered  in  a  Foreign  Court,  upon  grounds  of  prescription  or 
limitation,  is  an  effectual  bar  to  a  suit  in  this  country,  upon  the  same  causes  of  action,  even  though 
the  limitation  in  that  country  operate  at  the  end  of  six  months  from  the  accruing  of  the  oanse  of 
action. 
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Koenigsbeig  seed  tares,  of  the  growth  of  the  year  1836,  and 
of  the  best  quality ;  and  it  was  also  then  agreed  between 
the  plaintiff  and  the  defendant  that  the  defendant  should  «. 

draw  a  bill  on  the  plaintiff  for  half  the  amount  of  the  invoice 
price  of  the  said  tares,  at  three  months'  date,  on  making 
the  said  contract,  and  that  the  plaintiff  should  pay  to  the 
defendant  the  remainder  of  the  price  of  the  said  tares  in 
any  way  satis&ctory  to  the  defendant,  or  one  Mr.  Kiel,  on 
the  defendant's  handing  the  plaintiff  the  bill  of  lading  of 
the  said  tares ;  mutual  promises ;  and  the  plaintiff  says  that 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  in 
porsoance  and  performance  of  the  said  agreement  the  de- 
fendant made  and  drew  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  plaintiff,  and  thereby  required  the 
jdaintiff  three  months  after  the  date  thereof  (which  period 
had  elapsed  long  before  the  commencement  of  this  suit)  to 
pay  to  the  order  of  a  certain  person,  to  wit,  the  said  Mr. 
Kiel,  a  certain  large  sum  of  money,  to  wit,  as  and  for  half 
the  amount  of  the  invoice  price  of  the  said  tares,  and  as  and 
for  and  in  part  payment  thereof,  to  wit,  the  sum  of  450/., 
which  said  last  mentioned  sum  the  plaintiff  in  further  pursu- 
anceof  hissaid  agreementaflerwards,  and  when  the  said  bill  of 
exchange  became  due,  &c.,  duly  paid  according  to  the  tenor 
and  efiect  thereof;  and  the  plaintiff  further  saith  that  after- 
wards, &C.,  he  received  of  and  from  the  defendant  the  bill 
of  lading  of  a  certain  large  portion  of  the  said  tares,  to  wit, 
nine  hundred  and  seventeen  quarters  thereof,   and  that 
thereupon,  in  pursuance  of  and  further  performance  of  the 
laid  agreement,  he  then  duly  according  to  the  said  contract, 
and  at  the  defendant's  request,  paid  to  the  defendant  the 
remainder  of  the  price  of  the  same  tares,  to  wit,  the  sum  of 
375 JL  6s.     And  the  plaintiff  further  saith  that  he  hath  at  all 
times  duly  performed  and  fulfilled  his  part  of  the  said 
agreement  whereof  the  defendant  hath  always  had  notice ; 
and  that  although  the  defendant  did  afterwards,  to  wit,  on 
the  29th  April,  1837,  in  part  performance  of  the  said 
agreement,  ship  and  deUver  on  board  a  certain  vessel. 
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1842.        provided  by  the  defendant  for  the  plaintiff,  to  wit,  the  Mary 
Q^^^^JMTOBM    ^^^^»  *^  ^  certain  port,  to  wit,  at  Koenigsbei^g,  &c.,  a  cer- 
«•  tain  large  quantity,  to  wit,  nine  hundred  and  seventeen 

quarters  of  tares  for  the  plaintiff,  and  although  the  said 
tares  so  shipped  did  afterwards,  to  wit,  &c,  arrive  in  London 
aforesaid,  yet  the  defendant  disregarding  his  said  promise, 
did  not  nor  would  ship  the  said  tares  firee  on  board  the  said 
last  mentioned  vessel,  and  did  not  nor  would  sell  and  deli- 
ver to  the  plaintiff  sound  good  seed  tares,  &c.,  but  on  die 
contrary  thereof  the  said  tares  at  the  time  of  their  sud 
delivery  and  shipment,  &c.,  and  on  their  arrival  in  London, 
&c.,  were,  as  the  defendant  at  the  time  of  the  said  shipment 
and  delivery  well  knew,  but  which  the  plaintiff  did  not  dis- 
cover until  the  day  and  year  last  aforesaid,  very  soft,  heated, 
discolored,  mouldy,  rotten,  decayed,  and  wholly  unfit  to  be 
used  as  and  for  seed  tares  or  for  any  other  purpose,  and 
were  not  of  the  growth  of  the  year  1836,  and  thereby  and 
by  means  of  the  premises  became  and  were  utterly  useless 
to  the  plaintiff,  contrary  to  the  terms  of  the  said  agreement, 
and  of  the  promise  of  the  defendant  by  him  so  made  as 
aforesaid :  averment  of  special  damage  for  loss  of  interest, 
shipping,  and  insurance  expenses,  surveying  and  landing 
and  seUing  the  tares. 

Second  count,  that  heretofore,  to  wit,  on  the  said 
18th  January,  1837,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  agreed  to  become 
the  purchaser  of  the  said  tares,  as  in  the  first  count  men- 
tioned, the  defendant  promised  the  plaintiff  that  he,  the 
defendant,  would  superintend  the  shipping  and  loading 
of  the  said  tares,  to  wit,  at  Koenigsbeig  aforesaid,  and  would 
take  and  use  every  reasonable  and  proper  precaution  in 
seeing  that  the  same  were  properly  shipped  and  stowed  in 
and  on  board  a  fit  and  proper  vessel,  or  fit  and  proper 
vessels  in  that  behalf  for  the  conveyance  of  the  said  tares 
to  London  aforesaid,  yet  the  plaintiff  in  fact  saith,  that 
although  he,  the  plaintiff,  in  all  things  performed  his  said 
agreement,   as  in   the  preceding  count   mentioned,  and 
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although  a  large  quantity,  to  wit,  nine  hundred  and  seven-        1842. 
teen  quarters  of  the  said  tares  were  afterwards,  &c,  with    cIllandioi 
the  privity,  knowledire,  and  sanction  of  the  defendant  and     _    9, 

,      .  ,  DiTTEICH. 

at  his  instance,  shipped  and  loaded  for  conveyance  thereof 
to  London,  &&  Yet  the  defendant  disregarded  his  said 
last  mendoned  promise  in  this  to  wit,  that  he,  the  defend- 
ant, did  not  in  any  manner  according  to  his  said  promise 
superintend  the  shipping  of  the  same  tares,  or  take  or  use 
any  precaution  whatever  in  or  towards  seeing  that  the  same 
were  properly  shipped  or  stowed  in  or  on  board  a  fit  or 
proper  vessel,  &c.,  but  wholly  neglected  and  &iled  so  to  do. 
And  on  the  contrary  thereof  the  same  ship  or  vessel,  in  or 
on  board  of  which  the  same  nine  hundred  and  seventeen 
quarters  of  the  said  tares  were  so  shipped  and  loaded  as 
aforesaid,  at  the  instance  of  the  defendant,  to  wit,  by  rea- 
son of  her  having  on  board  too  great  quantity  of  cargo,  and 
by  reason  of  the  state,  size,  condition,  and  circumstances  of 
the  same  vessel  was,  on  the  occasion  aforesaid,  a  very  unfit 
and  improper  vessel  wherein  to  ship  or  stow  the  same  tares 
as  the  defendant  at  the  time  well  knew ;  and  the  plaintiff 
farther  saith  that  the  said  nine  hundred  and  seventeen 
quarters  of  tares  were,  with  the  privity,  and  at  the  instance 
of  the  defendant,  shipped  and  stowed  in  and  on  board  the 
same  vessel  in  a  very  careless,  negligent,  improvident,  un- 
usoal,  and  unmerchantlike  manner,  and  by  means  of  the 
premises  the  said  tares  became  and  were  so  heated,  &&, 
that  the  same  and  every  part  thereof  were  and  was  wholly 
useless,  and  lost  to  the  plaintiff,  whereby  the  plaintiff  has  not 
only  lost,  and  been  deprived  of  great  gains  and  profits  which 
he  otherwise  might  and  could  and  would  have  derived  and 
acquired  by  a  resale  of  the  same  tares,  at  high  and  advanced 
prices,  but  hath  been  deprived  of  the  use  and  interest  of 
the  said  purchase  money  thereof;  special  damage  as  in  the 
first  count  Counts  for  money  paid,  money  had  and  re- 
ceived, and  on  an  account  stated.  Damage  30002i 
Pleas :  first,  non-assumpsit 
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1842.  Secondly,  that  the  sud  tares  in  the  first  count  mentioned 

^     ^    T     were  not  nor  was  any  part  thereof  at  the  time  of  the  said 

9'  deliveiy  and  shipment  in  and  on  board  the  aforesaid  yessel 

very  soft,  heated,  &c.,  or  wholly  nnfit  to  be  used  as  seed 

tares,  but  were  and  was  tares  of  the  growth  of  the  year 

1836. 

Thirdly,  to  the  second  count,  that  the  ship  or  vessel  in 
and  on  board  of  which  the  said  tares,  in  that  count  men- 
tioned, were  shipped  and  loaded,  was  not  a  very  unfit  and 
improper  vessel  wherein  to  ship  and  stow  the  same  modo 
et  form&. 

Fourthly,  the  defendant  pleaded  to  the  first  and  second 
counts,  that  heretofore,  &&,  and  before  the  commencement 
of  the  proceedings  next  hereinafter  mentioned,  the  defend- 
ant was  resident  in  parts  beyond  the  seas,  to  wit,  at 
Koenigsberg,  in  the  kingdom  of  Prussia,  within  the  ligeance 
of  the  Ejng  of  Prussia,  and  within  the  jurisdiction  of  a 
certain  Court  of  Judicature,  called  the  Royal  Prussian 
Court  of  Commerce  and  Admiralty  of  Koenigsberg,  and 
afterwards,  and  whilst  he  was  so  resident  at  Koenigsbeig 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  27th  June,  1838,  the  plaintiff  impleaded  the  defend- 
ant in  the  said  Court  of  Judicature,  for  the  not  performii^ 
the  very  same  identical  promises,  and  each  and  every  of 
them  as  are  in  the  first  and  second  counts  of  the  declaration 
in  this  action  mentioned,  and  for  the  damages  alleged  to  have 
been  sustained  by  him  the  plaintiff  thereby,  the  same  Court 
having  jurisdiction  in  the  premises,  and  such  proceedings 
were  thereupon  had  in  the  said  Court,  that  afterwards,  to 
wit,  on  the  21st  May,  1839,  a  judgment  or  decree  was 
pronounced  by  the  said  Court,  whereby  it  was  adjudged 
and  declared  that  the  said  plaintiff  had  no  cause  of  action 
against  the  defendant  in  respect  of  the  damages  alleged  to 
have  been  sustained  by  him,  the  plaintiff,  through  the  non- 
performance of  the  said  promises.  And  it  was  fiuther 
ordered  and  decreed  by  the  said  judgment  or  decree  that 
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the  plaintiff  should  pay  the  costs  and  expenses  of  the  pro-        1842. 
oeedings  so  had  in  the  same  Court  in  that  behalf,  which    ^7J^J]^^JJ^ 
jndirment  or  decree  was  not  in  any  way  reversed  or  made  ^' 

^^  DlTTRICH. 

void.  And  the  defendant  saith  that  the  said  judgment  or 
decree  was  and  is  final  and  conclusive  between  the  parties 
to  sach  suit  as  to  the  said  supposed  cause  of  action  in  the 
country  where  the  same  was  pronounced,  to  wit,  in  the 
kingdom  of  Pnissia  aforesaid,  and  the  plaintiff  is  pre- 
diided  from  all  further  litigation  in  respect  of  the  same, 
and  ought  not  further  to  importune  or  molest  him,  the 
defendant,  in  respect  of  such  supposed  cause  of  action  so 
adjudicated  upon  the  said  judgment  or  decree  as  aforesaid. 
Verification. 

Replication  to  the  first,  second,  and  third  pleas,  issue. 

To  the  fourth  pica,  that  no  such  judgment  or  decree 
final  and  conclusive  between  the  parties  to  the  suit  in  that 
{dea  mentioned  in  manner  and  form  as  therein  alleged, 
ever  was  pronounced  by  the  said  Court  of  Judicature  in 
that  plea  also  mentioned  in  manner  and  form  as  in  that 
plea  above  alleged.    Issue. 

The  cause  was  tried  before  Tindaly  C.  J.,  at  the  sittings 
at  Guildhall,  after  Trinity  Term,  1841,  when  the  defend- 
ant gave  in  evidence  the  judgment  in  the  suit  in  the  Court 
of  Commerce  at  Kcenigsberg,  which  was  translated  in  the 
following  terms : 

**The  Royal  College  of  Commerce  and  Admiralty  at 
Kcenigsberg,  in  Prussia,  have  in  their  meeting  or  sessions, 
on  the  31st  May,  1839,  where  there  were  present  the 
director,  &c.,  decided  and  pronounced  judgment  according 
to  the  records  of  proceeding  as  follows : 

'^  first,  that  plaintiff  be  barred  with  his  claim  of 
780/.  lOi.  Id,  sterling,  with  interest  thereon,  fi:t)m  the  6th 
Aprils  1838,  which  he  brought  against  defendant  on  account 
of  a  cargo  of  nine  hundred  and  seventeen  quarters  of  tares 
received  in  the  year  1837,  by  the  ship  Mary  Swan. 

**  Secondly,  that  the  agreement  between  the  parties, 
whereby  the  plaintiff  is  renouncing  the  receipt  of  one 
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1842.       hundred  and  thirty-three  quarters  of  tares,  which,  accord- 
Callandeb.    "^  ^  defendant's  statement,  were  still  lying  here  for  the 
^-  plaintiff,  and  which   offer  defendant  accepts,   be  hereby 

legally  confirmed.     And, 

Thirdly,  that  pltdntiff  be  condemned  in  the  charges  of 
the  law  proceedings." 

For  this  judgment,  the  following  ''reasons"  were  in  effect 
stated : 

A.  B.  Callander,  in  London,  in  the  beginning  of  1837, 
ordered  of  R.  M .  Dittrich,  of  Koenigsberg,  one  hundred 
lasts  of  large  sound  Koenigsberg  seed  tares,  best  quality, 
and  free  fi*om  any  admixture  of  oats,  &c.,  at  ISs,  sterling 
per  quarter,  to  be  shipped  firee  on  board  in  spring,  and 
Dittrich,  in  his  letters,  accepted  this  offer.  Before  the 
shipment  was  made,  Callander  recommended  to  Dittrich  to 
have  the  tares  shipped  as  early  as  possible,  and  in  small 
vessels  to  prevent  their  becoming  damaged  by  their  being 
heated ;  and  upon  the  29th  April,  1837,  nine  hundred  and 
thirteen  quarters  of  tares,  value  8372L  6s.,  were  shipped  on 
board  the  Mary  Swan.  Callander  was  informed  of  the 
shipment  by  a  letter  of  the  30th  April,  and  he  paid  for  the 
tares,  as  by  the  agreement  disclosed  in  the  declaration,  by 
bills  for  4:501,  and  money  to  the  amount  of  375L  6s,  On 
the  5th  June,  1837,  the  Mary  Swan  arrived  in  London, 
when  Callander  examined  the  tares,  and  found  they  were 
in  so  bad  a  state  that  he  thought  himself  entitled  to  refiise 
receipt  thereoi^  and  noted  a  protest  through  a  notary  public 
in  London.  Two  corn  factors  had  previously,  as  compe- 
tent judges,  declared  the  tares  to  be  totally  decayed. 
Callander,  on  the  6th  of  June,  informed  Dittrich  of  his 
refusal  to  receive  the  tares,  and  on  the  9th  June  he  sent 
him  the  report  of  the  survey  and  the  protest,  and  intimated 
to  him  that  he  had  got  the  tares  landed  and  brought  into  a 
good  dry  and  airy  granary,  where  the  greatest  care  would 
be  taken  of  them,  and  promised  him  that  he  would  endea- 
vour to  procure  an  abatement  or  reduction  of  duty  on 
them  in  his  &vour.     Dittrich  declined  to  indemnify  Gal- 
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lender,  and  sent  him  brokers'  certificates,  endeavouring  to        1842. 
shew  by  them  that  the  tares  were  really  marketable  at  the    cIllandm 
time  of  their  shipment,  and  that  he  had  consequently  per-  ^' 

formed  his  part  of  the  contract ;  but  Callander  refused  to 
assent  to  this  proposition,  and  sold  the  tares  in  small  parcels 
to  the  best  advantage,  on  behalf  of  Dittrich,  intimating  to 
him  that  he  was  doing  so  on  his  account  On  the  29th 
December,  1837,  Callander  transmitted  his  account  sales 
and  account  current  to  Dittrich,  and  demanded  the  re- 
payment of  the  sum  paid  by  him  in  respect  of  the  tares, 
bat  as  Dittrich  did  not  comply  with  this  demand  on  the 
18th  June,  1838,  Callander  brought  an  action  in  the 
Prussian  Court,  in  which  the  following  cltdms  were  made : 

first,  that  Dittrich  might  be  condemned  to  pay  to  him, 
the  plaintiff,  instantly  the  sum  of  7S0L  lOs,  Id.,  with  run- 
ning interest  thereon  fi'om  the  1st  April,  1838. 

Secondly,  to  pronounce  the  plaintiff  entitled  to  refuse 
receipt  of  certain  other  tares  then  lying  at  Kcenisbeig,  and 
which  would  complete  the  hundred  lasts  originally  agreed 
to  be  sold. 

Thirdly,  to  condemn  the  defendant  in  the  whole  of  the 
law  charges. 

The  defendant  in  that  cause,  admitted  the  order  having  been 
given,  as  stated  by  the  plaintiff,  and  expressly  allowed  that 
a  contract  of  delivery  had  been  entered  upon,  but  he  main- 
tained that  he  had  fulfilled  his  agreement  He  gave  up 
his  defence  to  the  second  branch  of  the  plaintiff's  claim; 
and  with  regard  to  the  remainder,  he  "  principally  opposed 
the  plaintiff  with  the  objection  of  prescription,  and  by 
reason  of  the  8th,  343rd,  and  345th  sections.  Pars.  1,  tit  5, 
of  the  General  Country  Law,  motioned  for  the  dismission 
of  the  cause  of  the  plaintiff;"  the  defendant,  however,  it 
appeared,  also  contended,  that  according  to  the  precept. 
Pars.  1,  tit  2,  s.  987,  the  agreement  with  the  plaintiff  had 
been  satisfied  at  the  very  moment  of  the  shipment  of  the 
tares  on  board  the  vessel ;  and  that  the  vendee  had,  at  aU 

VOL.    I. — V.   8.  B   B   B  D.    p.    C. 


defendant  has  alleged  that  the  agreement  of  del» 
his  part,  been  duly  performed,  as  it  depends  her 
the  state  and  con<UtIon  of  the  tares  when  put  on  bo 
how  the  some  arrived  in  London ;  and  he  is  able  ti 
the  tares  weio  shipped  oo  board  the  vessel  in  thi 
condition.  With  rcBpect  to  this  point,  he  has  p 
proofe,  whereupon  the  status  controversiie  has  bee 
in  postponing  expressly  the  proceeding  as  to  t 
of  damages,  and  the  admittance  of  evidence  res] 
state  and  condition  of  the  tares  at  the  Ume  of 
ment  has  been  suspended  at  the  special  and 
request  of  both  parties,  according  to  which,  in 
with  BS.  68  and  75,  dt.  10,  Pars.  1,  of  the  Genera 
structions,  there  should  be,  for  the  present,  di 
upon  the  prejudiciaiy  objection  of  prescripti 
pluntiff,  it  was  swd,  endeavoured  to  coniiite  sucl 
by  ailing,  that  because  the  transaction  be 
parties  was  an  agreement  of  delivery,  the  objeci 
prevul,  for  that  in  such  cases,  if  one  of  the  par 
liilfil  his  obligation,  the  other  migbt,  withoat  hi 
to  bring  an  action,  withdraw  firom  the  contract 
indemnification  by  the  s.  878,  L  11 ;  s.  408,  1 
General  Country  Law.  And  from  this,  the  {doini 
that  he  had  been  entitled  to  dedine  the  recei[ 
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formance  of  the  contract  was  complete  by  delivering  oti        1842. 
board  the  diip,  for  that  it  was  a  contract  of  delivery,  and    ^"^    T 
not  a  contract  of  purchase.  «. 

The  interpreter,  who  was  an  officer  of  the  Court  of 
Commerce,  remarked  that  the  narrative  of  facts  having 
thus  been  pven,  as  was  usual  in  the  Prussian  judgments, 
the  judges  now  in  their  sentence  entered  into  a  special 
inqoiiy  on  the  nature  of  the  agreement,  merely  to  ascertain, 
as  they  said,  where  the  tares  were  to  be  delivered,  and 
when  the  same  became  the  property  of  the  plaintiff.  For 
this  purpose,  they  referred  to  the  various  letters  and  docu*^ 
ments  put  in  evidence,  and  then  the  interpreter,  without 
setting  out  the  argument  on  this  part  of  the  case,  proceeded 
to  state  '^the  real  grounds  whereby  the  judges  justify  their 
sentence  or  judgment"  ^ 

The  judges  said,  '*  In  the  case  now  lying  before  us,  the 
agreement  was  clearly  this:  that  the  defendant  had  to 
deliver  the  commodity  here,  in  ExBuigsbeig,  into  the  vessel, 
OD  account  and  risk  of  the  plaintiff.  Such  follows,  doubt- 
ksB^  fiom  the  correspondence  between  the  parties  above 
lefenred  to,  by  which  the  contract  was  settled.  The  defend >» 
ant  had  ei^aged  to  deliver  a  cargo  for  the  plaintiff  fi:'ee  on 
boaid  here,  and  the  plaintiff,  in  his  letters  of  the  31st  Janu- 
ary and  30th  March,  left  to  the  defendant  the  choice  of  a 
vessely  recommended  to  him  the  earliest  possible  shipment 
and  the  dividing  of  the  whole  quantity,  and  the  shipping 
it  in  small  vessels,  that  the  danger  of  heating  might  be 
lessooed ;  and  he  further  stated  that  English  vessels  should 
be  preferred,  without,  however,  binding  the  defendant  to 
employ  such  vessels  only.  Therefore,  the  defendant  was 
fully  entitled  to  make  out  the  invoice  as  he  did,  expressing 
that  he  had  shipped  the  tares  upon  order  and  for  risk  of 
the  plaintiff;  and  so  by  the  shipment  of  the  tares  on  board 
the  vessel,  the  delivery  was  effected,  and  the  contract,  on 
the  part  of  the  defendant,  was  performed.  Had  the  vessel 
miscarried,  and  had  the  cargo  been  lost,  the  damage  would 
have  fidlen  on  the  plaintiff.     Therefore,  from  the  day  of 

B  B  B  2 
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1842.        the  delivery  of  the  tares  on  board  of  the  vessel,  the  risk,  as 

Q^l^^^^jMDE     ^®^'  ^  ^^^  ownership  thereof  was  transferred  to  the  plain- 
^    9'  tiff;  and  if  he  thought  the  tares  defective  on  their  arrival 

in  London,  he  could  not  then  refuse  the  receipt  of  them, 
and  the  protest  could  be  of  no  use  to  him.  It  is  of  no 
effect  for  the  plaintiff  to  uige  that  it  is  impossible  for  a 
purchaser,  on  delivery  abroad,  to  ascertain  whether  the 
quality  of  the  goods  is  such  as  he  bai^gains  for,  because  he 
may  have  such  goods  inspected  by  his  own  agents  before 
the  shipment  takes  place,  who  may  suffer  them  to  be  shipped 
only  in  case  they  be  found  to  conform  to  the  agreement 
The  plaintiff,  consequently,  to  support  his  claims  in  con- 
sequence of  such  defect  in  quality  in  the  goods,  should 
have  commenced  his  action  within  one  of  the  limitations 
ordained  by  the  ss.  343  and  344,  I.  5,  of  the  General 
Country  Law ;  such  prescription,  according  to  s.  343,  com- 
menced from  the  day  of  the  receipt  of  the  goods ;  and  by 
s.  344,  from  that  of  perceiving  the  defect  It  may  be 
assumed,  however,  from  the  general  principles  of  prescrip- 
tion, as  being,  doubtless,  that  the  limitation  should  com- 
mence only  from  that  day  when  the  examination  by  the 
person  entitled  to  the  goods  could  possibly  take  place ;  and, 
of  course,  from  that  day  when  the  object  was  really  taken 
possession  of  by  him,  wherefore,  in  order  to  point  this  out 
in  s.  343,  the  day  of  delivery  has  not  been  determined  on, 
but  the  day  of  receipt  of  the  object  has  been  fixed,  as  the 
commencing  moment  of  prescription.  In  consequence 
hereof,  the  prescription  against  the  plaintiff  in  this  cause 
first  began  from  the  arrival  of  the  tares  in  London,  when 
and  where  the  same  could  be  taken  possession  of  by  him, 
and  he  became  enabled  to  inform  himself  of  the  allied 
deficiency  in  quality.  But  from  this  term,  being  5th  June, 
1837,  until  the  day  of  commencing  this  action^  the  18th 
June,  1838,  the  Umitation  for  renouncing  the  claims  upon 
warranty,  at  the  furthest  six  months,  as  ordained  by  s.  343 
and  s.  344,  had  long  since  elapsed.  The  plaintiff,  conse- 
quently, has  been  barred  of  his  right  of  claim." 
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The  sentence  then  directed  that  the  law  charges  should        1842. 


Callander 


fidl  on  the  plamdff. 

This  judgment  was  proved  to  be  final  and  conclusive  ^' 

between  the  parties  in  Prussia,  so  long  as  it  remained 
unreversed,  but  that  an  appeal  might  be  brought  in  order 
to  procure  its  reversal  Upon  the  remainder  of  the  evi« 
dence,  the  jury  found  for  the  plaintiff  upon  the  first  and 
third  and  last  issues,  with  900/.  damages;  and  for  the 
defendant  on  the  second  issue,  liberty  being  given  to  the 
defendant  to  move  and  enter  the  verdict  for  him  on  the 
first,  third,  and  last  issues. 

Bampoi,  Serjt,  in  Michaelmas  Term,  moved  accord- 
io^y,  and  obtained  a  rule  to  shew  cause,  and  in  the  same 
term 


ITiamas  fFUde,  Serjt,  also  obtained  a  rule  nisi  to 
enter  judgment  for  the  plaintiff,  non  obstante  veredicto, 
upon  the  same  issues,  in  the  event  of  the  defendant  being 
successful  on  his  rule. 

Chamien^  Serjt,  with  whom  were  Byles,  and  J.  W.  Smithy 
now  shewed  cause  against  the  rule  obtained  on  behalf  of 
the  defendant.  It  lay  upon  the  defendant  to  shew  that  the 
jodgment  which  had  been  proved  in  evidence  was  given 
in  respect  of  the  same  cause  of  action,  upon  which  the 
plaintiff  had  declared  in  the  present  suit.  There  was 
nothings  however,  in  the  judgment  or  the  reasons  which 
were  given  for  that  judgment,  which  shewed  that  the  causes 
of  action,  disclosed  by  the  first  and  second  counts  of  the 
declaration,  namely,  the  right  of  the  plaintiff  to  com- 
pensation for  the  breach  of  contract  in  not  sending  tares  of 
the  qnali^  ordered ;  and  to  compensation  for  not  shipping 
the  tares  properly,  had  been  disposed  of.  On  the  contrary, 
it  would  appear  that  the  suit,  which  had  been  tried  abroad, 
was  a  suit  directed  to  the  recovery  back  of  the  money  paid 
by  the  plaintiff  to  the  defendant,  in  the  nature  of  an  action 
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1842.        for  money  had  and  received,  while  this  was  a  suit  directed 
Cj^^Avm    ^^  ^^^  recovery  of  damages  only.     Obicini  v.  BUffh  {a)  was 
J.   ••  cited.      Secondly,  it  appeared  that  the  judgment  in  the 

Foreign  Court,  proceeded  solely  on  the  ground  of  the  limi- 
tation of  the  suit,  and  not  on  the  merits.  It  was  submitted 
that  such  a  judgment  would  not  prevail  as  an  answer  to  this 
suit,  unless  it  proceeded  upon  the  merits.  The  issue  was 
upon  the  question,  whether  the  judgment  was  decisive  upon 
the  causes  of  action,  and  unless  it  was  shewn  that  it  had 
proceeded  upon  that  which  constituted  the  cause  of  action 
it  would  not  be  final  and  conclusive  between  the  parties. 
It  must,  to  be  a  sufficient  answer,  not  only  be  a  judgment 
that  the  pUuntiflP  has  lost  his  cause  of  action,  but  that  he 
never  had  any  cause  of  action.  [^Cresstoetty  J. — Would  not 
a  judgment  in  this  countiy  by  reason  of  a  limitation  of 
action  be  a  general  judgment,  conclusive  on  the  causes  of 
action  ?]  It  would  to  this  extent,  that  the  plaintiff  could  not 
enforce  the  debt,  which,  if  he  had  sued  within  a  proper  time 
he  might  have  recovered.  [^Cresswelly  J. — Then  it  would 
be  a  judgment  that  the  plaintiff  at  the  time  of  bringing  his 
suit,  had  no  cause  of  action.]  But  although  the  original 
debt  would  be  barred,  it  would  not  be  gone.  Thirdly,  it 
was  the  duty  of  the  defendant  to  set  out  the  libel  or  com- 
plaint on  which  the  action  in  the  Prussian  Court  had  pro- 
ceeded. Fourthly,  this  was  an  English  and  not  a  Prussian 
contract  The  contract  was  in  &ct  made  with  an  agent  of 
the  defendant  in  England,  and  until  the  defendant's  letters 
in  answer  were  received  by  the  plaintinff  in  England  the 
contract  was  not  completed.  The  cases  of  the  British 
Linen  Co.  v.  Drumnwnd  (b)  Huber  v.  Steiner(c);  Dan  v. 
Lipman{d);  and  Stan/ 8  Commentaries  on  the  Conflict  of 
Laws  (e)  were  referred  to. 

Bompasy  Seijt,  in  support  of  his  rule.     From  the  judg- 

(fl)  8  Bing.  336.  (rf)  5  Cl.  &  Fin.  I. 

(6)  10  B.  &  C.  903.  (e)  pp.  839,  40. 

(c)  2  Bing.  N.  C.  203. 


V. 
DlTTBtCH. 
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ment  proved  in  evidence,  it  must  be  inferred  that  the  claim        1842. 

made  by  the  plaintiff  in  the  Prussian  Court  proceeded    callandee 

upon  iidiatever  had  taken  place  with  regard  to  the  shipment 

of  these  goods,  and  that  it  was  not  confined  to  any  particular 

branch  of  the  case.     The  contract  was  to  be  found  in  the 

letters  which  had  passed  between  the  parties,  and  they  had 

obrionsly  been  before  the  Court.    The  plea,  however,  stated 

the  judgment  to  apply  to  both  causes  of  action,  alleged  in 

the  dedarodon,  and  the  replication  must  be  taken  to  deny 

the  troth  of  the  plea  as  it  stood.     The  foreign  suit,  it  was 

obvious,  q>plied  to  the  cause  of  action  stated  in  the  first 

conot,  and  the  effect  of  this  would  be,  that  the  plea  might 

be  taken  distributively,  as  applicable  to  the  two  distinct 

causes  of  action  stated  in  the  declaration,  and  the  defendant 

would  be  entitled  to  a  verdict  on  the  first  count.     But 

at  all  events,  this  was  at  most  an  amendable  variance. 

Secondly,  it  was  unnecessary  to  set  out  the  libel,  for,  if  the 

grounds  on  which  the  judgment  proceeded  were  sufficiently 

disclosed  by  the  judgment,  that  was  enough.     The  issue 

simply,  whether  the  Court  of  Common  Pleas,  in 
had  given  a  judgment,  and  if  they  had  done  so,  it 

no  answer  to  say  that  they  had  not  jurisdiction. 
[Tindal,  C*  J. — ^I  understand  my  Brother  ChanneU  to  argue 
(m  this  part  of  the  case  only,  that  for  want  of  the  proof  of 
the  libel  or  complaint  in  the  Prussian  Court,  the  judgment 
is  not  efficacious :  and  that  if  for  want  of  the  libel,  the 
matter  is  left  in  doubt,  the  defendant  is  the  person  who 
most  be  affected  by  that  doubt.]  Although  the  demand 
in  the  Prussian  Court  might  have  been  for  money  paid,  it 
was  obviously  a  demand  in  respect  of  the  same  cause  of 
acdon.  Thirdly,  the  judgment,  whether  it  proceeded  upon 
a  limitation  of  the  suit,  or  upon  the  merits,  was  a  sufficient 
answer  to  this  action.  There  was  evidence,  that  the  judg- 
ment was  final  and  conclusive  between  the  parties  in 
Prussia,  and  as  no  cause  of  action  existed  between  the 
parties,  by  reason  of  this  judgment,  at  the  time  the  present 
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1842.        suit  was  commenced,  the  plaintiff  could  not  recover.     -Bv- 
^72C^    cAflTWTi  T.  Rucker  was  cited  (a). 


V. 
DlTTRK^U. 


TiNDAL,  C.  J. — I  am  unable  to  get  over  the  first  difli- 
culty  which  has  been  urged  against  the  defendant  in  this 
case :  we  are  to  consider  the  case  as  if  we  were  now  placed 
in  the  same  position  as  the  judge  at  the  trial,  and  on  this 
judgment  being  perused,  it  does  not,  in  my  opinion,  appear 
with  sufficient  clearness  to  be  the  same  judgment  on  which 
the  defendant  has  relied  in  his  plea.     The  plea  alleges,  that 
before  the  commencement  of  this  suit,  &c.,  the  plaintiff  im- 
pleaded the  defendant  in  the  Court  of  Commerce  and  Ad- 
miralty, at  Koenigsberg,  in  Prussia,  for  the  not  performing 
the  very  same  identical  promises,  and  each  and  every  of 
them  as  are  in  the  first  and  second  counts  of  the  declaration 
in  this  action  mentioned,  and  for  the  damages  allied  to  have 
been  sustained  by  him,  the  plaintiff,  thereby,  the  same 
Court  having  jurisdiction  in  the  premises,  and  such  pro- 
ceedings were  thereupon  had,  that  afterwards,  &c.,  a  judg- 
ment or  decree  was  pronounced  by  the  said  Court,  where- 
by it  was  adjudged  and  declared  that  the  said  plaintiff  had 
no  cause  of  action  in  respect  of  the  damages  alleged  to 
have  been  sustained  by  him,  the  plaintiff,  through  the  non- 
performance of  the  said  promises."     Nothing,  therefore,  can 
be  more  express  or  explicit,  than  that  he  is  availing  himself 
of  a  judgment  in  a  foreign  Court,  which  is  to  be  an  answer 
to  each  of  the  specific  gravamina  set  forth  in  the  first  and 
second  counts  of  the  declaration.     The  issue  taken  by  the 
replication  is,  "  that  no  such  judgment  or  decree  final  and 
conclusive  between  the  parties  to  the  said  suit  in  the  plea 
mentioned,  in  manner  and  form  as  therein  alleged,  has  been 
pronounced  by  the  said  Court  of  judicature  also  mentioned 
modo  et  forma."     Now,  it  is  necessary  for  the  defendant, 
when  he  produces  the  judgment,  to  shew,  that  it  is  a  judg- 

(a)  9  East,  192. 


DiTTUCH. 
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ment  which  relates  to  both  causes  of  action.  I  will  not  say,  1842. 
finr  according  to  my  view  of  the  case,  it  appears  to  be  unne-  ^T"^'^""^ 
cessaiy,  whether  the  judgment  appears  sufficient,  so  &r  as  it  _  o. 
relates  to  the  subject  matter  of  the  first  count  of  the  de- 
daratioD,  because  there  is  a  great  difference  between  the 
terms  of  the  complaint  in  the  foreign  Court,  and  that  which 
is  raised  here — the  former  being  for  the  recovery  of  money 
paid  for  the  tares,  the  latter  being,  in  respect  of  the  damages 
sustained  by  reason  of  the  bad  quaUty  of  the  tares  which 
were  supplied.  But  waiving  that  point,  I  think  that  there 
18  nothing  in  the  judgment  which  shews  that  the  plaintiff 
proceeded  in  the  Court  at  Koenigsberg  for  the  damage 
stated  in  the  second  count  of  the  declaration.  That  damage 
is  claimed  in  respect  of  the  loss  arising  to  the  plaintiff  by 
reason  of  the  shipping  and  stowing  of  the  tares  in  a  careless, 
ne^^igent,  improvident,  unusual,  and  unmerchantlike  man- 
ner. JjCt  us,  for  a  moment  suppose,  that  the  claim  in  this 
second  count,  had  been  the  sole  subject  matter  of  the 
action — that  the  plaintiff  had  declared  only  in  respect  of 
the  damage  sustained  by  him,  by  reason  of  the  improper 
choice  of  a  ship,  and  of  the  improper  stowage  of  the  tares. 
Could  it  have  been  said  that  if  this  foreign  judgment  had 
been  pleaded  and  produced  to  us,  we  could  have  seen  our 
way  to  the  conclusion  contended  for  by  the  defendant, 
without  some  parol  evidence,  that  the  judgment  related  to 
this  matter  ?  I  think  we  could  not,  and,  therefore,  it  seems 
to  me  that  there  is  a  variance  here  between  the  proof  which 
was  given,  and  the  allegation  contained  on  the  record.  To 
thiflt,  the  answer  attempted  to  be  set  up  by  the  defendant 
is^  that  this  plea  may  be  severed:  it  is  sought  to  treat  it  as  if 
it  were  a  plea  severable  in  its  nature,  and  the  defendant 
says,  that  it  shall  apply  only  to  the  first  count,  and  that  it 
does  comprehend  the  subject  matter  of  that  count.  I  reply 
to  that  argument,  true  it  is,  that  there  are  pleas  which  are 
severable  and  distributive  in  their  character,  and  that  in  an 
action  of  assumpsit,  a  plea  of  non  assumpsit  may  be  dis- 
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1842.       tributed  so  as  to  meet  the  finding  of  the  jory  upon  various 

)l     v^"""'    issues  which  maybe  ndsed;  but  I  say  that  in  the  case  of  an 
Callandbb  -^  .  . 

V.  action,  where  the  answer  consisted  of  a  written  document, 

not  of  a  record,  because,  by  the  technical  terms  of  our  law, 
this  is  not  a  record,  but  which  consisted  of  a  solemn  pro- 
ceeding in  a  foreign  Court,  evidenced  by  a  written  docu- 
ment, under  the  seal  of  that  Court ;  you  cannot  divide  it 
into  two  parts,  and  rejecting  one  part  of  the  complaint,  say 
that  it  shall  be  an  answer  to  the  other  part  cmly.  Then  it 
is  said,  thirdly,  that  if  that  is  not  the  case,  we  may  consider 
ourselves  at  liberty  to  amend  the  record.  I  do  not  know 
any  right  or  authority  which  a  judge  at  Nisi  Frius,  or  which 
the  Court  possesses,  to  amend  the  issue  joined  on  the  record. 
This  is  not  the  mere  matter  of  a  document  set  out ;  but  if 
we  are  to  amend,  we  must  go  on,  and  say  that  this  is  pleaded 
only  to  the  first  count.  Therefore,  it  seems  to  me,  that 
this  answer  also  fails ;  and  on  the  whole,  I  think,  that  this 
issue  must  be  entered  for  the  plaintifi^  on  the  record,  the 
defendant  having  fiuled  in  making  it  out  afiirmatively. 

CoLTBfAN,  J. — ^I  also  agree  that  the  plaintiff  is  entitled  to 
succeed  upon  this  rule.  The  answer  set  up  by  the  plea  is 
not  an  answer  saying  that  the  plaintiff  has  no  reasonable  or 
proper  cause  of  action  in  justice  and  honesty,  but  it  is  only 
a  sort  of  technical  answer,  and  it  is  requisite  that  it  should 
be  proved  with  the  greatest  reasonable  degree  of  strictness. 
On  the  best  consideration  which  I  can  give  the  case,  it  ap- 
pears to  me,  that  the  judgment  proved  to  have  been  given 
in  the  Prussian  Court  is  not  given  upon  the  same  cause  of 
action  which  is  now  depending  in  this  suit  The  suit  at 
Koenigsberg,  so  far  as  I  can  judge,  proceeded  rather  upon 
the  original  contract  being  void,  upon  the  rescision  of  that 
contract  The  proceeding  in  this  action  is  of  a  different 
character.  It  is  a  proceeding  admitting  the  contract,  but 
demanding  damages  in  consequence  of  the  imperfect  execu- 
tion of  that  contract;  and  looking  at  the  record  in  the  latter 
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I,  and  at  the  judgment  in  the  former,  I  think  that  they        1842. 
are  substantially  different  in  their  nature.     A  party  may    CallIndee 
not  be  entitled  to  maintain  an  action  for  the  rescision  of  a     j^l 
contract,  but  he  may  be  entitled  to  recover  some  damages 
in  oonseqoence  of  any  injury  sustained  by  him,  by  other 
means.    With  regard  to  the  question  of  amendment,  I  think, 
with  n^  Lord,  that  we  have  no  power  to  amend  in  this  case. 
He  defimdant  has  fidled  to  make  out  his  plea,  and  there  is 
nothing  in  the  justice  of  the  case  to  call  upon  us  to  make 
any  extraordinary  exertion  for  the  purpose  of  allowing  an 
•mftndment  to  be  made. 

ElBSKnrB,  J. — In  discussing  this  question  we  have  nothing 
to  do  with  the  point  which  was  pardy  raised  by  my  Brother 
Chanmdlf  as  to  the  effect  of  the  judgment  proved  at  the  trial 
which  was  had  on  these  proceedings.  The  issue  raised  on 
this  record  is,  whether  there  was  such  a  judgment  as  that 
stated  in  the  plea,  and  which  was  final  and  conclusive 
between  these  parties  in  Prussia.  That  is  all  the  defendant 
would  have  to  make  out,  and  if  he  had  done  so,  he  would 
have  been  entitled  to  a  verdict  The  question  here  is, 
whether  he  has  made  out  the  issue,  the  proof  of  which  lies 
on  him.  He  has  put  in  a  judgment,  and  it  was  for  him  to 
shew  whether  it  is  final  and  conclusive,  and  the  witnesses 
having  stated  so  on  the  trial,  the  question  then  is,  whether  this 
judgment  is  the  same  as  stated  in  the  plea  ?  It  is  said  in  that 
plea  that  the  judgment  was  obtained  in  an  action  in  which 
die  defendant  impleaded  the  plaintiff  in  respect  of  the 
identical  promise  mentioned  in  this  declaration,  and  we 
must  look  to  the  judgment  to  see  whether  it  is  so.  I  con- 
fins  that  on  looking  at  it,  it  does  not  appear  to  me  that  it 
18  a  judgment  obtained  in  an  action  on  either  of  the  pro- 
mises alleged  in  this  declaration.  The  promise  on  which 
the  foreign  action  would  appear  to  have  been  brought, 
seems  to  be  to  pay  back  the  money  received  by  the  de- 
fendant, in  consequence  of  the  contract  on  which  that  pay- 
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1 842.  ment  was  originally  made  not  having  been  fiilfilled :  becauae 
the  form  of  the  action  woold  appear  to  be  to  recover  money 
had  and  received^  which  is  different  fix)m  that  set  out  in  the 
declaration  in  this  case.  But  that  is  not  the  ground  on 
which  the  objection  to  the  defendant's  rule  principally  exists, 
because  in  his  plea  he  has  stated  a  judgment  in  respect  of 
two  promises  which  are  distinct,  but  it  is  clear  on  the  judg- 
ment, that  it  was  a  judgment  in  respect  of  one  promise  only, 
namely,  a  promise  arising  on  the  sale  of  the  tares,  and  not 
for  the  performance  of  any  duty  in  respect  of  the  shipping 
or  stowage  of  the  tares,  or  in  respect  of  the  selection  of  a 
ship  by  which  they  were  to  be  brought  to  England^  There- 
fore, it  appears  to  me,  that  the  judgment  which  was 
produced  does  not  support  this  plea,  but  that  it  is  a  judg- 
ment on  a  cause  of  action  difierent  from  that  stated  in  the 
plea.  Then,  can  we  take  this  plea  distributively  ?  The 
defendant  was  bound  to  set  out  the  legal  efiect  of  this  judg- 
ment on  which  he  relied,  and  he  has  said  that  the  effect  of 
it  was  to  bar  the  causes  of  action  in  both  the  counts  of  the 
declaration.  When  the  judgment  was  produced,  it  was 
clear  that  the  action  in  which  it  was  obtained  was  not 
brought  in  respect  of  such  a  promise  as  that  stated  in  the 
second  count :  and  that  it  was  not  a  bar  to  that  count.  I 
therefore  cannot  say  that  this  plea  is  to  be  taken  dis- 
tributively, because  the  allegation  contained  in  it,  amounts 
to  a  variance  between  the  statement  in  the  plea  as  to  the 
legal  effect  of  this  document,  and  the  real  l^al  e£fect 
of  the  document  produced.  Then,  can  we  amend  the 
record?  I  think  we  cannot;  first,  on  account  of  the 
reason  stated  by  my  Brother  Coltman,  that  it  would  be 
unjust  to  let  in  such  a  defence  as  that  set  up,  which  is  no 
defence  upon  the  merits,  but  which  rests  upon  the  ground 
of  a  limitation  of  action  only ;  and,  secondly,  because  if  we 
were  to  amend,  it  would  still  give  the  defendant  the  oppor- 
tunity of  raising  upon  the  pleadings  the  question  whether 
such  a  judgment  would  be  a  bar,  and  for  such  purposes  I 
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think  that  we  ought  not  to  assume  a  power  which  it  is  not       1842. 
plam  we  possess.  cII2iiJ^ 


CBB8BWELL9  J. — I  quite  agree  in  thinking  that  we  must 
dischaige  this  rule  for  entering  a  verdict  in  favour  of  the  de- 
fendant on  the  issue  raised  on  the  third  plea.  The  question 
on  that  plea  is»  whether  any  judgment  which  is  final  or  con- 
clusive between  the  parties  was  ever  pronounced  by  the 
Court  of  Commerce  in  Prussia  upon  the  matters  contained 
in  the  first  and  second  counts?  And  I  cannot  see  that 
there  has  been  any  judgment  pronounced  by  that  Court 
on  either  of  the  causes  of  action  in  those  counts  men- 
tioned. It  may  be  that  there  was  or  was  not  such  a  judg- 
ment, but  I  do  not  see  that  there  was.  Taking  that  which 
was  properly  the  judgment  produced,  it  refers  to  '^  the  claim 
which  the  plaintiff  brought  against  the  defendant  on 
account  of  a  caigo  of  917  quarters  of  tares**  was  so  and  so. 
This  expression  is  so  vague,  that  we  cannot  say  what  sort 
of  a  claim  it  was;  it  might  be  a  claim  for  the  rescision  of 
the  contract,  or  for  damages  in  respect  of  the  contract 
being  unfiilfiDed,  but  it  is  not  enough  to  make  it  clearly 
applicable  to  the  cause  of  action  in  this  case,  that  it  looks 
very  like  a  claim  for  damage  in  respect  of  the  same  cause 
of  action*  Even  in  our  own  Courts,  some  few  years  ago, 
it  was  supposed  that  where  articles  did  not  answer  the 
warranQr  you  might  rescind  the  contract,  and  sue  for 
money  had  and  received,  but  if  money  had  and  received 
was  sued  for,  you  might  still  sue  for  damages ;  and,  there- 
fore,  in  stating  a  foreign  judgment  in  a  pleading  like  that  in 
the  present  case,  care  must  be  taken  that  a  wrong  effect  is 
not  given  to  it.  Looking  at  the  '^  reasons'*  given  for  this 
judgment,  it  is  found  that  the  plaintiff  inspected  the  tares, 
and  refiised  to  accept  them,  and  that  he  then  wrote  to  the 
defendant,  and  stated  that  he  had  placed  them  in  a  ware- 
hoose  to  be  at  the  order  of  the  defendant.  That,  therefore, 
gives  the  case  in  the  Prussian  Court  an  aspect  much  more 
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like  that  of  suing  in  respect  of  the  rescision  of  a  contract, 
than  of  suing  for  damages  alleged  to  have  accrued  by  rea- 
son of  the  non-performance  of  the  contract.  But  even 
supposing  that  there  was  su£Bcient  evidence  to  shew  that 
this  judgment  did  relate  to  the  subject  matter  of  the  first 
count,  and  taking  the  case  upon  the  second  count,  I  find 
nothing  in  these  proceedings  which  points  to  any  claim  by 
the  plaintiff  for  negligence  in  respect  of  shipping  the  tares. 
The  plea  goes  to  both  counts,  and  says  that  the  judgment 
recovered  afiects  the  whole  cause  of  action ;  but  the  judg- 
ment, on  being  produced,  does  not  prove  that  allegation. 
Then  it  is  said,  that  there  might  have  been  an  amendment, 
at  Nisi  Prius,  and  the  Court  being  now  placed  in  the  same 
position  as  a  Judge  at  Nisi  Prius,  will  adopt  that  course. 
But  the  Court  could  amend  nothing  but  the  variance 
which  appears  on  the  plea,  and  if  we  did  so  we  should  make 
this  a  bad  plea,  because  we  should  leave  a  plea  to  both 
counts  which  would  answer  the  cause  of  action  contained 
in  one  only. 

Rule  dischaiged. 


Where  service 
in  ejectment 
had  been  ef- 
fected upon  a 
person  in  ap- 
parent posses- 
sion of  the 
premises  in 


Doe  dem.  Nottaqe  v.  Roe. 

x^HANNELLj  Seijt.,  moved  for  judgment  against  the 
casual  ejector.  The  affidavit  stated  that  the  deponent  hadgone 
to  the  premises  in  dispute,  which  were  in  the  occupation  of 
one  Payn,  as  tenant,  where  he  was  informed  by  a  person 
.  ,        who  appeared  to  be  in  possession  of  the  premises,   that 

dispute,  who  *  .11.  11-1  g^         j 

professed  to  be  Payn  had  quitted  this  countiy  and  had  gone  to  Ostend ; 
tMian^who  °  ^®  individual  in  question  described  himself  as  agent  of 
A^c^mt**'  Payn,  and  complained  of  the  proceedings  in  the  present 
fused  to  grant  action,  which,  he  said,  had  driven  away  some  of  Payn's 
aguDst  the  under-tenants.  Service  was  then  effected  upon  the  sup- 
Sberebeingno   P<>8ed  agent,  and  by  affixing  copies  of  the  declaration  and 

drcumstanoes 

shewn,  firom  which  such  agency  could  bt  inferred« 
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notice  on  the  door  of  the  house.     The  case  of  Doe  d.        1842. 
y.  Roe  {a\  and  Doe  d.  Scott  v.  Roe  (b)  were  cited. 


TiNDAL,  C.  J. — In  those  cases  service  had  been  effected 
upon  the  agents  of  the  tenants.  But  there  is  no  fact  stated 
here  from  which  agency  can  be  inferred.  Some  one  tells 
yon  something  when  you  go  to  the  premises,  which  it  is 
your  interest  to  believe,  but  I  do  not  think  that  you  have 
made  out  a  case  of  service  on  the  agent  of  the  tenant 

Rule  refused. 

(c)  Ante,  voL  7,  p.  121,  O.  S. 

(H)  Ante,  voL  8»  p.  264,  O.  S. ;  0  Bing.  N.  C.  307,  S.  C. 
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COURT  OF  QUEEN'S  BENCH. 


(Ea^ttr  Ctrm. 


IN  THE  nFTH  YEAR  OF  THE  REIGN  OF  VICTORLL 


1842.  CUBLEWIS    9.    BiBD. 

.^r    "^  JERVIS  shewed  cause  against  a  rule  nisi,  obtained  by 

riff  takes  a  Petersdorff^  requiring  the  sheriff  of  Merionethshire  to  shew 

^ees  than  by  cause  whj  he  should  not  pay  the  costs  of  taxing  his  bill  in 

^deTthe  7  ^^^s  ^^^^-     I^  appeared  that  the  sheriff  had  levied  on 

Yim.  4,  and  certain  goods  of  the  defendant,  and  for  his  charges  in 

he  is  entitled  making  the  levy  he  had  made  out  a  bill  of  \5L  Ss.  Sd, ; 

on  taxation  on  taxation  the  Master  allowed  10^  lis.  ScL,  and  the  dif- 

nmder  a  judge's  fgrgQce   between  those  two  sums  which  the  sheriff  had 

oraer,  by  con- 
sent, the  retained  out  of  the  proceeds  of  the  levy  was  afterwards 

amount  of  his  ,                                 , 

claim  is  re-  refunded  by  the  sheriff.     This  taxation  had  taken  place 

cSurt'can^not  pursuant  to  an  order  made  by  Lord  Denman,  with  the 

^'^"Kico^ts*''  co^^sent  of  the  sheriff  and  the  defendant,  who  objected  to 

of  taxation  the  amount  of  charges  demanded  by  the  sheriff.     In  that 

under  sect*  4. 

that  sect  only  Order,  no  provision  was  made  with  respect  to  the  costs  of 

^Ms  wSere  taxation.     The  application  was  made  under  the  7  Wm.  4, 

the  taxation  ^j^j  i  yigt.  c.  55,     The  question  was,  whether  that  statute 

has  proceeded  ^                                              * 

in  consequence  applied  to  a  case  like  the  present,  so  as  to  entitle  the  de- 

to  the  Court,  fendant  to  succeed  in  this  application  ?     It  was  submitted, 

'^^'  ^'  that  neither  under  the  statute  nor  at  commoift  law  could 
the  defendant  recover  the  costs  in  question. 

Petersdorff  admitted  that  at  common  law   the   appli- 
cation could  not  be  sustained. 


V, 
BiBD. 
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Jervis.  By  section  1  of  the  7  Wm.  4,  and  1  Vict.  c.  55,  1842. 
the  preTious  statutes  regulating  the  fees  of  sheriffi  upon  the  cublkwib 
execution  of  civil  process  were  repealed.  By  sect  2,  it 
was  provided,  '^  That  from  and  after  the  passing  of  this  act, 
it  filudl  be  lawful  for  sheriffi,  or  their  o£Bcers  concerned  in 
the  execution  of  process  directed  to  sherifis,  to  demand, 
take,  and  recover  such  fees,  and  no  more  as  shall  from 
time  to  time  be  allowed  by  any  o£Bcer  of  the  several 
Courts  of  law  at  Westminster  charged  with  the  duty  of 
taxing  costs  in  such  Courts,  under  the  sanction  and  au- 
thority of  the  Judges  of  the  said  Courts  respectively." 
Then  by  sect  3,  ^'That  any  sheriff,  officer,  or  minister 
acting  in  the  execution  of  process  directed  to  any  sheriff 
or  sherifis,  or  engaged  or  concerned  therein,  who  shall 
extort,  demand,  take,  accept,  or  receive  from  any  person 
or  persons  any  fee  or  fees,  gratuity,  or  reward,  not  allowed 
as  a&resaid,  or  greater  in  amount  than  allowed  as  afore- 
add,  such  sheriff  or  other,  his  officer  or  minister,  upon 
complaint  thereof  made  against  him  to  any  of  the  said 
Courts,  and  on  proof  being  made  thereof  upon  oath,  either 
by  the  examination  of  witnesses  viv&  voce,  or  on  affidavits, 
or  on  interrogatories,  to  the  satis&ction  of  the  Court  to 
which  the  said  complaint  shall  be  made,  that  such  sheriff, 
officer,  or  minister,  as  the  case  may  be,  shall  be  adjudged 
guilty  of  a  contempt  of  such  Court,  and  punished  by  such 
Court  accordingly;  and  if  any  person,  not  being  such 
officer  or  minister  as  aforesaid,  shall  assume  or  pretend 
to  act  as  such,  and  shall  extort,  demand,  take,  accept,  or 
receive  any  fee  or  fees,  gratuity,  or  reward,  under  colour 
or  pretext  of  such  office,  he  shall,  on  like  complaint  and 
proo^  be  in  that  respect  dealt  with  by  the  Court  in  like 
manner.''  Then  by  sect.  4  it  was  enacted,  ^^That  in  all 
cases  of  summary  complaints  as  aforesaid,  the  Court  before 
which  such  complaint  shall  be  preferred,  may  at  its  dis- 
cretion award  the  costs  of,  or  occasioned  by  such  complaint 
to  be  paid  by  either  party  to  the  other ;  such  costs  to  be 
taxed  by  the  Master  of  such  Court:  provided  always,  that 

VOL.  I. — ^N.  8.  C  C   C  D.   p.   C. 
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1842.        no  complaint  shall  be  entertained  unless  made  before  the 

Q^^^^f^^    hist  day  of  the  Term  next  followuig  the  act  whereof  com- 

«•  plaint  is  made.''    Pursuant  to  sect  2  of  the  statute,  a  scale 

^•"  of  fees  for  sherifi  and  other  officers  had  been  made  by  the 
masters  of  the  Courts,  and  it  was  in  respect  of  a  suggested 
excess  of  the  sheriff's  claim  for  charges  in  this  case  beycuid 
the  sums  allowed  in  that  scale  that  the  present  taxation 
had  taken  place.  The  costs,  however,  of  the  taxation 
which  had  here  taken  place  did  not  come  within  the 
meaning  of  this  statute,  as  the  costs  contemplated  by 
sect  4,  were  only  those  which  were  consequent  oa  a  com- 
plaint to  the  Court  The  Court  alone  had  power  to  deal 
with  them  as  a  result  of  a  complaint  made  under  sect  3 ; 
here,  no  complaint  had  been  made  to  the  Court,  nor  had 
any  taxation  taken  place  pursuant  to  an  order  of  the  Court, 
but  merely  an  order  by  consent  had  been  made  by  a  Judge 
for  taxation,  he  having  no  jurisdiction  whatever  on  the 
subject,  but  by  consent  If  it  was  intended  to  reserve  a 
right  to  make  an  application  to  this  Court  for  these  costs, 
that  should  have  been  provided  tor  at  the  time  of  making 
the  Judges'  order.  No  such  provision  having  been 
made,  the  Court  had  not  now  any  power  to  entertain  the 
present  application.  The  present  rule  ought^  consequently, 
to  be  discharged. 

Petersdorffy  in  support  of  the  rule,  contended  that  the 
present  case  came  clearly  within  the  meaning  of  sect  3  of 
the  statute.  The  sheriff  had  retained  out  of  the  levy  money 
more  than  5L  beyond  the  amoimt  of  those  fees  which  the 
table  of  fees,  made  by  the  Masters  pursuant  to  the  statute, 
authorized  him  to  receive.  If  so,  then  under  sect  4,  he 
was  liable  to  the  costs  consequent  on  his  extortion,  a 
portion  of  which  was  the  costs  of  taxing  his  bill  of  costs. 
With  respect  to  the  objection  that  these  costs  should  have 
been  made  a  matter  of  provision  in  Lord  Denman^s  order, 
such  a  course  would  have  been  quite  contrary  to  practice, 
and  it  did  not  seem  very  possible  to  make  a  contingent 
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order  in  respect  of  such  costs.    Under  these  circumstances^        1843. 
the  defendant  was  entitled  to  succeed  in  his  rule. 

Coleridge,  J. — ^I  have  attended  to  this  case  with  a 
good  deal  of  earnestness,  because  it  is  a  new  point,  but  it 
seems  to  me  the  rule  must  be  discharged.  It  appears  to 
be  admitted  that  the  case  has  been  before  the  Master;  the 
Master  has  made  his  award ;  and  that  award  has  not  been 
impngned.  I  think  that  within  section  2  of  the  statute,  the 
sherifiF  has  broken  the  law  and  taken  more  fees  than  he 
ought  The  defendant  might  have  brought  his  action  for 
extortion,  independent  of  this  act,  or  he  might  have  made 
a  complaint  to  the  Court  under  sect.  3.  K  he  had  applied 
under  that  section,  he  would  have  laid  a  case  before  the 
Court,  it  would  have  been  inquired  into,  and  I  must  take 
it  for  granted  that  he  would  have  succeeded;  the  Court 
would  then  have  pronounced  judgment,  and  made  him  pay 
costs  as  part  of  the  punishment.  If  that  had  been  done, 
the  party  might  then  have  gone  under  sect  4,  and  ob- 
tained the  costs  occasioned  by  the  misconduct  of  the 
8heri£f,  of  which  he  complained,  and  as  incidental  thereto 
he  would  have  recovered  the  costs  of  taxation.  Instead  of 
doing  that,  the  parties  choose  to  go  before  a  Judge  at 
Chambers  who  had  no  authority  in  the  matter,  and  he  only 
made  an  order  by  consent  that  the  taxation  of  this  bill 
should  take  place.  It  seems  to  me,  that  this  proceeding 
cannot  be  considered  as  taken  according  to  the  pro- 
vifflons  of  the  act  of  Parliament  The  act  of  Parliament 
says,  that  the  complaint  shall  be  made  to  the  Court,  and 
that  the  Court  may  award  the  costs.  Then  comes  the 
question,  whether  I  can  entertain  this  inquiry  independent 
of  the  proceeding  under  the  statute  ?  It  is  not  pretended, 
that  I  could  order  the  sheriff  to  pay  the  costs  of  this 
taxation  independently  of  the  statute;  no  case  has  been 
dted  to  show  that  I  could  do  so  at  common  law.  If  not, 
the  application  cannot  be  maintained  in  the  present  case, 
where  parties  have  specified  the  terms  on  which  they  have 

c  c  c  2 
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1842. 


CUELSWU 

Bifto. 


referred  the  matter  to  the  Master  by  consent.  If  it  was 
intended  to  make  a  claim  in  respect  of  the  costs  of  taxa- 
tion,  the  claim  should  have  been  made  at  the  time;  if 
it  had,  the  sherlflP  might  not  have  agreed  to  the  taxation. 
It  cannot  be  said  that  the  parties  are  to  be  allowed  to  agree 
to  the  reference,  and  then  having  obtained  the  benefit  of 
it,  to  come  and  seek  to  engraft  a  new  term  apon  it ;  they 
must  agree  to  all  the  terms  of  the  reference  at  the  same 
time.  This  is  not  an  application  ¥rithin  the  act  of  Par- 
liament, and  it  cannot  be  sustained  at  common  law. 
The  present  rule  must,  therefore,  be  discharged,  but 
without  costs. 

Ride  dischaiged,  without  costs. 


In  an  action 
for  the  roco- 
▼ery  of  poor 
rates  from  tbe 
landlord  of 


Robinson  v.  James. 

MjEE  moved  for  a  rule  to  shew  cause  why  the  judgment 
in  this  case  should  not  be  arrested,  on  the  ground  of  certain 
alleged  defects  in  the  declaration.     It  was  an  action  for  the 
certain  booses,  pecoverv  of  Door  rates,  assessed  on  the  landlord  of  two  houses 

nnder  the  pro-  J        r  ~» 

▼bionsof  the  by  virtue  of  11  Gea  4,  c.  10,  the  local  act  for  rqpilating 
10,  the  Local  the  afikirs  of  the  joint  parishes  of  St  Giles  in  the  Fields,  and 
ladf!/!^? ^  ^^  Geoige,  Bloomsbury.  The  declaration  was  in  the 
fairs  of  the  following  form: — '*  Thomas  Deason  Robinson,  the  plaintiff 
of  St.  Giles  in  in  this  suit,  being  at  the  time  of  the  commencement  <^  this 
St  George,  s^^  ^^^  Still  is  clcrk  of  the  vestrymen  of  the  joint  vestry  of 
kl^l^^^ili^  the  parishes  of  St.  Giles  in  the  Felds,  and  St  Geoige, 
to  aver  the  de-  Bloomsburv,  in  the  county  of  Middlesex,  who  sues  under 

fendant  to  be  ,  .  , 

laodloidatthe  the  provisioiis  of  a  certain  act  of  Parliament  made  and 
of  the  r^or  pass^  '^^  the  eleventh  year  of  the  reign  of  his  late  Majesty 
SfJSStbi*'  -  ^^°8  Geoige  the  Fourth,  intiUed,  *' An  Act  for  better  regu- 
ment,  or  that  lation  of  the  affairs  of  the  joint  parishes  of  St  Giles  in  the 
^ieliTr  Fields,  and  St  Geoige,  Bloomsbury  in  the  same  county," 
pram^tMrln      ^7  Robert  James  Butt,  his  attorney,  complains  of  (Sea 

respect  of 

which  the  rate  was  made. 
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Jamety  the  defendant  in  this  suit,  who  has  been  summoned        1842. 
to  answer  the  said  Thomas  Deason  Robinson  in  an  action     romnton 
of  debty  and  the  plaintiff,  as  such  clerk,  suing  as  aforesaid,  ^' 

demands  <^  the  defendant  the  sum  of  three  pounds  one 
shining  and  eight  pence.  For  that  whereas  heretofore  and 
after  the  passing  of  the  said  act,  and  before  the  commence- 
ment of  thissuit(to  wit)  on  the  first  day  of  May,  in  the  year 
of  oar  Lord  one  thousand  eight  hundred  and  forty,  the 
fealrymen  of  the  joint  vestry  of  the  said  parishes  of  St.  Giles 
in  the  fields,  and  St  Geoige,  Bloomsbury,  at  a  certain 
meetii^  then  by  them  duly  holden  in  the  vestry-room  of 
the  parish  of  St  Giles  in  the  fields  under  the  aforesaid  act 
of  Parliament,  did,  according  to  and  in  pursuance  of  the 
said  act,  occasion  then  requiring  them  so  to  do,  make  a 
certain  rate  of  one  shilling  for  every  pound  of  the  yearly 
■BDCiJDinent  or  valuation  at  which  the  lands,  houses,  buildings, 
tenements,  and  hereditaments  hereinafter  in  this  count 
mentioned  were  in  and  by  the  said  rate  rated  and  assessed 
fcr  defirsying  the  expenses  of  relieving,  maintaining,  em- 
playing  and  managing  the  poor  of  the  said  parishes  jointly, 
and  all  other  expenses  connected  therewith  and  relating 
tfaflieto  upon  the  several  parties  liable  under  the  provisions  of 
the  said  act  to  be  rated  towards  the  said  rate  in  respect  of  the 
lands^  houses,  buildings,  tenements,  and  hereditaments 
within  the  said  parishes  or  either  of  them,  that  is  to  say, 
upon  the  tenants  or  l)ccupiers  of  all  the  said  lands,  houses, 
boiUUnggB,  tenements  or  hereditaments  whereof  and  in  res- 
pect whereof  the  lessors,  landlords  or  owners  were  not  rated 
ro^^^  of  the  occupiers  thereof;  and  upon  the  lessors, 
laodlordB^  or  owners  of  certain  of  the  said  lands,  houses, 
boildingB,  tenements  and  hereditaments  in  respect  whereof 
the  lessors,  landloids,  or  owners  were  according  to  the  pro^ 
visioDS  of  the  said  act  liable  to  be  rated  towards  the  said  rate 
instead  of  the  occupiers  thereof;  and  then  in  and  by  the  said 
rate  directed  that  the  said  rate  should  become  due  and  pay- 
able on  the  4th  day  of  May,  1840,  which  said  rate  was  then 
upon  the  making  thereof  at  the  said  meeting  entered  in  a 
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1842.       certain  book  provided  for  that  purpose,  and  aigped  by  more 
RoBWBON     ^°  thirteen  of  the  vestrymen  of  the  said  joint  vestiy  present 
"•  at  such  meeting  of  Thomas  Vowler  Short,  (and  seventeen 

Others)  then  respectively  being  vestrymen  of  the  said  joint 
vestry,  and  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  within  the  said  county  of  Middlesex  allowed 
and  confirmed  by  two  of  her  Majesty's  Justices  of  the  peace 
for  the  said  county  of  Middlesex,  &c.     That  notice  of  such 
allowance  and  confirmation  signed  by  the  plaintiff  was  then 
reduced  into  writing,  and  that  copies  of  such  notice  were  on 
the  Sunday  next  aflter    such    rate  was  so  allowed,  &c., 
previously  to  the  commencement  of  Divine  service  on  that 
Sunday  affixed  on  the  doors  of  all  the  churches  and  chapels 
within  the  said  parishes  of  St  Giles  in   the  Fields,  and 
St.  George,  Bloomsbury.     That  the  yearly  assessments  or 
valuations  of  a  certain  house  (to  wit)  the  house  designated 
as  No.  23,  in  Charles^treet,  and  situate  in  the  said  parish 
of  St.  Giles  in  the  Fields,  in  the  county  of  Middlesex,  and  of 
a  certain  other  house  designated  as  No.  24,  in  Chi^'les-street, 
in  the  parish  and  county  aforesaid,  being  two  of  the  said 
houses  in  the  said  rate  so  rated  as  aforesaid,  were  before  and 
at  the  time  of  the  making  of  the  said  rate  req>ectively  less 
than  30^,  (to  wit)  the  yearly  assessment  or  valuation  of  each 
of  the  said  houses  was  then  lOZ.,  and  that  each  of  the  said 
houses  was  then  in  the  said  rate  assessed  at  less  than  30/. 
(to  wit)  at  10/.     That  the  defendant  was  before,  and  at  the 
time  of  the  making  of  the  said  rate,  landlord  of  both  the 
said  last  mentioned  houses,  and  such  landlord  was  rated 
towards  the  said  rate  in  the  sum  of  10^.  for  or  in  respect  of 
each  of  the  said  houses  instead  of  the  actual  occupiers  thereof 
respectively  under  the  provisions  of  the  said  act,  the  said 
sums  of  10«.,  and  lOs.  being  one  shilling  in  the  pound  upon 
the  said  assessments  of  10/.,  and  10^     That  the  said  sums 
of  10*.  and  10*.  were  not  nor  was  either  of  them  or  any  part 
thereof  paid  at  or  before  the  said  time  when  the  same  were 
so  made  payable  as  aforesaid  :    And  that  after  the  same  had 
become  so  payable,  payment  of  the  said  sums  of  10*.  and 
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l(lr.  respectiyely  was  duly  demanded  of  the  defendant  by        1842. 

William  TayloT;,  the  younger,  one  of  the  collectors  of  the  rates 

or  assesBments  for  the  relief  of  the  poor  within  the  said 

parishes;  but  the  defendant  did  not,  when  the  said  sums  were 

•o  demanded  as  aforesaid,  or  at  any  other  time  pay  the  same 

or  either  of  them  or  any  part  thereof,  but  therein  made  de- 

fiuilt ;  that  after  de&ult  was  so  made  as  last  aforesaid,  and 

more  than  fourteen  days  before  the  commencemnet  of  this 

suit,  a  notice  in  writing  signed  by  the  plaintiff  was  by  the 

decision  of  the  vestrymen  of  the  said  joint  vestry  left  upon 

each  of  the  said  premises,  in  which  said  notices  respectively 

were  specified  the  making  of  the  said  rate,  and  that  default 

had  been  made  in  paying  the  said  sums  of  10^.  and  10^.,  and 

that  miless  the  same  were  paid,  an  action  of  debt  would,  after 

the  expiration  of  fourteen  days,  be  brought  against  the  said 

defendant  for  the  recovery  of  the  same  sums,  and  by  reason 

of  the  non-payment  of  the  said  sums  of  10^.  and  10^.,  and 

by  reason  of  fourteen  days  fi^m  the  time  of  such  notices 

respectively  being  so  left  as  aforesaid  having  expired  before 

the  commencement  of  this  suit,  an  action  hath  accrued  to 

the  vestrymen  of  the  said  joint  vestry  to  sue  in  the  name  o^ 

the  plaintiff  as  such  clerk  as  aforesaid  to  recover  the  said 

soma  of  lOf .  and  lOs.  respectively  from  the  defendant  parcels 

of  the  smn  above  demanded.     There  were  two  other  counts 

nnilar  in  form  to  the  first     The  objections  to  this  declara- 

tioo  were  founded  on  the  provisions  of  the  local  act,  the 

11  Gca  A,  c  10.     They  were,  first,  it  did  not  allege  that 

the  rate  was  made  by  a  majority  of  the  vestry  assembled  at 

the  time  of  its  being  made.     Secondly,  it  was  not  averred 

that  the  defendant  was  the  landlord  of  the  houses  at  the  time 

of  the  notice  of  the  making  the  rate  and   the  default  in 

payment  or  of  the  action  brought.     And,  thirdly,  that  there 

was  no  all^ation  of  a  want  of  sufficient  distress  on  the 

premises  in  respect  of  which  the  rate  was  imposed ;  on  these 

grounds,  it  was  submitted,  that  the  judgment  ought  to  be 

anrested. 

Cur,  ad,  vult 
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1842.  Coleridge,  J. — In  this  case  a  motion  has  been  made  to 

arrest  the  judgment  on  three  several  grounds  of  objection  to 
the  declaration.  The  action  was  for  the  recovery  of  poor- 
rates  assessed  on  the  landlord  of  two  houses,  under  the  au- 
thority of  the  11  Geo.  4,  c.  10,  the  local  act,  which  regu- 
lates the  affairs  of  the  joint  parishes  of  St  Giles  in  the 
Fields  and  St  George's,  Bloomsbury,  and  the  declaration  is 
said  not  to  be  framed  so  as  to  satisfy  the  requisitions  of  that 
statute.  First,  it  is  said,  that  the  declaration  does  not  allege 
that  the  rate  was  made  by  a  majority  of  the  vestiy  assem- 
bled at  the  time  of  its  being  made.  By  the  19th  section, 
no  order  or  proceeding  shall  be  made  or  taken  unless  the 
majority  of  the  vestrymen  present  shall  concur,  and  the 
whole  number  present  must  not  be  less  than  thirteen ;  and  by 
section  86,  the  vestrymen  are  to  make  the  poor*rate,  which 
shall  be  entered  in  a  book  and  signed  by  the  vestrymen 
present,  or  by  any  thirteen  or  more  of  them.  The  dedi^ 
ration  states,  **  that  the  vestrymen  made  the  rate,  that  it  was 
entered  in  a  book  provided  for  the  purpose,  and  signed"  by 
more  than  thirteen  of  the  vestrymen  present  at  such  meet- 
ing of  Thomas  Vowler  Short,  and  seventeen  others  who 
were  named,  then  respectively  being  vestrymen.  The  de- 
claration, therefore,  shews  with  sufficient  certainty,  that  the 
rate  was  made  at  a  vestry,  at  which  more  than  thirteen 
were  present,  and  signed  by  more  than  thirteen.  It  is  not 
indeed,  stated  in  terms,  that  a  majority  of  those  present  con- 
curred, but  that  is  not  necessary,  as  the  act  of  the  majority 
is  the  act  of  the  whole  body.  Unless  a  majority  concurred, 
it  is  not  true  that  the  vestrymen  made  the  rate,  and  the 
form  adopted  is  the  correct  mode  of  stating  in  pleading, 
that  the  majority,  or  whatever  number  were  necessaiy  to 
make  a  valid  rate,  have,  in  fact,  concurred  in  making  it 
Secondly,  it  is  objected,  that  it  is  not  averred  that  the 
defendant  was  the  landlord  of  the  houses  at  the  time 
of  the  notice  of  making  the  rate,  and  the  default  in 
payment,  or  of  the  action  brought  I  am  of  opinion,  that 
this  was  not  necessary.     The  objection  is  founded,  as  it 
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seems  to  me,  upon  a  misconstruction  of  the  96th  and  lOlst  1842. 
sectioDS  of  this  act  Two  cksses  of  persons  are  made 
liaUe  to  be  rated  by  the  statute ;  the  occupiers  generally, 
and  the  owners  in  certain  cases,  within  the  range  of  which 
the  present  defendant  falls,  and  he  has  been  accordingly 
rated ;  provisions  are  made  by  the  88th  and  89th  sections, 
for  the  recoTCiy  of  rates  in  arrear,  from  both  classes  by  dis- 
tress and  imprisonment;  the  90th  and  91st  sections  pro- 
vide in  respect  of  the  former  class  (the  occupiers),  for  cases 
in  which  they  may  be  quitting  their  tenements,  or  where 
change  of  tenants  may  take  place  during  the  period  for 
which  any  rate  may  be  imposed  on  the  latter  class  (the 
owners),  but  do  not,  in  terms  contemplate  the  case  of  any 
diange  in  the  ownership  during  the  period  for  which  the 
rate  shall  be  imposed.  The  95th  section  provides,  that, 
although  in  these  cases,  the  tenant  be  not  rated,  his  goods 
shall  be  liable  to  be  distrained  to  the  extent  of  the  rent  due 
from  him  to  his  landlord,  and  he  shall  be  entitled  to  deduct 
from  his  rent,  or  to  repayment  from  his  landlord,  an  equal 
amount  The  96th  section,  on  which  this  declaration  is 
founded,  must  be  received  with  reference  to  the  95th  sec- 
tioD*  Its  ol]ject  is  to  give  a  fidr  remedy  in  the  same  cases 
against  the  landlord ;  the  remedy  by  distress  would  often 
be  insuflScient  and  oppressive  on  the  tenant,  always  incon- 
venient to  the  collector,  and,  therefore,  it  is  enacted,  that, 
in  default  of  payment  by  the  landlord,  the  same  shall  be 
and  remain  a  charge  on  the  land,  and  afler  fourteen  days' 
nodce,  left  on  the  premises,  may  be  recovered  in  sfi  action 
of  debt  against  the  landlord.  The  argument  raised  on  the 
words  **  be  and  remain  a  charge,"  on  the  land,  is,  that  the 
action  is  to  be  brought  against  the  owner  for  the  time  beings 
whether  rated  or  not  If  this  had  been  the  intention  of  the 
act,  I  should  have  expected  much  clearer  words  to  express 
it,  and  provisions  analogous  to  those  in  the  91st  section, 
that  the  owner  on  a  change  of  ownership,  should  be  an- 
swerable only  pro  rat&,  according  to  the  time  for  which 
each  shall  be  the  owner.     But,  in  truth,  such  an  intention 
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would  have  been  very  unreasonable.  The  case  supposed, 
isy  that  of  an  owner,  rated  and  makmg  defiiult;  the  re- 
medy is  on  something  independent  of  the  seizable  efiects 
on  the  land,  that  is,  on  the  general  property  of  the  de- 
&ulter  by  action  of  debt  Why  then  should  not  he,  who 
has  made  the  default,  be  liable  to  the  action,  the  right  to 
which  has  accrued  by  his  defistult,  whether  he  continue  the 
owner  or  not  ?  I  can  see  no  reason,  therefoie,  for  engraft- 
ing this  restriction  on  the  words  of  the  act,  which  would 
obviously  lead  to  the  most  difficult  questions  in  apf^ing  it 
Third,  the  last  objection  is,  that  there  is  no  allegation  of  a 
want  of  sufficient  distress  on  the  premises,  in  respect  of 
which  the  rate  is  imposed.  And  this,  I  am  of  opinion, 
is  not  necessary.  In  the  cases  to  which  the  101st  sectioti 
applies,  no  action  can  be  brought  to  recover  arrears  of  rates, 
unless  when  a  sufficient  distress  cannot  be  found ;  but  this 
section  apfJies  to  cases  other  than  those  provided  for  by 
the  96th  section,  on  which  this  action  is  brought.  The 
two  sections  are  quite  distinct,  and  each  complete  in  itself; 
some  confusion  at  first  sight  is  introduced  by  the  order  of 
the  several  sections;  if  the  100  and  101st  sections  had 
been  placed  immediately  after  the  Qlst,  it  would  have  been 
seen  that  this  latter  naturally  follows  on  those  which  give 
the  remedy  by  distress,  and  point  out  the  manner  and  form 
of  pursuing  it.  The  92nd  to  the  97th  inclusive,  provide 
for  the  liability  of  the  landlords,  and  the  96th  gives  an 
action  against  them,  quite  irrespective  of  there  being  or  not 
being  a  sufficiency  of  distress  on  the  rated  premises,  the 
object  in  this  being  to  look  primarily  to  them,  and  their 
general  property,  and  not  to  the  goods  of  the  tenants  on 
the  premises.  I  think,  therefore,  that  there  is  no  founda- 
tion for  any  of  the  objections,  and  the  rule  will  be  re- 
fused. 

Rule  refused. 
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1842. 

Ford  t;.  Stock. 

vAMES    shewed   cause    against   &   rule    obtained   by  Giving  notice 
FnmeiOon,  calling  on  the  defendant  to  shew  cause  why  the  Tiso,  in  an  ao. 
plaintiff  should  not  be  at  liberty  to  discontinue,  without  of  ex^Mige  is 
payment  of  costs,  or  why  the  defendant  should  not  give  notrofficientto 
security  for  costs.      The  action,  which  was  on  a  bill  of  ex-  fendant  such 
change,  was  commenced  in  the  month  of  January,  1841,  ^^d'^^, 
and  the  plaintiff  declared  in  the  month  of  February  fol-  ^^^^^  ^^^* 
lowing.     On  the  8th  of  May,  the  defendant,  having  pre-  »ecurity  for 
viooaly  pleaded,  gave  notice  of  his  intention  to  the  plaintiff,  ho  b  insolvent; 
tOBp^j  to  take  th)e  benefit  of  the  Insolvent  Act     No  notice  ^aintiff,  after 


however,  given  to  the  plaintiff's  attorney  of  such  inten-  5°?*^°^^^?**? 
lion.     It  was  denied,  on  the  part  of  the  plaintiff,  that  he  solvency,  takes 
received  notice  of  the  defendant's  intention  to  apply  to  the  cause,  the 
Insolvent  Court  for  relief  on  the  8th  of  May,  but  it  was  Sw  ^m  to* 
not  stated  at  what  time  he  did  receive  notice.     On  the  discontinue 

without  pay- 

12th  of  May,  the  defendant  ruled  the  plaintiff  to  reply,  and  ment  of  costs. 
aoccHxiingly,  on  the  16th,  a  replication  was  delivered,  and 
anoe  that  time,  the  plaintiff  took  no  further  steps.  In  the 
month  of  July  following,  the  defendant  was  discharged  by 
the  Insolvent  Court,  and  the  plaintiff  then  went  to  his 
attorney  and  desired  him  to  discontinue  the  action.  Af- 
terwards the  defendant  gave  notice  of  trial  by  proviso, 
and  then  the  present  application  was  made.  It  was  sub- 
mitted that  the  rule  must  be  discharged.  It  was  quite 
ocmtrary  to  all  practice  to  require  a  defendant  to  give  se- 
ouri^  for  costs.  It  was  true  that  certain  exceptions  were 
introduced  in  the  case  of  replevin,  as  in  Selby  v.  Cruchky  (a) 
where  it  was  held  that  a  defendant  in  replevin,  residing  out 
of  the  jurisdiction  of  the  Court,  was  liable  to  give  security 
for  costs.  There,  it  was  first  to  be  observed  that  by  the 
fimn  of  the  action,  the  defendant  was  virtually  the  plaintiff; 
and,  secondly,  he  lived  out  of  the  jurisdiction  of  the  Court. 

(a)  1  B.  &  B  505. 
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1843.       That  case,  therefore  was  no   authori^  to  support   the 
present  application.     Bat  in  Hiskett  ▼.  Biddk,  (a)  the  Coort 
refused  to  grant  a  role,  calling  upon  the  defendant  in 
replevin  to  find  security  for  costB,  although  it  was  sworn 
that  neither  the  defendant  nor  the  broker  were  able  to  pay 
them,  and  the  defendant  had  taken  the  benefit  of  the 
Insolvent  Act,    There,  the  Court  said,  **  the  plaintiff  being 
able  to  stop  his  proceedings,  if  he  does  not  think  it  worth 
while  to  proceed,  we  do  not  see  how  we  can  grant  this  rule. 
If  the  defendant  lived  out  of  the  jurisdiction  of  the  Court 
we  might  interfere,  but  we  cannot,  merely  on  account  of 
his  poverty.''    That  case  clearly  shewed  that  the  foondation 
of  the  decision  in  the  case  of  SeBy  v.  Cntchky,  was  the 
hct  that  the  defendant  resided  out  of  the  jurisdiction. 
Then  with  respect  to  discontinuing  without  payment  of 
costs.     The  plaintiff  had  no  right  to  discontinue  without 
such  payment,  as  he  was  perfectly  aware  on  the  8th  of 
May  that  the  defendant  was  insolvent,  and  yet  he  thought 
proper  to  take  another  step  after  that  knowledge  had 
reached  him.     The  case  was  not  like  that  of  Ames  v. 
Baffff  (i),  where  a  defendant  had  been  g^ty  of  finaudulent 
conduct     There,  goods  had  been  obtained  by  firaud,  and 
the  plaintiff  commenced  an  action  against  the  person  who 
obtained  the  goods,  and  other  persons  represented  as  his 
partners,  but  who  could  not  be  found.    The  Court  there  gave 
leave  to  discontinue  the  first  action  without  paying  costs, 
and  to  detain  the  defendant  in  custody  until  the  plaintiff 
had  issued  a  new  writ  against  him  alone,  and  declared 
against  him.     In  the  present  case,  neither  firaud  nor  miscon- 
duct of  any  kind  could  be  imputed  to  the  defendant. 
All  that  could  be  objected  to  him  was,  that  he  had  taken 
the  benefit  of  tl^e  Insolvent  Debtors'  Act,  but  that  could 
be  no  ground  either  for  compelling  him  to  find  securi^ 
for  costs  or  authorizing  the  plaintiff  to  discontinue  without 
payment  of  costs;  the  present  rule,  ought,  consequently,  to 
be  dischaiged. 

(a)  Ante,  voL  3,  p.  634,  O.  S.        (b)  Ante,  vol.  2,  p.  35,  O.  S. 
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FramcSIUm  siipported  the  rale,  and  contended  that  if  the  1843. 
defimdant  had  moyed  in  this  case  for  judgment  as  a  case  of  Fow> 
a  nonsuit,  the  rule  would  have  been  discharged,  unless  the  ^^ 
defendant  submitted  to  a  stet  processus;  he  cited  Lord 
Mheele^UJd  ▼.  Badddey^  (a)  where  in  an  action  on  a  bill 
of  exchange,  with  a  count  on  an  account  stated,  the  de- 
fendant obtained  a  verdict  on  the  first  count  and  the 
plaintiff  on  the  last  A  rule  was  obtdned  to  set  aside  the 
verdict  iox  the  plaintiff  on  the  last  count,  and  for  a  new 
trial :  the  Court  allowed  the  plaintiff  to  discontinue  without 
payment  of  costs.  He  cited  Doe  dem.  Hudson  v.  Jameson,  (b) 
[Cokridgej  J. — The  former  case  is  somewhat  differently  re- 
ported in  7  Meeson  and  fFeMy,  570.  But  that  case  is  no 
authority  in  your  fevour,  as  each  case  must  depend  on  its 
particular  circumstances.]  It  was  a  measure  of  discretion 
whether  the  Court  would  interfere  in  the  manner  proposed, 
and,  under  the  peculiar  circumstances  of  this  case,  the 
plaintiff  ought  to  succeed  in  making  the  rule  absolute* 

Coi«EBiDQB,  J. — ^It  seems  to  me  that  this  case  is  distin- 
gniahable  firom  those  which  have  been  cited.  It  is  a  rule 
in  the  alternative,  calling  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  allowed  to  discontinue, 
without  payment  of  costs,  or  why  the  defendant  should 
not  find  security  for  costa  Now  as  to  the  latter  part  of 
the  application,  I  take  the  general  rule  to  be,  that  a  de- 
fendant cannot  be  called  upon  to  find  security  for  costs. 
That  is  the  general  rule  subject  to  certain  exceptions,  one  of 
which  is^  that  where  you  can  find  the  defendant  is  virtually 
the  plaintiff,  then  he  is  brought  within  the  same  principle 
as  that  by  which  a  plaintiff  is  compelled  to  find  security  for 
costs.  The  action  of  replevin  is  one  of  those  ly^rtances. 
Now  in  the  present  case,  there  is  no  particular  circumstance 
toahew  that  the  defendant  is  an  actor,  except  that  he  is  taking 
down  the  cause  by  proviso.     But  one  uses  terms  without 

(a)  Ante,  vol  9,  p.  312,  O.  S.  (6)  4  M.  &  R.  670. 
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1842.       exactly  taking  care  that  they  are  used  accurately^  if  it  is 
^""P''  said  that  because  the  defendant  takes  a  Toluntary  step  in 

t'-  the  cause  that  he  is  an  actor.     The  defendant  in  replevin 

is, from  the  commencement  of  the  cause,  an  actor;  his  pro- 
ceeding is  not  a  mere  voluntary  step,  but  he  has  taken  the 
initiative  in  the  first  instance  and  claims  the  return  of  the 
goods.  But  it  is  an  abuse  of  terms  to  say  that  a  defendant 
in  a  cause  is  in  the  same  situation  as  a  defendant  in  re- 
plevin, merely  fix>m  taking  a  voluntary  step  in  the  cause. 
But  supposing  it  is  so,  and  that  he  is  to  be  considered  in 
the  same  position  as  the  plaintiff.  Then  what  is  the  ground 
for  requiring  him  to  find  security  for  costs?  Nothing  more 
than  his  insolvency.  That  is  clearly  no  cause  for  making 
him  find  security  for  costs.  The  defendant,  then  is  not 
within  the  cases  to  be  considered  as  in  Ae  situation  of 
a  plaintiff;  and  if  he  is,  he  is  not  in  such  a  position  as 
that  security  for  costs  can  be  required  fix>m  him.  Hien  as 
to  allowing  the  plaintiff  to  discontinue  without  payment  of 
costs.  I  think  there  is  this  distinct  answer  to  that  part  of 
the  appUcation.  The  plaintiff  might  have  come  to  the 
Court  before  he  took  any  further  step,  after  he  knew  of 
the  insolvency.  Now,  here,  it  appears  that  on  the  8th  of 
May  he  was  aware,  by  the  defendant's  notice,  of  his  inten- 
tion to  take  the  benefit  of  the  act,  that  the  defendant  was 
insolvent.  If  he  did  not  know  at  that  time  of  the  defend- 
ant's insolvency,  then,  according  to  the  case  of  Duncan  t. 
Stint,  {a)  he  must  shew  when  the  knowledge  of  the  insolvency 
reached  him.  This  he  has  not  done,  and,  therefore,  it 
must  be  taken  as  against  him,  that  he  received  information 
of  it  before  he  took  another  step  in  the  cause ;  on  the  12th 
of  May,  he  was  ruled  to  reply,  and  on  the  16th  of  May,  a 
replication  was  delivered.  Then  all  that  is  said  in  re- 
spect of  the  delivery  of  the  replication  is,  that  at  the  time 
of  replying,  his  attorney  had  no  notice  of  the  defendant's 
insolvency.  That,  however,  is  no  excuse.  It  is  not 
enough  to  say  that  the  attorney  did  not  know  of  the  in- 

(a)  5  B.  &  Al.  703. 
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aolvency,  if  you  can  fix  the  party  himself  with  a  knowledge        1842. 
of  it     The  plaintiff,  therefore,  takes  a  step,  after  acquiring         jp^^j^""^ 
the  knowledge  of  the  defendant's  insolvency,  although  that  •• 

step  is  said  to  have  been  upon  compulsion,  but  which 
makes  the  case  so  much  stronger.  That  is  not  enough  to 
entitle  the  plaintiff  to  come  here  and  make  this  applica- 
don.  The  rule  must,  therefore,  fail,  and  must  be  dis- 
cfaaiged  with  costs. 

Rule  dischai^ed  with  costs. 


LiFFIN  V.  FiTCUEB. 

JtSUTT  shewed  cause  against  a  rule  nisi,  obtained  by  Where  ten 
JPuarsanf  which  required  the  defendant  to  shew  cause  why  r^pfy  is'^ven 
the  judgment  of  non  pros.,  in  this  case,  should  not  be  set  ^^  Vh^^ 
aside  for  irregularity.     The  suggested  irregularity  was,  that  following  days 
the  judgment  had  been  signed  too  soon.     It  was  an  action  a  judgment 
of  replevin,  and  the  plaint  was  removed  in  Jtme,  1841.   In  ofarep?rcatiwa 
December,  1841,  the  declaration  was  delivered,  and  on  the  °P  the  8th  of 

^  Apnl  was  held 

17th  of  that  month,  an  avowry  and  cognizance  were  de-  not  too  soon* 
livered.     The  plaintiff  afterwards  pleaded,  and  on  the  19th  affidavU  is  re- 
of  Maidi,  gave  a  rule  to  reply,  which  expired  on  the  24th  *^°^'  ]^^ 
of  March ;  a  summons  was  taken  out  on  the  28rd,  return-  ag<Li°  ^7  the 

deponent. 

able  on  the  moniing  of  the  24th  of  that  month.  On  the 
momiiig  of  that  day,  a  consent  was  given  by  the  phdntiff, 
that  the  defendant  should  have  ten  days'  time  to  reply. 
Hie  summons  was  indorsed  accordingly.  The  defendant 
not  riq)lyin§^  judgment  of  non  prosi  was  signed  on  the  8th 
of  April.  A  summons  was  taken  out  before  Mr.  Justice 
ColerUlgej  to  set  aside  this  judgment,  and  his  Lordship  ad* 
joomed  the  summons  until  the  following  Tuesday,  the 
contest  at  that  time  being  whether  the  order  for  time  to 
rejdy  had  been  served,  his  Lordship  wishing  that  it  should 
be  produced  on  the  day  to  which  the  summons  was  ad- 
journed. Without  taking  any  fiirdier  notice  of  the  sum- 
mons, the  present  applicatipn  was  made. 
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1842.  jPearsan  objected  to  the  afficUmt  used  in  shewing  cause, 

^^^7^^"^    <^  the  ground  that  it  had  been  resworn,  but  had  not  been 
V.  signed  a  second  time. 

PiTCHSB. 

Butt  submitted  that  that  was  the  usual  fonn. 

CoLEBiDGE,  J.  (after  consulting  Mr.  Hill  of  the  Rule 
Office). — It  is  not  usual  for  the  affidavit  to  be  mgneda 
second  time. 

Butt.  The  judgment  was  not  signed  too  soon.  The 
order  for  time  to  reply  was  obtained  on  the  24th  of  March, 
which  was  Thursday  next  before  Good  Friday.  The  25th9 
the  26th,  the  27th,  the  28th,  and  the  29th  were  all  omitted; 
then  the  30th  and  31st  of  March,  and  seven  days  in  April, 
were  taken  into  calculation,  and  then  on  the  8th,  which 
was  the  eleventh  day,  judgment  was  signed.  There  could 
be  no  doubt,  that  according  to  the  practice,  the  computation 
of  time  was  correct  The  time  given  was  not  ten  dear 
days,  but  ten  days.     R^.  Gen.,  H.  T.,  2  Wul  4,  viiL 

Pearson^  in  support  of  the  rule,  contended,  that  accord* 
ing  to  the  construction  properly  to  be  put  on  8  Reg.  Gren., 
H.  T.,  2  Wm.  4  (a\  the  judgment  was  signed  too  soon. 
The  words  of  the  rule  were,  **  that  in  all  cases  in  which 
any  particular  number  of  days,  not  expressed  to  be  clear 
days,  is  prescribed  by  the  rules  or  practice  of  the  Courts, 
the  same  shall  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last  day.**  Omitting,  therefore,  fix>m  the 
calculation,  the  24th  of  March,  there  remained  two  days 
in  March,  and  eight  days  in  April.  The  defendant  had 
the  whole  of  the  8th  of  April  to  reply.  Judgment,  con- 
sequently, ought  not  to  have  been  signed  .imtil  eleven 
o'clock  on  the  morning  of  the  9th.  Unless  that  mode  of 
calculation  was  adopted,  this  absurdity  would  result,  that 
if  only  one  day's  time  was  g^ven  to  plead  or  reply,  the 

(a)  Amt0t  vol.  1,  p.  900,  O.  S. 
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iposite  party  might  sign  judgment  for  want  of  a  plea  the        1842. 

^  LiFFIN 


C0LEBIDGE9  J. — That  argument  would  lead  to  this  re- 
It,  that  if  ten  days'  time  is  given  on  the  1st,  the  opposite 
irty  cannot  sign  judgment  until  the  12th.  That  would 
!  80,  if  the  order  was  for  ten  clear  days,  but  that  is  not  so 
tre.  Yon  must  exclude  one  day  in  your  calculation. 
lie  result  of  the  argument  for  the  defendant  is,  that  ten 
iar  days  and  ten  days,  are  the  same  thing,  but  the  rule 
les  not  mean  to  say  that  The  words  of  it  are,  "  not 
pressed  to  be  clear  days,"  making  a  distinction  between 
sar  days  and  days  expressed  in  the  ordinary  way.  As  to 
e  observation  with  respect  to  one  day's  time  only  being 
anted,  I  don't  know  exactly  how  that  might  be.  I  am  in 
e  habit  of  giving  twenty-four  hours  to  plead,  when  I  give 
le  day.  It  seems  to  me  that  the  judgment  was  not  signed 
y  soon,  and,  therefore,  that  it  was  regular.  The  rule 
oat  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


9. 

Pitcher. 


Milton  v,  Griffiths. 

ETERSDORFF  shewed  cause   against  a  rule  nisi,  Where  demur- 

tained  by  LiLshy  for  judgment  as  in  case  of  a  nonsuit,  ^^he^defend^ 

le  plaintiff  had  demurred  to  certain  of  the  defendant's  ant'«  plew  m 

'  pending,  and 

3as,  and  the  demurrers  had  not  yet  been  argued.     Issue  the  plaintiff 

d  been  taken  on  other  of  the  defendant's  pleas,  and  the  trial  of  the  ia- 

lintiff  had  given  notice  of  trial  of  those  issues.     Instead,  SJ^  ^o^'p;^"* 

wever,  of  proceeding   to  trial,  he   had   withdrawn   the  <^.  P""^* 

,  ^  to  his  notice, 

:ord.     It  was  submitted,  that  the  defendant,  under  the  the  defendant 

.^.^  /••!  .is  entitled  to 

cumstances,  was  not  m  a  situation  to  move  tor  judgment  the  costs  of  the 

in  case  of  a  nonsuit,  the  demurrer  still  remaining  to  be  fu^gnt^as  in 

jued,  although  he  was  entitled  to  the  costs  of  the  day.  ca?«  of  anon- 
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1842.        Uc  cited  Butcher  v.  Kieman  (a),  in  which  it  was  held  that 
Milton       ^^^  Court  will  not  entertain  a  motion  for  judgment  as  in 
G  iFFiT         ^*^^  ^^  ^  nonsuit,  pending  a  demurrer.     In  that  case,  the 
demurrer  was^  as  in  the  present,  to  the  plea.  {11) 

Lushy  in  support  of  the  rule,  contended,  that  the  plain- 
tiff, having,  in  the  present  case,  given  notice  of  trial,  it  was 
distinguishable  from  that  cited  on  the  other  side.  If  the 
language  of  the  statute  was  considered,  it  was  clear  that 
the  defendant  was  entitled  to  judgment  as  in  case  of  a  non- 
suit It  could  not  be  said,  that  the  plaintiff  had  proceeded 
to  trial  according  to  the  course  and  practice  of  the  Court, 
when  he  had  not  tried  his  cause  pursuant  to  his  notice.  If 
he  had  taken  the  cause  down  to  trial,  and  there  was  a  tra- 
verse of  the  whole  declaration,  although  there  were  de- 
murrers standing  to  the  other  pleas,  the  plaintiff  might 
still  be  nonsuited.  There  was  no  reason,  therefore,  arising 
from  the  pendency  of  the  demurrer,  why  the  plaintiff 
should  not  proceed  to  trial 

WiGHTBiAN,  J. — ^As  the  plaintiff  has  not  proceeded  to 
trial,  pursuant  to  his  notice,  that  is  sufficient  to  entitle  you 
to  the  costs  of  the  day;  but  you  were  not  in  a  situation  to 
move  for  judgment  as  in  case  of  a  nonsuit,  while  the  de- 
murrers still  remained  to  be  aigued.  The  present  rule 
must  be  dischaiged,  but  without  costs. 

Rule  dischaiged,  without  costs. 


(a)  2  Marsh.  364.  Scott,  560,  and  Paxitm  v.  Popkam, 

(b)  See   Gordon    v.   Smith,    8       10  East,  366. 
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1842. 

RoDEN  V,  Stewart. 

JUUTT  shewed  cause  against  a  rule  nisi,  obtained   by  Itbnotsuffi- 
Peanon,  for  judgment  as  in  ease  of  a  nonsuit     It  appeared,  ing  cause 
from  the  affidavit  in  answer  to  the  rule,  that  the  defendant  J^JSL^I^ 
had  left  his  premises  in  debt  and  insolvent,  and  that  the  ••  incase  of  a 

•     •«•!.  1  •  111^  nonsnit  to  state 

plaintiflr  had  been  informed  after  action  brought,  that  there  the  insolTenqr 
was  no  probability  of  obtaining  his  costs,  if  he  proceeded  to  ant  as  a  matter 
trial     That  was  his  reason  for  not  proceeding.     This  in-  ^J  |^^ 
solvency  had  accrued  since  the  commencement  of  the  action,  ^i^*** 
Unless  therefore  the  defendant  would  consent  to  a  stet 
proceflsus;,  the  rule  ought  to  be  discharged  with  costs.     He 
cited  HoOand  v.  Henderson  (a),  and  Smith  v.  Badack  (b). 

Pearsonf  in  support  of  the  rule,  contended  that  as  it  ap- 
peared on  the  &ce  of  the  plaintifTs  affidavit  that  all  the 
statements  therein  contained  were  merely  made  on  infor- 
mation and  belief,  sufficient  was  not  shown  to  compel  him 
to  accept  of  a  stet  processus.  The  plaintiff  must,  therefore, 
give  a  peremptory  undertaking. 

Coleridge,  J. — I  don't  think  that  is  enough.  Informa- 
tion and  belief  may  be  proper,  when  a  person  lays  himself 
open  to  an  answer,  as  when  he  makes  an  affidavit  in  support 
of  a  rule.  But  when  a  party  is  shewing  cause,  there  are 
very  few  cases  in  which  that  is  sufficient,  as  there  would  be 
DO  opportunity  to  answer  him.  The  case  ought  to  be  very 
peculiar  indeed  in  which  on  shewing  cause  that  would  be 
sufficienL  I  think  the  plaintiff  must  give  a  peremptory 
undertaking. 

Rule  discharged,  on  a  peremptory  undertaking, 
(a)  4  M.  &  W.  587.  (6)  Ante,  vol.  5,  p.  91,  O.  S. 
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1842. 

Robertson  v.  Mills. 

The  Court  will  \^ REASV  moYed  for  a  rule  against  the  plaintiff  in  this 
attorney  to  c^^^y  ^ho  18  an  attorney,  for  such  rule  as  the  Coort  should, 
mimwi  b*tlie  "°^^'  ^®  circumstances,  think  it  right  to  grant.  The  fects 
•ffidayit  where   were  these :  Under  a  writ  of  execution  of  a  local  Court 

if  toe  facts  sag. 

getted  in  the  against  a  person  of  the  name  of  Durrant,  certain  goods 
they  ^h^  ^^^  seized,  and  to  them  the  present  plaintiff  laid  claim, 
the  foundation   and  sued  the  officers  of  the  Court     His  case  was,  that 

of  an  indict- 
ment Durrant  had  sold  the  goods  to  him  in  the  month  of  July 

previous  to  the  month  of  November,  in  which  the  levy  was 

made.     In  order  to  prove  this,  the  plaintiff,  who  was  acting 

as  his  own  attorney,  called  Durrant     He  swore  to  the  sale 

and  payment  of  the  money.     The  plaintiff  then,  while 

Durrant  was  in  the  box,  handed  him  a  receipt,  purporting 

to  be  his  receipt  for  the  consideration  money,  and  dated  in 

July.     When  that  receipt  came  to  be  examined,  it  appeared 

that  the  stamp,  on  which  it  had  been  given,  had  not  been 

issued  until  the  month  of  December,  after  the  levy  was 

effected,  although  it  was  stated  to  have  been  given  in  the 

July  previous.     The  plaintiff,  being  an  officer  of  the  Court, 

and  acting  as  an  attorney  at  the  time  he  was  guilty  of  this 

misconduct,  had  rendered  himself  amenable  to  the  summary 

jurisdiction  of  the  Court 

Cur.  adv.  vult 

Coleridge,  J. — I  think  that  I  should  be  infiringing  on  the 
rule,  which  directs  that  a  man  cannot  be  put  into  a  position 
in  which  he  might  be  compelled  to  criminate  himsel£  If 
the  facts  were  true,  he  might  either  be  chaiged  with  so- 
boming  the  witness  to  commit  peijury,  or  with  joining  in 
a  conspiracy  to  produce  a  &lse  receipt  On  these  grounds, 
I  think  there  must  be  no  rule. 

Rule  refused  (a). 

(a)  See  Stephens  v.  Hill,  ante.  |>.  669. 
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1842. 

M0BBI8ON  V.  Manlbt. 

JU  U3£FREY  ahewed  cause  against  a  rule  nisi,  obtained  A  writ  of  dii- 
bj  31Sbr,  which  called  upon  the  plaintiff  to  shew  cause  able  on  a  Sun- 
idiy  the  writ  of  distringas  in  this  case  should  not  be  set  ^y"*"'*  "3r- 
aside,  on  the  ground  that  it  was  made  returnable  on  a 
Sunday.     The  case  to  be  cited  in  support  of  the  objection, 
was  Hianson  v.  ShackeUon  {a\  where  it  was  held  that  a  writ 
of  summons  dated  on  a  Sunday  was  a  nuUi^.     It  was  also 
there  held,  that  the  Court  was  bound  to  take  judicial  notice 
that  a  particular  day  of  the  month  fell  on  a  Sunday.    That 
case  was,  however,  distinguishable  from  the  present,  as 
there,  the  objection  was  to  the  date  of  the  writ     Here,  the 
objection  was  to  the  return. 

iiSOer^  in  support  of  the  rule,  only  referred  to  the 
case  of  Hanson  v.  ShackeUon,  to  shew  that  the  Court 
would  take  judicial  notice  that  the  day  of  the  month,  on 
which  the  writ  was  returnable,  fell  on  a  Sunday.  But  to 
shew  that  a  writ  returnable  on  a  dies  non  was  a  nullity, 
he  cited  Kenworthy  v.  Peppiat  (&)•  There,  it  was  held,  that 
a  writ  returnable  on  the  Feast  of  the  Purification,  which 
was  a  dies  non,  was  a  nulli^,  and  could  not  be  amended 
by  the  Court.  There  could  be  no  doubt  that  Sunday  was 
a  dies  non. 

CoLEBn>OB,  J. — ^That  is  so,  and,  therefore,  the  writ  is 
i^d.  The  present  rule  must  be  made  absolute,  and  with 
costs,  as  there  were  previous  decisions  on  the  subject. 

Rule  absolute,  with  costs. 

(a)  Amit,  voL  4,  p.  4S,  O.  8.  (6)  4  B.  &  Aid.  388. 
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1842. 


The  Court  has 
no  power  under 
the  1  &  2  Vict, 
c.  110,  8.  3,  to 
order  a  defend- 
ant to  be  ar- 
rested, bat  the 
application 
must  be  made 
to  a  judge  at 
Chambers. 


Babnett  V.  Craw. 

C/  OOPER  moved  for  an  order  to  arrest  the  defendant  in 
this  case.  He  was  an  officer  in  a  cavalry  regiment,  which 
was  about  to  embark  that  day  for  India.  The  &ct  of  his 
intended  departure  had  only  been  learned  the  night  pre- 
vious^ and  the  writ  issued  that  morning.  No  Judge  would 
be  at  Chambers  until  three  o'clock. 

W10HTMAN9  J. — ^The  question  is,  whether  this  application 
ought  not  be  made  to  a  Judge,  instead  of  the  Court  The 
words  of  the  1  &  2  Vict,  c.  1 10,  s.  3,  give  power  to  a 
Judge  to  make  the  order  for  arresting  the  defendant.  That 
must  mean  a  Judge  sitting  at  Chambers.  The  power  of 
the  Court  to  interfere,  which  is  given  by  sect  6,  is  only  on 
appeal  from  the  Judge  who  made  the  order  for  arresting  the 
defendant 

Sir  John  Bayley^  (amicus  curiae),  mentioned  a  case  in  the 
Exchequer,  in  which  he  was  concerned,  where  the  Court 
held,  that  a  Judge  only  had  the  power  to  make  an  order 
for  arresting  the  defendant 

WiGHTMAN,  J. — The  application  must  clearly  be  made 
at  Chambers. 

Rule  refused. 


Brembridoe  v.  Wildman. 

Where  it  was     •/ "  •  SMITHshewed  causc  why  a  warrant  of  attorney,  and 
asi^  a  warrant  ^^^  judgment  and  the  execution  thereon  should  not  be  set 

of  attorney,  on 

the  ground  of  its  being  given  by  way  of  fraudulent  preference,  the  facts  constituting  the  fraud 

being  disputed,  the  Court  refused  to  set  it  aside. 

The  objection  to  a  warrant  of  attorney  was,  that  it  had  not  been  stamped,  but  on  ihewing 
cause  against  the  rule  for  sotting  it  aside  on  that  ground,  it  was  produced  suflSciently  stamped : 
The  Court  discharged  the  rule,  without  imposing  the  terms  of  paying  costs. 
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aside,  on  the  ground  that  the  warrant  of  attorney  had  been        1842. 
given   as  a  fraudulent  preference.     The  application  was    bukmhT^ 
made  by  the  assiimee  of  the  Insolvent  Court     The  levy  ^- 

was  made  on  the  29th  of  March,  184 1,  and  in  seven  weeks 
after  the  levy,  the  present  application  was  made.  The 
Court  would  not  interfere  after  such  a  lapse  of  time.  If 
the  warrant  of  attorney  was  not  bona  fide,  the  assignee 
mi^t  bring  his  action  against  the  execution  creditor^  but 
the  Court  would  not,  after  such  a  lapse  of  time,  exercise 
its  summary  jurisdiction^  in  order  to  set  aside  the  in- 
strument 

C^Malley^  in  support  of  the  rule,  cited  Harrod  v.  Ben- 
ton  (a\  where  it  was  decided,  that  the  Court  will,  upon 
motion,  set  aside  a  warrant  of  attorney,  judgment,  and  exe- 
cution, on  the  ground  that  they  are  fraudulent  against 
creditors,  provided  the  facts,  upon  which  the  alleged  fraud 
depends,  are  clearly  made  out  by  the  affidavits.  The  Court 
had  interfered  in  a  similar  manner  to  that  proposed  in  the 
jHresent  case  in  Martin  v.  Martin  (i).  Here,  on  the  affi- 
davits, in  support  of  the  rule,  there  could  be  no  doubt  that 
the  warrant  of  attorney  was  fitiudulent. 

WiOHTMAN,  J. — I  don't  see  why  the  assignee  should  not 
bring  an  action  against  the  execution  creditor.  This  mode 
of  summary  proceeding  is  very  inconvenient,  unless  the 
facts  are  quite  undisputed.  Here,  however,  the  facts  are 
disputed,  llie  question  of  bona  fides  is  always  properly 
one  for  the  jury.  I  discharge  this  rule,  therefore,  because 
this  summary  application  is  such  an  inconvenient  mode  of 
proceeding. 

M.  Smith  stated  that  another  objection  to  the  warrant  of 
attorney  was,  that  it  was  not  properly  stamped.  Since, 
however,  the  rule  had  been  obtained,  the  warrant  had  been 

(a)  8  B.  &  C.  217.  {b)  3  B.  &  Ad.  934 
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properly  stamped.  That  was  sulBSeient  to  sustain  the  m- 
strument  So  it  appeared  to  be  stamped  at  the  time  when 
cause  is  shewn,  that  was  sufficient.     Rose  v.  Tomblinson  (a). 

0*MaUey  contended,  that  as  when  the  application  was 
made,  the  warrant  of  attorney  was  unstamped,  there  was 
good  ground  for  making  the  application,  and  if  before  the 
rule  came  on,  the  plaintiff  affixed  the  proper  stamp,  he 
could  only  be  allowed  to  have  the  rule  discharged,  on  pay- 
ment of  costs.  It  was  similar  to  the  case  of  a  cross  rule  for 
amendment,  where  an  application  had  been  made  to  set 
aside  proceedings  for  irregularity,  in  those  cases  the  Court 
never  allowed  the  amendment,  except  on  payment  of  the 
costs  of  the  rule  for  setting  aside  the  proceedings.  He  cited 
Burton  v.  Kirhby  (i). 

WioHTMAN,  J. — I  cannot  judge  from  the  decision  in 
that  case,  which  way  the  costs  were  given.  The  present 
rule  must,  therefore,  be  discharged,  but  without  costs. 


Rule  discharged,  without  costs. 


(a)  Ante,  vol.  3,  p.  49,  O.  S. 


(6)  7  Taunt.  174. 


It  is  sufficient 
proof  that  the 
money  is  still 
due  on  a  war- 


MlDDLETON  V.  StOCKDALE. 

Jd  OViLLy  moved  for  leave  to  sign  judgment  on  an  old 
warrant  of  attorney.     The  peculiarity  of  the  case  was  that 
due  on  a  war-    ^q  affidavit  of  the  money  being  still  due  was  made  by  the 
to  produce  an     attorney's  managing  clerk,  who  had  received  money  on  se- 

affidavit  by  the  ,  .         .  .     /.   i  i  i         i 

plaintiff's  at-  veral  occasions  m  respect  of  the  sum  secured  by  the  warrant 
tSbsi^due,  ^^  attorney,  and  not  by  the  plaintiff  himself  The  affidavit 
^®  ^*yi?.§."'-     also  stated  that  the  deponent  saw  the  defendant  on  the  21st 

ccived  ditterent      /.ami 

payments  on  of  April,  when  he  Stated  that  he  would  call  and  make 
warrantor    ^    another  payment  on  account  of  the  debt   still   due.     In 

attorney,  and 

haying  lately  seen  the  defendant  when  he  promised  to  pay  a  further  instalment  upon  it. 


V. 

Stockdale. 
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Askman  v.  Bcwdkr  {a)y  it  was  held  that  an  affidavit  by  the  1842. 
plaintiff's  attorney,  that  the  debt  is  unpaid  is  sufficient  to  ml^dleton 
support  a  motion  to  enter  up  judgment  on  an  old  warrant 
of  attorney,  where  the  attorney  swears  that  he  has  been 
employed  in  managing  the  money,  and  receiving  and 
pi^ii^  over  the  interest ;  this,  it  was  submitted,  was  a  suffi- 
cient authority  for  considering  the  affidavit  of  the  attorney's 
derk  adequate  proof  of  the  money  being  still  due. 

CoiiEBiDGE,  J« — I  think  that  is  sufficient 

Rule  granted. 

(a)  2  C.  &  M.  212. 


Doe  dem.  Fell  v.  Roe. 

MjUSH  moved  for  leave  to  sign  judgment  against  the  When  the 
casual  ejector.     The  pecuUarity  in  the  case  was,  that  the  the  tenant  b 
declaration  was  served  previous  to  Hilary  Term  last,  and  Jl^^r'^town' 
required  the  tenant  in  possession  to  appear  in  that  Term,  f *^» "  ■?- 

*  *^  '^'^  ^  lowed  to  elu)se 

It  was  a  town   cause,  and,   therefore,   according   to  the  without  moving 

practice  of  the  Court,  it  would  not  in  general  be  granted  on^aoommU)f 

after  the  lapse  of  one  Term,  but  it  was  requisite  to  effect  a  J^^^  ^ 

fresh  service.     The  facts  of  the  present  case,  however,  took  parties,  judg- 
ment may  be 
it  out  of  the  general  rule.     Here,  the  reason  why  judgment  moved  for  in 

had  not  been  applied  for  was,  that  negotiations  had  been  x^  withwt 
going  on,  between  the  parties  with  a  view  to  an  arrange-  *  ^^^  sendee. 
ment  of  the  action,  and  which  did  not  conclude  until  the 
last  day  but  one  in  the  last  Term,  and  then  the  affidavit  of 
service  was  not  in  town.  It  was,  therefore,  impossible  to 
apply  for  judgment  in  that  Term.  -  These  facts,  it  was  sub- 
mitted, entiUed  the  lessor  of  the  plaintiff  to  move  in  this 
Term. 

CoLERiDOB,  J. — I  think,  under  the  circumstances,  you 
may  take  a  rule. 

Rule  granted. 
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1842. 

Clarke  v.  Roberts. 
Senrice  of  a      J^  USH  moved  to  make  a  rule  to  compute  absolute,  on 

rule  to  com- 

Dute  on  the  affidavit  of  service.  The  only  question  was,  whether  the 
defend^^  at  ^  service  disclosed  by  the  affidavit  was  sufficient  ?  It  ap- 
**^  rtaF°*Aat  P®^'^  ^^^  ^^  P^^ty  dcsirous  of  serving  the  rule  had 
8he  had  given  gone  to  the  residence  of  the  defendant,  which  consisted 
fendant,  is  siif-  of  lodgings.  He  then  ascertained  from  the  landlady  that 
though  he  had  ^^  defendant  had  ceased  to  reside  there,  but  had  not  yet 
*^?^  ^  ^w  given  up  the  lodgings.  The  deponent  left  a  copy  of  the 
bad  notgiVen  rule  with  the  landlady,  and  she  undertook  to  give  it  to  the 
*™"^'  defendant       Subsequently,   she   stated   to   the   deponent 

that  she  had  given  the  defendant  a  copy  of  the  rule.  The 
case  of  Carew  v.  Winslow  (a)  was  in  point.  There,  it  was 
held  to  be  a  suflBcient  service  of  a  rule  to  compute,  it  being 
left  at  the  chambers  of  the  defendant,  and  a  person  residing 
there  stating  that  he  had  transmitted  the  rule  to  the  de- 
fendant. 

Coleridge,  J. — I  think  that  is  sufficient  service  of  the 
rule. 

Rule  absolute. 

(a)  Ante^  vol.  5,  p.  543,  O.  S. 


ROTHWELL  17.  TlMBRELI^ 

If  an  act  of        £  jjjg  ^gg  ^n  interpleader  rule,  and  the  question  was, 

bankruptcy  has  *      ^  , 

been  commit-  whether  within  the  meaning  of  the  2  &  3  Vict.  c.  29,  s.  1, 
by  miting  a^*  the  execution  creditor  or  the  assignees  of  the  defendant, 
im'Ss'property  ^^^  ^^  become  bankrupt,  were  entitled  to  certain  goods, 
for  the  benefit    which  had  been  seized  by  the  sheriff  under  an  execution? 

of  his  creditors,  '' 

and  information 

of  that  fact  is  communicated  to  the  attorney  of  an  execution  creditor,  previous  to  the  issuing  of 

a  fi.  fa.   sued  out  by  such  attorney,  it  is  sufficient  to  invalidate  the  execution  as  against  the 

assignees,  notwithstanding  the  2  &  3  Vict.  c.  29,  s.  1,  and  although  the  fiat  issued  after  the 

writ  was  lodged  with  the  sheriff. 
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Thesiger  appeared    on  behalf  of  the  assignees  of  the        1842. 


\  Hill  appeared  for  the  sheriff. 


jitherton  appeared  on  behalf  of  the  execution  creditor. 
The  facts  were  these.  On  the  10th  of  February,  judgment 
was  signed  by  the  execution  creditor.  On  the  19th  of 
that  month,  the  defendant  executed  a  deed  of  assignment 
of  all  his  effects  to  trustees,  in  trust  for  the  general  body 
of  his  creditors.  On  the  23rd,  information  of  this  was 
griven  to  the  plaintiff's  attorney,  and  it  was  also  stated  to 
him,  **  that  it  would  be  impossible  to  carry  out  the  trusts 
thereof,  and  that  the  measure  must  end  in  bankruptcy." 
That  attorney  sued  out  the  fieri  facias,  and  delivered  it 
to  the  sheriff  on  the  24th,  and  a  warrant  was  made  out 
and  delivered  to  the  officer  on  the  25th,  at  nine  o'clock 
in  the  evening.  The  officer  before  and  at  the  time  of 
the  deliveiy  of  the  writ  to  the  sheriff  on  the  24th,  was  in 
possession  under  a  writ  and  warrant,  delivered  on  the 
23rd,  at  the  suit  of  another  creditor.  That  writ  was,  sub- 
sequently to  the  fiat,  withdrawn,  the  judgment  being  on 
warrant  of  attorney  (a).  On  the  25th,  a  fiat  of  the  same  date, 
which  proceeded  on  the  act  of  bankruptcy  committed  by 
executing  the  trust  deed,  was  issued  at  an  earlier  hour 
than  the  warrant  was  delivered,  under  the  plaintiff's  writ 
to  the  sheriff's  officer.  The  question  on  these  facts  was, 
whether,  under  the  2  &  3  Vict,  c  29,  s.  1,  the  execution 
creditor  was  entitled  to  the  proceeds  of  the  execution  ? 
The  words  of  the  statute  were,  ^'That  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt, 
really  and  bon&  fide  made  and  entered  into  before  the 
date  and  issuing  of  the  fiat  against  him,  and  all  executions 
and  attachments  against  the  land  and  tenements,  or  goods 
and  chattels  of  such  banknipts,  bona  fide  executed  or 
levied  before  the  date  and  issuing  of  the  fiat,  shall  be 
deemed   to  be  valid,   notwithstanding    any   prior  act  of 

(a)  See  IVhitmore  v.  RobinMfm,  ante,  p.  135. 


V. 
TOfBRELL. 


780  CASES   ON   POINTS  OF   PRACTICE,    Q.    B. 

1843.        bankruptcy  by  such  bankrupt  committed;  provided  the 
'jl    v~^     person  or  persons  so  dealing  with  such  bankrupt,  or  at 
V.  whose  suit  or  on  whose  account  such  execution  or  attach- 

ment shall  have  issued,  had  not  at  the  time  of  such  con- 
tract, dealing,  or  transaction,  or  at  the  time  of  executing 
or  levying  such  execution  or  attachment,  notice  of  any 
prior  act  of  bankruptcy  by  him  committed.**  Two  ques- 
tions arose  on  this  section;  first,  whether  the  fiat  was 
dated  and  issued  (a)  before  the  plfdntiflTs  execution  was 
"executed  or  levied?"  And,  secondly,  whether  the  exe- 
dution  creditor  had  notice  of  a  prior  act  of  buikruptcy  ? 
(On  the  first  point,  no  opinion  was  expressed  by  the  Court, 
and,  therefore,  the  argument  is  not  given.)  On  the  second 
point,  it  was  to  be  observed  that  the  words  of  the  section 
in  question  were  identical  with  those  of  the  6  Geo.  4,  c  16, 
s.  81.  The  words  must  evidently  intend  that  the  notice 
of  the  prior  act  of  bankruptcy  should  be  given  to  the 
creditor  himself,  and  not  to  any  attorney  who  might  be 
employed  by  the  creditor.  No  authority  could  be  pro- 
duced to  shew  that  in  such  a  case,  notice  to  die  attorney 
was  notice  to  the  execution  creditor,  so  as  to  invalidate 
the  execution.  The  attorney  had  merely  a  limited  au- 
thority to  carry  on  the  suit  to  its  conclusion,  but  had  no 
authority  to  bind  his  client,  the  execution-creditor,  in 
respect  of  a  notice  of  a  prior  act  of  bankruptcy.  To  admit 
the  sufiiciency  of  notices  to  third  persons  would  introduce 
dangerous  and  embarrassing  questions  of  equivalence.  But 
assuming  that  the  attorney  was  a  duly  authorized  agent 
to  accept  notices  and  to  bind  his  client,  still  the  notice 
here  was  insufficient.  It  was  merely  notice  of  a  particular 
act  done,  namely,  the  conveyance  of  his  proper^  to  his 
trustees  for  the  benefit  of  his  creditors,  which  might  or 
might  not  prove  to  be  an  act  of  bankruptcy.  Many  ques- 
tions of  law  and  fact  would  arise  in  determining,  whether 
it  did  in  point  of  law  amount  to  an  act  of  bankruptcy.  In 
order  to  render  it  such  it  must  be  a  "  firaudulent  conveyance" 
within  the  interpretation  put  by  Courts  of  law  and  Elquity 

(a)  See  Pewtress  v.  Annan,  ante,  vol.  9,  p.  82S,  O.  S". 


TiMBEBIX. 
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upon  those  words  occurring  in  the  6  Gea  4,  c.  16,  s.  3.     On        1842. 
such  doubtful  evidence  of  an  act  of  bankruptcy,  the  exe-     rothwixx 
cation  of  the  plaintiff  in  this  present  case  ought  not  to  be 
rendered  unavailing. 

Cur.  adv.  vuU. 

CoLEBiDOE,  J. — This  case  turns  upon  the  proper  con- 
struction to  be  given  to  the  2  &  3  Vict.  c.  29,  s.  1,  with 
reference  to  the  following  facts:  Judgment  was  signed 
on  the  10th  February.  The  defendant,  on  the  19th 
February,  executed  a  deed  of  assignment  of  all  his  effects 
to  trustees,  in  trust  for  the  general  body  of  his  creditors. 
On  the  23rd,  the  plaintiff's  attorney  was  informed  of  this, 
and  was  told  at  the  same  time,  ^^that  it  would  be  im- 
poauble  to  carry  out  the  trusts  thereof,  and  that  the 
measure  must  end  in  a  bankruptcy  f  the  same  attorney 
sued  out  and  delivered  the  fi.  fiu  to  the  sheriff  on  the  24th, 
and  the  warrant  was  delivered  to  the  officer  on  the  26th,  at 
nine,  p.  m.,  who  was  then  in  possession  under  a  writ  and 
warrant  delivered  on  the  23rd,  at  the  suit  of  another  creditor, 
which  writ  has  since  been  withdrawn.  On  the  25th,  a  fiat 
of  this  date,  founded  on  the  act  of  bankruptcy  above  men- 
tioned issued,  and  at  an  earlier  hour  than  that  of  the  delivery 
of  the  warrant  under  the  plaintiff^s  writ  to  the  sheriff's  officer. 
Two  points  were  made  on  these  facts  for  the  assignees : 
First,  that  the  fiat  was  dated  and  issued  before  the  plaintiffs 
execution  was  bona  fide  executed  or  levied.  Second,  that 
the  plfdntiff,  at  the  time  of  the  execution,  had  notice  of  a 
prior  act  of  bankruptcy.  If  the  assignees  succeed  on 
either  point,  the  execution  cannot  prevail  against  their 
title.  It  vnll  be  unnecessary  to  consider  the  former,  as 
I  am  of  opinion  that  they  are  entitled  to  my  judgment 
on  the  latter.  Two  objections  were  made  to  this;  first, 
it  was  said  that  the  notice  was  to  the  attorney,  and  not  to 
the  plaintiff.  The  words  of  the  statute  are,  **  provided 
the  person  or  persons  at  whose  suit  or  on  whose  account 
iuch  execution  shall  have  issued,  had  not  at  the  time  of 
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1842.        executing,  or  levying  such  execution,  notice  of  any  prior 
RoTHWELL     *^'  ^^  bankruptcy."     Now,  I  by  no  means  say  that  in  every 
»•  case,  notice  to,  or  knowlec^e  o^  the  attorney  of  a  party 

will  satisfy  these  words ;  but  in  the  present  case,  the  notice 
was  given  to  the  attorney  in  the  cause,  when  he  was 
acting  in  it  as  such.  He  was  the  same  agent  as  issued 
the  execution,  and  it  should  seem  issued  it  at  that  time 
in  consequence  of  the  mformation,  in  order  to  anticipate 
the  fiat  Under  these  circumstances,  it  is  impossible,  I 
think,  to  distinguish  between  him  and  his  client  But  it 
is  said  secondly,  that  the  information  communicated  did 
not  amount  to  notice  to  any  one  of  an  act  of  bankruptcy, 
within  the  meaning  of  the  statute.  It  was  merely  infor- 
mation of  an  act  done,  which  might  or  might  not  torn  out 
to  be  an  act  of  bankruptcy ;  which  involved  a  mixed  ques- 
tion of  law  and  &ct,  on  which  a  Court  must  pronounce 
according  to  the  evidence,  whether  it  amounted  to  a 
fraudulent  conveyance  or  not  This  is  true ;  but  it  would 
be  equally  true  of  almost  every  other,  even  the  most 
simple  and  unequivocal  acts  of  bankruptcy.  If  it  had  been 
stated  to  the  attorney,  that  the  defendant  had  departed 
from  his  dwelling-house  ;  still  it  would  have  been  a  ques- 
tion, whether  this  was  done  with  intent  to  defeat  or  delay 
his  creditors,  to  be  determined  by  a  judge  and  jury  upon 
all  the  circumstances,  if  disputed.  Here,  the  notice 
shewed  that  the  defendant  had  done  all  that  in  him  lay 
to  constitute  an  act  of  bankruptcy ;  he  had  made  a  con- 
veyance of  all  his  effects,  under  such  circumstances,  that 
his  attorney  considered  it  impossible  to  carry  out  the  trusts 
of  it;  and  what  could  that  import,  but  an  attempt  by  a 
trader,  not  solvent,  to  put  his  property  in  a  course  of  dis- 
tribution other  than  that  provided  by  the  bankrupt  laws, 
and  what  could  that  amount  to  less  than  an  act  of  bank- 
ruptcy ?  The  objection,  I  may  observe,  is  merely  technical ; 
the  enacting  part  of  the  2  &  3  Vict.  c.  29,  is  in  extension 
of  the  policy  of  the  81st  section  of  the  6  Geo.  4,  c.  16,  and 
the  proviso  is  a  limitation  upon  that  policy,  copied  finom 
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the  proviso  in  that  section.     In  both  cases,  the  object  is        1842. 
the  same  in  the  enacting  parts,  namely,  to  restrain  the     rq^^ell 
injurious  operation  of  the  doctrine  of  relation  to  the  act     _    ^' 

TllClRELL. 

of  bankruptcy.  In  both,  it  is  intended  to  preserve  that 
lelaticMiy  where  the  party  proceeds,  having  notice  of  such 
act  If  there  be  substantially  notice  of  that  which  is 
alleged  to  be  an  act  of  bankruptcy,  the  party  proceeds  at 
hia  peril.  If  he  contracts  or  deals  with  the  trader  after 
such  notice,  he  is  not  deceived ;  at  least  he  has  no  right  to 
complain  of  being  deceived  by  the  false  appearance  of 
property  or  solvency.  If  he  seizes  property  in  execution, 
he  knows  that  he  is  in  fact  running  a  race  with  the  other 
creditors,  and  that  what  he  takes  may  turn  out  to  have 
been  divested  out  of  the  debtor.  In  both  cases,  he  has 
warning,  and  cannot  complain  of  the  effect  of  relation. 
No  one  can  doubt  that  the  notice  here  given  was  sufficient 
fi)r  this  purpose,  and,  I  thinks  for  the  reasons  before  stated, 
it  was  a  notice  also  strictly  within  the  words  of  the  statute. 
I  am  of  opinion,  therefore,  that  the  plaintifTs  execution 
cannot  prevail,  and  that  the  fund  must  be  delivered  over 
to  the  assignees. 

Rule  accordingly. 


Challand  v.  Brat. 

rr  •  H.   WA TSONy  shewed  cause  against  a  rule  nisi,  A wagor of 
obtained  by  Bainesy  for  a  new  trial  in  the  present  case.     It  ^  totting'  °" 
was  an  action  brought  by  the  plaintiff  to  recover  the  sum  of  ™**ch»  to  be 

^        •'         ^  ^  trotted  along 

X&hf  which  had  been  deposited  as  part  of  the  stake  on  a  a  turnpike 
trotting  match  to  be  trotted  for  252.  aside.     By  the  terms  ^'^thinSie 
of  the  agreement  between  the  plaintiff  and  one  Benjamin  aJ^®^!?*^* 
Eastwood,  15t  aside  were  to  be  deposited  with  the  defendant  P^^y  therefore 

,    ,  who,  according 

as  a  Stakeholder,  and  the  remaimng  10^  were  to  be  paid  to  the  terms 
by  each  on  the  day  of  trotting,  and  in  case  either  party  ^as  forfeiuS^' 

his  deposit 
money,  placed  in  the  hands  of  a  stakeholder,  cannot  recorer  it  hack  Irom  him. 
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1842.        should  &il  to  comply  with  the  terms  of  this  agreement,  the 

Challand     ®"™  deposited  was  to  be  forfeited  to  the  other.     The  match 

».  was  to  be  trotted  "  on  the  Huddersfield  and  Woodhead  tum- 

Bray. 

pike  road."  On  the  day  fixed  for  trotting,  the  plaintiff 
failed  to  pay  the  lOL  and  also  refused  to  trot  the  match. 
The  present  action  was  then  brought  by  him  to  recover 
the  i5L  which  he  had  so  deposited  with  the  defendant  as  a 
stakeholder,  on  a  suggestion  that  the  trotting  match  was 
an  illegal  race.  The  case  was  tried  before  the  under-sheriff 
of  Yorkshire,  and  a  verdict  found  for  the  plaintiff*.  The 
present  rule  was  then  obtained  for  a  new  trial,  on  the  ground 
that  the  race  was  legal,  and  consequently,  that  the  plaintiff 
had  no  right  to  recover.  It  was  submitted  that  the  race 
was  illegal  First,  by  the  statutes;  and,  secondly,  at  common 
law ;  and,  thirdly,  that  the  stakeholder  merely  had  a  power 
to  hold  the  money,  until  either  of  the  parties  withdrew  that 
power.  Under  any  circumstances,  therefore,  the  pliuntiff 
could  not  recover.  First,  with  respect  to  the  statutes. 
Since  the  case  of  Bidmead  v.  Gale  (a),  it  could  not  be  con- 
tended that  the  race  being  for  25L  aside  was  not  a  race  for 
50L  vrithin  the  meaning  of  the  13  Gea  2,  c  19.  By  the 
16  Car.  2,  c.  7,  s.  2,  horse-racing  was  forbidden  under  the 
penalty  of  forfeiting  three  times  the  sum  won.  This  general 
prohibition  was  limited  by  the  13  Geo.  2,  c.  19,  s.  2,  which 
provided,  ^*  that  no  plate,  prize,  sum  of  money,  or  other  thing 
shall  be  run  for  by  any  horse,''  &c.,  ^'unless  such  plate, 
prize,  or  sum  of  money  shall  be  of  the  full,  real,  and  in- 
trinsic value  of  502.,  or  upwards."  Then  by  s.  5,  it  was 
provided,  ^^  that  no  person  or  persons  whatsoever  shall  start 
or  run  any  match  with  or  between  any  horse,  mare,  or 
gelding  for  any  sum  of  money,  plate,  prize,  or  other  thing 
whatsoever,  unless  such  match  shall  be  started  or  run  at 
New  Market  Heath,  in  the  counties  of  Cambridge,  and 
Suffolk,  or  Black  Hambleton,  in  the  county  of  York,  or  the 
said  sum  of  money,  plate,  prize,  or  other  thing  be  of  the 

(a)  4  Burr.  a432. 
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real  and  intrinsic  value  of  50/.  or  upwards:     And  in  case        1842. 
any  person  or  persons  shall  start  or  run  any  such  match  at     q^TllInd 
any  other  place  than  New  Market  Heath,  or  Black  Ham-  v. 

Ueton  aforesaid,  or  for  any  plate,  prize,  sum  of  money,  or 
other  thing  of  less  value  than  50/.,  every  such  person  or 
persons  shall  forfeit  and  lose  the   sum  of  200/."     Then 
came  the  18th  of  Geo.  2,  c.  M,  s.  11  ;   by  which  it  was 
provided,  ^^that  it  shall  and  may  be  lawful  for  any  person  or 
persons  to  run  any  match,  or  to  start  and  run  for  any  plate, 
prize,  sum  of  money,  or  other  thing,  of  the  real  and  intrinsic 
value  o{50L  or  upwards,  at  any  weights  whatsoever,  and  at 
any  place  or  places  whatsoever  without  incurring  or  being 
liable  to  the  penalty  or  penalties  in  the  said  act  of  the  13th 
year  of  his  Majesty's  reign,  relating  to  the  weights  as  afore- 
said mentioned,  and  in  the  same  manner  as  might   have 
been  done  if  the  said  act  had  never  been  made."    If  those 
acts  were  construed  together,  the  reasonable  conclusion  to 
be  drawn  from  them  must  be,  that  the  races  legalized  by 
the  last  act  must  be  run  at  the  usual  places  for  racing  men- 
tioned in  the  13  Geo.  2.     The  opinion  of  Lord  Eldon^  in 
the  case  of  fVhaley  v.  Pajot  (a),  was  in  confirmation  of  this 
view.     He  there  said,  ^Mt  is  to  be  observed,  that  the  13 
(Seo.  2,  speaks  of  entering,  placing,  starting,  &c.  and  that 
the  expression  ^any  place  or  places  whatsoever*  used  in  the 
18  Geo.  2,  can  hardly  mean  all  England."    There,  the  race 
was  to  be  run  on  a  wager  for  50/.  that  a  single  horse  should 
run  on  the  high  road  from  one  place  to  another,  and  arrive 
sooner  than  one  of  two  horses  placed  at  any  distance  the 
owner  should  please ;   and  the  Court  arrested  the  judg- 
ment.    In  Ximen^  v.  Jacques  (b\   the  Court  held,  on  a 
motion  to  arrest  the  juc^ment,  that  a  wager,  that  the  plain- 
tiff could  perform  a  certain  -journey  in  a  post-chaise  and 
pair  of  horses  in  a  given  time  is  illegal     So  in   Martin  v. 
Smith  (c),  it  was  assumed  that  such  a  wager  as  this  was 
illq;aL     On  the  statutes,  therefore,  it  was  perfectly  clear 

(a)  2  B.  &  P.  51.  (c)  Ante,  vol.  6,  p.  639,  O.  S. 

(6)  6  T.  R.  499. 

VOL.   L — N.  8.  BEE  D.    P.    C. 


86  CASES  ON  ponmi  of  practice,  q.  b. 

1842.        that  the  contract  was  illegaL     Secondly,  independent  of  the 
^^]^J||J][^    statutes,  the  race  was  ill^al  at  common  law.     A  race  along 
^'  a  public  highway  must  be  considered  as  a  public  nuisance, 

dangerous  to  life  and  destructive  of  property.  It  was  similar 
to  the  act  of  firing  guns  near  a  public  highway,  which 
clearly  amounted  to  a  public  nuisance.  It  was  true,  that  the 
Court  of  Common  Pleas,  in  the  case  of  Evans  y.  Pmti{a), 
had  held  that  a  steeple-chase  was  legal,  but  it  did  not  also 
decide  that  a  steeple-chase  along  a  public  highway  would 
be  legal.  On  this  ground,  therefore,  also,  the  wager  must 
be  regarded  as  illegaL  Thirdly,  supposing  that  the  wager 
was  legal,  as  the  stakeholder  could  have  no  right  to  retain 
the  money  deposited  with  him  except  so  long  as  both  parties 
agreed  that  he  should  hold  it,  it  was  competent  for  the 
plaintiff  to  revoke  the  stakeholdei^s  authority,  at  any  time  be 
thought  proper  and  recover  back  the  stake  deposited.  Tlie 
power  of  a  stakeholder  was  similar  to  that  of  an  arbitrator, 
whose  power  might  be  revoked  by  either  party.  For  these 
reasons  it  was  submitted,  that  the  present  rule  ought  to  be 
discharged. 

Baines  supported  the  rule,  and  contended,  first,  that  ib 
situation  of  the  stakeholder  was  altogether  different  fior 
that  of  an  arbitrator.     The  power  of  an  arbitrator  mij^ 
be  revoked  by  either  party,  but  a  stakeholder  was  in  t^ 
situation  of  a  trustee  for  both  parties,  and  nothing  but  f 
joint  consent  of  both  parties  could  revoke  his  author' 
In  the  present  case,  according  to  the  terms  of  the  wa 
the  plaintiff  had  agreed  to  a  condition  quite  indepeni 
of  the  trotting-match  being  won,  that  in  case  of  non- 
ment  of  the  remaining  lOi  by  the  15th  of  May  out  of  the 
he  should  forfeit  the  sum  which  he  had  already  paid  i 
He  did  not  pay  the  money  by  that  day,  and,  therefo 
could  not  be  entitled  to  recover  it  from  the  stakel 
The  only  mode  in  which  he  could  entitle  himself  to  ref 

(a)  Ante,  p.  605. 
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by  shewing  that  the  race,  in  respect  of  which  the  wager       1842. 
was  laid,  was  illegal ;  but  suppodng  the  wager  to  be  legal,    cuIlland 
the  defendant  holding  the  money  as  a  stakeholder,  the  »• 

winner,  according  to  the  terms  of  the  wager,  would  be  the 
only  peiwm  to  whom  he  would  have  a  right  to  pay  the  de- 
posit.    In  Brandon  v.  Hibbert  (a),  it  was  held  that  an 
action  cannot  be  maintained  to  recover  back  money  de- 
poated  with  a  stakeholder  upon  a  wager,  after  the  wager 
has  been  determined  against  the  plaintiff     So  in  Bland  v. 
CdkU  {b)y  a  party  laid  a  wager  on  the  identity  of  a  person 
with  whom  he  had  conversed,  and  it  was  held  that  he  could 
not  set  it  aside,  on  the  ground  that  at  the  time  when  it  was 
laid  the  opposite  party  had  received  certain  information 
the  former  was  mistaken,  and  it  was  too  late  for  him,  on 
discovering  his  mistake,  to  countermand  the  authority  of 
the  stakeholder  to  pay  over  the  money  betted     Again,  in 
WWdnson  v.  Godefroy  (c),  the  plainti£b  agreed  with  a  cer- 
tun  person  to  pay  him  25L  if  he  performed  certain  work 
to  the  satisfiu^on  of  a  referee,  and  that  a  cheque  for  the 
26L  should  be  deposited  with  the  defendant,  to  be  handed 
to  the  person  in  question  if  the  work  succeeded ;  if  not,  to 
be  returned  to  the  plaintifiis.    The  cheque  was  so  deposited ; 
and  the  defendant  presented  and  obtained  cash  for  it 
Afterwards  the  referee  disapproved  of  the  work :  but  no 
decimon  by  him  was  communicated  to  defendant.     The 
Court  held  that  the  action  was  brought  prematurely  in 
respect  of  the  alleged  feilure  of  the  experiment,  and  that 
the  turning  the  cheque  into  money  by  defendant  was  not 
a  breach  of  his  duty  as  stakeholder,  which  entitled  the 
pbuntifiB  to  recover  back  the  25L  from  him,  as  money 
received  to  their  use ;  it  not  appearing  by  the  evidence  that 
the  parties  contemplated  any  distinction  between  a  cheque 
and  money.     In  Marryat  v.  Broderick  (^  the  Court  of 
Exchequer  intimated  their  opinion  that  a  party  subscribing 
to  a  legal  horse-race  cannot  recover  his  stake  from  the 

(a)  4  Campb.  37.  (c)  9  Ad.  &  EU.  536. 

(6)  lb.  157.  (rf)  «  M.  &  W.  369. 
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1842.        Stakeholder  after  the  race  has  been  mn^  and  before  the 
^j|][J^J^][j][^    stakeholder  has  paid  over  the   money.      The  result  of 
V-  those  cases  clearly  shewed  that  the  situation  of  the  stake- 

holder was  quite  different  from  that  of  an  arbitrator.  Next 
as  to  the  legality  of  the  wager  by  statute.  The  3  &  4  Vict, 
c.  5y  s.  1,  repealed  the  13  Gea  2,  c.  19,  so  &r  as  it  related 
to  horse-racing,  and,  therefore,  left  the  legality  or  ill^ality 
of  horse-racing  to  depend  upon  the  18  Gea  2,  c.  34.  li, 
therefore,  the  race  was  legal  by  sec.  11  of  that  statute,  no 
objection  could  arise  on  the  ground  of  illegality  by  statute 
to  the  plaintifTs  claim.  In  the  case  of  Evans  v.  Pratt^ 
already  cited,  the  Court  of  Common  Pleas,  on  a  review  of 
all  the  statutes  and  cases  on  this  subject,  was  of  opinion 
that  such  a  race  as  the  present  was  legal  That  was  an 
action  for  a  wager  on  a  steeple-chase,  and  the  Court  held 
that  the  provisions  of  sec.  11,  of  the  18  Gea  2,  c.  34,  was 
not  confined  to  races  '^  run  on  the  turE**  There  the  Court 
reviewed,  among  other  decisions,  that  of  Lord  Eldon^  in 
Whaley  v.  Pajot,  and  Tindal^  C.  J.,  said,  **  the  argu- 
ment then  is,  that  the  words  ^  place  or  places  *  must  receive 
a  construction  short  of  the  meaning  conveyed  to  them  by 
their  being  held  to  apply  to  any  place  which  may  be 
named  within  the  United  Elingdom,  and  that  it  must  be 
taken  to  refer  to  places  only  where  races  are  usually  run. 
Certainly  Lord  Eldon^  to  whose  authority  no  man  would 
more  readily  bow  than  myself  in  Whaley  v.  Ptxjot^  seems 
to  have  adopted  that  conclusion,  on  the  ground  that  no  race 
which  did  not  come  withing  the  meaning  of  the  words 
( running  on  the  turf,'  was  within  the  extension  of  legality 
given  to  races  by  the  act  of  18  Geo.  2,  c.  34.  But  that 
case  was  decided  ultimately,  and  was  capable  of  being  so 
decided,  without  having  reference  to  that  narrow  construc- 
tion which  has  been  sought  to  be  given  to  the  statute ;  and 
upon  looking  at  the  two  cases,  I  cannot  help  thinking  that 
a  wide  distinction  exists  between  them,  and  that  while 
there,  it  was  properly  held,  that  a  single  horse  being  backed 
to  run  on  the  high  road  from  A.  to  B.,  and  to  arrive  sooner 


V. 

Beay. 
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than  one  of  two  horses  placed  at  any  distance  on  the  road  1842. 
their  owner  should  please,  was  a  race  not  legalized  by  challand 
die  act ;  here,  the  race  being  between  two  horses  started 
ftom  a  certain  point  to  go  to  a  certain  other  limited  point, 
and  to  try  their  strength  and  speed  from  one  to  the  other, 
we  ought  to  hold  that  this  was  a  race  within  the  meaning 
of  the  statute.  This,  therefore,  may  be  considered  to  be  a 
race  withing  the  meaning  of  the  statute,  and  I  do  not  per- 
oeiye  that  that  decision  will  at  all  infringe  upon  its  object 
and  intention,  because  it  is  a  trial  of  speed  and  strength 
and  vigour  of  the  horses,  just  as  much  as  if  it  were  on  a 
smooth  and  level  course ;  and  perhaps  even  more  so.  If 
we  were  to  say  that  there  should  be  no  race,  except  upon 
a  rq^ular  race-course,  it  would  be  impossible  to  say  to  how 
minate  distinctions  such  a  holding  would  apply;  and  it 
wif^t  be  that  a  race  would  be  rendered  illegal  by  the 
hones,  before  they  entered  upon  the  course,  taking  one  or 
more  leaps.''  Lastly,  with  respect  to  such  a  race  as  the 
present  being  a  nuisance  at  common  law,  there  was  no 
foundation  for  that  objection.  As  to  the  remark  that  the 
public  might  be  impeded  by  such  a  race  as  the  present 
taking  place  along  the  high  road,  a  similar  objection  might 
have  been  taken  in  Ximenes  v.  Jacques,  and  WTudey  v.  Ptyot^ 
bat  no  such  objection  appeared  to  have  been  taken.  Besides, 
the  same  objection  might  be  made  in  the  case  of  a  boat- 
race  on  the  Thames,  which,  being  a  navigable  river,  was  a 
hij^way,  and  it  might  be  said  that  the  boat-race  obstructed 
the  navigation.  So  a  person  walking  along  the  street  in 
such  a  manner  as  to  attract  several  persons,  would  tem- 
porarily interfere  with  the  free  passage  of  it  In  neither 
of  these  instances,  however,  could  it  be  said  that  the 
conduct  of  the  party  amounted  to  a  nuisance.  On  these 
grounds  it  was  contended  that  the  present  rule  ought  to  be 
made  absolute  for  a  new  trial. 

Cur.  ad  vuU. 

CoXiBRiooE,  J. — This  was  a  rule  for  a  new  trial  in  a 


790  CASB8  ON  Fonrrs  of  PRAcncKy  q.  b. 

1842.        cause   tried  before   the   undenheriff  of  Yorkshire.     The 
action  was  brought  to  recover  back  a  deposit  of  15L  paid 
by  the  plaintiff  to  defendant  as  a  stakeholder  in  the  event 
of  a  proposed  trotting  match.     By  the  terms  of  the  agree- 
ment between  the  |dainti£^  and  one  Benjamin  Eastwood, 
15L  deposit  were  to  be  and  were  deposited  by  each  with  the 
defendant  as  a  stakeholder  as  part  of  25/1,  and  the  remaining 
lOL  were  to  be  paid  by  each  on  the  day  of  trotting :  either 
party  feilingtocomply^toferfeit  the  money  down.  The  plain- 
tiff had  fiuled  to  pay  the  102.  on  the  day  fixed,  imd  refiised  to 
trot  the  match.     It  was  admitted,  therefiMc,  that  his  right  to 
recover  the  152.  back,  depended  on  this  question,  whether 
the  match  proposed  to  be  trotted  was  lawful  ?  Mr.  Watttm, 
for  the  plaintiff,  did  not  deny  that  a  race  for  2&L  aside  was 
a  race  for  50/1,  this  was  so  decided  in  Bidmead  ▼•  Gale  (a), 
and  although  it  might  seem  a  little  questionable^  as  in  truth 
each  par^  risks  only  25L  and  only  26L  is  won  or  lost  by 
the  event,  yet  it  has  always  been  acted  on  since,  and  of 
course  I  cannot  disturb  it.     But  as  the  match  was  to  be 
trotted  ''on  the  Huddersfield    and  Woodhead  Turnpike 
road,"    Mr.    Watson  contended  that  it  would  have  been 
illegal  at  common  law,  as  a  nuisance,  and  was  not  legalized 
by  any  of  the  statutes  regulating  horse-racing.     I  do  not 
think,  however,  either  of  these  points  sustainable;  there  is  no 
doubt  that  to  run  races  on  turnpike  roads  is  hi^ly  incon- 
venient, and  in  the  greater  number  of  cases  that  may  be 
supposed  would  be  illegal,  on  account  of  the  danger  to  the 
li^e  subjects  using  the  road  for  ordinary  and  l^al  purposes  ; 
on  the  other  hand  I  cannot  say  that  such  a  time  might  not 
be  chosen,  or  such  precautions  used  as  that  the  race  might 
in  that  respect  be  not  unlawful,  and  as  this  race  has  not 
been  run,  I  cannot  presume  that  it  was  intended  to  be  run 
or  would  have  been  run  with  such  neglect  of  these  precau- 
tions, or  such   improper  selection  of  time,  as  to  make  it 
unlawful,   especially   this  being  a  trotting   match,   which 

(a)  4  Burr.  2432. 
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luppoees  less  speed,  and  more  control  over  the  pace  of  the        1842 
horses,  than  an  ordinary  race  at  full  speed.     The  second     challand 
point  seems  to  me  to  have  been  decided  by  the  Court  of  ^' 

15ray« 

Common  Pleas  in  Evans  v.  Pratt,  in  Hilary  Term  last  (a). 
There,  the  main  question  was  on  the  legality  of  that  species 
of  horse-racing  which  is  called  a  steeple-chase  within  the 
18  Gea  2,  c.  34,  s.  11 ;  for  the  3  &  4  Vict  c.  5,  having  re- 
pealed the  clause  relating  to  horse-racing  in  13  Geo.  2, 
c  19,  the  question  turns  entirely  on  the  construction  of  the 
11th  section  of  18  Geo.  2,  c.  34.  That  section  permits  the 
running  races  for  50^  and  upwards,  "at  any  rate  whatsoever 
and  at  any  place  or  places  whatsoever,^  without  incurring 
the  penalties  of  the  13  Geo.  2,  relating  to  weights,  and  in 
thesamemannerasif  that  act  had,  never  passed.  laOv^Eldon 
in  Whaley  v.  Pqjot{b)  had,  after  time  taken  to  consider, 
expressed  an  opinion  that  these  words  "at  any  place  or 
places  whatsoever,**  being  the  removal  of  a  restriction  to 
New  liarket  and  Black  Hambleton  did  not  extend  to  all 
England,  but  was  to  be  interpreted  to  mean  any  place  where 
horses  raced  on  the  turC  And  certainly  one  cannot  read 
the  words  by  themselves,  or  with  reference  to  the  13  Geo.  2, 
c.  19,  without  feeling  how  reasonable  that  impression  on  his 
Lordship's  mind  was.  But  the  case  was  not  decided  on 
that  opinion,  and  the  Court  of  Common  Pleas  having  to 
decide  the  very  point,  and  having  determined  that  these 
words  are  to  be  taken  in  their  larger  meaning,  as  equivalent 
to  ''any  where**  in  England,  I  am  bound  to  act  on  that 
decision.  The  consequence  is  that  this  race  was  not  illegal, 
the  agreement,  therefore,  was  binding,  the  deposit  has  been 
forfeited,  and  the  plaintiff  cannot  recover.  The  rule,  there- 
fore, for  a  new  trial  must  be  absolute. 

Rule  absolute. 

(a)  Ant€,  p.  505.  (5)  2  B.  &  P.  54. 


I  or  rKAcncc,  a.  ■. 


Ex  pane  Hasi-ehax. 
M^ETERSnORFF  shewed  caiEe  a^nst  a  ni]e  i 

.  occiccd  bT  J\«]j— ,  oUiiig  aa  two  persons,  named 
mai.  SaimaA  Yoqh^  to  pav  a  sum  of  90JL  2c  to  a 
aHBed  Hafiefaam,  pnnmnt  to   tbeir  undertakii^ 

I  rjnr^R  fcr  a  pcnuo  nwiMd  IKck.  T^aX  persoD  in 
ia  exvcittkn,  and  the  m  pnnDns,  ^lainst  wbtHn  tb 

'^  odoB  «SF  ■■dr.  pi*e  thnr  andertakii^  to  pay  I 
£«  w*txfi  lie  was  in  exrratkHi,  on  consideratioo  of  h 

t  Elb«fxw<i :  to  Hye  ondntaknig  so  girco,  there  vas 
KxibcEur  vitnes  named  Ella.  Id  suppcNrt  of  the  apfi 
tL.>  ccdi.'nre  the  mdntaking,  no  afltdaTii  by  Ellis  v 
dsiwi.  K  «^  DMresuT  accofdii^  to  the  [wactice 
C<lx:£1  Eb  loch  cases  ai  the  present,  as  well  as  those  i 
ruKs  dt'  altoraeT  and  cugDovits.  The  applicalii 
£.<ai>iet]  oo  imperfect  nnioiak,  and  the  rale  must 


iVnrwM.  in  mppon  of  the  role,  amtendcd,  that  t 
jectKu  taken  on  the  other  side,  was  not  a  grou 
dEjvhai^ing:  the  rale.  Heie  it  was  sworn,  that  the  \ 
vuikft  whom  the  appEcation  was  made,  had  subs 
she  uodenaking.  The  reason  <£  the  rule  re^uirit 
mbevribing  witness  to  be  called  at  Nisi  Prius,  was,  tba 
a  witness  nwT  pwsiblT  boow  more  of  all  the  circtun^ 
fvaaectci]  with  the  execution  of  the  iostrumeDi,  tha 
one  else,  and  thos  the  whole  tratb  would  come  oui  < 
nv«!»-examinatioa.  That  rale  cookl  not  apply  I 
(vescQi  esse. 


CoLExmcs,  J. — Whenever  a  docomcnt,  to  which 
is  a  subecribiDg  witness,  b  bitM^I  belbre  the  Cou 
execution  most  be  proved  by  an  affidavit  <^  the  subsc 
witness,  or  the  want  of  that  affidavit  accounted  kr. 
important  that  the  rule  should  be  the  same  in  all 
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where   iiiBtniments  of  this  description  are   sought  to  be  1842. 

proved.     The  present  rule  must,  therefore,  be  discharged,  Ex  parte 

bat  without  costs.  Haslmam. 

Rule  discharged,  without  costs. 

Pearson  subsequently  moved  for  another  rule,  to  enforce 
the  undertaking  in  question,  he  being  now  supplied  with 
an  affidavit  of  the  attesting  witness.  It  was  submitted,  that 
there  was  no  objection  to  renewing  the  application,  as  the 
rule  had  been  discharged  on  a  mere  technical  objection, 
without  the  merits  being  at  all  considered. 

CoLERiDQE,  J. — The  rule  was  discharged,  because  it  was 
founded  on  imperfect  materials,  it  being  in  the  power  of 
the  party  to  have  come  with  complete  ones.  The  only  ex- 
ception to  the  rule  of  not  allowing  an  application  to  be 
amended,  is,  where  affidavits  are  improperly  entitled,  and 
the  rule  is  discharged  on  that  account  There,  the  same 
affidavits  may  be  allowed  to  be  re-sworn  when  properly 
entitled,  and  the  application  renewed.  Here,  however, 
it  is  sought  to  renew  the  application  on  amended  materials. 

Rule  refused. 


Thomas  v.  Harris. 
KNOWLES  shewed  cause  against  a  rule  nisi,  obtained  The  want  of 

.        ,       an  original  ca. 

by  Piffott,  calling  on  the  plaintiff  to  shew  cause  why  the  aa.,  to  sup- 
writ  test  ca.  ad  satisfaciendum,  should  not  be  set  aside  and  ^-^  aTir-**' 
the  defendant  discharged  out  of  custody,  on  two  grounds ;  regularity, 

"  .  .         .  which  18  wai?ea 

the  objections  were  first,  that  no  writ  of  ca.  ad  satisfacien-  by  allowing 
dum  had  been  sued  out  before  the  writ  of  test  ca.  ad  elapse,  after 

the  defendant 
has  been  arrested  on  the  test  ca.  sa. ,  before  he  applies  to  set  aside  the  latter  writ. 
It  is  no  objection  to  a  test.  ca.  sa.,  that  it  is  executed  more  than  a  year  and  a  day  after  it  has 
been  issued,  prorided  it  has  been  issued  within  a  year  after  signing  judgment,  although  there  it 
BO  oontinuanoe  of  the  writ  on  the  roll* 
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satiafaciendum  was  issued ;  and,  secondly ;  that  the  latter 
was  executed  more  than  a  year  and  a  day  after  it  was  sued 
out     The  dates  were  these :  judgment  was  signed  on  the 
3rd  of  April,  1840,  and  the  test  ca,  sa.  was  issued  on  the 
9th  of  May  in  the  same  year.     On  the  11th  of  June^  1841, 
the  defendant  was  arrested.     It  was  submitted  that  neither 
of  these  objections  to  the  plaintiff's  proceedings  could  be 
sustained.     With  respect  to  the  first  objection,  it  was  de- 
cided in  the  case  of  Wame  v.  Haddon  (a),  that  the  omission 
to  sue  out  an  original  writ  of  ca.  sa.,  previous  to  issuing  a 
test  ca.  sa.,  was  a  mere  irregularis,  which  could  not  be 
rendered  available  by  the  defendant  after  a  lapse  of  six 
year&     Here,  the  defendant  had  waited  since  the  11th  of 
June,  1841,  until  Easter  Term  1842,  before  he  applied  to 
set  aside  the  plaintiff's  proceedings.     This  delay  was  too 
much  to  entitle  him  to  sustain  the  present  objection.     The 
defendant  was  bound  to  come  to  the   Court  promptly, 
which  meant  promptly,  after  he  knew  of  the  proceeding 
in  which  the  suggested  irregularity  existed.      That  was  the 
principle  of  the  decision  in  the  case  of  Esdaile  v.  Davis  {b). 
There,  Mr.  Justice  Patteson  said,  **  there  are  cases  where  it 
is  laid  down,  that  a  man  cannot  waive  an  irregularity  if  he 
do  not  know  of  it     But  the  rule  is,  that  when  he  does 
know  of  it,  he  must  apply  promptly.     What  is  meant  by 
the  rule,  that  he  is  bound  to  come  promptly,  is,  that  he  is 
bound  to  come  promptly  after  he  knows  of  the  proceeding 
in  which  the  supposed  irregularity  exists,  and  not  after  he 
knows  of  the  irregularity  itself.     A  man  is  bound  to  know 
of  eveiy  im)ceeding  taken  against  him,  and  if  there  be  any 
error  in  it,  he  ought  to  ascertain  that  error ;  he  cannot  be 
heard  to  say  that  he   did  not  know  of  it.      In  one  case, 
a  judgment  was  signed  against  a  man,  and  it  was  said,  that 
he  was  not  bound  to  come  to  the  Court  until  he  knew  of 
the  judgment,  but  that  does  not  mean  that  he  was  not 
bound  to  know  of  every  irregularity  in  the  judgment  itself 

(a)  Ante,  vol.  9,  p.  960,  O.  S.  (b)  Ante,  vol.  6,  p.  4(55,  O.  S. 
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That  ^ppean  to  me  to  be  the  explanation  of  several  dicta 
in  difieient  cases,  where  it  seems,  from  the  fiurts,  that  it 
was  supposed  a  man  vras  not  aware  of  the  proceeding,  and, 
consequently,  not  aware  of  the  defect,  and  thus  was  not 
bound  to  come  to  the  Court  until  he  was  aware  of  it  But 
a  man  is  aware  of  a  ca.  sa.  being  sued  out  against  him,  and 
he  isy  therefore,  bound  to  be  aware  of  any  defects  existing 
in  the  process."  The  case  of  Constabh  v.  FathayiU  (a)y 
was  also  an  authority  to  shew  that  the  present  application 
was  too  late  after  such  a  lapse  of  time*  There,  the  Court, 
after  two  Terms  had  elapsed,  refiised  to  discharge  a  de- 
fendant out  of  custody,  on  the  ground  that  his  addition  and 
place  of  abode  were  not  indorsed  upon  the  writ  of  ca.  sa. 
These  authorities  shewed  that  the  first  objection  had  clearly 
been  waived.  On  the  second  objection,  that  more  than  a 
year  and  a  day  had  elapsed  between  the  issue  of  the  writ  of 
ca.  sa.  and  its  execution,  in  the  case  cdSwquan  v.  Heath  (b\ 
it  was  held  that  a  defendant  may,  since  the3  &  4  Wm.  4, 
&  67,  be  taken  in  execution  upon  a  ca.  sa.,  sued  out  within 
a  year  after  judgment,  though  not  executed  until  after  the 
year;  and  such  writ  may  be  returned  and  filed  at  any  time. 
Tliat  case  shewed  that  the  writ  was  in  force  until  it  was 
executed^  and  all  that  was  necessary  to  give  it  validity  was, 
that  it  should  be  issued  within  a  year  after  the  judgment. 
On  the  second  ground  also,  the  present  iq>plication  must 
fell. 

Piffott,  in  support  of  the  rule,  contended  that  the  autho- 
rities cited  on  the  other  side  in  answer  to  the  first  objection, 
merely  shewed,  that  if  the  objection  taken  appeared  on  the 
feoe  of  the  document,  whereby  the  party  might  become 
aware  of  the  objection,  then  he  was  bound  to  come  promptly, 
after  he  became  aware  of  the  document.  That  was  the 
in  Constable  v.  FothergiUy  and  it  consequently,  was 


(a)  Ante,  vol.  2,  p.  591,  O.  S.        (6)  Ante,  vol.  7,  p.  832,  O.  S. 
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1842.  no  authority  in  the  present  mstance^  as  the  objection  was, 
that  the  defendant  had  been  taken  on  a  test  ca.  sa.,  no 
original  ca.  sa.  having  been  sued  out.  He  could  not,  on 
the  &ce  of  the  proceeding,  be  aware  of  the  omission,  and 
he  was  not  bound  to  send  to  London  to  ascertain  whether 
an  original  writ  had  been  issued  and  returned.  He  must 
rather  presume  that  it  had  been  issued  and  returned.  Then 
with  respect  to  the  case  of  EsdaHe  v.  Davis;  there,  the 
period  which  had  elapsed,  and  which  it  was  held,  amounted 
to  a  waiver,  was  five  years.  Here,  the  par^  had  only 
waited  three  terms. 

CoLERiDOE,  J. — ^I  think  the  present  application  is  out  of 
time  upon  the  first  objection.  I  cannot  distinguish  between 
three  terms  and  five  years,  in  such  a  case  as  this.  It  is  a 
question  whether  three  terms  are  not  more  than  a  reason- 
able time  ?  I  think  my  Brother  Patieson  lays  down  a  very 
sensible  rule  on  this  point  in  Esdaile  v.  Davis.  The  irre- 
gularity is  in  the  test  ca.  sa.,  as  it  is  irregular  to  sue  out 
that  writ,  without  its  being  founded  on  an  original  writ  of 
ca.  sa. 

PigoU  contended  on  the  second  objection,  that  the  writ 
was  merely  a  nullity,  it  having  been  executed,  when  it  was 
more  than  a  year  old.  The  case  of  Simpson  v.  Heath  was 
distinguishable  from  the  present,  as  there,  the  execution 
took  place  within  a  year  and  a  day  from  the  date  of  the 
writ.  By  the  stat  of  Westminster  2,  c.  45,  it  was  provided, 
that  if  execution  was  not  issued  within  a  year  after  judg- 
ment, a  writ  of  scL  fit.  must  be  issued,  in  order  to  revive 
the  judgment  Lord  Coke,  in  his  reading  of  that  statute, 
2  Inst.  470,  said,  ''some  diveruty  of  opinion  hath  been, 
whether  there  was  a  scL  fit  at  the  Common  Law  before 
this  act ;  and  the  doubt  grew  for  the  want  of  distinguishing 
between  personal  actions  and  real  actions ;  for  true  it  is, 
that  in  personal  actions,  if  the  plaintifi^,  after  judgment 
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given  or  recognizance  acknowledged,  sued  out  no  process  ^  1842. 
of  execution  within  the  year,  he  could  have  no  sci.  fa.;  but 
the  plaintiff  or  conusee  was  driven  to  his  original,  (which 
is  to  be  intended  upon  the  judgment  or  recognizance,)  as 
in  actions  of  debt,  writs  of  attorney,  or  other  personal 
actions,  wherein  debts  or  damages  were  recovered,  or  upon 
recognizance."  The  reason  for  requiring  a  sci.  fa.  to  be 
issued  where  execution  had  not  been  sued  out  within  a 
year  after  judgment  signed,  was  stated  by  Mr.  Justice 
Blackstane/in  the  3rd  volume  of  his  Commentaries,  p.  421. 
He  there  said,  **  but  all  these  writs  of  execution  must  be 
sued  out  within  a  year  and  a  day  after  the  judgment  is  en- 
tered ;  otherwise,  the  Court  concludes  prim&  &cie,  that  the 
judgment  is  satisfied  and  extinct;  yet,  however,  it  will 
grant  a  writ  of  sci.  &.,  in  pursuance  of  stat  Westminster  2, 
13  Ed.  1,  c.  45,  for  the  defendant  to  shew  cause  why  the 
judgment  should  not  be  revived,  and  execution  had  against 
him ;  to  which  the  defendant  may  plead  such  matter  as  he 
has  to  allege,  in  order  to  shew  why  the  process  of  execution 
should  not  be  issued ;  or  the  plaintiff  may  still  bring  an 
action  of  debt  founded  on  this  dormant  judgment,  which 
was  the  only  method  of  revival  allowed  by  the  Common 
Law."  By  analogy  to  the  principle  of  the  statute  and  de- 
dsicHis  on  this  subject,  after  a  writ  of  execution  had  been 
sued  out  more  than  a  year,  the  judgment  must  be  presumed 
to  be  satisfied,  or  at  any  rate  it  ought  to  be  continued.  If 
not,  it  would  be  inconsistent  with  the  liberty  of  the  subject 
to  allow  the  sheriff  to  keep  a  writ  for  twenty  years  in  his 
office,  and  then  execute  it  Again,  where  was  the  liability 
of  the  sheriff  to  end,  if  he  was  to  be  liable  to  execute  pro- 
cess of  execution  at  an  indefinite  period  of  time,  after  it 
had  issued.  This  was  a  question  which  could  not  arise 
before  the  late  act  of  3  &  4  Wm.  4,  c.  67,  because  the  writs 
were  then  made  returnable  in  some  particular  Term.  There 
was,  however,  nothing  in  the  late  act,  to  shew  that  it  was 
the  intention  of  the  Legislature  to  put  no  bounds  to  the 
period,  during  which  the  writ  was  to  be  in  force.     If  it  was 
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1812.       not  to  be  in  force  for  an  indefinite  period,  the  most  con- 
^^"^^^^l^^l^    nstent  limit,  by  analogy,  to  the  presmnption  of  law  was 
«•  that  of  a  year  and  a  dxj.    On  these  groonda,  it  was  aab- 

mitted,  that  the  present  role  ought  to  be  made  absolute. 

Cur.  adv.  mdL 

CoLERiDOB,  J. — One  point  remained  for  decision  in 
this  case.  Judgment  was  signed  on  the  3rd  April,  1840, 
a  test  ca.  sa.  issued  on  the  9th  of  May,  1840,  and 
the  defendant  was  arrested  on  the  11th  June,  1841. 
It  is  objected,  that  the  writ  was  spent  at  that  time,  having 
run  for  more  Aan  a  year  and  a  day,  or  if  not,  that  at 
ail  events  as  nothing  appears  on  the  record  after  the  3ni 
April,  1840,  and  there  has  been  no  revival  of  the  judgment 
by  sd.  &.,  the  judgment  must  be  presumed  to  have  been 
satisfied,  and  no  execution  can  issue  upon  it  To  this  last 
objection,  the  case  of  iSiMijMan  ▼.  Heath  {a\  is  an  answer 
directly  in  point  Hiere,  the  judgment  was  ngned  on  the 
14th  March,  1837  ;  the  writ  issued  in  December  fi^owing ; 
the  arrest  was  in  July,  1838,  and  that  was  held  a  good 
arrest,  without  reviving  the  judgment  by  scL  fit  But  that 
case  differs,  in  its  fiicts,  fix>m  the  present,  in  this,  that  there 
the  arrest  was  within  a  year  fit>m  the  issuing  of  the  writ, 
and  although  there  are  expressions  of  opinion  which  apply 
to  the  present  point,  there  is  no  judgment,  nor  was  any 
needed  in  this,  whether  a  capias  at  the  present  day,  return- 
able upon  execution,  is  in  force  indefinitely,  or  only  for  a 
year  and  a  day.  Before  the  passing  of  the  3  &  4  Wol  4, 
c  67,  the  writ  was  tested  and  returnable  in  Term  time,  bat 
it  does  not  appear  to  have  been  necessary  to  make  it  re- 
turnable in  the  same,  or  even  in  the  next  following  Term ; 
and  by  returns,  with  regular  continuances,  under  writs  of 
execution,  commenced  within  the  year  fixnn  "gning  the 
judgment,  a  defendant  might  be  arrested  long  after  the 
year,  without  reviving  the  judgment  by  scire  fiu^ias.     By 

(a)  5M.  &  W.  631. 
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the  statute  last  mentioned,  all  writs  of  execution  may  be        1842. 
tested  on  the  day  on  which  they  are  issued,  and  made  re-    ^^Tnc^iir' 
tamable  immediately  after  the  execution  thereof;  but  this  «• 

statute  omitted  to  do  what  had  been  done  with  regard  to 
writs  on  mesne  process — limit  the  duration  of  the  writ  to 
a  fixed  period.  I  am  not  prepared  to  say,  that  the  effect 
of  this  has  been  to  extend  their  duration.  It  would  be  con- 
sistent with  the  enactment,  that  the  writ  should  be  in  force 
for  the  same  time  only  as  before,  only  that  it  should  be  re- 
turned immediately  after  its  execution,  within  that  period, 
whatever  that  might  be.  But  where  that  line  is  to  be  drawn 
is  quite  uncertain.  No  direct  authority  has  been  cited,  nor 
have  I  been  able  to  find  any ;  the  argument  that  the  record 
must  always  shew  something  done  within  the  year  and  day, 
will  not  be  found  sustainable,  and,  indeed,  the  decision  in 
Simpson  v.  Heathy  puts  an  end  to  it  It  was  contended 
that  the  period  of  a  year  and  day,  was  limited  in  so  many 
instances  in  the  law,  as  the  term  within  which  acts  are  to 
be  done,  or  events  to  happen,  in  order  to  have  legal  validity, 
or  eflect,  that  this  period  might  be  safely  assumed  for  the 
duration  of  this  writ.  The  answer  is,  that  the  Court  can- 
not now,  of  its  own  authority,  upon  any  such  analogy,  a£5x 
this,  or  any  limit ;  and  that  if  any  such  had*  existed,  firom 
an  early  period^  it  is  hardly  possible  that  some  trace  or 
mention  of  it  should  not  have  been  found  in  our  older 
Books.  This,  I  may  observe,  appears  to  have  been  the 
opinion  of  Parke,  B.,  in  Simpson  v.  Heathy  and  of  Pattesony 
J.,  in  Collins  v.  Yewens  (a).  The  conclusion  is,'  that  the  rule 
for  setting  aside  this  ca.  sa.  must  be  discharged. 


Rule  dischaiged. 


(a)  2P.&D.  439. 
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1842. 

Westmoreland  v.  Huggins. 
In  order  to  ob-  -»^»   f^«  RICHARDS  shewed  cause  against  a  rule  ob- 
m^  *o«iI^e  ^^°^^  ^y  1)F^^^y  requiring  the  plaintiff  to  shew  cause 
witnesses  viva    why   a  mandamus    should    not    issue,    directed    to    the 

?oce,  before  ft 

Colonial  Court,  Judges  of  the  Queen's  Bench  and  Common  Pleas  of  the 
of  the  defendU  island  of  Nevis,  in  the  West  Indies,  commanding  them  to 
ftnt.  It  IS  not      assemble  a  Court  in  order  to  hear  the  viva  voce  examina- 

necessary  for 

him  to  sute  tions  of  certain  witnesses  mentioned  by  the  defendant     It 

his  plea  which  was  an  action  on  a  bill  of  exchange  for  nOOL,  drawn  and 

More^tnie  indorsed  by  the  defendant;  the  plea  was  infancy,  and  the 

or  that  he  has  cause  was  now  at  issue.     The  object  of  the  present  applica- 

ft  good  defence     ,  .       •  .  . 

on  the  merits,  tion  was  to  obtain  the  evidence  of  certain  named  vritnesses, 
who,  it  was  suggested  by  the  defendant,  were  material  and 
necessaiy.  His  affidavit,  however,  did  not  state  that  those 
witnesses  could  swear  to  the  &ct  of  his  in&ncy ;  neither 
did  it  state  that  he  believed  the  plea  to  be  true,  nor  that 
he  had  any  defence  on  the  merits.  Moreover,  a  letter  had 
been  written  by  the  defendant  in  the  month  of  January  last, 
in  which  he  admitted  he  had  drawn  the  bilL  For  these 
reasons  it  was  submitted  that  the  affidavit  supporting  the 
rule  was  defective,  and,  consequently,  that  it  could  not  be 
granted. 

Tyrwhitt  supported  the  rule,  and  contended  that  the 
measures  which  had  been  suggested  as  defects  in  the  de- 
fendant's affidavit,  were  not  such  as  would  justify  the 
Court  in  rejecting  the  application.  With  respect  to  the 
letter  which  had  been  written  by  the  defendant,  it  was 
quite  consistent  with  that  letter,  that  the  defendant  was  an 
infant  at  the  time  that  the  bill  was  drawn :  if  so,  the  fiict  of 
his  having  drawn  it  was  immaterial  Then,  with  respect 
to  the  non-production  of  an  affidavit  of  merits,  no  such 
affidavit  was  necessary,  as  appeared  by  the  case  Baddeley  v. 
Gilmare  (a),  where  it  was  expressly  held  that  no  such  affi- 

(a)  1  M.  &  W.  66  ;  Tyr.  &  Gr.  369,  S.  C. 
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davit  was  required.  Then,  as  to  the  observation  that  the 
defendant  did  not  state  that  he  believed  his  plea  to  be  true, 
that  was  ako  an  observation  without  weight,  as  the  real 
question  in  the  cause  was,  what  the  witnesses  knew,  and 
not  what  the  defendant  believed.  Unless  the  plea  of  in- 
fiuicy  was  of  a  nature  differing  from  all  others,  the  de- 
fendant had  a  right  to  the  mandamus. 

Cur.  ad  vuft. 


1842. 


Westmore- 
land 
o. 

HUGOINI. 


CoLBBiDOE,  J. — It  appears  that  this  action  was  brought 
on  a  bill  of  exchange,  and  the  plea  set  up  by  the  de- 
fendant is  that  of  infancy.  The  defendant's  affidavit  sup- 
porting the  rule,  merely  states  that  he  believes  he  was  bom 
at  the  island  of  Nevis,  in  the  West  Indies,  and  that  the 
persons  mentioned  in  his  affidavit  and  resident  there  can 
prove  the  time  of  his  birth.  The  objections  are,  that  he 
does  not  state  his  belief  that  he  was  under  age  at  the  time 
when  he  drew  the  bill,  but  that  he  merely  states,  that  the 
witnesses,  whom  he  names,  can  prove  when  he  was  bom ; 
also,  that  he  does  not  state  himself  to  have  a  good  defence 
on  the  merits.  There  are  one  or  two  cases  on  the  subject 
which  a  little  conflict;  but  I  cannot  hold  that  either  of 
these  averments  are  necessaiy.  If  the  Court  saw  that  the 
a|^lication  was  made  for  the  sake  of  delay,  the  case  might 
be  different ;  but  I  do  not  see  that  anything  has  occurred 
to  shew  that  to  be  the  case.  It  is  a  legal  plea  on  the 
record,  and  the  defendant  says  that  the  witnesses  whom  he 
names  can  prove  that  plea.  For  these  reasons,  I  think  that 
the  present  rule  ought  to  be  made  absolute. 


(a)  See  Sparkes  v.  Barrett,  5 
Scott,  402,  where  it  was  held, 
that  to  induce  the  Court  to  re- 
liise  a  commission  to  examine 
the  defendant's  witnesses  abroad, 
a  very  strong  case  of  misconduct 


Rule  absolute,  (a) 

on  the  part  of  defendant  must  be 
made  out,  but  where  there  is 
reason  to  suspect  the  defendant's 
object  is  to  delay  the  plaintiff, 
they  will  order  the  former  to 
bring  the  money  into  Court 
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184-2. 


IB  a  Joint  •nd 


bj  three  per- 
sons, after  two 
of  tlie  makers 
kad  fined,  tbe 
tlurd,  before  be 


OB 


tiie  words  ' 
account  of 
-Clobbeldat 
Mr.  Daniel 
DaiBeld^''  to 
be  introdoeed 
after  "Taloe 


ITcU;  that  as 
the  note  was 
not  complete, 
until  the  third 
maker  had 
signed  it,  the 
alteration  did 
not  render  a 
fresh  stamp 
necessary. 


Wright  v,  Inshaw. 

Gale  shewed  cause  against  a  rule  nisi,  obtained  by 
Miller,  calling  on  the  plaintiff  to  shew  cause  why  the 
verdict,  found  in  his  &vour  for  192.,  should  not  be  set 
aside,  and  a  new  trial  had.  It  was  an  action  on  a  joint 
and  several  promissory  note  for  502.,  payable  on  demand^ 
of  which  the  defendant  was  one  of  the  makers.  The  plei 
was  a  denial  of  the  indorsement  to  the  plaintiff,  who  sued 
as  indorsee.  At  the  trial,  the  note  was  put  in,  and  was  in 
the  following  form : 

^  £50.  Birmingham,  18th  December,  1839, 

**  On  demand,  we  jointly  and  severaUy  promise  to 
pay  Mr.  Daniel  Duffield,  or  order.  Fifty  pounds,  Tsloe 
received,  an  account  of  Chtb  held  at  Mr.  Daniel  Duffield's. 

«  Thomas  Rycroft, 
**  Indorsed  per  procuration,  **  John  A^inall, 

"  Daniel  Duffield,         "  John  Inshaw.* 
"  George  Hope." 


It  was  proved  that  the  words  in  italics  were  introduced 
after  the  two  first  makers,  but  before  the  defendant,  who 
was  the  last,  signed  the  note.  The  introducticm  of  those 
words  took  place  at  the  instance  of  the  defendant  himself. 
The  note  was  given  by  the  two  last  makers,  as  sureties  for 
the  first,  to  a  benefit  club.  It  was  objected,  on  the  part  of 
the  defendant,  that  that  was  a  material  alteration,  and, 
consequently,  that  a  firesh  stamp  was  necessary.  The 
under-sheriff,  before  whom  the  cause  was  tried,  directed 
the  jury  to  find  for  the  plaintiff,  to  the  amount  of  the 
balance  of  \9L  sought  to  be  recovered  on  the  note,  and 
gave  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
A  rule  for  a  nonsuit  was  refused,  but  the  present  rule  was 
obtained.  It  was  submitted,  that  either  the  alteration  in 
question  was  material  or  immateriaL     If  it  was  immaterial, 
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then  no  question  arose.     If  it  was  material,  then  it  had       1842. 
been  made  by  consent  of  the  defendant     That  rendered    ^"^^^^^ 
the  alteration  unobjectionable.     Until  the  defendant  had  «• 

signed  the  note,  and  it  was  in  the  hands  of  a  party  entitled 
to  8oe  on  it,  it  could  not  be  considered  as  issued,  and,  there- 
fore, any  alteration  which  took  place  previous  to  the 
signature  could  not  render  a  fresh  stamp  necessary.  In 
the  case  of  Doumes  v.  Richardson  (a),  three  persons  joined 
as  drawer,  acceptor,  and  first  indorser,  in  making  an  ac- 
commodation bilL  It  was  afterwards  issued  to  another 
person  for  value.  Previously  to  its  being  so  issued,  its 
date  was  altered.  The  acceptor  was  informed  of  the  al- 
teration, and  he  assented  to  it,  but  no  assent  was  given 
by  the  drawer  and  first  indorser.  In  an  action  on  the  bill 
against  the  acceptor,  it  was  held  that  a  fresh  stamp  was 
not  necessary,  in  consequence  of  the  alteration,  the  bill 
having  been  altered  before  it  was  issued  in  point  of  law. 
It  was  also  there  held,  that  an  accommodation  bill  is  not 
issued  until  it  is  in  the  hands  of  some  person  who  is  en- 
titled to  treat  it  as  a  security  available  in  law.  So  in 
Byrom  v.  Thompson  (b\  where  the  words  **  or  order''  were 
introduced  into  a  promissory  note  six  months  after  the 
note  was  given  in  fiirtherance  of  the  original  intention  of 
the  parties,  it  was  held  that  no  new  stamp  was  requisite. 
The  case  of  Kershaw  v.  Cox(c)  was  to  the  same  effect. 
The  present  was  quite  different  fix)m  the  case  of  Calvert  v. 
Baker  (d)^  where  it  was  held,  that  a  memorandum  making 
a  bill  payable  at  a  bankers,  introduced  into  it,  after  a 
general  acceptance,  was  a  good  answer  to  an  action  against 
the  acceptor,  the  latter  having  no  knowledge  of  the  in- 
troduction of  the  memorandum.  The  fact  of  the  present 
note  being  joint  and  several  could  make  no  difference,  as 
the  holder  was  at  liberty  to  treat  it  at  his  discretion,  either 
as  joint  or  several.  The  present  rule  ought,  therefore,  to 
be  discharged. 

(a)  5  B.  &  Al.  674.  (c)  3  Esp.  246. 

(b)  11  Ad.  &  Ell.  31.  (rf)  4  M.  &  W.  417. 

P  F  P  2 
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1842.  Miner,  in  support  of  the  rule,  contended  that  the  al- 

^^^J^JJ^    teration  in  question  had  been  introduced  after  the  note 
V.  had  become  a  complete  instrument  by  the  signature  of  the 

two  first  makers.  In  the  case  of  KnUl  v.  WUUams  {a\  a 
promissory  note  for  XQOL  was  made  payable  to  the  plam- 
dff  or  order,  and  was  expressed  to  be  for  value  received 
generally.  The  next  day,  at  the  suggestion  of  one  of  the 
parties,  the  words,  ''for  the  goodwill  of  the  lease  and 
trade  of  Mr.  F.  Knill,  deceased,"  were  added  immediately 
after  the  words  ''value  received."  The  Court  there  held, 
that  those  words  were  material,  and  not  having  been 
originally  intended  to  be  inserted  and  omitted  by  mistake, 
a  new  stamp  was  necessary.  So  here,  the  addition  made 
was  precisely  parallel  and  similar  to  that*  of  KniU  v.  WU' 
Hams.  The  consent  of  the  parties  could  not  afiect  the 
question,  as  the  necessity  for  a  stamp  concerned  the 
revenue  and  not  the  parties.  The  objection  was  not  here 
that  the  defendant  had  not  consented  to  the  alteration, 
but  that  the  stamp  was  insufficient  If  that  was  insuffi- 
cient, the  consent  of  the  parties  could  not  cure  the  defect 
There  was  nothing  to  shew  that  the  application  for  a  third 
name  to  the  instrument  was  not  the  consequence  of  an 
after-thought ;  it  having  been  previously  intended  to  have 
only  one  surety  with  the  principal.  If  so,  the  note  had 
been  a  complete  instrument  before  the  alteration  was 
made  ;  at  all  events,  the  cause  ought  to  go  down  again 
to  have  that  tact  ascertained,  and  that  was  the  ground  on 
which  the  rule  had  been  granted,  instead  of  a  rule  for  a 
nonsuit     The  rule,  therefore,  ought  to  be  made  absolute. 

Coleridge,  J. — ^There  is  abundant  reason  to  think  that 
in  the  present  case,  the  note  was  not  complete  when  this 
alteration  took  place.  Rycroft,  it  appears,  had  borrowed 
a  sum  of  50L  of  a  benefit  club,  and  Aspinall  and  the  de- 
fendant were  to  become  his  sureties  for  the  repayment  of 

(a)  10  EMt,  431. 


9. 

Inshaw. 
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the  money.  The  note  could,  therefore,  never  be  con*  1842. 
sidered  as  complete  until  all  the  parties  had  joined  in  it  Wrxght 
It  was  intended  to  be  a  joint  and  several  note,  by  two  as 
sureties  and  one  as  principal.  Then  the  defendant,  who 
is  one  of  the  sureties,  requires  this  alteration  to  be  made. 
Until  he  signed,  the  note  was  not  complete ;  consequently, 
the  addition  was  made  before  the  note  was  complete. 
The  case  of  KniO  v.  Williams  is  a  good  authority  to  shew 
that  this  is  a  material  alteration ;  and  there  it  is  clear  that 
the  alteration  was  made  after  the  instrument  was  a  com- 
plete note.  The  defendant  in  this  case  might  not  perhaps 
have  signed  the  note  unless  the  alteration  had  been  made. 
It  is  quite  clear  that  the  note  had  not  been  completed  at 
the  time  when  the  alteration  was  made,  and,  therefore,  no 
new  stamp  was  requisite.  The  present  rule  must,  con- 
sequently, be  discharged. 

Rule  dischaiged. 


Ex  parte  Wilton. 
mHESIGER  moved  for  a  rule  to  shew  cause  why  a  writ  Where  p«rtie« 

attending  a  re- 

of  attachment  should  not  issue  against  a  person  named  ference  for 
McCleod,  for  a  contempt  of  this  Court.      The  facts  were  {h^"{JSwter  S* 
these.     In  consequence  of  the  decision  of  the  Court  in  the  *t®  °®^  *? 

^  the  conclusion 

case  of  WilUm  v.  Chambers^  a  reference  to  the  Master  was  of  the  reference 

,.,...  .  r '^r     T¥r-i  for  the  day,  and 

directed  to  mquire  mto  certam  accounts  of  Mr.  Wilton ;  ac-  one  of  those 
cordingly,  on  the  20th  of  April,  an  appointment  was  made  5J|Jw' there- 
to -proceed  with  the  inquiry  on  the  23rd ;  the  object  of  f""®?^  ^ 
that  meeting  was,  that  Mr.  Wilton  should  vouch  the  pay-  other,  then,  on 
ment  of  counsel's  fees  and   other  disbursements.      Mr.  Master^office, 
Wilton  accordingly  attended,  and  was  met  by  Mr.  McCleod,  JJ^^  f^h?"* 
who  appeared  on  the  other  side ;  throughout  the  inquiry.  Court  refused 
the  latter  used  very  insulting  language  towards  Mr.  Wilton,  attachment 
Among  other  things,  he  stated  that  he  would  swear  any-  ^y*^nmiit- 
thing,  and  that  the  Lord  Chancellor  had  said  that  he  would  ^^^^  ^^^  **- 
not  believe  him.     To  this  Mr.  Wilton  said,  "  That  is  felse, 
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ad  if  JOB  npeat  the  ttmtement  I  will  tell  yuu  it  is  a 
A&a  the  iiHfabT  bad  aided,  both  parties  left  the  ol 
Od  reaching  the  upper  dep  of  the  steps  leadii^  from 
Mwcer's  ofice.  Me.  MeCIeod  tame  up  to  Mr.  Wilton, 
mArd  him  id  letnct  what  he  had  said.  This  was  refi 
CO  this,  JlcCkod  stni^  Mr.  Wilton  a  noleat  blow  oi 
^ce.  wUcfa  knocked  off  his  spectacles,  and  while  he 
stoopof  down  ID  pick  them  op,  he  kicked  Mr.  W 
TCZT  raJenilj  on  the  bati  of  the  head  ;  this,  it  was 
autted.  wa>  a  cmtai^  of  the  officer  of  the  Court, 
whose  ofln  the  aaaai^  was  committed.  It  was  Eiinilf 
the  CBe  cd  O'Gonnan  Maboo,  where  an  assault  was  < 
mtttcd  bv  th«  peraon  oolade  the  Cooit,  and,  there 
not  in  its  immediate  pscsoice ;  and  yet  the  Court  tre 
the  a  II  lull  as  a  contempt,  and  committed  the  offender, 
here,  the  assanll  was  not  oonunitted  in  the  {Hcseoce  of 
Master,  bnt  was  coomiitted  immediately  outside  his  ol 
most  be  coasidrard  as  a  cootempt  of  that  officer. 


Cur.  ad  cU 


CoLEXiDGB,  J. — As  1  did  not  recollect  any  case 
could  be  contend  in  point,  I  desired  to  pause  befo 
granted  the  mle,  because,  althoi^  no  Court  oi^ 
shrink  from  the  assertion  of  those  privil^^  or  the  cxer 
of  those  powers  with  which  the  law  has  invested  it  in  t 
6x  the  public,  and  to  enable  it  better  to  discharge  its  d 
to  the  public,  yet  eveiy  Coui^  however  high,  oughi 
proceed  with  great  cautioo  in  the  use  of  summary  poi 
and  should  hesitate  in  makii^  a  precedent  which  mai 
abused,  even  where  there  may  be  much  seeming  rei 
and  convenience  in  the  exennse  of  it  in  the  partic 
instance.  I  understand  this  application  to  be  made 
respect  of  ibe  assault  committed  on  the  steps  of  the  i 
ter's  office,  and  at  the  instance  of  the  party  assaulted, 
rely  upon  no  distinction  between  the  steps  of  the  office 
the   interior  of  the  office,  or  the  actual  presence  of 
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Master  himself.  The  business,  however,  before  the  Master  1842. 
had  been  concluded,  and  he  makes  no  application  to  the  Ex^arte 
Court  I  think,  therefore,  if  at  the  prayer  of  the  party  Wh.ton. 
injured,  I  were  now  to  interfere  summarily  as  for  a  con- 
tempt, I  should  proceed  beyond  any  well  considered  and 
sustainable  case  in  our  books.  I  use  these  qualifications 
advisedly,  for  several  may  be  found  in  the  Digests,  and 
Abiic^ments  upon  which  no  Court  would,  I  think,  now  be 
willing  to  act.  In  refusing  the  rule,  I  roust  not  be  thought 
to  neglect  the  due  protection  of  the  officers  of  the  Court, 
or  to  under-rate  their  importance.  If  any  misconduct 
takes  place  before  a  M^ter,  which  he  finds  to  impede  him 
in  the  effective  and  orderly  discharge  of  his  duties,  he 
wotdd,  I  presume,  refuse  to  proceed,  and  report  the 
matter  to  the  Court,  who  would  not  be  slow  to  protect 
him,  or  to  indemnify  the  injured  party  at  the  expense  of 
the  offender,  and  prevent,  by  due  punishment,  the  recur- 
rence of  such  misconduct  Nor  do  I  prevent  the  aggrieved 
party  in  this  case  from  proceeding  to  the  punishment  of 
the  offender  by  indictment,  or  (it  may  be  under  the  cir- 
cumstances) by  application  for  leave  to  file  a  criminal 
information;  he  may  bring  the  case  before  the  ordinary 
tribunal,  where  it  will  be  dealt  with  according  to  what  may 
ultimately  appear  to  be  the  justice  of  the  case. 

Rule  refused. 


Wylie  v.  Pearson. 

JjmARTIN shewed  cause  against  a  rule  nisi,  obtained  by  A  sheriff  re- 
CrcmptOHy  on  the  part  of  the  sheriff  of  Lancashire,  for  goods  he  had 
amending  his  return  to  a  vmt  of  fieri  facias.     The  fieri  ^  ban JTfor" 

want  of  buyers. 
An  action  was  brought  against  him  for  a  false  return,  and  he  obtained  an  order  for  time  to  plead 
on  the  usual  terms,  taking  short  notice  of  trial,  for  the  first  Sittings  in  the  next  Term.  On  an 
uiplication  to  amend  the  return  by  substituting  that  of  nulla  bona,  the  Court  refused  to  allow 
ue  amendment 
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184-2.        bdas  issued  oo  the  24th  of  November,  1841.      A  levy  was 
^^T>^      ^     made  od  the  25th  of  that  month,  and  the  sheriff  requested 
9.  to  sell  immediately.     On  the  30th,  the  officer  of  the  sheriff 

receiveda  notice  of  afiat  havingiasued.  Tlie  plaintiff  insisted, 
however,  on  the  officer  selling,  and  on  the  4th  of  Decem- 
ber, he  sold  all  the  goods  of  the  defendant  except  the 
fixtures.  On  the  4th  of  January,  he  sold  the  fixtures,  and 
raised  the  sum  of  181iL  On  the  8th  of  January,  he  was 
ruled  to  return  the  writ,  and  cm  the  12th,  he  made  his 
return.  The  return  was,  that  the  goods  remained  on 
hands  for  want  of  buyers,  and  the  goods  had  been  claimed 
under  a  fiat  of  bankruptcy.  On  the  28th  of  January,  an 
application  was  made  to  set  aside  the  warrant  of  attorney, 
on  which  the  judgment  was  foimded,  but  it  was  refiised. 
On  the  4th  of  February,  an  application  to  the  same  effect 
was  made  at  Chambers,  which  was  also  refiised.  An  action 
was  then  brought  against  the  sheriff  for  a  fidse  return,  and 
on  the  22nd  of  March,  an  application  was  made  to  a  Judge 
at  Chambers  under  the  Interpleader  Act,  and  that  also  was 
refused,  on  the  ground  that  it  was  too  late.  On  the  20th 
of  April,  the  declaration  in  the  action  was  delivered,  and 
an  order  was  afterwards  made  for  fiirther  time  to  plead  oq 
the  usual  terms,  the  defendant  to  accept  short  notice  of  trial 
for  the  first  sittings  in  Trinity  Term.  On  the  27th  of 
April,  the  sheriff  made  the  present  application  to  amend 
his  return,  which  was,  in  fiict,  to  set  aside  the  whole  pro- 
ceedings of  the  plaintiff  It  was  quite  clear  that  the  sheriff 
ought  not  to  succeed  in  his  application,  after  what  must 
clearly  appear  to  be  collusion  on  his  part;  he  had  wilfiilly 
made  a  &lse  return  to  the  writ  that  the  goods  were  in  his 
hands  for  want  of  buyers,  while  he  was  perfectly  aware 
that  he  had  sold  them,  and  realised  the  proceeds  of  the 
sale.  There  might  be  good  reason  why  the  sheriff  made 
that  return,  if  he  was  in  collusion  with  the  assignees,  as  the 
case  of  fVhitmore  v.  Robinson  (a)  had   decided   that   the 

(a)  Ante,  p.  135. 
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2  &  3  Vict  c.  29,  has  not  rendered  valid  execations  on 
judgmentBy  on  warrants  of  attorney,  executed  by  seizure 
after  a  secret  act  of  bankruptcy,  but  not  completed  by  the  p^^^* 
sale  of  the  goods  prior  to  the  issuing  of  the  fiat.  The 
judgment,  in  the  present  case,  was  on  a  warrant  of  attorney. 
The  case  would,  therefore,  come  within  the  one  already 
dted.  Under  these  circumstances,  it  was  submitted  that 
the  sheriff  could  not  properly  be  relieved. 

Crompton^  in  support  of  the  rule,  contended  that  there 
was  nothing  to  shew  collusion  on  the  part  of  the  sheriff. 
With  respect  to  the  time  at  which  the  return  was  made, 
it  was  not  the  &ct  that  the  sheriff's  return  had  not  been 
made  until  the  12th  of  January.  The  Chancellor's  return 
was  filed  at  that  time,  but  the  sheriff  had  made  his  return 
to  the  Chancellor  on  the  27  th  of  December  previous.  The 
amendment  which  the  sheriff  proposed  to  make  was  to 
return  nulla  bona,  instead  of  the  return  already  made. 
That  was,  in  fact,  a  true  return,  because,  on  the  27  th  of 
December,  only  a  part  of  the  goods  had  been  sold,  and  as 
the  judgment  in  this  case  was  on  a  warrant  of  attorney, 
according  to  Whitmore  v.  Robinson^  the  sheriff  would  be  in 
peril,  if  he  was  compelled  to  sell  the  goods  and  pay  the 
proceeds  to  the  plaintiff.  With  respect  to  the  application 
to  set  aside  the  warrant  of  attorney,  that  application  was 
made  by  the  assignees,  without  any  reference  to  the  sheriff. 
Then,  as  to  the  delay  in  making  this  application,  it  was 
made  within  a  week  after  the  declaration  in  the  action  had 
been  delivered,  and  this  arose,  from  a  mistaken  construction 
of  the  Interpleader  Act,  the  1  &  2  Wm.  4,  c.  58,  it  being 
erroneously  supposed  that  the  proper  period  for  making  the 
triplication  was  after  declaration  delivered,  as  provided  in 
sec  1  of  that  statute. 

WiGHTMAN,  J. — I  think  the  application  is  too  late.  The 
sheriff  has  waited  until  he  is  under  terms  to  plead  issuably, 
and  tak^  short  notice  of  trial  for  the  sittings  in  the  next 
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1842. 


Wylib 

V. 

Peaeson. 


Term,  and  then  he  comes  to  the  Court  for  the  purpose  of 
raising  a  totally  different  issue.  K  this  application  was  to 
be  allowed  to  succeed,  it  would  encourage  proceedings 
which  ought  not  to  exist.  This  is  clearly  a  fidse  return  as 
to  the  greater  part  of  it  If  it  is  not,  then  the  sheriff  will 
have  the  benefit  of  it.  I  think  the  present  rule  must  be 
discharged,  but  without  costs. 


Rule  discharged,  without  costs. 


Where  a  tithe 
commissioner, 
during  the 
pendency  of 
suits  for  the 
recovery  of 
tithes,  hjul  pro- 
ceeded to  in- 
quire as  to  the 
validity  of  a 
modus,  under 
the  66c  7 
Wm.  4,  c.  71, 
s.  45,  but  had 
declined  to 
make  his  award 
until  the  tithe 
suits  were  at 
an  end,  the 
Court  refused 
to  compel  him, 
by  mandamus, 
to  make  his 
award. 


In  the  matter  of  the  Tithb  Commissioners. 

JujRLE  moved  for  a  rule  to  shew  cause,  why  a  writ  of 
mandamus  should  not  issue,  directed  to  the  tithe  commis- 
sioners, under  the  6  &  7  Wm.  4,  c,  71,  commanding  them 
to  proceed  to  a  decision  and  make  their  award  in  respect  of 
the  tithe  commutation  in  the  parish  of  Holme  Cuttran. 
The  affidavit  on  which  the  application  was  founded  stated 
that  several  suits  had  been  commenced  in  equity  in 
August,  1833,  for  tithes,  in  which  the  University  of  Oxford, 
who  were  tithe  owners,  as  well  as  the  occupiers  of  lands  in 
the  parish  were  parties.  During  the  pendency  of  these 
suits,  the  6  &  7  Wm.  4,  c.  71,  having  passed,  an  assistant 
tithe  commissioner  was  sent  down  at  the  instance  of  several 
landowners  for  the  purpose  of  effecting  a  general  commu- 
tation of  the  tithes.  Information  was  given  to  him  that  the 
suits  were  pending,  but  he  resolved  to  proceed  with  the 
inquiry,  he  conceiving  that  he  had  jurisdiction  so  to  do  under 
sec.  45,  of  the  statute.  The  provisions  of  that  section  were 
"that  if  any  suit  shall  be  pending,  touching  the  right  to  any 
tithes,  or  if  there  shall  be  any  question  as  to  the  existence 
of  any  modus  or  composition  real,  or  prescriptive  or  cus- 
tomary payment,  or  any  claim  of  exemption  from  or  non- 
liability under  any  circumstances  to  the  payment  of  any 
tithes  in  respect  of  any  lands  or  any  kind  of  produce,  or 
touching  the  situation  or  boimdary  of  any  lands,  or  if  any 
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difierence  shall  arise  whereby  the  making  of  any  such  award 
by  the  commissioners,  or  assistant  commissioner  shall  be 
hindered,  it  shall  be  lawful  for  the  commissioners  or  assistant 
commissioner  to  appoint  a  time  and  place  in  or  near  the 
parish  for  hearing  and  determining  the  same;  and  the 
decision  of  the  commissioners  or  the  assistant  commissioner 
shall  be  final  and  conclusive  on  all  persons,  subject  to  the 
provisions  hereinafter  mentioned."  Accordingly,  the  in- 
quiry proceeded  before  the  commissioner  and  was  ultimately 
dosed.  The  commissioner  now  reftised-to  make  any  award. 
The  reason  given  by  him  was  that  he  thought  the  suits  with 
respect  to  the  tithes  should  be  decided,  before  he  should 
decide  as  tithe  commissioner.  He  also  expressed  his 
opinion,  that  under  the  2  &  3  Wm.  4,  c.  100,  that  the  mo- 
duaes  according  to  the  law  existing  previous  to  that  statute 
would  &il,  although  they  might  be  good  under  that  sta- 
tute. By  section  2,  of  that  statute,  it  was  provided, 
''  that  every  composition  for  tithes  which  hath  been  made  or 
confirmed  by  the  decree  of  any  Court  of  equity  in  England 
in  a  suit  to  which  the  ordinary,  patron,  and  incumbent  were 
parties,  and  which  hath  not  since  been  set  aside,  abandoned 
or  departed  firom  shall  be,  and  the  same  is  hereby  confirmed 
and  made  valid  in  law ;  and  that  no  modus,  exemption,  or 
discharge  shall  be  deemed  to  be  within  the  provisions  of 
this  act,  unless  such  modus,  exemption,  or  discharge  shall 
be  proved  to  have  existed  and  been  acted  upon  at  the  time 
of  or  within  one  year  next  before  the  passing  of  this  act ;" 
then,  by  sec.  3,  it  was  provided,  ^^  that  this  act  shall  not 
be  prejudicial  or  available  to  or  for  any  plaintiff  or  de- 
fendant in  any  suit  or  action  relative  to  any  of  the  matters 
before  mentioned,  now  commenced,  or  which  may  be  here- 
after commenced,  during  the  present  session  of  Parliament, 
or  within  one  year  firom  the  end  thereof."  The  commissioner 
no  doubt  had  a  right  to  decline  proceeding  under  the 
6  &  7  Wm.  4,  c.  71,  s.  45,  but  having  elected  to  proceed 
he  was  bound  to  make  his  award.  It  was  important  to  the 
landowners  to  have  the  decision  upon  the  subject.     The 


1842. 


In  the  matter 
of  the 

TtTHE  COM- 
MIBSIONEBB. 
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1842.  object  of  the  piiesent  appticmdoD,  theiefoie,  wa8»  that  a  m^ 
^^^^^^^^  damns  should  issue  to  the  commii«ioner»  commanding  him 
^«J^*;        to  make  his  awaid. 

Cmr.  ad,  vmtL 

CoLKBiDOBy  J. — This  was  an  applicatioQ  fora  mandamus 
to  the  tithe  commissionen^  to  proceed  to  a  decision  and 
award  in  respect  of  the  tithe  commutation  in  the  parish  of 
Hokne  Cuttran.     It  appears  that  a  huge  number  of  suits 
for  tithes  had  been  commenced  in  Equity,  in  the  month  of 
August,  1833,  between  the  tithe  owners,  who  are  the  Unt- 
versity  of  Oxford,  and  the  occupiers  of  buids  in  the  parish. 
While  these  were  pending,  the  assistant  commissioner  was 
sent  down,  at  the  prayer  of  several  landowners^  to  effisct 
the  general  commutation  of  tithes  in  the  parish.     He  was 
informed  of  the  suits,  but  determined  to  proceed  with  the 
necessary  inquiries,  dedaring  himself  to  have  jurisdiction 
under  the  45th  section  of  the  6  &  7  Wm.  4,  c  71.     It 
further  appears,  that  he  has  conducted  the  inquiry  to  a 
dose,  but  now  declines  to  make  any  award.     It  was  not 
contended,  upon  the  motion,  that  under  the  circumstances 
stated,  the  commissioner  had  not  a  discretion  in  the  first 
instance,  whether  he  would  commence  the  inquiry  or  not, 
but  it  was  said  that  having  made  his  election,  and  gone 
through  the  inquiry,  he  cannot  deprive  the  parties  of  the 
fruits  of  it.     It  is  not  necessary  for  me  to  decide  that  point, 
which  would  involve  an  inquiry  by  no  means  firee  finom  diffi- 
culty, in  my  opinion,  whether  the  commissioner  has  rightly 
construed  the  45th  section,  and  whether  he  could  hear  and 
determine  the  difference  in  the  parish,  as  to  the  modus, 
without  also  hearing  and  determining  the  suit  pending  with 
regard  to  it.     The  section  is  rather  carelessly  worded,  and 
this  point  vrill  bear  much  aigument,   whenever  it  shall 
necessarily  arise.     But  for  the  present,  I  have  only  to  con- 
sider whether  the  reason  alleged  by  the  commissioner  for 
his  delay,  in  temporarily  withholding  hb  award  is  not  per- 
fectly just,  and  I  own  it  seems  to  me  to  be  so.     He  states, 
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that  in  his  opinioD,  the  moduses  would  fiul,  as  the  law  stood  1842* 
before  the  2  &  3  Wm.  4,  c.  100,  came  into  operation,  but  ij, tbematter 
that  he  taking  the  case,  and  trying  them  under  that  statute^  ,«.  <^  ^ 
would  give  the  landowners  the  benefit  of  it,  and  hold  them  lasuoNXEt. 
good.  The  &cts  are  not  before  me,  upon  which  he  founds 
his  opinion,  but  that  opinion  is  not  attempted  to  be  con- 
troverted by  those  who  apply  for  the  vmt  The  tithe 
owners,  however,  had  commenced  their  suits,  so  as  to  save 
themselves  firom  the  operation  of  the  statute  under  the  pro- 
viso in  the  3rd  section.  I  cannot,  therefore,  but  see  that 
this  is  an  attempt  by  the  landowners  to  deprive  the  tithe 
owners  of  an  advantage  they  now  have  fidrly  and  legally 
obtained  by  due  diligence.  The  distinction  which  is  at- 
tempted by  them,  between  the  owners  and  the  occupiers, 
is  merely  idle.  The  course  pursued  by  the  commissioners, 
prejudges  no  question.  Let  the  suits,  first  instituted  be 
first  determined,  if  in  these,  no  unjust  and  unnecessaiy  delay 
be  interposed,  and  then  the  commissioner  will  be  prepared 
to  make  his  award  upon  the  rights  in  the  parish  authorita- 
tively ascertained  by  the  proper  tribunal.  I  have  qualified 
my  determination  by  the  remark  that  the  tithe  owners  in- 
terpose no  vexatious  delay,  none  such  is,  at  present,  imputed 
to  them,  and,  I  presume,  the  defendants  have  the  means, 
in  the  present  state  of  the  Court  of  Chancery,  of  preventing 
any  such  delay  firom  being  interposed. 

Rule  refiised. 


Doe  dem.  Routledoe  t;.  Stewart. 

JER  vis  moved  for  leave  to  enter  up  judgment  on  an  Wliera  a  wir- 
old  warrant  of  attorney,  given  in  an  action  of  ejectment.  IiJ!AoriSi*Sr 
The  date  of  the  warrant  was  the  9th  of  October,  1840,  and  *  ^J^^ 
the  affidavit,  in  support  of  the  rule,  shewed  the  defendant  ^"^^  ^P  J^^- 

.  ment  in  an 

action  of  eject- 
ment, It  most  be  entered  op  in  the  name  of  the  nominal  plamtiiT. 
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1842.  to  have  been  alive  within  the  Term.  Since  the  warrant  had 
Doedem.  ^^^^  ff^^^  the  lessor  of  the  plaintiff  had  become  bankrupt, 
RouTLEDGs  and  a  person  named  Sprowie  appointed  his  assignee.  A 
SrswAmT.  difficulty  was  suggested,  at  the  Rule  Office,  as  to  the  name 
in  which  the  judgment  should  be  entered,  but  no  substantial 
difficulty  existed*  The  supposed  difficulty  was,  that  the 
warrant  authorized  the  acceptance -of  a  declaration  at  the 
suit  of  Routledge,  who  was  the  lessor  of  the  plaintiff.  He 
had,  as  the  lessor  of  the  plaintiff,  a  reversion  after  the  ex- 
piration of  the  lease  supposed  to  be  granted  to  John  Doe, 
and  which  reversion  would  vest  in  his  assignees.  The  as- 
signees, therefore,  had  a  right  to  apply  to  have  the  judg- 
ment entered  up.  The  judgment  would  then  be  entered 
up  in  the  name  of  John  Doe,  for  he  was  to  be  considered 
as  the  real  plaintiff  in  the  suit  for  this  purpose.  Even  in 
an  action  for  mesne  |»rofits,  his  name  might  be  used  as  that 
of  the  plaintiff. 

CoLERiDOE,  J. — That  is  so.    The  judgment  must  be  en- 
tered up  in  the  name  of  John  Doe. 

Rule  granted 


Ex  parte  BENJABfm  Chandleb. 

The  Court  HaLL  moved  on  behalf  of  a  Mr.  Chandler,  an  articled 

special  circum-  clerk,  that  he  might  be  admitted  as  an  attorney  at  the  end 

I^^cl^'*''  of  next  Trinity  Term,  without  the   usual  notices.      He 

clerk  to  put  up  served  the  last  year  of  his  time  with  Mr.  Jarman,  the  Con- 

his  notices, 

after  the  com-  veyancer,  and  afterwards  went  into  the  Chambers  of  a  gen- 
Ettter  Term,  tleman  of  the  bar.  His  intention  was  to  be  admitted  as 
cf^a^iadon^  an  attorney  in  Trinity  Term  last,  and  all  his  notices  were 
on  the  last  day  duly  given  for  that  purpose.  He  was  also  examined,  and 
Term.  received  a  certificate  of  competency.     In  Easter  Term  of 

that  year,  his  plans  changed,  and  he  was  admitted  as  a 
student  intending  to  be  called  to  the  Bar.     He  so  con- 
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tinued,   until   the  commencement  of  the  present  Term.        1842. 
Since  then  an  oflTer  of  a  very  advantageous  partnership,  as      Expiate 
an  attorney  was  presented  to  him,  and  he  was,  therefore,     Benjamin 
desirous  of  abandoning  his  intention  to  go  to  the  Bar,  and 
of  being  admitted  as  an  attorney.     He  was  ready,  if  re- 
qmred,  to  submit  to  another  examination,  and  proposed 
now  to  give  notices  of  his  intention  to  be  admitted  on  the 
last  day  of  Trinity  Term. 

CoLEBiDOE,  J. — ^I  am  afiraid  that  putting  up  the  notices 
now,  would  be  of  little  avail,  as  any  person  intending  to 
oppose  his  admission,  would  not  expect  to  find  those 
notices  now  put  up.     I  will,  however,  consider  the  case. 

Cur,  adv.  vuU. 

CoLEBiDQB,  J.,  granted  a  rule  to  shew  cause,  to  be 
served  on  the  secretary  of  the  Law  Institution,  why  the 
applicant  should  not  be  admitted  on  the  last  day  of  Trinity 
Term,  on  his  now  giving  the  usual  notices,  and  being  again 
examined,  and  producii^  a  certificate  of  competency  signed 
by  the  examiners. 

No  cause  being  shewn,  the  rule  was  afterwards  made 
absolute. 


Blewitt  v.  Gordon. 

Mi  OVILL  shewed  cause  against  a  rule  nisi,  obtained  by  In  tn  aetioii 
W,  H,  Watson,  for  setting  aside  a  judgment  which  had  a  member  of  a 
been  signed  as  for  want  of  a  plea.     It  was  an  action  against  £ck  o^iuiy 

anthoriied  to 


and  be  toed,  in  the  name  of  the  eecretary  or  one  of  the  directors^  as  the  nomhial  plaintiff  or 
defendant,  it  was  held,  under  the  provisions  of  the  act,  that  it  was  not  imperatiw  upon  the 
pl^tiff  to  sue  the  nominal  defendant,  and  that  a  plea  raising  this  point,  hj  alleging  that  the 
action  was  brought  for  a  debt  of  the  company  against  the  d^ndut  as  one  of  ue  members 
thereof,  and  that  he  was  not  the  secretary  or  a  mrector  was  not  an  issuable  plea. 

Where  a  defendant  makes  an  affidavit  of  merits^  for  the  purpose  of  setting  aside  a  regular 
judgment,  the  plaintiff  cannot  make  an  affidavit  in  answer. 
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1842.        the  defendant,  as  a  proprietor  and  member  of  the  Mon- 

^^J^J^^^^     mouthshire  Iron  and  Coal  Company,  and  the  defendant, 

_   V*  having  obtiuned  an  order  for  time  to  plead  on  the  usual 

Gordon.  .       ,  ,  , 

terms  of  pleading  issoably  and  taking  short  notice  of  trial, 

he  pleaded  a  plea  which  the  plaintiff  had  treated  as  a 
nullity,  and  signed  judgment  The  question  was,  whether 
that  was  an  issuable  plea  within  the  meaning  of  the  Judge's 
order.  That  would  depend  principally  upon,  whether,  ac- 
cording to  the  provisions  of  the  act  of  Parliament  which 
constituted  the  company,  it  was  compulsory  on  the  plainti£F 
to  sue  the  public  officer  of  the  company,  instead  of  any 
private  member  of  it  The  action  was  brought  on  two 
bills  of  exchange,  of  the  amount  of  824/.  and  322/.,  for 
money  lent  and  money  paid,  and  money  due  on  an  account 
stated,  making  in  the  whole  a  total  of  2235/.  17 s.  id.  A 
variety  of  special  pleas  were  pleaded  to  different  parts  of 
the  declaration,  and  then  the  plea  in  question  to  the  whole 
declaration.  It  was  in  these  terms :  **  And  for  a  further 
plea,  the  defendant  says,  that  this  action  was  commenced  and 
brought  after  the  making  and  passing  of  a  certain  act  of  Par- 
liament, made  in  the  session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  our  sovereign  Lady  the  now 
Queen,  intituled,  **  An  act  to  enable  '  The  Monmouthshire 
Iron  and  Coal  Company '  to  sue  and  be  sued  in  the  name 
of  any  one  of  their  directors,  or  their  secretary,  and  to  raise 
money  for  carrying  on  their  works,"  and  that  the  same 
action  was  commenced  heretofore,  to  wit,  on  the  twenty- 
fifth  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-two.  And  the  defendant  ftulher 
saith,  that  before,  and  at  the  time  when  this  action  was 
commenced  as  aforesaid,  and  from  thence  hitherto,  he,  the 
defendant,  was,  and  still  is,  a  proprietor  and  member  of  the 
said  company,  to  wit,  of  the  said  Monmouthshire  Iron  and 
Coal  Company,  and  a  proprietor  of  shares  in  the  same 
company,  but  that  the  defendant,  at  the  time  of  the  com- 
mencement of  this  suit,  was  not,  nor  ever  hath  been,  either 
the  secretary,  or  a  secretary  of  the  same  company,  or  an 
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elected  director  thereof.  And  the  defendant  further  saith^ 
that  this  action  was  commenced  and  is  prosecuted  against 
the  last  mentioned  company^  to  wit,  against  the  defendant, 
as,  and  by  reason  of  his  being  such  proprietor  and  member 
as  aforesaid,  for  the  recovery  of  certain  sums  of  money  and 
demands,  alleged  and  claimed  to  be  due  from  the  last  men- 
tioned company  to  the  said  Monmouthshire  and  Glamor- 
ganshire Banking  Company  in  the  said  declaration  men- 
tioned, and  for  no  other  sums  of  money,  demands,  cause,  or 
matter  whatsoever;  and  that  the  promises,  in  the  said  decla- 
iBtion  mentioned,  were  made  by  the  defendant,  together 
and  jointly  with  the  other  members  of  the  said  Mon- 
mouthshire Iron  and  Coal  Company,  and  not  otherwise*** 
The  question  was,  whether  that  was  an  issuable  plea? 
There  was  no  pretence  for  saying  it  afforded  any  answer 
to  the  action.  The  title  of  the  act,  on  which  the  plea  was 
founded,  was,  **  An  act  to  enable  the  Monmouthshire  Iron 
and  Coal  Company  to  sue  and  be  sued  in  the  name  of  any 
of  their  directors,  or  their  secretary,  and  to  raise  money  for 
carrying  on  their  works.**  The  act  was  the  3  &  4  Vict  c  xxvi, 
local  and  personal.  By  sec.  1,  it  is  recited,  that  *'it  would 
be  convenient  that  persons,  having  demands  against  the 
aaid  company,  should  be  entitled  to  sue  the  secretary  of 
the  said  company,  or  any  one  of  the  elected  directors 
thereof  for  the  time  being.  The  section  then  enacted, 
that  ''all  actions,  suits,  and  other  proceedings  to  be  com- 
menced, instituted,  or  prosecuted  against  the  said  company, 
shall  and  lawfully  may  be  commenced,  instituted,  and 
proaecuted  against  the  secretary,  for  the  time  being,  or 
against  any  one  of  the  elected  directors,  for  the  time  being, 
of  the  said  company,  as  the  nominal  defendant,  respondent, 
or  defender,  in  such  last  mentioned  actions,  suits,  or  pro- 
ceedings, for,  or  on  behalf  of  the  said  company.**  The 
words  ''shall**  and  "lawfully  may**  did  not  deprive  the 
plaintiff  of  his  common  law  right  to  sue  any  one  of  the 
partners  in  the  partnership  which  had  become  indebted  to 
This  was  an  affirmative  enactment,  and  in  Dwarris 
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1842.  an  Statutes,  p.  637,  it  was  laid  down  that  ''  a  statute  made 
Blewitt  ^°  ^^^  aflSnnative,  without  any  negative  expressed  or  im- 
^  *•  plied,  does  not  take  away  the  common  law."      For  this 

proposition,  he  cited,  2  InsL  200,  1  luMt.  Ill,  115,  Harg. 
and  BuO.  Co.  LxtL  115  in  notis.  But  it  was  evident  that 
it  was  never  intended  that  the  remedy  against  the  indi- 
vidual members  should  be  taken  away,  for  in  sec  10,  there 
was  a  provision  for  reimbursing  the  proprietors  who  might 
be  individually  sued  in  respect  of  a  debt  contracted  by  the 
company,  and  then  by  sec  27,  it  was  provided,  ^  that 
nothing  herein  contained  shall  extend,  or  be  deemed,  con- 
strued, or  taken  to  extend  to  incorporate  the  said  company, 
or  to  relieve  or  discharge  the  said  company,  or  any  of  the 
present  or  past  proprietors,  or  other  holders  of  shares  in  the 
said  company,  or  any  other  persons  whomsoever,  from  anj 
responsibility,  duty,  contract,  or  obligation  whatsoever,  to 
which,  by  law,  they,  he,  or  she,  now  are,  or  is»  or  at  any 
time  hereafter  may  be  subject  or  liable,  either  as  between 
such  company  and  other  parties,  or  as  between  die  said 
company  and  any  of  the  individual  proprietors,  or  other 
holders  of  shares  in  th^  said  company,  and  others."  The 
object  of  this  section  was  to  prevent  any  individual  member 
uf  the  company  pleading  in  abatement ;  the  act  was  never 
intended  for  the  benefit  of  defendants,  as  the  whole  pro- 
visions of  the  act  shewed  a  contrary  intention.  Tlie  next 
question  was,  whether,  assuming  the  act  to  be  imperative, 
the  present  plea  was  good  in  substance,  and  could  be  sup- 
ported as  an  issuable  plea.  The  plea  must  shew  that  an 
action  might  be  brought,  according  to  the  provisions  of  the 
act  of  Parliament  But  on  looking  at  the  plea,  it  would 
be  seen,  that  it  was  defective  in  two  important  pardculars. 
The  act  passed  in  the  year  1840,  and  the  action  was  brought 
after  it  had  passed.  It  was  alleged  that  the  secretary,  or 
an  elected  director  was  not  sued ;  the  plea  did  not,  how- 
ever, shew,  that  there  was  a  secretary  or  an  elected  direc- 
tor. The  plea  was,  therefore,  calculated  to  compel  the 
plaintiff  to  demur.     Again,  by  sect  12,  it  was  provided. 
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^that  until  a  memorial  of  the  names  of  the  secretary  and        1842. 
elected  directors  and  proprietors  of  the  company  was  en- 
rolled in  Chancery,  no  action,  suit,  petition,  or  other  pro- 
ceedings shall  be  commenced,  made,  or  instituted  under  the 
authority  of  this  act.''    It  was  clearly  necessary,  therefore, 
that  any  plea,  in  which  the  defendant  relied  on  this  act, 
he  should  have  shewn  that  the  company  was  in  a  situation 
to  avail  itself  of  the  act,  by  the  memorial  being  duly  en- 
ndled.     That  must  apply,  both  to  actions  brought  by  and 
against  the  company.     Suppose  an  action  brought  against 
the  secretary  or  director,  as  a  nominal  defendant,  and  the 
secretary  or  director  had  endeavoured  to  enforce  his  claim, 
in  respect  of  the  action  brought  against  him,  and  in  which 
a  recovery  had  been  obtained,  against  the  other  members, 
would  it  not  be  an  answer  that  there  was  no  memorial 
enrolled.     The  memorial  was  required  to  be  by  a  solemn 
declaration  in  writing,  in  the  form  prescribed  in  the  schedule 
to  an  act  passed  in  the  6  &  6  Wm.  4,  c.  62.     The  existence 
of  that  declaration  was  not  alleged.     The  plea  was  defective 
on  that  ground  alsa     But  supposing  the  plaintiff  was  bound 
to  sue  the  secretary  or  a  director,  and  that  the  plea  was 
good  and  specific  in  form,  still  it  was  merely  dilatoiy,  and 
not  an  issuable  plea.     The  effect  of  it  was,  that  the  de- 
fendant admitted  that  he  was  indebted  to  the  amount  of 
the  plaintiff's  claim,  but  he  alleged  that  as  he  was  a 
member  of  a  company,  he  was  sued  in  a  wrong  form. 
In  effect,  it  was  a  plea  in  abatement     If  it  was  not  a 
plea  of  non-joinder,  it  was  an  allegation  that  he  should 
have  been  sued  in  a  different  form,  by  first  suing  the  se- 
cretary, and  then  proceeding  against  him  by  scire  facias. 
In  Siaple$  v.  Holdswmih  (a),  it  was  held,  that  the  bank- 
ruptcy of  one  of  several  plaintifis,  after  the  commencement 
of  the  action,  is  not  an  issuable  plea  for  a  defendant  who  is 
cmder  terms  to  plead  issuably.     There,  THndal,  C.  J.,  said, 
^the  meaning  of  the  term  ^  pleading  issuably,'  as  stated  by 
Lord  Kenyan  (b)  is,  not  merely  pleading  a  plea,  on  which 

(a)  4  Bing.  N.  C.  144.  ^  (jb)  8  T.  R.  71. 

Q  o  o  2 
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issue  may  be  taken^  but  such  a  plea  as  goes  to  the  merits ; 
and  the  substantial  merits  of  the  action  in  this  case^  are, 
whether  the  defendant  ever  entered  into  the  alleged  con- 
tract^ and  whether  he  has  broken  it;  but  the  effect  of  the 
proposed  plea,  if  allowed,  will  be  merely  to  turn  the  plain- 
tiffs round,  m  order  that  the  same  question  may  be  litigated 
in  another  action.''  So  in  the  present  case,  the  whole 
effect  of  the  plea  was,  to  prevent  the  present  action  from 
succeeding,  and  to  compel  the  pUdntiff  to  bring  another 
against  the  same  defendant  in  another  form.  First  then,  the 
act  of  Parliament  did  not  take  away  the  right  of  the  pkuntiff, 
to  sue  all  or  any  of  the  members  of  the  company.  Secondly, 
if  it  was  necessary  to  sue  nominal  parties,  it  was  necessary 
to  shew  by  the  plea,  that  there  were  such  nominal  parties : 
Thirdly,  that  it  was  a  mere  dilatoiy  plea,  and  not  an  issuable 
plea,  according  to  the  doctrine  laid  down  in  the  case  of 
Staples  V.  Holdstoortlu  Then,  as  to  setting  aside  the  judg- 
ment on  payment  of  costs.  It  was  true,  an  affidavit  of 
merits  had  been  made,  but  this  was  not  a  case  where  the 
discretion  of  the  Court  would  be  exercised,  in  order  to  let 
the  defendant  m  to  try  the  cause ;  for,  from  the  nature  of 
the  plea  itself,  and  from  the  number  of  other  pleas  which 
had  been  pleaded,  it  was  clear  that  the  defendant  could 
have  no  merits;  besides,  it  was  not  competent  for  the  plain- 
tiff, on  shewing  cause,  to  answer  the  affidavit  of  merits,  by 
going  into  detail  as  to  all  the  circumstances. 


Coleridge,  J. — The  plaintiff  certainly  could  not  make 
such  an  affidavit  in  answer  to  the  affidavit  of  merits. 

• 

W.  H.  Watson^  in  support  of  the  rule,  contended  that 
the  question  was  not  whether  the  plea  might  ultimately 
turn  out  to  be  a  good  plea  on  demurrer.  It  was  sufficient 
if  it  alleged  fects  on  which  an  issue  might  be  taken  on  the 
merits.     In  Sealey  v.  Harris  (a),  in  an  action  for  wrong- 


(«)  Ante,  vol.  7,  p.  195,  O.  S. 


KASTBE  TfiaSfj   5   VICT.  621 

folly  refbnDg  to  permit  the  plaintiff  to  appraide  goods  dis-        1842. 
tnined,  the  defendant  being  under  terms  to  plead  issuably,      smriTT 

pleaded  that  plaintiff  was  tenant  to  defendant,  and  that  the      _  «• 

J  1  1.  i»  J.  rm  Gordon. 

goods  were  taken  as  a  distress  for  arrears  of  rent     The 

Court  held  it  to  be  an  issuable  plea;  Mr.  Baron  Parke 
there  said,  **  We  cannot  decide  upon  this  motion,  whether 
or  not  the  plea  is  good  in  point  of  law.  It  is  quite  clear 
that  it  is  bon&  fide  pleaded.  The  principle  is  the  same  as 
that  which  regulates  an  action  against  the  sheriff  for  an 
eacqie  on  mesne  process.  The  party  has  prim&  fecie  a 
rig^t  to  sue,  yet  if  he  had  no  cause  of  action  against  the 
drawer,  he  cannot  maintain  an  action  against  the  sheriff. 
This  is  a  {dea  which  goes  distinctly  to  the  merits."  In 
die  case  of  Staples  v.  HoUswarth,  already  cited,  the  plea 
went  in  no  way  to  the  merits.  The  sole  effect  of  it  was 
to  compel  the  plaintiff  to  discontinue,  and  bring  a  fiiesh 
action.  That  case,  therefore,  was  distinguishable  fix>m 
the  present  case,  where  the  plea  was  bon4  fide  and  clearly 
ianiable.  The  effect  of  this  plea  was  not  merely  to  give  a 
different  remedy  against  the  defendant,  but  it  was  to  deny  his 
liability  altogether ;  the  act  of  Parliament  entirely  altered 
the  responsibility  of  the  party,  and,  therefore,  a  plea  which 
rendered  available  that  alteration  must  be  considered  as  a 
plea  to  the  merits.  The  stat.  of  7  Geo.  4,  c.  46,  which  con- 
tained provisions  with  respect  to  co-partnerships  of  bankers, 
was  in  pari  materia,  and,  therefore,  the  two  statutes  must 
be  construed  in  the  same  manner ;  if  so,  it  was  quite  clear 
that  an  action  could  not  be  brought  against  a  single  member 
of  a  joint  stock  bank,  for  a  joint  debt  of  the  bank,  and,  there- 
fare,  by  parity  of  reasoning,  the  present  action  could  not 
be  brouf^t  against  a  single  member  of  the  Monmouthshire 
Iron  and  Coal  Company.  The  words  in  section  1,  ^^  shall 
and  lawfully  may,"  must  be  considered  as  imperative,  as 
the  oligect  of  the  act  of  Parliament  was  to  substitute  a  new 
mode  of  proceeding  for  that  previously  existing  at  common 
law.  The  provisions  of  section  4  were  very  important,  as 
it  was  there  provided,  ''that  no  person  who  shall  have 
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1842.  any  demand  upon  the  said  company  shall  bring  more  than 
Blewitt  ^^^  action  or  suit  in  respect  of  such  demand ;  and  in  case 
_  ^-  the  merits  in  respect  of  any  such  demand  shall  have  been 

Gordon.  ,  ,  , 

finally  determined  in  any  action  or  suit,  then  and  in  every 
such  case  the  proceedings  in  such  previous  action  or  suit 
may  be  pleaded  in  bar  of  any  such  other  subsequent  action 
or  suit  which  may  be  commenced  or  instituted  in  respect 
of  the  same  demand,  against  the  secretary,  or  against  any 
other  director  or  proprietor  of  the  said  company.'^  That 
section  shewed,  that  in  case  of  a  fidlure  in  an  action  against 
the  secretary,  if  another  action  was  commenced  against  a 
director  or  proprietor,  a  decision  on  the  merits  in  a  prior 
action  would  be  a  bar  to  such  subsequent  action.  That 
shewed  that  the  Legislature  contemplated  making  the 
secretary  or  director  the  person  against  whom  the  action 
ought  properly  to  be  brought  Again,  in  section  6  it  was 
provided,  ^*  that  aU  judgments  or  decrees  obtained  or  re- 
covered in  any  action  or  suit  at  law  or  in  equity,  against 
any  secretary,  or  any  one  of  the  elected  directors  for  the 
time  being,  as  the  nominal  defendant  therein,  shall  and 
lawfully  may  be  executed  against  the  freehold,  copyhold, 
and  leasehold  estates,  and  against  the  funds  and  property 
of  the  said  company,  and  shall  have  the  like  effect 
and  operation  upon  and  against  such  estate,  funds,  and 
property  of  the  said  company,  as  if  such  judgment  or 
decree  had  been  recovered  or  obtained  against  the  said 
company,  in  an  action  or  suit  brought  or  commenced 
against  the  said  company,  by  or  in  the  several  and  distinct 
names  and  descriptions  of  the  whole  and  each  and  every 
of  the  several  proprietors  of  the  said  company,  and  as  if 
this  act  had  not  been  passed.*'  Again,  by  section  7,  ^'  in 
case  execution  or  diligence  upon  any  judgment  or  decree 
in  any  action  or  suit  obtained  against  any  secretary,  or 
any  elected  director  for  the  time  being  of  the  said  com- 
pany, whether  as  plaintiff,  pursuer,  or  complainer,  or  as 
defendant,  respondent,  or  defender,  shall  have  been  issued 
or  taken  out  against  the  estate,  funds,  property,  or  assets 
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of  the  said  company  under  the  provisions  of  this  act,  and 
in  case  the  same  shall  have  been,  without  any  error,  dc- 
fiuilt,  or  neglect  of  the  party  suing  out  such  execution  or 
diligence,  ineffectual  for  obtaining  payment  of  and  satis- 
fiicdon  for  the  amount  of  such  judgment  or  decree,  or  the 
sum  or  sums  of  money  comprised  therein,  then  and  in  such 
case,  execution  or  diligence  upon  any  such  judgment  or 
decree,  may,  fix>m  time  to  time,  be  issued  against  all  or  any 
one  or  more  of  the  proprietors  of  the  said  company  for  the 
time  being."    The  effect  of  these  two  sections  was  the  same 
as  that  of  the  provisions  of  the  7  Geo.  4,  c.  46.     That  was 
to  say,  the  plaintiff  was  to  sue  the  secretary  or  director  in 
the  first  instance,  and  if  he  could  not  obtain  satisfaction  for 
his  debt  against  the  funds  of  the  company,  he  might  then 
proceed  against  the  proprietors.     The  plea,  therefore,  did 
not  all^e  that  the  defendant  and  other  parties  should  be 
sned^  but  that  the  remedy  had  been  altogether  mistaken. 
The  provisions  of  section  10  would  be  useless,  unless  the 
secretary  was  first  to  be  sued.     With  respect  to  section  27, 
which  had  been  relied  on  by  the  other  side,  the  provisions 
of  that  section  merely  shewed,  that  the  responsibility  of  the 
prc^iietors  was  to  remain  the  same  as  before  the  passing  of 
the  act,  but  it  left  the  party  to  be  sued  according  to  the 
previous  provisions  of  the  act     If  a  party  was  only  liable 
in  the  second  degree,  it  was  clearly  a  plea  to  the  merits  to 
aUege»  that  he  was  so  liable  only  in  the  second  degree.     If 
80^  then  this  was  an  issuable  plea.     As  to  the  objection,  in 
point  of  form,  that  there  was  no  allegation  of  a  memorial 
being  enrolled,  pursuant  to  the  provisions  of  section  12, 
that  was  a  matter  of  proviso  and  not  of  exception,  and, 
dierefine,  need  not  be  alleged.     The  party  who  relied  on 
a  proviso,  must  state  it,  therefore,  the  defendant  was  not 
bound  to  state  it.     Then,  as  to  not  stating  the  appointment 
of  a  secretary  or  director.     The  same  observation  applied, 
for  the  act  of  Parliament  itself  contemplated  the  existence 
of  a  secretary  and  directors.     It  was  not,  therefore,  ne- 
cessary in  the  pica  to  allege  their  existence.     Supposing  it 
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to  be  doubtful,  whether  the  plea  was  good  on  demurrer, 
the  plaintiff  had  no  right  to  treat  it  as  a  nullity,  and  sign 
judgment  I^  however,  the  Court  diould  be  of  opinion, 
that  the  judgment  was  regular,  as  there  was  an  affidavit  oi 
merits,  the  Court  would  set  it  aside  on  payment  of  costs. 

Coleridge,  J. — I  think  the  present  rule  must  be  made 
absolute,  on  payment  of  costs  and  on  striking  out  the  plea  in 
question.  It  seems  to  me  that  if  this  act  of  Parliament  had 
been  brought  to  my  notice  at  the  time  of  making  the  order 
for  pleading  several  matters,  I  should  not  have  allowed  this 
plea.  The  question  is,  whether  it  is  an  issuable  plea.  It 
is  conceded  that  it  is  not  an  issuable  plea  if  it  merely  shifts 
the  defence  of  the  defendant.  Now  the  meaning  of  an 
issuable  plea  is  one  on  which  the  merits  of  a  cause  may  be 
decided.  Accordingly,  it  is  contended  that  the  present 
plea  does  not  do  so,  but  that  the  effect  of  it  is  merely  to 
change  the  responsibility  and  render  the  defendant  liable. 
.  Secondly,  by  section  27,  it  is  provided,  "  that  nothing 
herein  contained  shall  extend,  or  be  deemed,  construed,  or 
taken  to  extend,  to  incorporate  the  said  company,  or  to 
relieve  or  discharge  the  said  company,  or  any  of  the  present 
or  past  proprietors,  or  other  holders  of  shares  in  the  said 
company,  or  any  other  persons  whomsoever,  from  any  respon- 
sibility, duty,  contract,  or  obligation  whatsoever  to  which  by 
law  they,  he,  or  she  now  are,  or  is,  or  at  any  time  hereafter 
may  be  subject  and  liable."  Now  does  not  this  provision 
leave  every  proprietor  subject  to  the  same  liability  as  he 
was  before  the  act  passed  ?  By  common  law,  he  might  have 
been  sued  alone;  may  he  not,  therefore,  now  be  sued  alone? 
But  then  it  is  said  that  these  words  must  be  taken  subject 
to  what  follows,  which  is,  ^'except  so  &r  as  the  same  are 
affected  by  the  provisions  of  thb  act,  and  the  true  intent 
and  meaning  thereof."  Then  we  are  to  see  how  far  the 
other  sections  of  it  do  alter  the  individual  proprietors 
liability  or  relieve  or  discharge  him  from  it.  It  is  to  be 
remembered  that  the  section  expressly  provides  that  nothing 
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in  the  act  shall  extend  to  incorporate  the  company.  If  it  1842. 
did  incorporate  the  company  we  know  the  effect  would  be 
to  make  the  corporation  only  liable.  Now  section  1,  pro* 
▼ides,  that  '*it  woold  be  convenient  that  persons  having 
demands  against  the  said  company  should  be  entitled  to  sue 
the  secretary  of  the  said  company,  or  any  one  of  the  elected 
directors  thereof,  for  the  time  being ;"  and  then  it  enacts, 
that  '^  all  actions,  suits,  and  other  proceedings  to  be  com- 
menced, instituted,  or  prosecuted  against  the  said  com- 
pany," &c.,  ^' shall  and  lawfully  may  be  commenced, 
instituted,  and  prosecuted  against  the  secretary  for  the  time 
being,  or  against  any  one  of  the  elected  directors  for  the 
time  being,  of  the  said  company,  as  the  nominal  defendant, 
respondent,  or  defender  in  such  last  mentioned  actions, 
siiits^  or  proceedings,  for  or  on  behalf  of  the  said  company.** 
If  I  stood  here  alone  and  considering  the  words  of  the  pre- 
amble merely,  I  must  hold,  that  this  was  a  provision  in 
&vour  of  the  public,  against  the  company,  in  order  to 
remove  the  necessity  of  being  compelled  to  sue  all  tha 
individual  members ;  and  then  the  enacting  clause  carries 
out  that  intention.  Then  comes  section  10,  which  provides, 
that  if  any  proprietor  is  sued  in  respect  of  a  debt  due  from 
the  company  ''in  any  other  manner  than  under  the  powers 
and  authorities  for  suing  and  being  sued  hereinbefore  given, 
and  in  case  such  proprietor  or  past  proprietor  shall  by  virtue 
of  any  judgment  or  decree  obtained  or  made  in  such  action 
or  suit  be  compelled  to  pay  any  sum  or  sums  of  money, 
damages,  costs,  charges,  or  expenses,  then,  and  in  every 
such  case  such  proprietor  or  past  proprietor  shall  in  respect 
of  such  last  mentioned  sum  have  all  such  indemnities,  rights, 
powers,  and  remedies  in  all  respects  for  reimbursing  himself 
or  for  enforcing  contribution  in  respect  of  all  such  money 
so  paid  by  him  as  are  hereinbefore  given  where  execution 
shall  have  issued  upon  any  judgment  or  decree  obtained  in 
any  action  or  suit  instituted,  carried  on,  or  prosecuted  under 
and  by  virtue  of  the  powers  of  suing  and  being  sued  or 


826  CASES  ON    POINTS  OF   PRACTICE^    Q.    B. 

1 842.        under  or  by  virtue  of  any  other  powers  given  under  this  act ^ 
^T7^_      This  section  gives  those  persons  who  are  individually  sued 
«•  the  same  remedy  to  reimburse  themselves  in  the  same 

manner  as  if  the  action  had  originally  been  brought  against 
the  secretary.  And  also  by  sect  4,  it  is  provided,  '^  that 
no  person  having  any  demand  against  the  company  shall 
bring  more  than  one  action  or  suit  in  rei^pect  of  such  de- 
mand ;  and  in  case  the  merits  in  respect  of  any  such  demand 
shall  have  been  finally  determined  in  any  action  or  suit, 
then  the  proceedings  in  such  previous  action  or  suit  may  be 
pleaded  in  bar  of  any  such  other  or  subsequent  action  or 
suit  which  may  be  commenced  or  instituted  in  respect  of 
the  same  demand  against  the  secretary,  or  against  any  other 
director  or  proprietor  of  the  said  company.*^  Here  is  a 
provision  that  a  proprietor  being  sued  may  plead  a  former 
recovery  for  the  same  demand  in  answer  to  an  action  or 
suit  brought  against  him.  I  feel  that  it  is  quite  clear  that 
this  cannot  be  considered  as  a  plea  in  defence  to  the  action, 
but  that  it  is  merely  to  delay  the  defence.  It  is  said  by 
Mr.  Watson  that  the  only  question  is,  whether  this  is  an 
issuable  plea  ?  It  is  certainly  an  issuable  plea  in  one  sense, 
because  it  states  facts  which  may  be  traversed,  but  it  is  not 
an  issuable  plea  in  the  proper  sense  of  the  term,  because  it 
does  not  go  the  merits.  I  have  come  to  the  determination 
that  the  plea  is  dilatory,  as  it  is  nothing  more  than  a  plea 
in  abatement  It  is  only  an  attempt  to  give  another  action 
against  the  secretary  or  an  elected  director.  Then  the 
question  is,  whether  the  judgment  should  be  set  aside  on 
payment  of  costs  ?  And  upon  that  I  feel  more  doubt;  as 
there  is  a  correct  affidavit  of  merits ;  and  upon  the  whole,  I 
think  the  present  rule  should  be  absolute  on  payment  of 
costs,  and  the  last  plea  must  be  struck  out. 

Rule  absolute  accordingly. 
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1842. 

HuGOmS  V.  COATES. 

M^LATT  and  Chamock  shewed  cause  against  a  rule  nisi^  A  memoriiaof 
obtained  by  ErUj  for  setting  aside  the  warrant  of  attorney  deed,  under  53 
given  by  the  defendant  in  this  case,  the  judgment  signed  ^'mi^^J^ 
thefeon,  the  capias  issued,  and  to  discharge  the  defendant  ^{^^ 
out  of  the  custody  of  the  sheriff  of  Sussex,  on  the  ground  to  it,  altkoogh 
that  it  was  given  to  secure  the  payment  of  an  annuity,  which  ^ay  take  do 
was  void  under  the  Annuity  Act  of  the  53  Geo.  3,  c.  141,  j^^JhlTT^- 
I.  2,  on  the  ground  that  the  memorial  of  the  annuity  was  cv^d  it 
defective  in  describing  the  annuity-deed  as  an  indenture 
of  three  parts  instead  of  four  parts.     It  appeared  that  a 
sum  of  \&QOh  was  borrowed  in  the  year  1826  by  the  de- 
fendant, for  which  he  granted  an  annuity  of  225/1,  secured 
on  certain  West  India  property.     One  year's  annuity  was 
paid  and  no  more.     After  that,  the  defendant  went  abroad, 
and  had  not  since  returned   to  this  country  until  very 
lately.     Judgment  having  been  signed  on  the  warrant  of 
attorney  in  the  year  1827,  a  writ  of  capias  had  been  issued 
since  the  defendant's  return  to  England,  and  on  it  he  had 
been  arrested.     The  question  was,  whether  the  omission 
in  the  memorial  of  the  names  of  two  persons,  named  John 
Billinghurst  and  Matthew  Humphreys,  as  parties  of  the 
fourth  part  to  the  annuity-deed,  was  material,  so  as  to 
render  the  warrant  of  attorney  given  to  secure  the  pay- 
ment of  the  annuity  void.     It  appeared  by  the  affidavits, 
that  the  two  persons  who  were  parties  of  the  fourth  part, 
weie  merely  attorneys,  who  were  made  parties  to  the  deed 
in  order  that  they  might  get  it  enrolled  at  Antigua,  where 
the  real  property  was  on  which  the  Anuity  was  secured. 
Only  two  of  the  parties  to  the  deed  actually  executed  it. 
No  doubt  it  was  provided  by  the  53  Greo.  3,  c.  141,  s.  2, 
^  That  within  thirty  days  after  the   execution  of  every 
deed,  bond,  instrument,  or  other  assurance,  whereby  any 
annuity  or  rent-charge  shall,  from  and  after  the  passing 
of  this  act,  be  granted,  for  one  or  more  life  or  lives,  or  for 
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184S.        any  term  of  years,  or  greater  estate,  determinable  on  one 

"^^^^^^    or  more  life  or  lives,  a  memorial  of  the  date  of  every  such 

«•  deed,  bond,  instrument,  or  other  assurance,  of  the  names 

COATSS* 

of  all  the  parties  and  of  aO  the  witnesses  thereto,  and  of 
the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent-charge  shall  be  granted,  and  of  the  person  or  per- 
sons by  whom  the  same  is  to  be  beneficially  received,  the 
pecuniary  consideration  or  considerations  for  granting  the 
same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be 
enrolled  in  the  High  Court  of  Chancery,  in  the  form  or 
to  the  effect  following,  with  such  alterations  therein  as  the 
nature  and  circumstances  of  any  particular  case  may 
reasonably  require."  The  schedule  also  shewed  that  the 
names  of  the  parties  to  the  deed  ought  to  be  set  forth  in 
the  memorial.  That  must  mean,  however,  the  parties 
who  took  an  interest  under  the  deed,  or  those  who  exe- 
cuted it  Here,  however,  the  persons  in  quesdon.  Billing- 
hurst  and  Humphreys,  took  no  kind  of  interest  under  the 
deed,  and  did  not  execute  it  Supposing  only  one  of  the 
parties  had  executed,  it  would  operate  as  a  deed-poll,  and 
then  it  could  only  be  necessary  to  memorialize  the  name 
of  that  person  who  had  so  executed.  In  such  a  case,  the 
instrument  might  be  described  in  pleading  as  a  deed-poll 
I^  indeed,  the  attorneys  had  executed,  it  might  be  neces- 
sary to  memorialize  their  names.  The  case  of  Bucheridge 
V.  Flight  {a\  which  would  be  cited  on  the  other  side,  was 
merely  an  authority  to  shew  that  an  annuity-deed  mig^t 
be  memorialized  before  it  was  executed  by  all  the  parties. 
That,  by  no  means,  proved  that  it  was  necessaiy  to  state 
the  names  of  all  the  parties,  whether  they  took  any  interest 
under  the  deed  or  oat,  or  whether  they  executed  the  deed 
or  not  In  Barber  v.  Gamsan  {b),  it  was  held,  that  in  the 
memorial  of  a  warrant  of  attorney  to  confess  judgment,  as 
a  collateral  security  for  an  annuity,  it  is  not  necessaiy  to 
state  for  what  penal  sum  it  authorizes  a  confession  of  judg- 

(«)  6B.iiC.  49.  (6)  4  B.  &  Aid.  281. 
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ment.     So  in  Browne  v.  Rose  {a\  it  was  held^  that  the  me-        1849. 
moiial  of  an  annuity  need  not  state  the  names  of  the      hitoows 
attomies  to  whom  a  warrant  to  confess  judgment  is  given*  «• 

The  latter  case  was  very  similar  to  the  present,  for  the  two 
persons,  whose  names  were  omitted,  were  merely  attomies, 
to  whom  power  was  given  to  enrol  the  deed  at  Antigua. 
Fot  these  reasons,  it  was  submitted,  that  the  rule  ought  to 
be  discharged.  But  if  the  Court  should  be  of  opinion, 
that  within  the  meaning  of  the  statute,  the  memorial  was 
inaofficient,  the  warrant  of  attorney  should  only  be  set  aside 
on  equitable  terms. 

Erie  and  Martin  supported  the  rule,  and  contended  that 
die  Annuity  Act  was  to  give  information  to  all  parties  who 
were  making  inquiries  as  to  the  nature  of  the  deed,  and 
die  annuity  transaction.  Unless  aO  the  persons,  who  were 
parties  to  the  deed,  were  mentioned  in  the  memorial,  the 
required  information  was  not  communicated.  The  case  of 
Budteridge  v.  Flighty  to  which  allusion  had  been  made  on 
the  other  side,  was  a  clear  authority  to  shew  that  the  cir- 
cumstance of  the  parties  not  having  executed  the  deed,  was 
no  reason  why  their  names  should  not  be  memorialized. 
The  langui^  of  Liord  Tenterden  was  very  important,  as 
shewing  his  opinion  of  what  was  required  by  the  act  of 
Parliament  to  be  introduced  into  the  memoriaL  His  Liord- 
diip  said,  ''It  requires  that  the  memorial  should  specify  all 
the  parties  to  the  deed.  It  is  contended  that  no  person  is 
a  party  within  the  meaning  of  the  statute,  until  he  has  exe- 
cuted the  deed.  It  is  true,  that  he  is  not  until  that  time 
a  party  chaigeable,  but  still  he  may  be  a  party,  and  I  take 
die  expression  in  the  statute  to  mean,  aO  such  persons,  as 
upon  reading  the  deed,  appear  to  be  pardes."  From  the 
language  of  his  Liordship  there,  it  was  perfecdy  clear  that  the 
names  of  all  pardes  to  the  deed  must  be  introduced  into 
the  memoriaL    The  names  of  all  the  pardes  had  not  been 

(a)  6  Ttant.  124,  S.  C. ;  I  Mtnb.  478. 
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1842.        introduced  into  the  memorial  in  the  present  case,  and, 
HuGGiNs      therefore,  the  warrant  of  attorney  given  to  secure  an  an- 
V'  nuity,  not  r^ularly  memorialised,  ought  to  be  set  aside. 

The  present  application  was  made,  under  the  general 
Common  Law  power  of  the  Court  to  interfere  with  the 
warrant  of  attorney,  and  not  under  section  6  of  the  statute. 
Consequently,  the  Court  could  not  impose  equitable  terms, 
as  suggested  on  the  other  side.  The  provisions  of  section  6 
applied  to  applications  made  to  set  aside  the  annuity  deed 
itsel£ 

WiGHTMAN,  J. — It  seems  to  me,  that  upon  the  objections 
taken,  the  warrant  of  attorney  and  the  proceedings  thereon 
cannot  be  sustained.  The  act  of  53  Geo.  3,  c.  141,  s.  2^ 
requires,  ^^  that  within  thirty  days  after  the  execution  of 
every  deed,  bond,  instrument,  or  other  assuruice,  whereby 
any  annuity  or  rent-charge  shall,  from  and  after  the  passing 
of  the  act,  be  granted  for  one  or  more  life  or  lives,  or  for 
any  term  of  years,  or  greater  estate,  determinable  on  one  or 
more  life  or  lives,  a  memorial  of  the  date  of  everv  such 
deed,  bond,  or  instrument,  or  other  assurance,  of  the  names 
of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of 
the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent-charge  shall  be  granted,  and  of  the  person  or  per- 
sons by  whom  the  same  is  to  be  beneficially  received,  the 
pecuniary  consideration  or  considerations  for  granting  the 
same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be 
enrolled  in  the  High  Court  of  Chancery,  in  the  form  or  to 
the  effect  following."  Then  follows  the  schedule,  and  the 
instance  given  states  the  names  of  the  parties  to  the  in- 
strument, thus,  ''  A.  B.,  of  one  part,  C.  D.,  of  the  other 
part.**  Now  there  is  no  question  that  the  indenture  pur- 
ports to  be  of  four  parts  between  four  parties.  But,  in  the 
memorial,  it  seems  to  be  of  three  parts  only.  It  is  sud, 
that  though  prim&  fiune,  this  b  clearly  an  objection,  yet 
the  party  omitted,  is  not  a  party  who  had  any  interest  in 
the  transaction,  and  who  executed  the  deed,  he   being 
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merely  employed  to  act  as  an  attorney  to  get  it  entailed  1842. 
abroad ;  that,  in  reality,  he  was  not  a  party  to  it,  as  ^^"^''  * 
he  took  no  interest  in  it.  But  when  pressed  with  the  ^  »• 
question,  whether,  supposing  he  had  executed,  he  would 
not  then  have  been  a  party ;  it  was  admitted  that  he  would, 
and  that  his  name  must  have  been  stated  in  the  roemoriaL 
The  question  was  expressly  raised  and  decided  in  Buckeridge 
V.  Flighty  where  it  was  determined  that  the  names  of  parties 
who  appeared  to  be  such  on  the  face  of  the  deed,  should 
be  placed  in  the  memorial  as  parties  to  the  instrument, 
although  they  had  not  executed  it  at  the  time  the  me- 
morial was  enrolled.  That  case  goes  the  whole  length  of 
determining  that  the  memorial  is  to  contain  the  names  of 
the  persons  between  whom  the  indenture  purports  to  have 
been  made,  and  that  it  is  a  misdescription  if  any  one  of 
them  is  omitted.  If  the  &ct  of  having  executed  is  to  be 
taken  into  consideration,  it  would  not  be  necessaiy  that  the 
name  of  the  grantee  should  be  memorialized,  unless  he 
actually  executed  the  deed ;  but  it  was  not  contended  by 
Mr.  Piatt  that  it  would  not  be  necessary  to  memorialize  his 
name,  although  he  had  never  executed  it.  But  the  argu- 
menty  if  it  is  to  avail,  should  extend  to  this,  that,  whether 
the  name  of  the  parties  are  to  be  memorialized,  must  de- 
pend upon  their  having  executed  the  deed.  It  could, 
however,  hardly  be  sustained  to  that  extent  As  in  the 
present  case,  Billinghurst  and  Humphreys  were  described 
as  parties  to  the>  instrument,  and  their  names  are  not  me- 
morialized, the  omission  is  a  misdescription  which  would 
tend  to  mislead.  When  a  deed  is  memorialized,  the  parties 
to  it,  must  be  described  accurately,  and  if  a  deed  to  which 
there  are  four  parties  is  described  as  an  indenture,  to  which 
there  are  only  three,  it  is  a  misdescription  of  it  The  rule 
should,  therefore,  be  absolute,  to  set  aside  the  warrant  of 
attorney,  the  judgpnent,  and  subsequent  proceedings,  and 
the  defendant  should  be  discharged  out  of  custody,  he 
undertaking  to  bring  no  action.     The  grantee  of  the  an- 
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1842.        niuty  is  not  left  without  his  remedy,  as  he  may  muntain 
^^"jZ^^  an  action  to  recover  the  consideration.     With  respect  to 

9'  imposing  eqaitable  terms  as  a  condition  of  making  this 

rule  absolute,  that  cannot  be  done  upon  this  application. 

Rule  accordingly. 


Alexander  v.  Porter. 

mere  a  plain-  J  ERVIS  shewed  cause  against  a  rule  nisi,  obtained  by 
ticolars  of  de-  JameSy  for  a  new  trial  in  this  cause,  which  was  tried  before 
chtfgessubM-  the  sheriff  ou  January  the  11th.  It  was  an  action  for  the 
S^lrt  bS°°  P"^®  ^^  ^  poiiy>  sold  by  the  plaintiff  to  the  defendant  for  horse- 
J^^  credit  to  meat,  stabling,  and  attendance.  There  was  also  an  account 
for  pavmenti  for  money  paid.  The  defendant  pleaded  payment  of  21. 
tionbrouffht,  ^^^^o  Court.  The  writ  issued  on  the  3rd  of  June  last 
iliSI^tion°^n  '^^  plaintiff's  particulars  claimed  the  price  of  the  pony 
the  part  of  the   as  having  been  delivered  on  the  17th  of  May,  and  keep  of 

under-sheriff,  */  t^ 

that  the  jury  the  pony  to  the  23rd  of  June,  making  a  total  of  192.  13«. 
the  balance,^  In  the  same  particulars  the  plaintiff  gave  credit  to  the 
the  defendant     defendant  for  U  paid  on  the  deposit,  and  \2L  12*.  on  the 

not  haying  ob-  *  r        ' 

jected  to  the      resale  of  the  pony  on  the  23rd  June,  leaving  a  balance  of 

the  plaintiff       6/.  1*.  in  &vour  of  the  plaintiff;  it  was  objected  at  the  trial, 

daim  in'his       ^^  ^®  P^*^  ^^  ^^  defendant,  that  the  plaintiff  could  not 

particulars.        recover  for  the  keep  of  the  pony  beyond  the  3rd  of  June, 

der-sheriff  was   that  being  the  date  of  the  writ     This  objection,  however, 

^  ^^'      was  not  made  until  the  under-sheriff  was  summing  up.  The 

under-sheriff  told  the  jury  that  both  sides  of  the  account 

must  be  considered  by  them,  and  if  the  defendant  had  the 

benefit  of  the  12/.  12«.  which  were  received  after  the  action 

was  brought,  the  plaintiff  was  entitled  to  his  claim  for  the 

keep  of  the  pony  up  to  the  time  when  the  pony  was  sold, 

even   though   after  action  brought     The  jury  found  in 

favour  of  the  plaintiff  for  3/.  \2s.    The  objection  was,  that 

the  under-sheriff  had  misdirected  the  jury  with  respect  to 
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allowing  the  plaintiiFto  recover  for  a  claim  accruing  after       1842. 

action  brought  It  was  submitted,  however,  that  the  direc-    alexandkb 

don  was  riirht    If  the  plaintiff  was  not  entitled  to  recover      ^  '• 

for  the  keep  of  the  pony  up  to  the  23rd  of  June,  neither  was 

the  defendant  entitled  to  the  benefit  of  the  12/.  I2s.  received 

by  the  plaintiff  on  that  day  on  the  re-sale  of  the  pony. 

The  defendant  could  have  no  right  to  bind  the  plaintiff  to 

his  particulars  on  one  side  and  not  be  himself  bound  by 

them  on  the  other.     In  Lamb  v.  Michlethwaite  (a),  where  a 

plaintiff  erroneously  inserted  in  the  particulars  of  demand 

88  among  the  payments  for  which  he  gave  credit,  an  article 

which  in  feet  had  not  been  paid  for,  but  returned,  it  was 

held  by  the  full  Court  of  Queen's  Bench  that  the  judge 

tiying  the  cause  left  it  rightly  to  the  jury  to  say  whether  in 

feet  the  balance  of  the  whole  account  was  or  was  not  in  the 

plaintiff's  fevor.   The  remarks  of  Mr.  Justice  Patteson  in  that 

case  were  important.    His  Lordship  there  said,  ^*It  appears 

that  the  original  bill  was  for  949/.  lOi.   It  was  subsequently 

reduced  by  payments  made  at  various  times  to  a  sum  of 

9202.  10#.     For  the  difference  between  that  sum  and  the 

amount  of  the  original  demand,  I  am  of  opinion  that  the 

plaintiff  is  entitled  to  recover,  notwithstanding  the  mistake 

in  his  particulars.     The  amount  of  an  article  which  wasf,  in 

feet,  returned,  but  not  paid  for,  though  erroneously  placed 

among  the  payments  on  the  credit  side  of  the  account, 

cannot  be  held  to  be  binding  on  the  plaintiff.    The  finding 

of  the  jury  is  conclusive  on  the  feet."    Unless,  in  the  present 

case,  the  defendant  had  the  benefit  of  the  12/L  12«.,  the 

[daintiff  would  be  entitled  to  a  much  larger  verdict 

James,  in  support  of  the  rule,  contended  that  in  order  to 
support  the  finding  of  the  jury,  it  must  be  decided  that  the 
plaintiff  could  recover  for  a  claim  which  had  accrued  after 
the  commencement  of  the  action.  This  finding  was,  in 
pursuance  of  the  direction  of  the  under-sheriff,  but  which 

(a)  Ante,  vol.  9,  p.  531,  O.  S. 
VOL.   I. — N.   8.  H  H  H  D.   P.   C. 
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1842.        was  clearly  wrong.     If  the  calculation  suggested  by  the 
^^j^^j^jjg^    under-fiheriff  was  allowable,  and  that  a  balance  of  the  ac- 
••  counts  between  the  parties  was  thus  to  be  struck,  the  pro- 

ceeding would  be  more  like  an  inquiry  in  a  Court  of 
Equity,  than  an  action  at  law.  The  plaintiff  must  be  bound 
by  his  particulars,  and  as  it  appeared  that  he  claimed  bj 
them  a  sum  accruing  due  after  action  brought  for  that 
amount,  he  could  not  recover. 

CoLERiDGB,  J. — ^If  you  take  one  side  of  the  account,  joa 
must  take  the  other.    I  think  the  under-sheriff  has  done 
right,  as  the  substance  of  his  direction  is,  that  both  sides  ct 
the  account  must  be  taken  together,  and  the  verdict  fixmd 
for  the  balance.     If  he  had  not  taken  this  view,  the  verdict 
would  have  been  for  a  much  larger  sunu     What  I  do  in 
this  case,  is  no  anomaly.     We  must  look  at  what  the  partiei 
consented  to,  for  I  look  on  this  as  quite  a  matter  of  consent; 
the  plaintiff  claims  charges  which  have  accrued  since  the 
date  of  the  action,  he  giving  credit  to  the  defendant  ibr 
what  he  had  received  since  the  date  of  the  action.    ITie 
defendant  must  have  known,  from  the  particulars,  tint  it 
was  the  intention  of  the  plaintiff  to  do   so.     He  should, 
therefore,  have  objected  in  the  early  part  of  the  cause, tot 
balance  of  accounts  being  thus  stated.     No  objection,  how- 
ever, is  taken  to  the  course  adopted  by  the  plaintiff,  until 
the  sheriff  was  summing  up.     The  defendant  has  no  right 
thus  to  avail  himself  of  credit  given  to  him  for  payments 
made  since  the  commencement  of  the  cause,  and  exclude 
the  plaintiff  from  the  benefit  of  charges  made  by  him,  in 
respect  of  claims  accruing  after  the  commencement  of  the 
cause ;  the  present  rule  must,  therefore,  be  dischaiged. 

Ruled! 
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1842. 

In  the  matter  of  Hadland. 
TjL  UMFREY  moved  for  a  rule  to  shew  cause  why  a  writ  In  a  oommit- 

inent  of  a  bank* 

of  habeas  corpus  should  not  issue^  directed  to  the  sheriff  nipt,  for  not 
of  Northamptonshire,  for  the  purpose  of  bringing  up  the  "^^^ 
body  of  a  person  named  Hadland^  a  bankrupt,  who  had  questiontputto 
been  committed  for  not  satisfactorily  answering  the  ques-  course  of  an 
tions  of  certain  commissioners  of  bankrupt     The  subject  the  qnestioni 
of  the  questions,  in  respect  of  the  answers  to  which  the  J^l^l^^iSi 
committal  had  taken  place,  was  a  matter  which  had  occurred  ^  commit- 

*"  ment  proceeds 

many  years  before  the  examination,  and  related  to  the  pro-  sbouldbe  set 
ceeds  of  certain  cattle  sold  at  a  fair  at  some  few  miles  dis-  ticolariie^rad 
tance  from  Northampton.    A  variety  of  questions  were  put  ****'!l^J^'^ 
upon  this  subject,  and  ultimately  this  was  propounded,  gationofthe 
^^Have  you  any  further  account  to  give  of  the  amount  of  beennnsatis- 
money  in  your  possession,  on  Tuesday,  the  30th  of  No-  Jj|J2en "  "^ 
vember  last,  or  of  the  mode  in  which  you  disposed  of  it  T 
The  bankrupt's  answer  to  this,  was,  '  No  I'    In  the  com- 
mitment, this  question  and  answer  were  set  out,  and  then 
the  warrant  proceeded,   '^  Several  of  which  answers  not 
being  satis&ctory,  and  particularly  his  answer  to  the  last 
question,  these  are  to  require,  &c.,  and  full  answers  make 
to  our  or  their  satisfaction,  to  the  questions  so  put  to  him 
by  us  as  aforesaid.''    Two  objections  might  be  made  to 
the  commitment  in  the  present  case ;  first,  the  questions 
put  were  not  relevant  to  the  matter  then  the  subject  of  in- 
quiry ;  and,  secondly,  the  particular  questions  out  of  the 
vast  number  asked  and  answered,  in  the  course  of  the  in- 
quiry, were  not  specified.     It  was  impossible  to  judge  what 
the  answers  were,  which  had  not  given  satisfaction,  and  as 
they  were  not  specified,  the  Court  could  not  judge,  whether 
they  were  sufficient  or  not     Whether  an  adequate  ground 
for  the  commitment  of  the  defendant  really  existed,  the 
Court  could  not,  on  the  &ce  of  the  commitment,  discover. 

Rule  granted 
H  H  H  2 
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1842.  JkRUer  appeared  to  shew  cause  against  the  rule. 

In  the  matter  of 

Hadlakd.         Colebidge^  J. — ^I  will  read  the  affidavits,  and  consider 
the  commitment,  and  express  my  opinion  on  another  day. 

Cur.  ado.  tndt. 

CoLERiDOE,  J. — ^This  was  a  rule  to  shew  cause,  why  a 
habeas  corpus  should  not  issue  for  the  discharge  of  a  bank- 
rupt, committed  by  commissioners.  The  warrant  set  out  on 
the  aflBdavit,  recites  the  whole  of  a  very  long  examination, 
embracing  transactions  of  a  very  distant  period,  and  ex- 
tending through  twenty-two  closely  written  brief  sheets, 
the  last  question  is,  ^'  Have  you  any  fiurther  accoont  to  ^ve 
of  the  amount  of  money  in  your  possessicm,  on  Tuesday, 
the  30th  of  November  last,  or  of  the  mode  in  which  you 
disposed  of  it,  to  which  the  answer  is  ^  No  T"  and  the  war- 
rant then  proceeds,  ^'several  of  which  answers  not  being 
satis&ctory,  and  particularly  his  answer  to  the  last  question, 
these  are  to  require,  &c.,  until  he  shall  submit,  &c.,  and 
full  answers  make  to  our  or  their  satis&ction  to  the  ques- 
tions so  put  to  him  by  us  as  aforesaid.**  Objections  were 
made  to  the  nature  of  much  of  the  inquiry  instituted  by 
the  commissioners,  on  the  ground  of  the  remote  period  to 
which  it  related,  and  its  immateriality  of  the  then  existing 
subject  of  inquiiy.  It  does  not  appear  to  me  necessary 
to  go  into  these,  because  I  concur  entirely  with  another 
which  was  also  relied  on,  as  to  the  form  of  the  concluding  part 
of  the  recital  of  the  warrant  The  commissioners  state, 
that  several  out  of  nearly  a  thousand  answeis  are  unsatis- 
fisu^tory  as  to  them :  if  they  stopped  there,  how,  on  the  one 
hand,  can  the  Court  judge  of  the  propriety  of  the  commit- 
ment ;  it  may  be,  that  they  are  dissatisfied  with  an  evasive 
or  incredible  answer  to  an  irrelevant  question,  or  with  one 
which  the  Court  might  think  ought  to  have  satisfied  them, 
or  which,  at  least,  ought  to  have  led  to  further  questioning 
and  explanation,  before  it  was  made  a  ground  for  com- 
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mittal ;  on  the  other  hand,  how  can  the  banknipt,  with  this  1842. 
yague  information  of  the  ground  of  committal,  set  himself  in  the  matter  of 
to  prepare  for  a  more  satis&ctory  answering.  It  is  an  ea-  Hadland. 
sential,  perhaps  the  most  important  of  all  the  requisites,  in 
a  warrant  of  commitment,  that  it  should  state  the  offence 
for  which  the  commitment  takes  place.  This  feils  to  do  so ; 
nor  is  it  helped  by  the  addition  of  the  words,  ^'particularly 
his  answer  to  the  last  question,"  that,  supposing  it  to  have 
been  sufficient  cause,  if  stated  alone,  is  not  stated  as  the 
whole  of  the  cause.  The  bankrupt  may,  therefore,  be  com- 
mitted, and  one-half  of  that  which  may  have  moved  the 
eommiasioners  to  issue  the  warrant,  and  without  which 
they  could  not  have  done  so,  may  have  been  immaterial 
matter.  But  it  could  not,  I  think,  if  it  had  stood  alone, 
have  been  free  from  objection,  because  where  a  bankrupt 
has  gone  through  a  long  examination,  and  says,  he  can  give 
no  further  account,  the  commissioners  should  particularize, 
and  point  out  as  to  what  parts,  or  in  what  respects  they 
require  fidler  or  better  answers,  before  they  proceed  to 
committal    This  rule,  therefore,  must  be  made  absolute. 

Rule  absolute. 


Spence  v.  Clarkson. 
Addison  shewed  cause  affainst  a  rule  nisi,  obtained  by  On  shewing 

^  cause  against  a 

Btiss,  requiring  the  defendant  to  shew  cause  why  two  sums  rule  requiring 
of  IL  6t.  Sd.  and  lAL  2s.  should  not  be  paid  by  him,  cauMwhya  ^ 
pursuant  to  an  award  made  under  a  judge's  order,  since  JJ^^bc 
made  a  rule  of  Court,  and  the  allocatur  thereon,  as  well  pwd  purtuut 

to  an  award,  in 

as  the   costs  of  the  present  rule.     The  application  was  order  to  issue 
made  for  the  purpose  of  enabling  the  plaintiff  to  issue  8^^tri^2 
execution  pursuant  to  1  &  2  Vict  c  110,  s.  18,  if  this  Vict  c.  no, 

S*    •Of  Iv  18 

competent  to 
take  any  objection  whidi  would  be  available  on  sbewing  cause  against  a  rule  for  an  attachment 
for  non-penormance  of  an  award ;  and,  therefore,  if  it  is  doubtful  whether  the  award  is  good,  the 
Court  will  not  make  a  rule  absolute  for  payment  of  the  money,  pursoaBt  to  the  award. 
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1842.        rule  should  be  made  absolute.     It  was  an  action  for  use  and 

fipKNCB       occupation,  and  for  money  paid  by  the  plaintiff  for  the  use 

_    ^'  of  the  defendant.     An  order  of  reference  was  made  after 

Claakson. 

the  cause  had  proceeded  to  issue.     There  was  but  one 

issue.  The  reference  was  on  the  terms,  among  others, 
that  the  costs  of  the  cause  and  award,  and  all  other  costs 
and  charges  should  abide  the  event  of  the  award.  The 
submission  was  of  all  matters  in  dispute  in  the  cause.  The 
arbitrator  made  his  award  in  these  terms:  "  first,  I  find  and 
award,  that  there  is  justly  due  and  owing  firom  Clarkson 
to  Spence,  the  sum  of  IL  6s,  3d,  and  no  more ;  and  I 
further  award,  certify,  and  declare,  that  it  was  due  at  the 
commencement  of  the  action,  and  the  said  sum  might  have 
been  recovered  in  the  liberty  Court  of  Richmond,  in  York- 
shire." Several  objections  might  be  made  to  the  awards 
and  which  were  available  in  shewing  cause  against  this 
rule,  in  the  same  manner  as  against  a  rule  for  an  attach- 
ment Thb  was  so  held  in  the  case  of  Kerr  v.  Jestan  (a). 
First,  the  award  was  not  final.  There  were  two  counts  in 
the  declaration,  one  for  use  and  occupation,  and  another 
for  money  paid  for  the  use  of  the  defendant  In  the 
award  it  was  not  stated  in  respect  of  which  claim  the 
money  was  due.  That  was  not  sufficient  The  case  of 
In  the  matter  of  Arbitration  bettoeen  Tribe  and  Upperton  (ft), 
the  Court  held,  that  an  arbitrator  was  bound  to  dispose  of 
every  matter  submitted  to  him,  and,  therefore,  the  award, 
in  that  case,  not  having  disposed  of  all  the  matters  referred, 
was  set  aside  as  not  being  final  Again,  the  arbitrator  did 
not  order  that  the  sum  which  he  found  due,  should  be 
paid,  nor  did  he  dispose  of  the  cause  by  a  stet  processus, 
or  otherwise,  nor  did  he  state  that  he  made  his  award  of 
and  concerning  the  matters  referred  to  him.  Several 
authorities  shewed  that  these  were  essential  defects  in  the 
award.  In  the  matter  of  Arbitration  between  Leeming  v. 
Feamley  (c),  a  replevin  suit,  and  all  matters  in  difference, 

(a)  Ante,  p.  340.  (c)  5  B.  &  Ad.  403. 

(6)  5  Ad.  &  £1.  295. 
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touching  the  distress,  were  referred  to  arbitration;   the        1842. 
costs  of  the  suit  to  abide  the  event.      The  arbitrator       spencb 

awarded,  that  the  rent  was  14/..  and  that  6L  were  due  for    _    «• 

.  ,  ...  Clarkson. 

rent,  at  the  time  of  the  distress ;  that  the  plaintiff,  in  re- 

[devin,  should  pay  the  defendant  621,  and  that  the  action 
should  be  no  further  prosecuted.  It  did  not  appear  for 
what  rent  the  defendant  had  avowed.  The  Court  held, 
that  the  award  did  not  shew  who  ought  to  pay  the  costs 
which  were  to  abide  the  event  of  the  suit,  and,  consequently, 
that  it  was  not  final.  So  in  Norris  v.  Daniel  (a),  where  the 
costs  of  an  action  and  an  award  were  to  abide  the  event  of 
the  award,  and  the  arbitrators  found  that  the  plaintiff  had 
a  good  cause  of  action  on  five  out  of  eight  counts ;  that 
the  defendant  should  pay  6L  damages ;  and  that  no  further 
proceedings  should  be  had  in  the  action.  It  was  there  held, 
that  there  was  no  award  as  to  the  three  counts,  beyond  the 
five  on  which  the  plaintiff  was  found  to  have  a  good  cause 
of  action,  and  no  event  to  authorize  the  taxation  of  costs  on 
those  counts;  consequently,  that  no  part  of  the  award  could 
be  sustained.  Again,  in  Gisbume  v.  Hart  (&),  a  cause,  con- 
taining a  count  on  a  promissory  note,  and  on  the  declaration, 
an  account  stated,  was  referred  to  an  arbitrator,  who  found 
that  the  plaintiff  had  good  cause  of  action  for  the  amount 
of  the  promissory  note  mentioned  in  the  pleadings,  but  did 
not  dispose  of  the  count  on  tlie  account  stated.  The 
Court  of  Exchequer  there  held,  that  the  award  was  in- 
sufficient If,  however,  there  was  any  doubt  as  to  the 
sufficiency  of  the  award,  the  Court  would  not  grant  an 
attachment  to  enforce  it ;  as  in  Thornton  v.  Hornby  (c), 
where  upon  reference  to  a  surveyor  of  a  cause,  and  all 
matters  in  difference,  an  award  that  the  defendant  had  over- 
paid the  plaintiff  34/L  was  held  not  sufficient  to  entitle  the 
plaintiff  to  enforce  the  award  by  attachment  If  the  Court 
would  not  enforce  an  award  of  doubtful  validity,  by  an  at- 

(a)  10  BiBg.  507.  S.  C.  5  M.  &  W.  50. 

(6)  AiUt,  vol.  7,  p.  402,  O.  S. ;  (c)  8  Bing.  13. 
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1842.       tachment,  it  would  not  make  the  present  role  absolute,  it 
^^^j^    being  a  proceeding  in  substitution  of  an  attachment. 


9. 

Clabuon. 


BHs8,  in  support  of  the  rule,  contended  that  by  taking 
the  whole  of  the  award,  including  the  recitals  together,  the 
arbitrator  must  be  considered  as  having  disposed  of  the 
cause  in  conformity  with  the  submission.  The  cases  dted 
on  the  other  sdde,  did  not  affect  the  validity  of  the  present 
award,  because  the  awards  in  those  cases  were  cleariy 
distinguishable  fix>m  it  He  submitted  that  after  the  case  of 
Janes  v.  WilUams  (a),  which  authorized  such  an  application 
as  the  present,  the  rule  must  be  considered  as  grantable  ex 
debito  justitias. 

WiGHTMAN,  J. — When  such  a  rule  as  the  one  now  ap- 
plied for  is  made  absolute,  it  is  final  on  the  parties.  It 
seems  to  me,  that  it  is  doubtful  whether  a  party  is  entitled 
to  have  the  rule  ex  debito  justitiae.  The  difficulty  is,  that 
if  it  is  uncertain  whether  the  award  is  good,  the  Court  will 
not  interfere.  I  think  that  without  deciding  precisely  that 
the  award  is  bad,  there  is  too  much  doubt  for  me  to  inter- 
fere, by  allowing  the  rule  to  be  made  absolute,  when  I 
know  what  summary  proceeding  would  be  the  result. 

Rule  discharged,  without  costs, 
(a)  11  Ad.  &  El.  175. 


Williams  v.  Nicholas. 

Where  an  ac  Xx  UGH  HILL  moved  for  a  rule  to  shew  cause  why  the 
to^overX^  Master's  taxation,  in  this  case,  should  not  be  reviewed  at 

amount  of  an 

attorney's  bill,  and  it  is  referred  to  taxation,  by  the  usual  order  obtained  at  the  instance  of  the 
defendant,  the  Master  has  power  to  determine  whether  certain  items  were  necessary,  and  the 
Court  will  not  review  his  uxation  on  the  ground  Uiat  such  disallowance  is  an  excess  of  ions- 
diction. 
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the  instance  of  the  plaintiff's  attorney,  on  the  ground  that  1842. 
he  had  exceeded  his  jurisdiction  in  disallowing  certain  Williams 
costs.  It  appeared,  that  cross  actions  were  pending  Z'- 
between  the  same  parties,  one  in  this  Court,  and  the  other 
in  the  Court  of  Exchequer.  In  the  action  Nicholas  v. 
fFUHanu,  which  was  brought  in  the  Court  of  Exchequer, 
an  order  was  obtained  on  the  5th  of  February,  to  try  it 
before  the  sheriff.  Notice  of  trial  was  given  in  the  month 
of  February,  in  the  same  year.  Subsequendy  an  order 
was  made,  on  payment  of  costs,  rescinding  the  order  for 
trying  the  cause  before  the  sheriff.  An  appointment  was 
obtained  by  the  plaintiff  for  taxing  those  costs  on  the  19th. 
It  was  attended  and  adjourned  on  the  ground  that  the  affi- 
davit of  increase  was  insufficient,  and  the  taxation  was  not 
completed  until  the  15th  of  March.  Pending  the  taxation 
a  notice  of  trial  was  given  on  the  27  th  of  February,  for  ihc 
then  next  Spring  Assizes.  On  being  served  with  this 
notice,  the  attorney  applied  to  his  client  on  the  subject  of 
the  action,  and  he  gave  him  directions  to  retain  two  counsel, 
and  also  paid  him  25L  towards  the  expenses  of  the  trial. 
Subsequently,  the  record  was  withdrawn,  and  on  behalf  of 
the  defendant  Williams,  an  application  was  afterwards 
made  to  the  Court  of  Exchequer,  for  the  costs  of  the  day, 
that  application  was  referred,  by  consent,  to  the  Master  in 
the  Exchequer,  who  gave  his  decision  against  the  appli- 
cation, on  the  ground  that  the  necessary  proceedings  had  not 
been  completed,  for  rescinding  the  order,  directing  the 
cause  to  be  tried  before  the  sheriff,  and  that  the  defendant 
Williams  had  no  right  to  make  preparations  or  incur  ex- 
pense for  the  trial  at  the  Assizes,  as  the  judge's  order  for 
trying  the  cause  before  the  sheriff  still  remained  in  force. 
An  action  was  afterwards  brought  by  the  attorney  against 
his  client,  Williams,  to  recover  the  amount  of  his  bill  of 
costs  for  the  business  done  in  both  actions,  and  an  order 
for  taxation  having  been  obtained,  the  same  objection  was 
made  to  the  attorney's  bill  by  his  client,  which  had  been 
previously  made  between  the  parties,  and  it  was  urged  that 


842  CASES  ON   POINTS  OF   PRACTICBy   Q.    B. 

1843.       as  it  was  by  the  attorney's  de&ult,  that  he,  Williams^  had 

^J^-v-^    been  hindered  firom  recovering  the  costs  of  the  day  from 

V.  Nicholas,  (the  plaintiff  in  the  cross  action,)  the  attorney 

Nicholas* 

was  not  entitled  to  charge  him,  Williams,  with  any  part  of 

those  costs.  The  Master  admitted  the  objection,  and  dis- 
allowed all  the  costs  incorred  fix>m  the  time  at  which  the 
order  was  made  for  rescinding  the  judge's  order  to  try 
before  the  sheriff,  and,  by  such  disallowance,  a  bill  of  1672. 
was  reduced  by  the  sum  of  11221  14«.  It  was  now  sub- 
mitted, on  behalf  of  the  attorney.  Parry,  that  in  so  doing, 
the  Master  had  exceeded  the  powers  with  which,  as  an 
officer  of  the  Court,  he  was  invested*  When  a  bill  was 
referred  for  taxation,  after  action  commenced,  the  only 
question  which  the  Master  could  entertain,  was,  whether 
the  business  had  been  actually  done,  and  to  fix  the  charges 
acoording  to  the  course  of  practice.  If  the  client  wished 
to  reserve  his  right  of  objecting  to  his  liability,  in  respect 
of  certain  items,  a  special  order  for  that  purpose  ought  to 
have  been  drawn  up.  In  Evems  v.  Taylor  (a),  it  was  held, 
that  the  Master,  to  whom  a  bill  of  costs  is  referred  for 
taxation,  has  no  power  to  inquire  into  the  fact,  whether 
the  business  charged  for,  was  agreed  to  be  done  for  costs 
out  of  pocket ;  and  in  Jones  v.  Roberts  (&),  where  an  actioa 
was  brought  to  recover  an  attorney's  bill  of  costs  incurred 
in  several  distinct  transactions,  as  to  some  part  of  which, 
the  client  disputed  his  liability,  on  account  of  the  n^li- 
gence  of  the  attorney,  but  the  other  part  was  not  disputed; 
the  Court  refused  to  order  the  Master  to  tax  the  disputed 
part  of  the  bill  separately  from  the  rest,  a  judge's  order  to 
tax  having  been  before  obtained  on  the  usual  terms.  There, 
Mr.  Baron  Vauffhan  said,  ^^  the  bill  having  been  sent  to  be 
taxed  on  the  common  order,  you  are  precluded  by  it.  In 
Heald  v.  Hall  (c),  it  was  held,  that  although  the  Master  on 
taxation,  has  not  jurisdiction  to  determine  whether  acts 
done  by  the  attorney  were  usefril,  he  may  determine  what 

(a)  Ante,  vol.  2,  p.  349,  O.  S.  (c)  lb.  p.  163. 

(b)  lb.  p.  656. 
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were  necessaiy.  That,  it  was  submitted,  was  not  an  authority        1 B42. 
against  the  present  application,  because  here,  ihe  client,  by     wiluaiw' 
obtaining  the  order  for  taxation,  admitted  his  liability,  and,  <»• 

therefore,  the  only  question  left  for  the  Master  to  deter- 
mine was,  whether  the  amounts  charged  were  correct  It 
was  also  submitted  that  even  if  the  Master  had  not  exceeded 
his  authority,  he  had  not  exercised  a  sound  discretion. 

Coleridge,  J. — There  are  authorities  to  shew  that  the 
Ifaster  has  a  right  to  consider  whether  certain  items  should 
be  allowed,  although  the  party  cannot  deny  the  retainer, 
or  his  general  liability  to  pay  something. 

Cur.  adv,  vulL 

CoLERiDOE,  J. — This  is  an  application  to  review  the 
Master's  taxation  of  a  bill  of  costs,  delivered  by  Parry,  an 
attorney,  to  Williams,  his  client,  the  order  for  taxation 
having  been  made  after  Parry  had  commenced  an  action 
for  the  recovery  of  the  amount  of  his  bill;  the  usual 
undertaking  having  been  given.  In  the  suit  of  Nicholas  v. 
fPilUams,  in  which  Parry  was  the  defendant's  attorney,  the 
defendant  had  become  entitled  to  the  costs  of  the  day,  but 
on  taxing  them,  the  Master  had  disallowed  the  whole,  on 
the  ground  that  from  some  defect  in  the  proceedings  of  the 
plaintiff,  the  whole  were  unnecessary  and  should  not  have 
been  incurred.  This  taxation  was  acquiesced  in,  so  fitr  as 
appears,  or  if  complained  of,  was  affirmed.  Parry  then  sues 
the  defendant  for  the  amount  of  his  bill,  in  which  are  included 
the  costs  so  disallowed ;  an  order  for  taxation  having  been 
made,  the  Master  has  disallowed  these  charges  on  the  same 
ground  as  before.  It  is  objected  that  this  is  an  excess  of 
authority ;  that  on  such  a  taxation  the  Master  has  nothing 
to  do,  but  to  see  that  the  work  charged  for  has  been  done, 
and  the  charges  regular ;  that  the  undertaking  waives  all 
question  of  liability  as  regards  the  retainer ;  and  that  as  to 
the  propriety  of  the  attorney's  conduct,  or  the  benefit  re- 
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1842. 


Williams 

V. 

Nicholas. 


salting  fix>in  it  to  the  client,  the  attorney  has  a  right  to 
have  the  question  submitted  to  a  jury.  To  a  certain  extent 
this  is  true ;  but  where  in  the  course  of  a  cause,  certain 
steps  are  necessary  or  unnecessary  to  be  taken  according  to 
the  practice  of  the  Court;  whether,  according  to  directions 
of  the  judges,  certain  expenses  are  allowed  to  be  incurred, 
to  this  extent  I  am  of  opinion  that  the  Master  may,  and 
alone  profitably  can  inquire,  and  I  have  ascertained  that  it 
is  the  ordinary  practice  of  the  Masters  to  inquire  to  that 
extent.  It  does  not  appear  to  me,  that  in  the  present 
instance,  the  Master  has  gone  beyond  this  limit,  and  when 
I  find  that  the  same  disallowance  has  either  been  con- 
firmed, or  has  not  been  contested  as  between  party  and 
party,  (and  if  it  could  have  been  quarrelled  with,  it  would 
have  been  the  duty  of  the  present  complainant  to  have 
complained,  on  behalf  of  his  client,  as  he  now  complains 
on  his  own  account,)  I  have  good  reason  for  concluding 
that  there  is  no  real  ground  for  quarrelling  with  the  Mas- 
ter's decision  upon  the  merits.  There  will,  therefore,  be 
no  rule. 

Rule  refused. 


Where  a  de- 
fendant had 
pleaded  two 
pleas  to  the 
same  cause  of 
action  alleged 
in  the  declara- 
tion, one  of 
which  was  dis> 
allowed  by  a 
judge,  and  he 
afterwards 
pleaded  them 
to  different 
parts  of  the 
same  cause  of 
action,  the 
Court  refused 
to  set  them 
aside. 


Daniels  v.  Lewis. 

M.  HIS  was  an  action  by  indorsee  against  the  acceptor  of  a 
bill  of  exchange  for  2000/1  The  declaration  contained 
only  one  count,  viz.  upon  the  bill  To  this,  the  defendant 
had  applied  for  leave  to  plead;  1st  a  plea  traversing 
the  acceptance  ;  2ndly,  as  to  100/L  a  set-off  of  lOOiL, 
the  amount  of  a  wager  won  by  the  defendant  of  the  plain- 
tiff, as  to  whether  the  dealer  at  whist  could  shew  the  trump 
card  without  losing  his  deaL  On  applying  to  Coleridgey  J., 
for  leave  to  plead  the  above  pleas,  it  was  admitted  by  the 
defendant  that  the  second  plea  had  been  disallowed  as  an 
improper  plea  by  Wightmatiy  J.,  in  another  action  of  the 
same  description,  between  the  same  parties;  on  whicb 
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Coleridge^  J.,  referred  the  parties  to  Wightmany  J.,  who        1842. 

again  refused  leave  to  permit  the  plea  to  be  pleaded.     The     ^'n^^''^ 

defendant  subsequently  went  before  Pattesoriy  J.,  to  obtain  <»• 

Lkwis* 
further  time  to  plead,  and  he  gave  till  the  next  day  but 

one,  Saturday,  at  12  o'clock,  on  the  usual  terms.  Instead, 
however  of  availing  himself  of  the  extra  time  thus  allowed, 
just  before  his  original  time  for  pleading  had  expired,  the 
defendant  delivered  the  following  plea,  "  As  to  100/. 
parcel  of  the  monies  in  the  declaration  mentioned,  a  tra- 
verse of  the  acceptance  of  the  bill  named  in  the  declaration. 
And  as  to  the  residue  of  the  monies  in  the  declaration 
mentioned,"  the  same  plea  of  set-off  which  had  been  twice 
^sallowed  by  Wigktmariy  J.  On  this,  Warren^  on  an  affidavit 
of  the  foregoing  facts,  had  obtained  a  rule  nisi  for  leave  to 
rign  judgment  as  for  want  of  a  plea.     Against  this 

Hoggins  shewed  cause.  First,  the  rule  must  be  dis- 
charged, as  the  affidavit  verified  the  picas  only,  and  not 
the  declaration.  It  is  impossible,  therefore,  to  say  to  what 
the  pleas  were  pleaded. 

Williams,  J.,  (to  Warren.)  What  do  you  say  to  that 
objection  ? 

Warren.  Certainly  the  affidavit  does  not  formally  verify 
the  declaration,  nor  is  a  copy  of  it  annexed ;  but  the  affi- 
davit expressly  states  that  the  declaration  is  one  in  which 
the  plaintiff,  as  indorser,  sues  the  defendant  as  acceptor  of 
a  bill  for  200il  [  Williams,  J.— But  how  do  I  know  what 
other  counts  there  may  be  ?]  The  objection  relied  on  by 
the  defendant  is  independent  of  the  contents  of  the  declar 
ration.  Whatever  it  may  be,  this  plea  is  intrinsically 
objectionable,  as  an  idle,  frivolous  plea,  and  a  manifest  con- 
tempt of  the  authority  and  decision  of  the  judges  who  had 
previously  twice  refused  to  allow  this  very  jdea  on  such 
grounds. 
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1842.  Williams,  J. — I  sdll  think  you  ought  to  have  Terified 

^^ZT^^^""^    the  declaration.     I  shall  allow  the  case  to  eo  on,  on  the 

•'  suinrestions  you  make. 

Liwia.  ^®  ^ 

Hoggins  then  shewed  cause  on  the  merits,  producing  an 
affidavit  which  supplied  the  deficiency  on  the  part  of  the 
plainti£P,  and  stated  that  the  set-off  was  in  respect  of  a  real 
and  bona  fide  wager.  Besides,  the  plea  alleged  a  legal 
defence.  However  trifling  a  wager  may  be,  it  is  perfecdy 
legal,  and  an  action  could  be  brought  on  it.  This  was  only 
one  plea  to  the  declaration,  and  the  judge  had  no  juris- 
diction to  refuse  to  allow  it,  as  the  statute,  4  Ann.  c.  16, 
applied  only  to  cases  where  there  was  more  than  one  plea 
to  the  same  subject  matter.  Whatever,  therefore,  may  be 
the  fisiulty  nature  of  the  plea,  in  respect  either  of  absurdi^, 
fidsity,  or  legal  insufficiency,  the  defendant  has  a  common 
law  right  to  plead  it,  and  the  plaintiff  must  either  plead  or 
demur  to  it  This  rule  must,  therefore,  be  discharged  with 
costs. 

Warren,  contr^.  First,  this  b  a  gross  trick,  and  contempt 
of  judicial  authority.  In  order  to  escape  being  under  the 
terms  to  take  short  notice  of  trial,  the  defendant  rejects  the 
additional  time  he  had  applied  for  and  obtained,  and  to 
oust  the  Judge  and  Court  of  jurisdiction,  instead  of  pleading 
the  two  defences  separately  to  the  same  matter,  turns  them 
into  one  plea  in  point  of  form,  to  difierent  parts  of  the  de- 
claration. '  This  is  doing  indirectly  what  he  cannot  do 
direcdy,  and  the  Court  will  not  permit  the  defendant,  who 
is  moreover  an  attorney  and  officer  of  the  Court,  to  do 
such  a  thing  with  impunity.  But,  secondly,  there  are  two 
pleas  to  the  same  matter  now  on  the  record ;  for,  as  there 
is  only  one  count  on  the  200L  bill,  the  traverse  of  the  ac- 
ceptance is  a  plea  to  the  whole  declaration :  and  then  the 
set-off  is  an  additional  plea  to  a  part  of  the  same  cause  of 
action.  That  is  the  true  effect  of  the  plea,  and  it  gives 
jurisdiction  to  the  Court  to  deal  with  the  plea.     The  plea 
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is  a  friyolous  one,  and  calculated  to  turn  the  administration        1842. 
of  justice  into  ridicule.     Persons  must  be  called  to  prove      jp^JJl^ir 
the   rule  of  whist,    and,  probably,  conflicting    evidence  •• 

given  as  to  whether  one  of  them  is  or  is  not  that  set  out  on 
the  record.  In  the  Scotch  Courts  such  questions  are  pro- 
hibited altogether. 

Cur.  ado.  vtUi. 

Williams,  J. — I  wish  I  could  have  satisfied  myself  in 
this  case,  that  I  had  jurisdiction  to  do  what  has  been  asked 
of  me  by  Mr.  Warren^  for  I  agree  with  him  that  this  is  a 
gross  contempt  of  the  authority  of  a  learned  Judge,  and 
also  the  plea,  viz.  the  set-off  is  a  highly  improper  plea  to 
be  put  on  the  record,  and  calculated  to  waste  the  time  of 
the  public  in  trying  it  I  cannot  but  perceive  that  there 
have  been  the  evasion  and  trick  pointed  out  by  the  plain- 
tiff's counsel,  in  converting  two  pleas  to  the  same  matter 
into  one  to  different  matters ;  but  still  as  it  now  stands,  it 
is  not  subject  to  my  authority,  nor  within  my  jurisdiction. 
The  defendant  had  a  right,  at  common  law,  to  plead  it 
without  giving  me  first  the  opportunity  of  exercising  my 
discretion,  which  I  derive  solely  fix>m  the  statute  of  Anne  ; 
as  that  is  confined  to  giving  or  withdrawing  leave  to  plead 
more  than  one  plea  to  the  same  matter.  As  to  Mr.  WarreiCs 
second  point,  that  a  traverse  of  the  acceptance  b  necessarily 
a  plea  to  the  whole  of  the  declaration,  I  do  not  think  that 
it  is  so,  as  pleaded.  It  does  not  profess  to  meet  the  whole 
declaration,  but  is  expressly  restrained  to  a  part,  to  which 
the  other  is  not  pleaded.  What  I  might  do  with  the  de- 
fendant, an  attorney,  in  respect  of  his  having  taken  his 
present  course,  if  I  had  jurisdiction,  may  be  another  matter. 
The  rule  will  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 
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1842. 

DoDSON  V.  Warne. 

The  Court  will  JJ..  HILL  moved  for  leave  to  enter  an  appearance  for  a 
for  a    lunatic  in  an  action  commenced  by  writ  of  summons,  and 


lS!tto\^1i^"  in  which  a  distringas  had  been  served.  The  writ  of  sum- 
tered,  after        mons  had  been  issued,  and  such  attempts  made  to  serve  the 

service  of  a  ... 

distringas  on  defendant,  who  was  a  lunatic,  and  confined  in  a  lunatic 

thea^/um,^ia  Asjlum,  as  induced  the  Court  to  grant  a  distringas.    It 

which  the  lu-  ^^g  gervcd  on  the  keeper  of  the  lunatic  asylum,  he  refiising 

fined,  ho  re-  to  allow  the  defendant  to  be  seen  by  the  person  endea- 

f  Qsinff  to  allow  ,  .         « 

theltefendant  vouring  to  scrve  the  writ  On  the  authority  of  Humphreys 
an  affi^Wt  of  ^'  f^ffi^^ifl)^  ^^  ^^^^^  proposed  that  a  rule  for  entering  an 
notice tothe  appearance  should  be  granted  in  this  form,  that  the  ap- 
plaintiflTs  in-  pearance  should  be  recorded,  on  production  to  the  Master 
an  appearance,  o^  ^^  affidavit  of  notice  to  the  keeper  of  the  lunatic  asylum, 

of  the  plaintiff's  intention  to  enter  an  appearance  for  the 
defendant,  and  that  he  should  proceed  therein  to  judgment 
and  execution. 

CoLEBiDQE,  J. — You  may,  on  the  authority  of  the  case 
cited,  take  a  rule  in  that  form. 

Rule  accordingly. 

(a)  6  M.  &  W.  89.    See  Rawson,  v.  Moss^  ante,  vol.  9,  p.  412, 0.  S. ; 
and  Janes  v.  Evans,  ib.  425. 


Burt  v.  Clench. 
SemUe,  that      JdERE  movcd  for  leave  to  file  an  additional  affidavit  on 

the  Court  will    ,    ,    , «     ^    ,       ,   - 

not  allow  aifi.  behalf  of  the  defendant,  in  answer  to  a  case  set  up  by  the 

to  he  used!  al!^'  plaintiff.     The  application  was  unusual,  but,  under  the 

M^^tedthat  P^^^*'^  circumstances,   it  was   submitted  that   injustice 

injustice  will  would  be  doue,  unless  it  was  irranted.     The  fiurts  were 

be  the  result  of  ^,  ^  .  /.  i       ,   ..      ,       , 

the  refusal.  these :  On  taxation  of  costs,  the  defendants  attorney  made 
an  affidavit  of  increase,  and  therein  stated  certain  &ct8, 
and  these  the  attorney  for  the  plamtiff  answered.     But  at 
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the  same  time  introcluced  into  his  affidavit,  in  answer,  1842. 
certain  other  facts  which  were  matters  of  confidential  com- 
munication between  the  attomies,  in  a  conversation  which 
had  taken  place  for  the  purpose  of  amicably  arranging  the 
action.  If  at  nisi  prius,  it  was  sought  to  put  such  matters 
in  evidence,  it  would  not  be  allowed.  The  object  of  the 
present  application  was  that  the  defendant  might  be  at 
liberty  to  file  an  affidavit,  shewing  that  those  matters  were 
the  subject  of  a  communication  without  prejudice. 

Coleridge,  J. — I  think  the  rule  should  be,  to  require 
the  other  side  to  shew  cause  why  the  objectionable  affidavit 
in  question,  should  not  be  taken  off  the  file,  or  why  certain 
parts  of  it  should  not  be  read.  I  don't  wish  to  break  in 
upon  the  rule  against  allowing  affidavits  to  be  made  in 
reply. 

Rule  accordingly. 


Atkinson  v.  Bla&e. 

x^ROMPTON  shewed  cause  against  a  nile  nisi,  obtained  A  captain  of  a' 
by  J.  Henderson,  for  setting  aside  the  capias  in  this  case,  and  w*]^^^^" 
dischanrinff  the  defendant  out  of  custody.     The  defendant  *"  English 

.       .  ,  -    >     ,     port  and  Ham- 

had  been  arrested  on  a  capias  issued  pursuant  to  a  judge  s  burgh,  and 

order,  made  under  the  1  &  2  Vict  c.  110,  s.  3.     The  affi-  partononTof 


davit,  on  which  the  order  was  obtained,  stated  that  in  a  ^"  "^g^^^ 

^  '  ^  voyages,  is  not 

particular  conversation,  the  defendant  had  mentioned  that  a  person  about 

,  to  Quit  Eiur- 

he  was  about  to  leave  England  on  the  following  Tuesday  land  within 
for  HamburgL     In  support  of  the  application  to  discharge  |j,®  r&2^ct. 
the  defendant,  it  was  sworn  by  the  defendant  himself  that  ^  l^o,s,  3. 
he  was  the  captain  of  a  steam  vessel,  regularly  trading 
between  Hull  and  Hamburgh,  that  his  proceeding  to  Ham- 
burgh, was  only  in  performance  of  one  of  his  ordinary 
voyages,  and  that  he  should  return  to  England  in  the  usual 

VOL.   L — v.  8.  Ill  D.  p.   c. 
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1842.        course^  in  seven  days.     It  was  sobmiUed  that  this  was  not 

Atkikson     ^  sufficient  groond  for  dischaiging  the  defendant  out  of 

*•  custody ;  no  other  affidavit  than  his  own  being  produced, 

and  he  not  explaining  the  conversation  which  was   not 

denied  by  him,  and  in  which  he  had  asserted  that  he  was 

about  to  leave  England  on  the  following  Tuesday. 

J.  Henderson,  in  support  of  the  rule,  was  stopped  by  the 
Court 

Coleridge,  J. — This  is  just  one  of  the  cases  in  which 
the  affidavit  of  the  defendant  is  sufficient,  in  answer  to  die 
affidavit  supporting  the  judge's  order.  It  shews  that  the 
defendant  is  not  leaving  the  country  for  any  length  of  time, 
for  the  purpose  of  avoiding  the  payment  of  his  debts.  He 
is  carrying  on  his  business,  and  will  return  in  a  short  time ; 
and,  if  he  does,  he  may  be  sued  like  any  other  person. 
The  present  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Morgan  v.  Burgess. 

A  writ  of  c^  UER  VIS  shewed  cause  against  a  rule  nisi,  obtained  by 
sued  on  ajudg.  KnmcleSy  for  setting  aside  the  writ  of  capias  ad  satisfaciendum, 
thM^a™  w  ^"  ^^^  ground  that  it  had  been  issued  more  than  a  year 
and  a  day  old,    since  the  judirmcnt  was  sismed,  without  a  writ  of  scire 

without  suing  .  .  ^3        ' 

out  a  scire  facias  being  sued  out  for  the  revival  of  the  judgment.  It 
defendant  has,  ^^  admitted  that  no  scire  &cias  had  been  sued  out,  bat 
t^dto^ve  ^^^^  ^^  "^  ground  of  objection,  because  the  omission  was 
the  necessity  of  by  the  express  consent  of  the  defendant     He  had  obtained 

a  scire  facias,        .  j.     i  i       i   i  i.  •         i 

notwithstand.  time  to  discharge  the  debt,  on  condition  that  he  should  not 
'"W^estminster^  ^®  advantage  of  the  want  of  a  writ  of  scire  facias,  and 
^^^'  ''  ^  ''   since  the  execution,  had  offered  to  pay  the  amount  of  the 
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debt,  at  the  sum  of  1/.  a  month.  Some  doubt  had  been  sug-  \S42. 
gested  in  the  case  of  Heath  v.  Brindky  (a),  as  to  whether  morgan 
the  necessity  for  a  scire  &cias  could  be  waived.  But  BumsEst 
in  Hiscocks  v.  Kemp  (b)y  it  was  clearly  decided,  after  time 
taken  to  consider,  that  it  is  not  necessary  to  revive  a  judg- 
ment by  scire  facias  for  the  purpose  of  issuing  execution, 
after  a  year  and  a  day,  where  the  execution  has  been  sus- 
pended by  the  agreement  of  the  parties.  It  had  been  sup« 
posed  that  the  writ  of  scire  &cias  given  in  such  cases,  by 
the  Stat  Westminster  2,  13  Ed.  1,  c.  45,  s.  1,  was  for  the 
benefit  of  defendants,  whereas  it  was  shewn  by  the  judg- 
ment of  the  Court,  in  the  last  cited  case,  that  it  was  for  the 
benefit  of  the  plaintiff,  instead  of  his  being  put  to  bring  his 
action  on  the  judgment  That  being  the  case,  and  the  object 
of  the  scire  facias  being  to  prevent  the  defendant  being 
taken  by  surprise,  if  the  defendant  agreed  to  waive  the  scire 
fiicias,  the  object  of  the  statute,  as  far  as  he  was  concerned, 
must  be  considered  as  attained,  since  he  could  not,  after  an 
express  waiver,  contend  that  he  was  taken  by  surprise. 
There,  Lord  Denman  said,  ^^The  scire  facias  in  personal 
actions,  was  given  by  that  statute  rather  in  aid  of  plaiotifis, 
than  in  restraint  of  them.  At  the  common  law,  a  presumption 
arose  from  a  plaintiff's  delay  beyond  a  year,  that  his  judg- 
ment either  had  been  satisfied,  or,  firom  some  supervening 
cause,  ought  not  to  be  allowed  to  have  its  effect  in  exe- 
cution. After  such  delay,  therefore,  he  was  not  allowed  to 
issue  execution  as  a  matter  of  course,  but  was  driven  to 
bring  a  new  action  on  the  judgment  The  scire  fiicias, 
which  had  been  in  use  at  the  common  law  for  the  purpose  of 
executing  judgments  in  real  actions  after  a  year  and  day's 
delay,  was,  therefore,  adopted  by  the  statute,  as  a  less  ex- 
pensive and  dilatory  course  for  the  plaintiff,  and  as  equally 
afibrding  protection  to  the  defendant,  if  he  had  any  reason 
to  shew  why  the  execution  should  not  issue.  It  is  not 
then  in  contravention  of  the  statute  to  hold  that  a  scire  facias, 

(a)  2  Ad.  &  EIL  365.  {b)  3  Ad.  &  Ell.  676. 

I  I  I  2 
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1842.       given  in  lieu  of  the  action  on  the  judgment  is  not  necessary, 
Morgan      where  such  action  would  not  have  been  so ;  and  what  ar- 
9-  guments  would  a  defendant  have  used  to  induce  the  setting 

aside  an  execution,  on  the  ground  of  delay,  and  the  legal 
presumption  consequent  thereon,  when  such  delay  was 
shewn  to  have  originated,  and  the  presumption,  therefore, 
to  fall  to  the  ground  by  his  own  act?"  This  authority 
shewed,  that  the  defendant  having  waived  the  necessity  of 
suing  out  a  scire  facias,  he  could  not,  afterwards,  set  up  its 
omission  as  an  objection  to  the  plaintiff's  proceedings. 

KnoicleSf  in  support  of  the  rule,  admitted  that  the  decision 
in  Hiscochs  v.  Kemp  was  an  authority  against  him,  but 
doubts  as  to  the  power  of  a  defendant  to  waive  the  benefit 
of  the  Stat  of  Westminster  2,  had  been  raised  in  the  case  of 
Heath  V.  Brindley.  Besides,  it  was  to  be  observed,  that  in 
Hiscocks  V.  Kempy  the  consent  was  given  by  a  warrant  of 
attorney,  whereas,  in  the  present  case,  the  consent  was 
merely  by  parol  It  was,  therefore,  for  the  Court  to  say, 
whether  the  defendant  could,  by  a  mere  parol  agreement, 
waive  the  benefit  of  the  statute. 

CoLEBiDOE,  J. — ^The  case  of  Hiscocks  v.  Kemp^  was  a 
well  considered  judgment,  and  is  a  direct  authority  upon 
this  point.  The  present  rule  must,  therefore,  be  discharged 
with  costs. 

Rule  dischaiged,  with  costs  (a). 

(a)  See  Mortimer  v.  Piggott,  ante,  vol.  2,  p.  615,  O.  S.,  and  Qood- 
title  d.  MurreU  v.  Badtitle,  ante,  vol.  9,  p.  1009»  O.  S. 
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1842. 

Key  V,  MouNTAGUE.  ^'""''^^^ 

ff^UBSTER  WATSON  moved  (or  leave  to  signjudg-  In  applying  for 
ment  on  an  old  warrant  of  attorney.  The  only  question  jSgme^rOTan 
in  the  case  was,  whether  the  affidavit  for  the  purpose  of  oW^'^n^ptof 

.  attorner,  it  is 

shewing  the  defendant  to  be  alive  within  a  reasonable  time  not  sufficient 

previous  to  the  application  was  sufficient     It  stated,  that  heanajf  state- 

this  deponent  verily  believes  the  said  defendant  is  now  TO^nJ^thaT" 

living,  this  deponent  having  heard  from  him,  and  a  neigh-  the  defcndwit 

hour  of  the  said  defendant  having  informed  this  deponent  a  reasonable 

that  the  said  defendant  was  in  good  health  on  Friday,  the  to  the  appH- 

15th  April.  «^^~- 

Coleridge,  J. — That  is  not  sufficient  He  does  not  say 
when  he  heard  from  the  defendant,  and  the  other  part  of 
the  statement  is  merely  hearsay  evidence.  You  will  take 
no  rule. 

Rule  refused. 


Bailey  v.  Elgie. 

JrM  ARTIN  shewed  cause  against  a  rule  nisi  obtained  by  In  order  to 
Sir  John  Bayley^  for  judgment  as  in  case  of  a  nonsuit,  q^^^  ^  |^,„^ 
The  action  was  brouirht  to  recover  the  sura  of  12i  158.  *«tetpr()- 

^  cessus.  It  18 

At   the  time   of  brincrinfic  the  action   it  was  sworn  that  not  necessary 

.  ,  .  .  %  i»^^^  *^«  plaintiff 

the  defendant  was  carrying  on  his  business  in  a  shop  of  to  swear  in 
respectable  appearance,  but  that,  subsequently,  he  gave  it  ^j^  ^^^  y^^^ 
up  and  became  insolvent.     From  the  time  of  ascertaining  that  the  defend- 

*  ^  o   ant  was  not  m- 

the  insolvency  of  the  defendant,  the  plaintiff  had  taken  ho  solvent,  at  the 

,  .  .  ,      time  of  com- 

step  m  the  cause.  Under  these  circumstances,  it  was  sub-  moncingthe 
mitted,  that  there  ought  to  be  a  stet  processus,  which  the  ^g^y\x  dis! 
plaintiff  was  content  there  should  be,  or  the  rule  be  dis-  ^^^"^^  circum- 

^  ^  stances  shew- 

charged  with  costs.  ing  that  at  the 

commence- 
ment of  the 

Sir  John  Bayley^  in  support  of  the  rule,  contended  tliat  '*^i^o„  ^f  ^1,^ 
as  the  plaintiff  did  not  swear  that  he  did  not  know  that  the  defendant  pre- 

sentod  an  ap- 
pearance of  solvency. 
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1642.  defendant  was  insolvent  at  the  time  when  he  commenced 
his  action,  he  was  not  in  a  situation  to  compel  him  to  accept 
a  stet  processus.  In  Mann  v.  Williamson  (a),  it  was  held, 
that  an  affidavit,  stating,  that  after  declaration  filed,  the 
plaintiff  ascertained  that  the  defendant  was  in  insolvent 
circumstances,  was  not  sufficient  to  induce  the  Court  to 
award  a  stet  processus.  The  cases  of  Symes  v.  dmor{b\ 
and  Smith  v.  Davis  (c),  were  authorities  to  the  same  effect 
In  the  latter  case,  it  was  held  by  the  Court  of  Conunon 
Pleas,  that  it  ought  to  appear  clearly  from  the  plaintiff's 
affidavit,  that  he  was  not  aware  of  the  defendant's  insolvency 
before  the  commencement  of  the  suit.  Here,  that  certainly 
did  not  appear.  It  was  quite  consistent  with  the  affidavit, 
that  the  plaintiff  was  aware  of  the  defendant's  insolvency 
at  the  time  of  suing  out  the  writ.  The  plaintiff,  therefore, 
ought  to  give  a  peremptory  undertaking. 

Coleridge,  J. — I  don't  think  that  the  effect  of  those 
cases  is,  that  it  must  be  sworn  in  terms,  that  the  party  did 
not  know  of  the  insolvency  before  action  brought.  If  the 
facts  are  such  as  to  shew  that  the  plaintiff  did  not  know  of 
the  insolvency  before  action  brought,  that  is  sufficient 
I  put  this  case.  Suppose  the  affidavit  stated,  that  at  the 
time  of  commencing  the  action  the  defendant  was  worth 
10,0002.,  and  that,  afterwards,  that  sum  was  lost,  and  then 
he  discontinued  his  proceedings.  It  would,  in  that  case, 
appear  sufficiently  that  the  plaintiff  did  not  know  that  the 
defendant  was  insolvent  at  the  time  of  commencing  his 
action.  This  case  is  not  so  strong ;  but  the  plaintiff  states 
that  the  defendant  was  carrying  on  business  when  he 
brought  his  action,  but  since  that,  he  had  given  up  his 
business,  and  appeared  to  be  insolvent,  and,  therefore,  he 
had  discontinued  his  proceedings.  I  think  the  defendant 
ought  to  accept  a  stet  processus. 

Rule  accordingly. 

(a)  Ante,  vol.  8,  p.  859,  O.  S. ;  S.  C.      (c)  6  M.  &  W.  8  U,  mUe,  vol.  9. 
;  M.  &  W.  145.  p.  50,  O.  S. 

{h)  Ante^  vol.  8,  p.  773, 0.  S.,  S.  C. 
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1842. 
WiLKINS  V.   CaUTY. 

^IR  JOHN  BAYLEY  moved  for  leave  to  enter  judg-  Where  by  the 
ment  nunc  pro  tunc,  in  favour  of  the  plaintiff.     The  affi-  juS^.g^'oJder 
davit,   on   which  he  applied,  stated   that  the  action  was  ™*°e  ^1  con- 

,  ,      .    -     V,  _  -_,  sent,  a  plaintiff 

commenced  on  the  7th  of  January,  1842.  The  venue  was  is  to  be  at  li- 
laid  in  Berkshire.  The  commission  day  was  fixed  at  judgmenrfor 
Reading  for  the   23rd   of   February.      On   the   21st   of  ^^^'*"^.°°f^' 

°  ^  •'  on  a  particular 

January,  Mr.  Justice  Wightman^  by  consent,  made  an  order  «*ay,  but  before 

to  stay  proceedings,  on  payment  of  49/.  5*.,  together  with  defendant  dies, 

interest  from  the  19th  of  December  previous,  and  3j?.  U.  not^J^it^'thl 

noting,  the  plaintiff  being  at  liberty  to  sign  judgment  in  pl*>nt»ff  to 

case  of  non-payment  of  that  sum  by  the  1st  of  March  next,  nunc  pro  tunc. 

On  the   12th  of  February,  the  defendant  died.     The  ob-  when  the  Jon- 

jcct  of  the  present  application  was  to  sign  judgment  as  of  '®°* '^"^ g»ven. 

the  21st  of  January,  which  was  the  date  of  the  order.  That 

order  must  be  considered  as  equivalent  to  a  verdict,  and, 

therefore,  coming  within  the  principle  of  the  cases  in  which 

the  Court  allowed  judgment  nunc  pro  tunc  to  be  entered. 

If  it  was  considered  as  a  verdict,  then  the  cases  of  Vaughan 

V.  WUson  (a),  and  Keg  v.  Goodwin  (^),  were  authorities  in 

fiivour  of  the  present  application.     The  case  of  Blackburn  v. 

Godrick  (c),  was  apparently  an  authority  against  the  present 

application.     There,  a  certain  sum  payable  by  instalments, 

was  secured  by  a  cognovit,  and  the  Court  refused  to  allow 

judgment  to  be  signed  nunc  pro  tunc  for  an  instalment 

which  became  due  after  the  death  of  the  defendant.     That 

case  was,  however,  distinguishable  from  the  present,  as  that 

was  the  case  of  a  cognovit  which  could  not  be  considered 

as  equivalent  to  a  verdict.     It  might  be  said,  that  the  right 

to  sign  judgment  under  such  circumstances,  might  have 

been  made  a  part  of  the  judge's  order.     Notwithstanding, 

however,  that  term  had  not  been  introduced,  if  the  order 

was  equivalent  to  a  verdict,  there  could  be  no  difficuhy  in 

(a)  4  Bing.  N.  C.  116.  {c)  Ante,  vol.  0,  p.  337,  O.  S. 

(6)  1  M.  &  Scott,  620. 
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1842.        allowing  the  plaintiff  to  sign  judgment,  nunc  pro  tunc,  as 
^"Zp^^/      here  proposed. 

f .  Cur.  adv.  vulL 

Caitty. 

Coleridge,  J. — This  was  a  rule  for  leave  to  enter  up 
judgment  nunc  pro  tunc,  under  the  following  circumstances. 
The  action  was  commenced  on  the  7th  of  January,  and  the 
venue  was  in  Berkshire,  in  which  county  the  commission  day 
was  on  the  23rd  of  February.  On  the  21st  of  January,  an 
order  was  made  by  a  judge,  by  consent,  to  stay  the  pro- 
ceedings, on  payment  of  the  debt  and  costs,  on  the  1st 
of  March,  with  liberty  to  sign  judgment  on  that  day,  if 
payment  was  not  then  made.  On  the  12th  of  February, 
the  defendant  died.  It  is  sought  to  sign  judgment  as  of 
the  21st  of  January,  on  the  day  when  the  consent  was 
given,  the  order  made  on  that  day  being  equivalent,  it  is 
said,  to  a  verdict  This,  I  believe,  is  the  first  instance  of 
such  an  application,  and,  at  first  sight,  it  appears  not  an 
unreasonable  one ;  but  I  think  the  Court  has  no  power  to 
yield  to  it.  The  order  was  made  by  consent,  in  all  its 
terms,  and  it  is  now  sought,  in  effect,  to  introduce  a  new 
term  without  the  consent  of  one  of  the  parties.  It  is  pro- 
bable, but  I  cannot  be  sure,  that  if  this  term  had  been  pro- 
posed at  the  time  tlie  order  was  made,  the  defendant  would 
have  consented  to  it  It  is  enough,  however,  to  say,  that 
it  has  not  been  consented  to.  The  inconvenience  for  the 
fixture  may  be  very  easily  remedied  by  the  introduction  of 
a  few  words  into  these  orders,  but,  in  the  present  instance, 
it  must  be  submitted  to. 

Rule  dischaiged. 
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1842. 

Doe  dcm.  Somers  and  Anderson  v.  Brood.  ^^     "^      ' 

Mk^NOfVLES  shewed  cause  against  a  rule  nisi  obtained  Wbercade- 
by  JFrfe,  calling  on  the  defendant  to  shew  cause  why  he  ej©ctmen?went 
should  not  rive  security  for  costs.     The  defendant*  it  ap-  out  of  the  j  wis- 

,    ,  .  ^         r     diction  in  the 

peared,  was  the  minister  of  a  Dissenting  meeting-house,  month  of  May, 

,    ,  •11  '  t*  with  the  know- 

and  the  present  action  was  brought  to  recover  possession  of  ledge  of  the 
the  meeting-house.  A  previous  action  had  been  com-  IjSmiff  wld 
menced  on  certain  other  demises  to  recover  possession  of  afterwards  ob- 

tained  a  rule 

the  dwelling-house^  attached  to  the  meeting-house,  in  which  for  judgment 
the  plaintiff  succeeded.     Subsequently,  the  defendant  gave  ^^dt^hich 
up  possession  of  the  chapel  to  one  of  the  lessors  of  the  y"  dUchar^ 

*     *  ^  *  m  the  following 

plaintiff,  the  defendant  having,  previously,  in  a  suit  in  Michaeknaa 
Chancery,  declared  by  his  answer,  that  he  had  no  defence  seqoentlv  gave 
at  law  to  the  present  action.      The  defendant  then  left  by^^so^ 
North  Sunderland,  where  the  chapel  was  situated,  and  as  wenextft^ng 
it  was  sworn  in  support  of  the  application,  he  had  since  Court  refused 
gone  to  Scotland,  and  was  there  now  residing,  and  as  it  iTt^oIlowmg 
was  believed  did  not  intend  to  return.     In  Michaelmas  ^^^^f^ 
Term,  1841,  after  he  had  delivered  up  possession  of  the  defendant  to 

,  give  security 

chapel,  the  defendant  obtained  a  rule  nisi  for  judgment  as  for  costs,  al- 
in  case  of  a  nonsuit,  and  that  rule  was  afterwards  discharged  pu^onh^ 
with  costs.     On  the  12th  of  February  following,  the  de-  ^j"^^*® 
fendant  gave  notice  of  trial  by  proviso,  for  the  last  Nor-  Chambers,  pre- 
thumberland  Assizes.     After  that,  a  summons  was  taken  Term,  and  a 
out  before  Mr.  Justice  Coleridge^  requiring  the  defendant  ^^  fo^se- 
to  give  security  for  costs.     No  one  appearing  on  the  first  curity  for  costs 

made  by  a 

summons,  a  second  was  taken  out,  which  was  also  not  at-  Judge, 
tended,  and  then  his  Lordship  made  an  order,  that  the 
defendant  should  give  security  for  costs,  reserving  liberty, 
however,  to  the  plaintiff,  to  apply  further  to  the  Court  on 
the  subject.  The  present  rule  was  then  obtained  for  the 
purpose  of  compelling  the  defendant  to  give  such  security. 
It  was  submitted  that  the  present  application  was  too  late, 
as  the  lessor  of  the  plaintiff  must  clearly  have  been  aware, 
from  the  statements  made   in  the   affidavits,  that  in  the 
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1842.  month  of  May  last,  the  defendant  had  gone  to  Scotland 
It  was  the  fixed  rule  of  practice,  that  where  a  party  came 
to  the  Court  for  the  purpose  of  compelling  another  to  give 
security  for  costs,  he  must  do  so  promptly,  after  he  was 
aware  of  the  fact  of  his  being  out  of  the  jurisdiction.  In 
Dunam  v.  StirU  (a),  the  Court  decided  that  a  motion  for 
security  for  costs  on  the  ground  of  the  plaintiff's  residence 
abroad,  cannot  be  made,  if  the  defendant  has  taken  any 
steps  in  the  cause  subsequently  to  his  becoming  acquainted 
with  the  fact  of  plaintiff's  being  resident  abroad ;  and  in 
Wainwright  v.  Bland  (b\  it  was  held  that  a  motion  for 
security  for  costs  must  be  made  as  soon  as  possible  after 
the  &ct  of  the  plaintiff  having  gone  abroad  is  kno\iii  to  the 
defendant ;  in  the  present  case  the  affidavits  in  answer  to 
the  application,  clearly  shewed  that  the  lessors  of  the  pkdn- 
tiff  must  have  been  aware  that  the  defendant  was  in  Scot- 
land as  early  as  the  month  of  May  last ;  and  the  affidavits 
in  support  of  the  application  did  not  state  when  the  know- 
ledge of  his  being  in  that  country  was  acquired.  According 
to  the  case  of  Duncan  v.  StiTity  already  referred  to,  the 
party  applying  was  bound  to  shew  when  the  knowledge  of 
the  party's  absence  abroad  was  obtained.  It  must,  therefore, 
be  taken  that  the  lessors  of  the  plaintiff  were  acquainted 
with  the  fact  as  early  as  the  month  of  May  last,  when 
the  rule  was  discharged  in  Michaelmas  Term  following, 
and  no  notice  was  taken  of  the  defendant  being  abroad,  as 
a  ground  for  discharging  the  rule,  nor  was  any  application 
made  to  the  effect  of  this  rule,  either  in  that  Term,  or  in  the 
following  Hilary  Term.  The  lessors  of  the  plaintiff,  how- 
ever, deferred  their  application,  until  the  present  Easter 
Term.  On  the  ground  of  laches,  therefore,  it  was  submitted, 
that  the  present  rule  ought  to  be  discharged.  (There  were 
other  objections  taken  to  the  rule,  but  as  the  judgment  did 
not  proceed  upon  them,  they  are  not  reported.) 

(fl)  5  B.  &  Aid.  702.  (b)  Ante,  vol.  4,  p.  64/,  O.  S. 
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Erle^  in  support  of  the  rule,  contended  that  the  lessors 
of  the  plaintiff  were  not  bound  to  come  earlier  than  they 
had,  as  until  then,  the  defendant  had  not  taken  any  steps 
in  the  cause.  The  rule  was,  that  a  party  who  applies  for 
security  for  costs,  on  the  ground  of  the  absence  of  the  other 
abroad,  must  not  wait  until  the  opposite  party  has  incurred 
expenses,  before  he  made  the  application.  Here,  no  ex- 
penses were  incurred  by  the  defendant  after  the  month  of 
May,  even  supposing  the  lessor  of  the  plaintiff  to  have  been 
aware,  in  that  month,  that  the  defendant  was  abroad.  It 
was  not  until  the  Michaelmas  Term  following,  that  the  de- 
fendant even  moved  for  judgment  as  in  case  of  a  nonsuit, 
and  did  not  become  an  actor  until  he  gave  notice  of 
trial  by  proviso.  Then  an  application  was  immediately 
made  for  security  for  costs  to  a  judge  at  Chambers.  It  was 
true,  that  it  was  not  positively  sworn  when  the  knowledge 
was  acquired  of  the  defendant  being  abroad,  but  it  was 
quite  clear,  that  as  soon  as  the  defendant  became  an  actor 
in  the  cause,  and  the  plaintiff  was  therefore  likely  to  incur 
expense,  the  application  for  security  for  costs  was  made.  The 
present  rule,  therefore,  could  not  be  considered  as  answered 
by  the  objection  on  the  ground  of  suggested  laches. 


1842. 


Doedem. 

SOMSBS 

and 

Anoeabon 

o. 

Brood. 


Cur.  adv.  vuU, 


Coleridge,  J. — I  am  of  opinion  that  the  objection  that 
the  application  is  too  late,  in  the  present  case,  must  prevail. 
It  is  therefore,  not  necessary  to  consider  the  other  ob- 
jections ;  I  think  there  is  evidence  on  the  part  of  the  de- 
fendant, in  the  affidavits,  to  shew  that  the  fact  of  the  de- 
fendant having  gone  out  of  the  jurisdiction  was  communi- 
cated to  the  lessor  of  the  plaintiff  in  the  month  of  May  last. 
It  does  not  appear,  very  clearly,  on  the  part  of  the  lessor  of 
the  plaintiff,  when  the  communication  reached  him,  but  if 
it  did  not  reach  him  in  the  month  of  May  last,  according 
to  the  case  oi  Duncan  v.  Stintj  he  ought  to  have  shewn 
when  it  did  reach  him.     It  however  appears,  that  in  the 
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1842.        Michaelmas  Term  following^  a  rule  for  judgment  as  in  case 
^tr"X""^     of  a  nonsuit  was  obtained,  and  that  rule  dischanrcd.     But 

Doo  dem.  *^ 

SoMRRs  on  that  step  being  taken  by  the  defendant,  the  lessor  of 
Anderson  the  plaintiff  was  bound,  he  possessing  the  knowledge,  that 
Brood.  ^^®  defendant  was  out  of  the  jurisdiction,  to  make  this  ap- 
plication immediately  afterwards.  Instead  of  doing  that, 
he  lies  by,  and  does  not  apply*  until  notice  is  given  of 
taking  the  cause  down  to  trial  by  proviso.  That  being  so^ 
I  think  the  application  is  too  late.  The  present  rule  must, 
therefore,  be  discharged,  but  without  costs. 

Rule  dischaiged,  without  costs. 


Round  v.  Bbown. 

In  order  to  ob-  MT  OGHES  moved  for  a  distringas  for  the  purpose  of 
trinra  to  pro-  proceeding  to  outlawry  agunst  the  defendant  The  affidavit 
]^.fny^'^^  on  which  the  application  was  founded,  stated  that  the  de- 
S?*^b°*th*  ponent  having  received  instructions  to  proceed  against  the 
defendant's  defendant,  addressed  a  letter  to  him  at  Geneva,  informing 
is  abrowl  for  ^^^  ^^^  unlcss  the  sum  of  200/1,  which  the  plaintiff  claimed, 
^iSkiThb^^  was  paid  immediately,  proceedings  to  outlawry  would  be 
creditors.  taken.     Sometime  afterwards,  an  answer  was  received  fiom 

the  defendant,  dated  Geneva,  excusing  himself  for  not 
paying  the  money.  The  last  time  the  defendant  had  been 
seen  in  England,  was  at  Dover.  These  circumstances 
sufficiently  shewed  that  the  defendant  was  abroad,  and  en- 
deavouring to  avoid  his  creditors. 


Coleridge,  J. — I  think  that  is  sufficient 


Rule  granted. 
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1842. 

Archer  v.  Evans, 

mTAKE  moved  to  make  absolute  a  rule  to  compute.  Service  of  a 
The  affidavit  of  service  stated  that  the  deponent  had  served  pute  on  a  sister 
the  rule  on  the  sister  of  the  defendant  at  the  house  of  die  ^^^^  tj^^" 
defendant     The  affidavit  also  stated  that  the  deponent  had  »dmc^,  dr- 

.  cuiDstances 

frequently  left  notes  and  messages  with  the  sbter  on  pre-  showing  her  to 
vious  occasions  at  the  same  house,  and  that  it  was  believed  being  swom  to, 
the  sister  was  authorized  to  receive  messages  for  her  brother,  "  »wBcient. 
the  defendant;  it  was  not  stated,  however,  that  any  answer 
had  been  received  from  the  defendant  to  the  notes  or  mes- 
sages.    It  was  moreover  stated  to  be  the  belief  of  the  de- 
ponent that  the  defendant  was  concealing  himself  in  the 
adjoining  county. 

CoLERiDQE,  J. — I  think  that,  under  the  circumstances,  is 
4  sufficient  service. 

Rule  absolute. 


Cook  v.  Smith. 

%^RCHBOLD  shewed  cause  against  a  rule  nisi,  obtained  where  a  plain- 
by  Udally  to  discharge  a  rule  for  costs  of  the  day.  The  oftSd^foJ^ 
cause  had  been  entered  for  the  first  Sittings  in  the  Term,  Sittings  in 

°  Term,  bat  the 

but  had  not  been  tried,  and  had  been  made  a  remanet  to  canse  does 
the  second  Sittings.     When  the  cause  was  about  to  come  ^^^  ^ 
on,  it  was  discovered  that  the  record  had  not  been  re-sealed.  »*^*>«n««t 

to  the  next  Sit- 

It  was  intimated  by  the  marshal  that  it  could  not  be  tried  t>ng>;  and  not 

unless  by  consent.     An  application  was  then  made  to  the  it  aiuDot  be    ' 

defendant's  attorney's  clerk,  at  that  time  in  Court,  attending  ^^^*^* 

the  cause,  for  his  consent  to  its  bcinir  tried.     He  refrised  to  ^®  defendant's 

^  attorney's 

consent,  and  no  tnal  accordingly  took  place.     A  rule  was  clerk  refuses 

obtained  by  the  defendant  for  the  costs  of  the  day.    The  no^ST^cs 

present  rule  was  then  obtained  to  set  aside  that  rule,  fendalitb  not- 
withstanding 

entitled  to  the  costs  of  the  day. 
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1842.  on  the  ground  that  the  defendant  could  not  be  entitled  to 
the  costs  of  the  day,  the  defendant's  attorney's  clerk  not 
having  consented  to  the  cause  being  tried.  It  was  sub- 
mittedy  that  the  plaintiff  had  no  right  to  complain  of  the 
consent  in  question  being  withheld.  It  was  his  duty  to 
have  the  record  re-sealed,  and  the  return  day  of  the  writ  of 
distringas  so  altered,  as  to  make  it  subsequent  to  the  day 
of  the  trial.  Neither  of  these  steps  had  he  taken.  He 
was,  therefore,  not  in  a  situation  to  tiy  his  cause.  The  de- 
fendant's attorney's  clerk  had  no  power  to  consent  to  the 
cause  being  tried,  without  re-sealing  the  record,  and  if  he 
had  consented,  the  trial  would  have  been  a  nullity,  and 
error  coram  nobis  might  have  been  brought. 

UdaUy  in  support  of  the  rule,  contended,  that  the  &ct  of 
the  defendant's  attorney  not  having  sent  the  clerk  to  attend 
the  cause,  who  had  power  to  give  such  a  consent  as  the  one 
required,  had  disentitled  himself  to  the  costs  of  the  day. 

He  cited  MulUngsw, (a),  in  which  the  Court  of 

Common  Pleas  held  that  where  a  plaintiff  in  several  causes, 
who  sees,  by  the  event  of  one  that  he  cannot  have  a  &ir 
trial  in  the  others,  may  reasonably  withdraw  his  record, 
without  subjecting  himself  either  to  judgment  as  in  case  of 
a  nonsuit,  or  to  the  defendant's  costs  of  the  day  of  trial. 
Again,  in  Blow  v.  Wyatt{b\  where  both  plaintiff  and  de- 
fendant entered  a  cause  for  trial,  plaintiff  withdrew  his 
record,  and  the  defendant  afterwards  agreed  that  the  cause 
should  be  made  a  remanet.  It  was  there  held,  that  the 
defendant  was  not  entitled  to  the  costs  of  the  day  for  not 
proceeding  to  trial.  On  these  authorities  it  was  submitted, 
that  the  plaintiff  could  not  be  held  liable  to  pay  the  costs 
of  the  day. 

Coleridge,  J. — I  think  the  defendant,  in  this  case,  is 
entitled  to  have  this  rule  discharged.     No  doubt  the  cause 

(a)  5  Taunt.  88. 

(6)  Ante,  vol.  1,  p.  86,  O.  S.,  S.  C. ;  4  M.  &  W.  407. 
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might  have  been  tried,  but  though  that  is  so,  that  is  not        1842. 
sufficient  to  disentitle  the  defendant  to  his  costs  of  the  day.    ""^^ 
The  trial  ought  not  to  take  place  if  there  is  any  doubt  as  to  9. 

whether  it  would  be  good,  or  whether  the  witnesses,  in  case 
of  wilful  mis-statement,  would  be  liable  to  be  indicted  for 
perjury.  It  is  not  shewn  that  the  record  could  have  been 
used  for  the  trial,  with  certainty  that  the  trial  would  be 
good.  But  I  don't  know  that  it  is  necessary  to  decide  the 
case  on  that  point  It  appears  that  the  plaintiff  was  in 
&ult,  and  unless  the  defendant  was  in  fault,  he  is  endded 
to  his  costs.  In  the  case  of  Blow  v.  Wyatty  it  is  true  that 
the  plaintiff  was  in  default,  but  the  defendant  had  his  own 
record,  and  might  have  gone  on  to  tiy  the  cause.  He 
having  it  in  his  power  to  try  it,  could  not  be  said  that  he 
had  suffered  from  the  default  of  the  plaintiff.  Now,  the 
only  wrong  act  imputed  to  the  defendant  is,  that  he  had 
not  a  clerk  in  Court,  who  had  authority  to  give  his  consent 
to  the  cause  being  tried.  I  don't  know  that  an  attorney  is 
bound  to  do  more  than  send  down  a  clerk  who  can  carry  on 
the  cause  in  Court,  without  his  being  capable  of  giving 
such  a  consent.  The  present  rule  must,  therefore,  be  dis- 
charged, with  costs. 

Rule  discharged,  with  costs. 


Rayner  v.  Hodoes. 

WW  ARREN  mo\eA  to  make  absolute  a  rule  to  compute.  Service  of  ■ 
It  was  sworn  that  the   rule  had  been  put  into  the  de-  ^te,*b^^- 
fendant's  counting-house  letter-box,  through  the  door.  The  f °£r*w*of^ 
clerk  of  the  defendant  was  seen  the  next  day  at  the  office,  f^e  defendant 
who  stated  that  he  had  taken  it  out  of  the  letter-box,  and  clerk  after- 
given  it  to  the  defendant.  Zhe'hS* 

taken  it  out, 
and  given  it  to 
WiGHTMAN,  J. — That  will  do.  the  defendant 

Rule  absolute. 
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1842. 

Gore  t>.  Wright. 

Where  a  de-  MM.  AYES  moved  to  discharge  the  defendant  out  of  exe- 

execution  tnd  cution  on  the  ground  of  the  plaintiff  having  died  on  the 

S^^lrJdf  "^^^  °^  October,  1841.     The  defendant  had  been  charged 

may  be  made  in  execution  in  Trinity  Term,  1838.    In  the  case  of  Par^ 

abtoiute  m  the  ^  •    t 

fint  mstonoe,  Juiuon  V.  Horlock  (a),  the  Court  discharged  the  defendant 
Si^t^pro.  out  of  custody  in  execution  after  the  plaintiff's  death,  it 
^^vit^*°  appearing  that  the  next  of  kin  did  not  intend  to  take  out 
the  next  of  kin,  administration,  a  rule  nisi  having  been  served  on  the  next 

that  it  is  not  .  ^^ 

his  mtendon  to  of  kin.  In  the  present  case  an  affidavit  had  been  procured 
oTtokeoarsd-  ^°^  ^^  n^^xt  of  kin,  stating  that  no  will  had  been  proved, 
"^^''^'^'^'^^"^  and  no  administration  granted,  and  that  it  was  not  his  in- 
tention to  take  out  administration  or  prove  any  wilL  As  the 
sole  object  of  having  a  rule  nisi,  was  to  give  notice  to  the 
next  of  kin,  in  order  that  he  might  have  notice  of  the  pro- 
ceeding, and  oppose  it  if  he  thought  proper,  that  object  was 
sufficiently  attained  m  the  present  instance,  as  appeared  by 
the  affidavit  made  by  the  next  of  kin  hlmsel£  It  would 
therefore,  be  to  no  purpose  that  a  rule  nisi  should  be  served, 
as  the  next  of  kin  who  would  be  served,  had  already  stated 
on  his  oath,  that  he  did  not  intend  to  prove  any  will  or 
take  out  administratioiL  The  rule  might,  therefore,  it 
was  suggested,  be  made  absolute  in  the  first  instance. 

Coleridge,  J. — The  rule  may  be  absolute  in  the  first 
instance,  as  it  is  no  use  having  a  rule  to  shew  cause  to  be 
served  on  the  same  person  who  has  made  this  affidavit 

Rule  absolute,  in  the  first  instance. 
(a)  2  N.  R.  240. 
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1842. 

Young  v.  Young,  the  Elder. 
WhITEHURST  appeared  to  shew  cause  on  an  inter-  If  no  addition 

.  ...  J  '*  given  to  the 

pleader  rule  which  had  been  obtained  in  this  case,  and  was  surname  of  the 
about  to  use  an  affidavit,  entitled  "  Young  v.  Youngy  omit-  Sueof anaffi- 
ting  the  description  « the  elder."  ^^^ifb^ 

the  name  of  the 
-       elder,  and, 

W,  H.  Watson  objected  that  the  affidavit  could  not  be  therefore,  such 
received,  as  it  did  not  appear  to  be  entitled  in  the  cause.      ^  used  In  a^^ 

cause  where 
one  of  the  par- 

CoLERTOGE,  J. — The  affidavit  is  properly  entitled,  as  the  ties  is  described 

...  as  "  the  elder  ** 

surname  being  used  without  description,  it  would  be  as-  where  the 
sumed  to  be  « the  elder."  Z^:^. 

The  rule  was  then  disposed  of  upon  the  merits. 


ReOINA  V,  MiZEN. 

HUTT  shewed  cause  against  a  rule  nisi  obtained  by  The  rule  of 
Bere^  calling  on  the  prosecutor  to  shew  cause  why  the  at-  ^^^2  Wm.'4, 
tachment,  in  this  case,  for  non-payment  of  costs  of  the  "•  ®» ^  *°  - 

'  '  ^  *    •/  swearing  aifi- 

day,  should  not  be  set  aside,  on  the  ground  that  the  person,  davits  before 
against  whom  the  attachment  had  been  obtained,  was  not  the  cause,  does 
the  real  prosecutor.     There  were  two  indictments  for  the  pjjj^n^on 
non-repair  of  a  highway,  and  they  were  removed  by  cer-  the  Crown  side 
tiorari  at  the  instance  of  the  prosecutor.     The  indictments     Where  an 
were  brought  down  for  trial  at  the  Wilts  Assizes,  and  both  |^q  ^g^d  on 
records  withdrawn.     Two  attachments  were  then  obtained,  ®'*®  "?t!  ^  ^ 

'  cannot  be  used 

one  in  each  case,  for  the  non-payment  of  the  costs  of  the  on  another,  to 

prove  facts 

day.     A  rule  was  then  obtained  to  set  aside  the  attach-  stated  in  it, 
ment  in  each  case.     Only  one  set  of  affidavits,  however,  material onthe 
had  been  made  to  support  the  application.     Those  affidavits  »«<»"?  ™l«» 

^^  *-*■  ^  were  immate- 

were  entitled  in  The  Queen  v.  Mizen.     They  might  be  used  rial  on  the  first 
in  either  case,  but  not  in  both;  the  other  side  must,  there- 

VOL.    L — 'S.   8.  K   K    K  D.  P.  C. 
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1842.       fore,  elect  in  which  case  the  affidavits  were  to  be  used. 

Regina       '^®  ^^*^  ^^  unlike  one  where  a  rule  was  drawn  up  on 

«'-  reading  affidavits  already  in  Court,  for  this  was  an  original 

application,  and  both  rules  nisi  were  obtained  on  the  same  day. 

Bere  then  elected  to  use  the  affidavits  in  one  of  the 
cases,  reserving  his  right  to  contend  that  they  might  be 
used  in  the  other,  when  the  discussion  on  that  rule  came 
on. 

Butt  then  objected  that  the  affidavits  could  not  be  read, 
because  they  were  sworn  before  the  derk  of  the  attorney 
on  the  record,  contrary  to  the  directions  of  1  R^.  Gren., 
a  T.,  2  Wm.  4,  s.  6  (a).  The  words  of  that  rule  were, 
"  where  an  agent  in  town,  or  an  attorney  in  the  country, 
is  the  attorney  on  the  record,  an  affidavit  sworn  before  the 
attorney  in  the  country  shall  not  be  received ;  and  an  affi- 
davit sworn  before  an  attorney's  clerk  shall  not  be  received 
in  cases  where  it  would  not  be  receivable  if  sworn  before 
the  attorney  himself  but  this  rule  shall  not  extend  to  affi- 
davits to  hold  to  bail" 

Bere  contended  that  that  case  did  not  apply  to  crown 
cases;  and  referred  to  an  unreported  case  in  the  Exchequer, 
in  which  that  Court  lately  held  that  the  rule  in  question 
did  not  refer  to  revenue  cases. 

Butt  contended,  that  as  the  case  had  been  removed  by 
certiorari,  it  must  be  considered  as  within  the  ordinary 
rules  regulating  the  practice  of  the  Court 

CoLEBiDGE,  J. — I  think  the  objection  is  answered.  The 
revenue  is  a  distinct  branch  of  the  jurisdiction  of  the  Ex- 
chequer ;  and  criminal  matters  are  a  distinct  branch  of  the 

(a)  Ante,  vol.  1,  p.  184,  O.  S. 
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jurisdiction  of  this  Court,  to  which  the  rules  of  practice,        1842. 
regulating  the  civil  proceedings  in  it,  do  not  apply. 

This  rule  was  subsequently  disposed  of  on  its  merits. 
On  a  subsequent  day. 

Butt  appeared  to  shew  cause  against  the  rule  in  the 
second  case.  He  contended,  that  as  the  affidavits  used  on 
the  former  occasion  were  the  only  ones  in  existence,  the 
present  rule  must,  necessarily,  be  discharged,  as  there  were 
no  affidavits  to  sustain  it  An  indictment  for  perjury,  in 
each  case,  could  not  be  supported,  for,  as  to  one  case,  there 
were  no  affidavits,  and  it  would  be  difficult  even  to  support 
one  indictment 

Bere  supported  the  rule,  and  contended  that  the  affi- 
davits used  on  the  former  occasion  being  on  the  file  of  the 
Court,  it  was  competent  for  him  to  make  use  of  them  in 
support  of  the  present  rule,  and  he  cited  Anon,  (a),  De 
Woolfand  Others  v. {b\  Ryan  v.  Smith,  (c) 

Cur.  ado.  vult. 

CoLEBiDGE,  J. — ^This  was  a  rule  to  set  aside  an  attach- 
ment for  non-payment  of  the  costs  of  the  day  for  not  pro- 
ceeding to  trial,  and  the  question  to  be  decided  is  raised 
by  the  following  circumstances.  Two  indictments  against 
the  same  defendant,  removed  by  certiorari,  were  taken 
down  to  trial  at  the  Wilts  Assizes,  and  both  records  with- 
drawn, rules  in  both  were  obtained  for  the  costs  of  the  day, 
and  attachments  issued.  Two  rules  were  obtained  for  set- 
ting them  aside,  and  there  was  an  affidavit  in  each  that  an 
attachment  had  issued,  but  only  one  affidavit  of  the  cir- 
cumstances relied  on  to  shew  that  the  attachment  ought 
to  have  issued  in  neither.     On  the  two  rules  coming  on, 

(a)  3  Taunt  469.  (c)  Exch.  M.  T.  1841. 

(6)  2  Chitty,  14. 

K    K   K    2 
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1842.        this  objection  was  taken,  but  it  was  properly  answered  by 
^^R^^^^     Mr.  Bercy  that  there  was  but  one  rule  then  l)efore  the  Court, 
••  and  that  as  he  had  an  a£Sdavit  properly  entitled  in  that, 

the  objection  did  not,  in  fiict,  anse,  and  that  nile  was  made 
absolute  on  the  &ct8  contained  in  that  affidavit.     When 
the  other  rule  came  to  be  disposed  of,  the  objection  was 
renewed :  it  was  then  said,  the  affidavit  having  been  once 
used  and  filed  in  support  of  a  distinct  application,  could 
not  be  used  as  the  basis  of  the  rule.     Mr.  Bere  contended, 
however,  that  it  was  an  ordinary  pracdce  to  refer  to  affi- 
davits on  the  file  of  the  Court,  in  support  of  subsequent 
applications.    Upon  consideration,  I  am  of  opinion  that  the 
objection  must  prevail     The  great  test  on  all  questions  of 
this  sort  is,  whether,  supposing  the  affidavit  to  be  wilfully 
false  as  to  the  matter  and  cause  in  which  it  is  used,  an  in- 
dictment for  perjury  could  be  sustained ;  if  it  cannot,  the 
Court  will  refuse  to  act  upon  the  affidavit,  because  it  has 
not  the  sanction,  which  it  deems  necessary,  to  insure  truth 
in  the  proceeding.     Now  this  affidavit  must  be  taken  to 
have  been  sworn  in  the  case  in  which  it  has  been  used, 
which,  by  way  of  distinction,  I  may  call  no.  I,  but  it  nar- 
rates  circumstances  respecting   that  in  which  it   is  now 
sought  to  use  it,  which  I  will  call  no.  2 ;  for  example,  the 
denial  by  the  applicant  that  he  preferred  the  bill,  or  was  in 
any  way  the  prosecutor,  or  took  any  part  in  the  proceedings; 
now,  all  these  were  immaterial  as  related  to  no.  1 ;  whether 
he  was  or  was  not  the  prosecutor  in  no.  2,  could  not  afiect 
the  question  in  issue  then,  which  was,  whether  or  not  he  was 
the  prosecutor  in  no.  1 ;  and,  therefore,  if  fidsely  sworn,  no 
indictment  for  peijury  could  be  sustmned.     But  it  is  for 
these  allegations  thus  immaterial  on  the  former  rule,  that  it 
is  sought  to  use  the  affidavit  in  the  present     The  Court, 
therefore,  is  desired  to  act  on  an  affidavit  which  it  cannot 
indict  upon,  if  false,  in  the  very  matter,  which  is  to  be  the 
basis  of  its  proceeding.    Mr.  Bere  cited  three  cases,  which  do 
not,  however,  meet  this  objection.     The  earliest,  so  fiv  as 
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it  applies  at  all^  is  against  him.  In  Anon,  (a),  the  affidavit 
having  beep  entitled  in  four  causes^  the  Court  ordered 
three  of  them  to  be  struck  out,  and  the  affidavit  renswom, 
and  used  in  one  cause  only.     In  De  Woolf  and  Others  v. 

{b\  and  Byan  v.  Smith  (c),  it  may  be  collected 

that  the  affidavits  used  secondly  were  so  used  in  support  of 
Acts  material  in  the  matter  in  question  in  that  proceeding 
in  which  they  were  first  sworn.  But  in  Quelly  v.  Boucher  (d ), 
this  objection  was  taken,  and  the  Court  of  Common  Pleas 
felt  so  pressed  by  it,  that  the  Court  thought  the  safer  course 
would  be  to  have  the  affidavits  renswom.  With  this  au- 
thority, so  &r  as  it  goes,  for  what  seems  to  me  clear  in 
principle,  I  think  I  ought  not  to  allow  the  affidavits  to  be 
used.  There  is  then  no  affidavit  in  support  of  the  rule, 
which  must,  consequently,  be  discharged,  but  the  objection 
being  strictissimi  juris,  without  costs. 
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Rule  discharged. 


(d\  3  Taunt.  469. 
(6)  2  Chit.  14. 


(c)  Exch.  M.  T.  1841. 

(d)  Ante,  vol.  3,  p.  107,  O.  S. 


Farnell  v.  Adams. 

rr  •  H.  WATSON  shewed  cause  against  a  rule  nisi  for  Where  a  war- 
setting  aside  a  judgment  and  execution  on  a  warrant  of  ^e^l^^Zn, 
attorney,   on   the   ground   that   the  judgment  had  been  ^^®^^JJ^^® 
entered  up  of  a  term  diffi^rent  from  that  authorized  by  the  not  clearly 

-_—  shew  the  jTeriii 

warrant  of  attorney.  The  warrant  of  attorney  was  dated  of  which  judg- 
on  the  31st  March,  1830,  and  authorized  the  attornies  ^^^^uuh^ 
therein    mentioned   to   appear    for    the   defendant  as  of  defendant 

*■*■  agreed  that  It 

Michaelmas  Term  last,  Hilary  Term  next,  or  some  other  should  be 
subsequent  term,  and  confess  the  action.     Judgment  was  ^^^  thebaic 

of  the  instru- 
ment, and  it  was  accordingly  so  signed,  and  a  sci.  fa.  to  revive  the  judipncnt  was  subsequently 
served  on  the  defendant,  and  eleven  years  elapsed  between  the  date  of  the  judgment  and  the 
execation  ;  the  Court  refused  to  set  aside  the  judgment  and  execution,  even  at  the  instance  of 
the  assignees  of  the  defendant  who  had  become  bankrupt. 
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1842.        entered  up  in  the  month  of  April,  1830.     The  application 
^^2^^^    was  made  by  the  assignees  of  defendant  who  had  become 
**•  bankrupt     The  objection  was,  that  in  pursuance  of  the 

warrant,  a  judgment  could  only  be  entered  up  as  of 
Michaelmas  Term,  1829,  or  of  Hilary  Term,  1831,  or 
some  other  Term  subsequent  to  the  latter  Term.  This 
construction,  it  was  submitted,  was  not  the  natural 
meaning  of  the  words,  and  that  the  plaintiff  in  signify 
judgment  on  the  21st  of  April,  1830,  had  done  what  the 
warrant  of  attorney  authorized  him  to  da  But '  a  clear 
answer  was  afforded  to  the  application  by  the  delay  in 
applying  for  the  rule.  Between  signing  judgment  od 
the  21st  April,  1830,  and  execution  being  taken  out  on 
the  29th  November,  1841,  no  less  a  period  than  eleven 
years  had  elapsed*  Before  the  3rd  November,  1841,  a 
scire  fiu^ias  had  issued  to  revive  the  judgment,  and  was 
served  on  the  defendant  himselC  This  proceeding  gave 
him  ample  notice  that  the  judgment  had  been  signed,  and 
it  was  to  be  observed  that  it  was  quite  different  from  a 
proceeding  on  the  part  of  the  plaintiff  by  nihils.  It  was 
also  sworn  that  on  the  occasion  of  his  giving  the  warrant  of 
attorney  it  was  expressly  agreed  between  him  and  the 
plaintiff  that  the  judgment  should  be  forthwith  signed ;  and 
subsequently  he  had  been  informed  at  different  times  that 
the  judgment  was  so  signed.  In  support  of  the  application, 
the  defendant  did  not  deny  that  he  was  aware  of  judgment 
having  been  signed  on  the  21st  April,  1830.  It  was 
therefore  perfectly  clear  that  he  put  the  same  construction 
on  the  warrant  of  attorney  as  the  plaintiff  with  respect  to 
the  period  at  which  judgment  ought  to  be  signed.  If  not, 
at  any  rate  being  aware  of  the  judgment  having  been  so 
signed,  the  lapse  of  time  which  he  had  permitted  to 
pass,  amounted  to  such  laches  as  completely  waived  the 
objection  to  the  plaintiff's  proceedings.  It  was  true  that 
the  present  application  was  made  at  the  instance  of  the 
defendant's  assignees.  That,  however,  made  no  difference, 
as  the  laches  of  the  defendant  would  necessarily  bind  theoo. 


L 
P. 

Adama. 
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They  could  have  no  right  to  interfere  in  any  case  in  which        1842. 
the  bankrupt  himself  could  not  support  an  application,  if  no      p^^jj^ 
bankruptcy  had  taken  place.     Under  these  circumstances, 
the  present  rule  ought  to  be  discharged. 

Henderson^  in  support  of  the  rule,  contended  that  the 
mandatory  part  of  the  warrant  of  attorney  merely  was  to 
be  considered  in  construing  that  instrument  By  that, 
according  to  the  ordinary  rules  of  construction  the 
plaintifiP  could  have  no  right  to  sign  judgment  on  the 
21st  April,  1830,  but  was  bound  by  the  terms  of  the 
warrant  to  sign  a  judgment  either  as  of  Michaelmas  Term, 
1829,  or  of  Hilary  Term,  1831,  or  else  of  some  Term 
subsequent  to  that  mentioned  in  the  warrant  With 
respect  to  the  objection  of  laches,  that  was  no  answer  to 
the  application.  It  might,  perhaps  be  true,  that  if  the 
defendant  himself  was  seeking  to  set  aside  the  judgment 
and  subsequent  execution,  his  delay  would  be  an  answer  to 
the  rule;  but  here,  the  assignees,  who  were  acting  for  the 
general  body  of  the  creditors  sought  to  set  it  aside.  The 
laches,  therefore,  of  which  the  bankrupt  might  have  been 
guilty,  could  not  affect  their  right  to  interfere  in  the 
character  of  assignees  to  set  aside  the  judgment  and 
execution. 

Cur.  adv.  vult. 

CoLERiDOE,  J.— This  is  an  appUcation  by  the  assignees  of 
the  defendant,  a  bankrupt,  to  set  aside  a  judgment  and  execu- 
tion. The  former  was  entered  up  in  April,  1830,  on  a  war- 
rant of  attorney,  dated  31st  March,  1830,  which  authorized 
the  attorneys  to  appear  for  the  defendant  '^  as  of  Michaelmas 
Term  last,  Hilary  Term  next,  or  some  other  subsequent 
Term,"  and  confess  the  action.  The  objection  is,  that  the 
warrant  authorized  only  a  judgment  as  of  Michaelmas  Term, 
1829,  or  of  Hilary  Term,  1831,  or  some  other  term  subse- 
quent to  this  last  It  is  very  doubtful  whether  the  plain- 
tiflb  have  not  put  the  right  construction  on  the  words. 
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1842.        making  the  word  "next"  refer  not  to  the  date  of  the  in- 
Fabnbll     8^ru™cnt,  but  to  the   immediately  preceding  paragraph, 
.  "'•  which  would  make  the  framers  of  the  warrant  not  unnatu- 

rally  refer  in  express  words  to  the  two  Terms  preceding  the 
date  of  the  warrant,  and  leave  all  those  that  should  follow 
covered  by  the  general  language  "  or  some  other  subsequent 
Term."  This  construction  meets  the  most  probable  inten- 
tion of  the  parties  to  the  instrument ;  as  the  restraint  by 
the  defeasance  of  execution  till  default  made  to  the  1 5th  De- 
cember, 1830,  seems  to  imply  that  immediately  after  that 
day  at  all  events  execution  might  be  sued  out,  which  upon 
the  construction  suggested  by  the  defendant  could  not  be 
done,  unless  the  judgment  was  entered  up  in  Michaelmas 
Term,  1829.  At  the  same  time  the  construction  which  the 
defendant  insists  on  gives  a  sensible  though  not  so  probable 
a  meaning  to  the  words ;  and  it  is  more  according  to  the 
ordinary  rules  of  interpretation  to  refer  the  word  "  next" 
standing  alone  to  the  date  at  which  the  party  is  writing  it, 
than  to  the  date  spoken  of  in  the  preceding  paragraph.  It 
seems  to  me,  however,  unnecessary  to  dispose  of  the  rule  on 
this  point,  for  I  am  clearly  of  opinion  that  a  par^  has  no 
right  to  call  on  the  Court  to  treat  as  a  mere  nullity,  a  judg- 
ment signed  dc  facto  by  his  authority.  A  judgment  so  signed 
cannot  stand  on  a  worse  footing  than  one  signed  without 
any  writ  to  commence  the  proceedings,  yet  whether  there 
be  no  writ,  or  a  writ  never  served  on  the  defendant,  which 
to  the  defendant  are  substantially  the  same,  if  he  delays  for 
an  unreasonable  time  after  knowledge  of  the  defect,  to 
apply  to  setthe  judgment  aside,  he  will  undoubtedly  be  held 
to  have  cured  the  defect  by  waiver,  and  whatever  can  be 
cured  by  waiver  is  but  irregularity.  Now,  in  the  present 
case,  it  appears  that  the  defendant  was  attended  by  an  at- 
torney at  the  execution  of  the  warrant,  and  I  must  assume 
that  it  was  then  read  over  to  him.  He  was  informed,  indeed, 
it  is  expressly  sworn,  that  it  was  agreed  that  judgment  should 
fortliwith  be  entered  up  against  him.  At  dificrent  times 
afterwards,  he  was  informed  that  it  had  been  entered  up. 


Adams. 


EASTER  TEEM,   5    VICT.  873 

At  the  close  of  the  last  year,  the  judgment  was  regularly  1842. 
revived  by  scire  facias,  and  the  defendant  having  been  per-  Fabnell 
sonally  served,  his  attention  was  again  specially  drawn  to 
the  judgment  It  is  not  denied  that  he  knew  the  date 
of  the  judgment,  nor  is  the  absence  of  that  denial  any  way 
accounted  for.  I  am  therefore  led  to  the  conclusion  that 
the  defendant  knew  of  and  assented  to  the  judgment  being 
signed  when  it  was  signed,  and  I  infer  either  that  he  put 
the  same  construction  on  the  warrant,  which  the  plaintiffs 
did  and  do,  or  that  if  he  understood  that  language  dif- 
ferently, he  waived  the  irregularity  of  its  being  signed  as  of 
a  wrong  Term.  But  it  is  said  that  thb  application  is  not  by 
him,  but  his  assignees.  This  is  an  immaterial  circumstance. 
We  are  not  discussing  the  effect  of  any  act  fraudulent  in  the 
bankrupt,  or  which  he  was  not  authorized  to  do,  in  which 
case  he  and  his  assignees  stand  on  a  different  footing  from 
each  other.  The  waiver  here  on  which  the  plaintiff'  rely 
18  one  made  by  the  bankrupt  at  a  time  when  he  had  the 
full  control  of  hb  property,  and  might  lawfully  make  it. 
The  assignees  therefore  are  bound  by  his  act.  This  rule, 
therefore,  will  be  dischaiged,  but  as  it  was  not  an  improper 
application  for  the  assignees  to  make,  it  must  be  dischaiged 
without  costs. 

Rule  discharged. 


i 
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COURT    OF    EXCHEQUER 


Caitn  Ccrm. 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Parratt  v.  GrODDABD  and  Another,  Elxecutors  of 
*^^*  ^  H.  GoDDABD,  Deceased 


Toadedara.    JLfEBT.     The  first  couDt  of  the  declaration  WHS  on  a  deed 


two  oontanmig  g»       %  t>  ^  i 

MTcnl  oonnti,  of  the  testator,  for  the  payment  of  a  sum  of  money  to  the 
wbo  wM  under  phuntiff;  there  were  also  counts  for  money  paid,  and  for 
^J'^i^jjj^**^  money  due  on  an  account  stated 
pleaded  two  The  defendants,  who  were  under  terms  of  pleading  b- 

ploM^  which,  in  .  •  .         .  . 

mbetanoe,  ap.  suably,  pleaded  first,  'Hhat  the  said  writing  in  the  said 
&vt  count  only,  declaration  mentioned,  is  not  the  deed  of  the  said  H.  God- 
bot  in  form       dard."     The  second  plea  commenced  thus,  "  and  for  a 

were  pleaded  *  ^ 

to  the  whole  fiirther  plea  in  this  behalf,  the  said  defendants,  as  executrix 
Hdd,  that  die  and  cxccutor,  say,  that  the  said  writing  in  the  decIaratioD 
cnSiw  tc^iffn  mentioned,  was  sealed  and  delivered  by  the  said  H.  God- 
judgment         dard,"  stating  an  immoral  consideration. 

The  plaintiff  signed  judgment,  on  the  ground  that  the 

pleas  were  not  issuable,  being,  in  substance,  applicable  to 

the  first  count  only. 

Thomasy  having  obtained  a  rule  nisi  to  set  aside  the 
judgment, 

Badeley  shewed  cause.  The  pleas  not  being  in  terms, 
confined  to  the  first  count,  must  be  considered  as  pleaded 
to  the  whole  declaration.  Putney  v.  Swan  (a).     If  a  de- 

(a)  2  M.  &  W.  72  ;  Ante,  vol.  5,  p.  296,  O.  S. 
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fcndant  who  is  under  terms  of  pleading  issuably,  pleads  1842. 

nunquam  indebitatus  to  a  declaration,  containing  counts  Par^att 

on  bills  of  exchange,  as  well  as  for  goods  sold  and  delivered,  ^^ 

the  plaintiff  may  treat  the  plea  as  a  nullity,  and  sign  judg-  and  Another. 
menty  Sewell  v.  Dale  (a). 

Thomas,  in  support  of  the  rule.  The  plaintiff  consented 
to  the  rule  to  plead  several  matters,  and  cannot  now  treat 
the  pleas  as  a  nullity  and  sign  judgment  [^Parke,  B. — 
The  consent  was  given  on  the  presumption  that  the  pleas 
would  be  properly  pleaded].  A  plaintiff  who  has  con- 
sented to  a  rule  to  plead  several  matters,  cannot  apply  to 
set  aside  any  of  the  pleas,  Howen  v.  Carr  (b).  In  Wood  v. 
Farr  (c),  where  to  debt  for  150/.,  the  defendant  pleaded  to 
the  whole  action  that  he  had  paid  the  pl^ntiff  30/.,  and  the 
plaintiff  signed  judgment  by  nil  dicit  for  100/1,  the  judg- 
ment was  held  to  be  irregular. 

Per  Curiam  {d). — The  matter  of  defence  contained  in 
these  pleas  applies  to  the  first  count  only,  but  in  form  the 
pleas  profess  to  answer  the  whole  declaration.  It  is  clear, 
therefore,  that  the  pleas  would  have  been  bad  on  special  de- 
morrer^  but  the  question  here  is,  whether  or  no  they  are 
issuable  pleas  ?  We  think  they  are  not  The  plaintiff  could 
not  join  issue  on  these  pleas,  and  dispose  of  the  cause  on  the 
merits.  If  the  pleas  had  been,  in  terms,  confined  to  the  first 
count  only,  the  plaintiff  might  have  signed  judgment  on  the 
two  other  counts ;  the  judgment  may  be  set  aside  on  pay- 
ment of  costs. 

Rule  absolute  accordingly. 

(a)  Ante,  vol.  8,  p.  309,  O.  S.  (d)  Lord    Abinger,    C.    B., 

(b)  Ante,  vol.  5,  p.  305,  O.  S.        Parke,  Aldirson  and  Rolfb, 

(c)  5  Bing.  N.  C.  247.  B.'a. 
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1842. 

Wild  v.  Holt. 

In  tropMi  for  J.  ESS  was  an  action  of  tre^iaaB  for  breaking  and  entering 
^iSi^ftmbie,  a  coal  mine  of  the  plaintiff,  and  taking  and  carrying  away 
rod. Acmct  coals.  At  the  trial,  before  Rolfey  R,  at  the  Liyerpool 
^"1^^""^  Spring  Assizes,  it  appeared  that  the  defendant  admitted 
tbe  codl,  with,  the  trespass,  and  expressed  his  willingness  to  pay  such 
ettbCT^bee^  amonnt  as  should  be  settled  by  arbitration.  It  also  ap- 
lu^QMrtCT?  peared  that  the  expense  of  getting  each  quarter  of  coals 
ag«  paid  to  the  amounted  to  4«.  6dl,  including  a  payment  of  2«.  6dL  as 

owner  of  toe 

mine.  quarterage  to  the  owner  of  the  mine.     A  verdict  having 

been  taken  for  the  fiill  value  of  the  coals, 

Knowks  moved  to  reduce  the  damages  by  deducting 
4«.  6d,  per  quarter.  He  submitted,  that  the  defendant 
was  entided  to  deduct  the  expense  of  working  the  coal 
obtained  by  him,  or  at  least  the  quarterage  due  to  the 
owner  of  the  mine. 

Parke,  B. — I  think  the  rule  laid  down  by  the  Court  in 
Martin  v.  Porter  (a),  is  a  very  salutary  one ;  it  establishes 
that  in  trespass  for  working  the  plaintiff's  mines,  the  juiy 
are  at  liberty  to  give  the  full  value  of  the  coal,  without  de- 
ducting the  expense  of  getting  it.  The  plaintiff  will  be 
bound  to  pay  the  quarterage  to  the  owmer  of  the  mine, 
but  the  defendant  cannot  deduct  it  firom  the  amount  of 
damages. 

Aldebson,  Gubney,  and  Rolfe,  B.%  concurred. 


Rule  refused 


(a)  Ante,  vol.  8,  O.  S. 
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Howard  v.  Williams. 
WwHATELEY  shewed  cause  against  a  rule  for  setting  A  notice  to 

•  T  .      •  .  ,  prodac6  docu- 

aside  the  verdict  in  this  case.     The  action  was  brought  for  mentsserTed 
goods  sold,  to  which  the  defendant  pleaded  nimquam  in-  b^^^J  on 
debitatus.     At  the  trial  before  the  sheriff,  at  Monmouth,  *^«  defendants 

attorney,  at  his 

the  plaintiff  proposed  to  give  in  evidence  certain  accounts,  residence, 
said  to  have  been  delivered  by  him  to  the  defendant,  and  miles  ftum  the 
proved  a  notice  to  produce  the  same,  which  appeared  to  ^^^  i^^^* 
have  been  served  on  the  defendant's  attorney,  at  Newport,  cie^t 
the  preceding  evening,  between  seven  and  eight  o'clock.     It 
appeared  by  the  affidavits,  that  Newport  was  twenty-four 
miles  from  Monmouth,  that  the  defendant  lived  in  New- 
port, and  on  the  receipt  of  the  notice,  his  attorney  imme- 
diately sent  to  his  residence,  but  he  was  not  at  home,  and 
the    attorney   was  obliged    to  leave   Newport    the   next 
morning,  to  attend  the  trial  at  Monmouth.     The  accounts 
not  being  produced,  the  under-sheriff  received  secondary 
evidence  of  their  contents,  and  a  verdict  was  found  for  the 
plaintiff. 

Chray^  in  support  of  the  rule,  was  stopped  by  the  Court 

Per  Curiam  (a). — We  are  clearly  of  opinion  that  the 
notice  was  insufficient 

Rule  absolute. 

(a)  Lord  Abinobb»  C.  B.,  Parke,  Aldbbson,  and  Rolfe,  B's. 


Adkins  v.  Anderson. 

JLN  this  case,  the  defendant,  who  was  under  terms  of  The  meaning 
'^  pleading  issuably,  rejoining  gratis,  and  taking  short  notice  f*  rejoining 

ffratis,**  is  re- 
joming  without  a  rule  for  that  purpose,  therefore,  where  the  plaintiff  added  the  similiter  for  the 
defiBiidant  (who  was  nnder  terms  of  rejoining  gratis,)  and  delivered  the  issue,  it  was  held  that 
the  defendant  might,  within  four  days,  strike  oat  the  similiter,  and  damr. 
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1842.        of  trials"  pleaded  a  plea  of  gaming,  to  which  the  plaintiff 
^'T^''      '    replied  de  injurifi,  added  the  similiter,  and  on  the  2nd  of 
».  May  delivered  the  issue,  with  notice  of  trials  for  the  lOtL 

The  defendant,  on  the  6th  of  May,  sent  to  the  plaintiff's 
attorney,  a  demurrer  to  the  replication,  together  with  the 
following  notice : — **  Take  notice,  that  I  do  not  receive  the 
issue  delivered  by  you  in  this  cause  as  such,  but  oonader 
the  same  as  a  replication  only.  I  have,  therefore,  struck 
out  the  similiter  added  by  you  to  your  replication  to  the 
defendant's  plea,  and  have  demurred  to  your  replication." 

H.  SSU  had  obtained  a  rule,  calling  on  the  defendant  to 
shew  cause  why  the  demurrer  delivered  by  him  should 
not  be  set  aside,  and  why  the  cause  should  not  be  tried 
pursuant  to  the  notice  of  trial. 

Hughes  shewed  cause.  The  question  depends  upon  the 
meaning  of  the  term  ^rejoinder  gratis."  It  is  contended, 
on  the  other  side,  that  the  defendant  being  under  such 
terms,  was  bound  to  deliver  his  demurrer  within  four^and- 
twenty  hours.  But  the  meaning  of  the  term  ^'  rejoinder 
gratis"  is,  that  the  party  must  rejoin  within  four-and-twen^ 
hours  after  demand  of  a  rejoinder,  Clark  v.  Adams  (d).  Bat 
the  rule  does  not  extend  to  a  joinder  in  demurrer,  Janes  v. 
Key{b)y  much  less  to  a  demurrer  in  which  time  for  de- 
liberation would  necessarily  be  required. 

H.  Hill,  in  support  of  the  rule.  The  deliveiy  of  the 
issue  was  equivalent  to  a  demand  of  a  rejoinder,  and  the 
defendant,  by  keeping  the  issue  four  days,  must  be  con- 
sidered as  having  accepted  it.  In  Hutchinson  v.  Leniar  (c), 
it  was  decided  that  the  terms  of  rejoining  gratis,  compelled 
a  defendant,  intending  to  demur,  to  return  the  issue  within 
twenty-four  hours. 

Cur,  adv.  vult. 

(a;  2  C.  &  J.  683.  fc)  Not  yet  reported. 

(b)  2  C.  &  M.  340. 
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On  a  subsequent  day,  1842. 

Lord  Abinoeb,  C.  B.,  said,  « In  this  case  the  defendant    "-^^^ 

was  under  terms  of  reioininfl:  gratis,  and  the  plaintiff  de-  9. 

Anderson. 
livered  the  issue,  having  added  the  similiter  to  the  repli- 
cation. On  the  fourth  day  after  the  delivery  of  the  issue, 
the  defendant  returned  it  with  a  demurrer  to  the  replication, 
and  the  similiter  struck  out.  The  question  is,  whether  he 
was  not  bound  to  do  so  within  twenty-four  hours  ?  We 
have  spoken  with  the  Masters  of  the  Court  on  the  subject, 
and  find  that  the  practice  is,  that  under  such  circumstances, 
the  defendant  has  four  days  to  rejoin.  The  meaning  of 
the  term  <'  rejoining  gratis,"  merely  is,  that  he  is  to  do  so 
without  a  rule. 

Aldebson,  B. — ^^  Rejoining  gratis,''  means,  rejoining 
without  a  rule,  but  the  defendant  has  the  same  time  to 
rejoin  as  if  accompanied  by  a  rule.  In  the  latter  case,  he 
would  have  had  four  days. 

Rule  dischaiged. 


Doe  d.  Fust  9.  Roe. 

tyLARKE  moved  for  judgment  against  the  casual  ejector,  a  declaration 
The  officers  of  the  Court  declined  to  draw  up  the  rule,  on  ^^^^g^^ 
the  ground  of  a  variance  between  the  title  of  the  cause  in  lessor  of  the 

°  ...  plaintiffas 

the  declaration,  and  in  the  affidavit  of  service.     In  the  de-  J.  F.,  at  the 
daration,  the  demise  was  stated  to  be  by  the  Right  Ho-  mu^^ed  J., 
nourable  Sir  Herbert  Jenner  Fust,  KjMght,  then  called,  the  *^  fffidf^itof 

'  °     '      ^  '  service  de- 

Right  Honourable  Sir  Herbert  Jenner^  Knight,   but  the  scribed  hhn  as 

affidavit  of  service  merely  described  the  lessor  of  the  plaintiff  Held,  imma- 

as  the  Right  Honourable  Sir  Herbert  Jenner  Fust  ^''*^' 

Per  Curiam. — The  variance  is  immaterial    You  may 
take  a  rule. 
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1842. 

Bltth  V.  Shepherd. 

In  anactioa  oa  J.  HIS  was  an  action  on  a  policy  of  insurance  against  the 
^£|[q^,  the  *  Marine  Insurance  Company.  The  dechiradon  delivered 
^^^I^J^J^I^^^  contained  two  counts ;  the  one  alleging  a  loss  by  perils  of 
on  a  loH  by       the  sed,  the  other  a  loss  by  barratry  of  the  Master.     An 

perils  of  the  .       ,  J  J 

Msi,  together  application  had  been  made  to  Rolfe,  B.,  at  Chambers,  to 
aloas  by  wu*-  Strike  out  One  of  the  counts,  on  the  ground  of  its  being  in- 
!!^*"Li° A     serted  in  contravention  of  the  rule  of  H.  T.,  4  Wm.  4. 

restrain  the  de-  ' 

fendant  from     The  learned  judee  made  an  order  accordingly. 

setting  up,  as  a  ^   ^*  ^ -^ 

defence  to  the 

thid SeloH*  ^'  ^*  Bichards  had  obtiuned  a  rule,  caUing  on  the  de- 
was  oocasKned  fendant  to  shew  cause  why  this  order  should  not  be  set 

by  barratry.  •' 

aside,  or  why  the  defendant  should  not  be  restrained  from 
setting  up,  by  plea  or  otherwise,  as  a  defence  to  the  count, 
ona  loss  by  perils  of  the  sea,  that  the  loss  was  occasioned  by 
barratry.  The  rule  was  obtained  on  afiSdavits,  which  stated 
that  the  settlement  of  the  loss  was  resisted,  on  the  ground 
that  the  ship  was  wilfully  lost  by  arrangement  and  con- 
spiracy of  the  captain  and  supercargo ;  tiiat,  m  consequence 
of  the  absence  of  witnesses  abroad,  the  plaintiff  was  unable 
to  ascertain  whether  such  was  the  case  or  not,  that  if  he 
was  limited  to  one  count,  he  might  be  nonsuited  by  proo( 
either  of  barratry  or  loss  by  perils  of  the  sea,  as  the  cast 
might  be. 

BtUtf  who  appeared  to  shew  cause,  was  stopped  by  the 
Court 

R.  V,  Richards,  in  support  of  the  rule.  Unless  both 
counts  are  allowed,  or  the  alternative  of  the  rule  be  granted, 
the  plaintiff  will  suffer  great  hardship,  since  it  is  difficult 
to  ascertain  whether  the  loss  has  been  occasioned  by  perils 
of  the  sea,  or  by  barratry.  It  is  very  questionable  whether, 
under  an  allegation  of  loss  by  perils  of  the  sea,  the  plaintiff 
can  recover  upon  proof  of  a  wreck,  occasioned  by  the  bar- 


V. 

Shepherd. 
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iBtiy  of  the  master  or  mariners.  The  only  authority  for  1842. 
that  position  is  the  doctrine  of  Lord  Ellenbarough  in  Hey^  Blyth 
num  V.  Parish  {ay  Walker  v.  Maitland(b)  merely  goes  to 
this  extent,  that  the  underwriters  are  liable  for  a  loss  arising 
immediately  from  the  perils  of  the  sea,  such  as  the  wind 
and  waves,  although  remotely  from  the  mismanagement  and 
negligence  of  the  master  and  mariners.  Should  only  one 
count  be  allowed,  it  is  doubtful  whether  the  judge  would 
amend  at  the  trial,  Gvest  y.  Elw€s{c), 

Pabke,  B. — The  rule  must  be  discharged.  The  decla- 
ration is  framed  in  direct  violation  of  the  new  pleading 
rules ;  but  then  it  is  said,  that  in  a  case  like  the  present,  it 
would  be  a  great  hardship  not  to  allow  the  two  counts.  It 
is  sufficient  to  say,  that  much  inconvenience  would  arise,  if 
two  counts  were  permitted.  There  can  be  no  difficulty  in 
ascertaining  whether  the  loss  was  occasioned  by  perils  of 
the  sea  or  by  barratry.  At  all  events,  the  plaintiff  should 
ascertain  the  cause  of  the  loss  as  correctly  as  he  can,  and  if 
there  should  be  a  variance  in  the  proo^  the  judge  will,  in 
all  probability,  direct  an  amendment. 

Alderson  and  Rolfe,  B.'s,  concurred. 

Rule  discharged. 

(a)  2  Camp.  149.  (c)  5  Adol.  &  E.  118. 

(6)  5  B.  &  Aid.  171. 


LoosEMORE  V.  Radford. 

Covenant.  The  declaration  stated  that  whereas  the  The  plaint^, 
defendatit  before  and  at  the  time  of  making  the  indenture  thedefoodant 
thereinafter  mentioned  was  indebted  to  H.  D.  and  G.  B.  ^^^^J^id 

the  defendant, 
hy  deed,  covenanted  with  the  plaintiff  to  pay  him  the  amount  of  the  note  on  a  day  certain. 
The  note  not  having  been  paid :  Hddj  in  an  action  on  the  covenant,  that  the  meatore  of 
damages  was  the  amount  of  the  note,  though  it  still  remained  unpaid. 

VOL.  L — N.  S.  L   L   L  D.   P.   C 
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184:!.       in  4002.9  secured  to  them  by  a  promissory  note  made  by  the 

£^^^jjjj^    defendant  and  the  plaintiff  as  the  defendant's  surety,  and  in 

«•  95L  5s.  9d,  for  interest ;  and  thereupon  by  a  certain  inden- 

Radfordl 

ture  made  between  the  defendant  of  the  one  part  and  the 
plaintiff  <^  the  other  part,  the  defendant  covenanted  with 
t  he  plaintiff  thathe,  the  defendant,  would  well  and  truly  pay 
to  the  said  H.  D.  and  G.  B.  the  sum  of  400/.  and  interest 
on  the  13th  day  of  Ai^ust  then  next  Breach :  non-pay- 
ment of  the  principal  sum  and  interest  on  the  day  men- 
tioned. 

The  defendant  pleaded  payment  into  Court  of  1#.,  and 
no  damages  ultra :  to  which  the  plaintiff  replied  damages 
ultra:  whereupon  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  appeared  that  the  plaintiff 
had  joined  the  defendant  in  a  promissory  note  for  the  pay- 
ment of  400/.  and  interest  to  H.  D.  and  G.  B.  The  note 
was  not  paid  at  the  time  it  became  due  or  since,  and  the 
payees  told  the  plaintiff  that  they  should  hold  him  respon- 
sible. It  was  objected  that  as  the  plaintiff  had  not  paid  the 
note  he  could  only  recover  nominal  damages.  The  learned 
judge  overruled  the  objection,  and  told  the  jury  to  find  for 
the  full  amount  of  the  note  and  interest. 

Erie  moved  for  a  new  trial,  on  the  ground  of  misdirection: 
Tlie  plaintiff,  he  not  having  paid  the  note,  can  have  sustained 
no  injury  by  the  breach  of  covenant,  and  consequently  is 
entitled  to  nominal  damages  only.  It  is  possible  that  the 
defendant  may  have  paid  the  note  after  the  trial.  In  //am- 
dieton  V.  Veere  (a)  the  plaintiff  declared  for  the  injury  in 
procuring  his  apprentice  to  depart  from  his  service,  and  for 
the  loss,  of  his  services  for  the  whole  residue  of  the  term  o^ 
his  apprenticeship,  the  jury  having  assessed  da^sges 
generally,  the  judgment  was  arrested,  because  it  appeared 
that  the  term  had  not  expired.    There  is  nothing  to  prevent 

(a)  2  Saund.  169. 


BASTEK  TBRM,   5  VICT.  883 

the  payees  from  Quing  the  defendant  on  the  note,  in  which       1842. 
case  he  would  have  to  pay  the  debt  twice  over.  Loo«emobk 


Pabks,  B. — I  am  of  opinion  that  the  learned  judge  was 
right  in  his  direction.  The  defendant  expressly  covenants 
to  pay  a  sum  of  money  on  a  day  certain.  That  he  has  not 
done,  and  it  appears  at  the  trial  that  the  note  is  still  unpaid. 
Under  these  circumstances  I  think  the  jury  were  warranted 
in  giving  the  plaintiff  the  full  amount  of  the  money  due. 
If  any  part  of  the  amount  had  been  paid  after  the  day  fixed 
for  payment,  the  defendant  would,  pro  tanto,  be  relieved 
fix)m  his  responsibility.  Perhaps  the  defendant  may  have  an 
equitable  right  that  the  sum  recovered  from  him  shall  be 
applied  by  the  plaintiff  in  liquidation  of  the  debt,  but  the 
plaintiff  is  entitled  to  be  in  the  same  situation  as  if  he  had 
paid  the  money  to  the  holders  of  the  note. 

Aldebson,  B. — ^The  question  is,  to  what  extent  is  the 
plaintiff  injured  by  the  de&ult  of  the  defendant?  He  is 
injured  to  the  amount  of  the  money  which  the  defendant 
ought  to  have  paid.  The  case  resembles  an  action  of  trover 
far  title  deeds  where  the  jury  may  give  as  damages  the  frill 
value  of  the  estate,  though  the  damages  are  usually  reduced 
to  40s,  on  the  deeds  being  given  up. 


GuBKET,  B.,  tad  RoLFE,  B.,  concurred. 


Rule  refused. 


V. 

Radfordl 


Pbitchard  V.  Long. 

1  RESPASS.     The  declaration  stated  that  the  defendant  in  trespaas  for 
with  force  and  arms,   &c.,  broke  and  entered  a  certain  phmti^gdwel- 

lisfr.hoiue*  and 
taking  goods,  the  declaration  omitted  to  sUte  that  the  gooda  belonged  to  the  plaintiff:  Hehif 
that  no  damages  could  be  recovered  in  respect  of  them. 

Semble,  that  if  entire  damages  had  been  assessed  on  the  whole  declaration,  the  judgment 
might  have  been  arrested. 

L   L  L   2 
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1343.  dweUing-hoBse  of  the  plaintiff,  and  seized  and  took  divers 
goods,  chatteU^  and  efiects,  (specifying  them)  of  great  Taiue, 
and  converted  and  disposed  of  the  same  to  his  own  use. 
Plea,  not  guilty.  At  the  trial  before  CressweU,  J^  the 
plaintiff  proved  the  trespasses  alleged  in  the  declaratioD» 
when  it  was  objeoted  -hj  the  jdefendant's  counsel,  that  no 
daffiagyys  could  be  givea  in  respect  of  seising  the  goods,  as 
|Lbe . dedaiation,  .di^wpot-^tate.tbat  they  belonged  to  the 
plaijo^iff.  _Th^  ^l^amed  judge  was  of  that  opinion,  and 
directed  the  .  juiy  to  find  for  th0  plaintiff  with,  nominal 
damages,  reserving  leave  for  him  to  move  to  inpneaae  the 
amount  of  damages  by  the  value  of  the  goods. 


■  ■* 


Ludlow,  Seijt,  moved  aoc<»rdingly.  The  onHSsion  of 
the  allegation  that  the  goods  were  the  goods  of  the  plaintil^ 
is  merely  a  ground  of  special  demurrer.  The  juiy  m^ht 
consider  the  taking  of  the  goods  as  an  aggravation  of  the 
trespass  in  entering  the  dwelling-house,  and  give  damages 
accordingly.  [Parfe,  B.— The  taking  the  goods  is  not 
mere  matter  of  aggravation,  but  a  substantive  trespass  in 
itself,  although  defectively  laid  in  the  declaration.]  In 
IFms.  SauntL,  (a),  the  law  is  thus  laid  down,  "In  the 
in&ncy  of  this  action,  it  was  held  necessary  in  a  declaration 
in  trover  to  ascertain  the  goods  which  were  the  subject  of 
dispute  with  as  much  certainty  and  accuracy  as  was 
required  in  an  action  of  detinue  or  replevin.  Therefore 
when  the  declaration  was  for  a  parcel  of  lings,  without 
specifying  the  quantity  it  contained,  though  there  was  a 
verdict  and  judgment  for  the  plaintiff,  it  was  reversed  upon 
error,  Gramvel  v.  Rhobathanif  {b\  And  a  few  years  beftre 
it  was  adjudged  that  trespass  for  breaking  the  plaintiff's 
close  and  taking  his  fish,  without  stating  the  nature  an^ 
number  of  the  fish  was  bad  after  verdict,  Playter^s  ca^f  (c). 
But  this  omissioi^  it  should  seem  would  now  he  holden  to 
be  cured  aftef^  verdict  either  at  common  law,  Johns  v. 

(fl)  Vol.  2,  74,  n.  (c)  5  Rep.  34  b. 

{b)  Cro.  Riti.  S65 
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ff^Usan,  {a\  or  by  the  gtatote  of  Feofails,  16  &  17  Car.  2, 
c  8,  and  after  a  general  demurrer  or  judgment  by  defiiult 
by  Stat.  4  Ann.  c.  16,  ss.  1^  2,  even  if  the  action  were  merely 
for  taking  the  plaintiflTs  fish,  but  if  the  declaration  were  hr 
breaking  the  close^  as  well  as  for  taking  his  fish,  without 
qiecifying  their  number  or  kind,  it  seems  it  would  be  good, 
even  upon  a  special  demurrer,  because  breaking  the  close 
IB  considered  as  the  principal  ground  and  foundation  of 
the  acdon,  and  taking  the  fish  as  matter  of  aggravation 
only."  Chamberlain  v.  Qreei^ld  (b),  is  an  authority  to  the 
flame  efifect. 

Parke,  B. — There  ought  to  be  no  rule.  The  taking 
the  goods  is  of  itself  a  substantive  trespass,  and  if  general 
damages  had  been  assessed  upon  the  whole  declaration,  the 
judgment  might  have  been  arrested  according  to  the  case 
of  Gramoel  v.  Bhobotham  (c).  As  the  record  stands,  it  is 
correct,  and  the  plaintiff  is  not  entitled  to  separate  damages 
in  respect  of  these  goods. 

Aldbbson  and  Rolfe,  B.*s,  concurred. 

Role  refosed. 

(a)  Qto.  Jac.  435;     •  .  .  -  (c)  Gra  fiUii.  866. 

(6)  3  Wila.  299.  . 

'  .  )        i     .\-       .  :\ 

■      ■  »  '  • 

ROPWJUA'  W.  PmLLIPCL.. 

.^un    r^,        I  .       '^  ■      >tt'.-^i^i  .-.4..  ,<  .*.' 

I  HIS  was  an  action  for  tefoeding  to  Jiennit  thepi^ntifFto  An  agreement 
gather  certain  firuit  and-  vegetables  sold  by  the  defendant  ^wing  fruit 
to  the  plaintiff,  and  growing  on  the  defendtort  land.  't:^^ 

At  the  trial  before  Lord  Abinaer^  C.  B.,  it  appeared  wnount  than 

^  20L,  requirct  • 

that  the  defendant  had  sold  the  fixiit  and  vegetables  to  the  stamp. 
plaintiff  under  the  following  written  agreement : — 

'^Memorandum  of  agreement  this  14th  day  of  July, 
1840.     Thomas  Phillips  agrees  to  teU  to  Mr.  Rodwell  all 


V. 

Phillips. 
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1842.        the  crops  of  fruit  and  vege^Mes  of  the  upper  portion  of  the 
BoDWELL     g<urden,  from  the  laige  pear  trees,  for  the  sum  of  SO/.,  and 
Lionel  Rodwell  agrees  to  buy  the  same  at  the  afiwesaid 
price,  and  has  paid  1/.  deposit.     Witness  our  hands, 

**  Thobiab  PHnj:jp& 
^<  Lionel  Rodwell."' 

It  was  objected  on  the  piurt  of  the  defendant  thai  this 
was  the  sale  of  an  interest  in  land,  and  therefore  the 
agreement  should  have  beeij  stamped  under  the  55  Grea  3, 
c.  184,  schedule  Conveyance.  The  learned  judge  was  of 
that  opinion  and  directed  a  nonsuit,  reserving  leave  for  the 
plaintiff  to  move  to  set  it  aside,  and  enter  a  verdict, 

Skee,  Seijt,  having  obtained  a  rule  accordingly, 

E.  James  shewed  cause.  The  leading  case  on  this 
sutgject  is  Crosby  v.  JFadsworth  (a),  in  which  it  was  held 
that  the  purchase  of  a  growing  crop  of  grass,  to  be  mown 
and  made  into  hay  by  the  vendee,  was  the  purchase  of  an 
interest  in  land.  Carrmgtan  v.  Roots  (b)  is  to  the  same 
eflect,  Jones  v.  FHnt  (c)  appears  to  be  at  variance  with 
the  previous  decisions.  There,  it  was  decided  that  the  sale 
in  August  of  a  crop  of  com  and  potatoes,  and  the  eatage  of 
stubble  afterwards,  the  buyer  being  bound  to  harvest  the 
com,  and  dig  up  the  potatoes,  was  a  contract  for  the  sale  of 
goods  and  chattels.  That  case,  however,  shews  that  the 
true  test  is  whether  the  crop  would  go  to  the  executor  or 
the  heir,  or  whether  or  no  it  could  he  taken  in  execution 
under  a  writ  of  fieri  focias. 

Skee,  Seijt,  in  support  of  the  rule.  The  contract  in 
question  is  a  sale  of  goods  and  chattels,  and  therefore 
within  the  exception  of  the  55  Geo.  3,  c.  184.  Crosby  v. 
Wadsworth  is  distinguishable,  because  grass,  which  was  the 

(a)  6  East,  602.  (c)  10  Adol.  &  B.  753. 

{h)  2  M.  &  W.  246. 


Puj|.upe. 
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subject  of  that  contract,  is  the  natural  produce  of  the  Jaud,  1H42. 
and  was  to  be  mown  by  the  vendee.  That  distinction  is  ro^£j.l 
adverted  to  by  Bayley,  B.,  in  Evans  v.  Roberts  (a).  In 
Waddinffton  v.  BrisUno  (6),  the  hops,  which  were  the  subject 
of  the  sale,  were  not  in  existence  at  the  time  the  contract 
was  made.  [Parhej  B. — That  case  would  now  perhaps  be 
decided  differently.]  Potatoes  growing  on  the  land  have 
been  held  to  be  goods  and  chattels,  Wartaick  v.  Bruce  {c) 
Sainsbtiry  v.  Matthews  (d).  In  Smith  v.  Surman  (e\  an 
agreement  for  the  sale  of  trees  growing  on  the  land,  was 
held  to  be  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise. [Lord  Abinffer,  C.  B. — In  that  case  the  contract 
was  in  fact  for  the  timber,  and  not  for  the  growing  trees]. 
Parker  v.  Staniland  (/),  and  Jories  v.  Flint  {g)  are  precisely 
in  point 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by  Lord 
Abinger^  C.  B.  In  this  case  the  objection  was  that  an 
agreement  for  the  sale  of  fruit  and  vegetables  growing  in  a 
garden  was  a  contract  for  the  sale  of  an  interest  in  land, 
and  that  being  above  the  value  of  20/.  it  required  a  stamp. 
I  was  of  that  opinion,  and  nonsuited  the  plaintiff.  There 
is  a  great  variety  of  cases  in  which  a  distinction  is  made 
between  the  sale  of  growing  crops  and  the  sale  of  an  interest 
in  land,  but  it  must  be  admitted,  taking  all  the  cases  together, 
that  no  general  rule  is  laid  down  in  any  one  of  them  that 
is  not  contradicted  by  some  other.  It  is,  however,  sufficient 
for  us  to  say  that  we  think  this  case  ought  not  to  be 
governed  by  those  which  decide  that  a  sale  of  growing 
crops  is  the  sale  of  a  chatteL  The  growing  fruit  would  not 
pass  to  the  executor  but  to  the  heir,  it  could  not  be  taken 
by  a  tenant  for  life,  nor  could  it  at  common  law  be  levied 

(a)  5  B.  &  C.  829.  (e)  9  B.  &  C.  561. 

ib)  2  B.  &  P.  452.  (/)  11  East,  362. 

(c)  2  M.  &  Sel.  205.  ig)  10  Adol.  &  E.  753. 
(<0  4  M.  &  W.  343. 
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1842.        in  ezecation  by  the  dieriff  under  a  writ  of  fieri  ftdas. 
BoDWELL      "^^^  ^^^'^  ^  therefore  distinguidiable  firom  thoee  in  whidi 
«•  the  interest  passes  not  to  the  heir  at  law,  but  to  some  other 

person.  Undoubtedly,  theve  is  a  case  whidi  decides  that  a 
contract  to  sell  growing  timber  does  not  give  on  interest  in 
the  land  That  was  a  case  where  the  parties  contracted 
for  the  sale  of  timber  at  so  much  a  foot,  and  I  think,  from 
the  fiu!t  of  two  trees  having  been  already  felled,  and  the 
.felling  of  the  rest  being  in  progress,  it  must  be  considered 
the  same  as  if  the  parties  had  contracted  for  the  sale  of 
timber  already  felled.  Jsl  the  presei^  case,  however,  there 
seems  to  be  no  doubt  that  this  was  a  sale  of  that  species  of 
interest  in  the  produce  of  the  land,  which  has  not  been 
excepted  by  the  Stamp  Act,  and  that  it  is  not  a  sale  cf 
goods  and  merchandise,  and  then  the  contract  is  of  sufficient 
value  to  require  a  stamp.  The  nonsuit,  therefore,  must 
stand,  and  the  rule  be  discharged* 

Rule  discharged. 


Quested  v.  Callis. 

A  defendant*!    M^IGOT  had  obtained  a  rule  nisi  to  set  aside  an  order  of 
suchlnterwtln  Gumey^  B.,  by  which  it  was  ordered  that  all  further  pro- 
■uit  aTto^^*    ceedingp  in  the  cause  be  stayed  without  payment  of  costs 
Tcnt  the  de-      by  plaintiff  to  defendant    The  action  was  brought  for  goods 
consenting  to  a  sold  and  delivered ;  to  which  the  defendant  pleaded  first, 
^iin«rwith.  nunquam  indebitatus ;  secondly,  a  dischaige  under  the  In- 
cut costs.  solvent  Debtors'  Act.     The  plaintiff  joined  issue  on  the  first 
plea,  and  replied  to  the  second,  that  the  schedule  filed  by 
the  defendant  in  the  Insolvent  Debtors'  Court  did  not  contain 
a  true  description  of  the  debt  in  the  declaration  mentioned, 
but  on  the  contrary  falsely  described  it  as  amounting  to 
4/.  10«.  instead  of  112L  16«.  6(1,  whereby  and  inconsequence 
of  such  false  description  defendant  was  not  discharged  from 
the  said  debt    To  this  replication  the  defendant  demurred ; 
the  plaintiff  joined  in  demurrer,  and  the  paper-books  were 
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onuie  up,  but  before  the  case  could  be  argued  the  defendant        l^^^- 
wag  taken  in  execution  at  the  suit  of  anodier  creditor,  and      Qy^irEii 
i^n  petitioned  the  Insolvent  Court  for  his  dischai^   The  ^' 

plaintinrs  attorney  then  took  oat  a  summons  to  shew  cause 
why  all  further  proceedings  should  not  be  stayed  without 
payment  of  costs,  which  summons  being  opposed,  Gumetff  &, 
ordered  that  the  demurrer  should  stand  for  argument,  the 
defendant's  attorney  undertaking  to  pi^  the  plaintiff  his 
costs  if  he  should  succeed.  The  plaintiff  then  entered  a 
notice  to  oppose  the  defendant's  discharge  under  the  In- 
solTent  Act;  and  for  that  purpose,  joined  with  another 
creditor  of  the  plaintiff.  Upon  the  defendant  coming  up 
to  be  disdiarged,  the  plaintiff's  attorney  induced  him,  in 
consideration  of  withdrawing  all  opposition,  to  sign  a  me- 
morandum, consenting  to  stay  proceedings  in  the  present 
action  without  payment  of  costs.  Tliis  was  done  without 
the  knowledge  or  consent  of  the  defendant's  attorney,  and 
the  order  was  accordingly  drawn  up,  which  the  present 
application  sought  to  set  aside.  The  rule  was  obtained  by 
the  defendant's  attorney,  and  one  of  the  affidavits  upon  which 
it  was  moved  stated  that  the  clerk  of  the  defendant's  attorney 
had  met  the  defendant  after  he  had  signed  the  consent,  who 
stated  that  he  was  very  sony  for  what  he  had  done,  and  that 
he  was  induced  to  do  it  under  the  compulsion  and  owing 
to  the  threats  of  the  plaintiff's  attorney. 

Pderidarff  shewed  cause.  The  question  is,  whether  the 
Court  will  interfere  to  protect  a  defendant's  attorney  from  a 
settlement  between  plaintiff  and  defendant?  The  case  pre- 
sents no  analogy  to  that  of  a  plaintiff's  attorney.  The  ground 
of  extending  such  protection  to  him  is,  that  he  has  a  lien  on 
and  an  interest  in  the  subject  matter  of  the  suit,  but  a 
defendant's  attorney  can  have  no  privilege  to  compel  a 
plaindff  against  his  will  to  carry  on  a  suit.  Suppose  the  de- 
fendant had  been  discharged  under  the  Insolvent  Act,  and 
had  pleaded  such  dischaige  puis  darrein  continuance,  there 
could  have  been  no  right  to  costs ;  so  if  the  plaintiff  had 
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1 8*1 2.        released  the  debt.     In  the  absence  of  any  proof  of  collusion 
^^Q^^^    between  the  plaintiff  and  defendant  the  Court  will  not  in- 
f.  terfere. 

Callis. 

iP^,  in  support  of  the  rule.  By  the  1  &  2  Vict  c  110, 
the  defendant  was  discharged  from  the  debt  although  mis- 
described  in  his  schedule;  the  agreement,  therefore,  to 
abandon  all  opposition  could  be  no  connderation  for  the 
defendant  signing  the  memcnrandum. 

Lord  AniNQEBy  C.  B. — ^The  question  is,  whether  if  a 
plaintiff  and  defendant  choose  to  stay  the  cause,  the  latter 
consenting  to  waive  any  costs,  the  defendant's  attorney  has  a 
right  to  step  in  and  stop  the  arrangement?  I  think  he  has  no 
such  right.  Suppose,  when  a  cause  was  just  at  issue  the 
plaintiff  received  his  whole  demand  and  costs  from  the  de- 
fendant, could  the  attorney  proceed  upcm  the  strength  of 
some  supposed  inchoate  right  to  costs?  I  do  not  see  any 
evidence  of  coUunon,  and  before  we  can  arrive  at  the  con- 
clusion that  there  was,  we  must  try  the  merits  of  the  case 
upon  affidavit,  but  the  present  application  is  not  made  by 
the  defendant  but  on  behalf  and  for  the  benefit  of  his 
attorney,  on  the  strength  of  some  supposed  i^ht  to  prevent 
a  settlement  of  the  suit,  a  right  which  we  do  not  recognise. 
The  nile  must  be  discharged. 

Aldebson,  B. — I  do  not  see  what  right  a  defendant's 
attorney  has  to  interpose  in  this  manner. 


GuBNET  and  Rolfe,  B.'8,  concurred. 


Rule  disdiaiged. 


*•  •'-  «  .-» • 
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Batlet  v.  Bakeb. 
J.  HIS  was  an  action  of  assumpsit  for  not  repairing  and  If  a  defendant 

.       1  •  plead  one  plea 

painting  a  house  pursuant  to  the  covenants  contained  in  a  to  the  whole 
lease  not  under  seal,  granted  for  twenty-one  years  from  the  ^^^^  demur 
year  1824.     The  breach  all«red  was,  that  the  defendant  did  « to  part,  with- 

•'  ^  o  »  ^  out  obtaining  a 

not  repair  the  house  during  the  term,  and  did  not  paint  the  judge's  order 

outside  of  the  same  twice  in  every  seven  years,  and  did  not  pose,  the  plain- 

paint  the  inside  once  in  every  seven  years  during  the  term,  the  wholeaf a 

The  defendant  pleaded  non  assumpsit  to  the  whole  declam-  nulUty,  and 

'^  *-  sign  judgment. 

don :  To  the  first  period  of  seven  years,  performance :  to 
the  second  period  of  seven  years,  performance:  to  the 
last  period  of  seven  years,  he  demurred,  on  the  ground  that 
as  such  period  had  not  yet  expired  no  breach  could  be  a»- 
rigned  in  respect  of  it  The  rule  to  plead  several  matters 
made  no  mention  of  the  demurrer,  and  the  plaintiff  in  con- 
sequence treated  the  pleas  as  a  nullity  and  signed  judgment 
as  for  want  of  a  plea.  An  order  having  been  made  by 
Rolfe,  B.,  for  setting  aside  this  judgment  for  irregularity, 

fF.  H.  VFaisan  had  obtuned  a  rule  nisi  to  rescind  that 
order,  against  which 

Bere  shewed  cause.  The  judgment  was  irregular,  there 
18  no  rule  of  practice  which  requires  a  party  on  his  applica- 
tion to  plead  several  matters  to  state  that  he  intends  to 
demur  to  part  of  the  declaration,  assuming  that  the  de- 
murrer is  not  warranted  by  the  rule  to  plead,  the  inserting 
it  is  a  mere  irregularity,  and  does  not  render  the  pleas  null 
and  void.  The  proper  course  would  have  been  to  apply  to 
set  aside  the  demurrer.  \_Aldersany  B.,  the  difficulty  is  that 
the  plaintiff  cannot  tell  which  he  is  to  answer.]  It  does  not 
require  the  leave  of  the  Court  to  demur  to  a  particular 
count,  though  several  matters  are  pleaded  to  other  counts. 

Parke,  B. — The  rule  must  be  absolute.    At  common  law 
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1S4^/       a  paity  Cdidd  not  have  pleaded  two  pleas  to  one  part  of  a  de* 

clamtion  and  demurred  to  the  residue.    Upon  an  application 

under  the  statute  of  Anne,  all  the  matters  both  of  law  and 

&ct  should  be  brought  before  the  judge,  in  order  that  he 

may  exercise  his  discretion  as  to  what  he  will  allow.     That 

has  not  been  done,  and  the  defendant  has  pleaded  to  the 

whole  declaration  and  also  demurred  to  part,  that  is  adouUe 

pleading  without  a  judge'e  order,  and,  therefore,  the  plaintiff 

18  at  liberty  to  sign  judgment.    The  principle  upon  which 

judgment  is  allowed  to  be  signed  in  such  case  is,  that  the 

adverse  party  cannot  tell  which  part  of  the  pleading  he  is 

to  answer;  if  for  instance,  he  were  to  apply  to  a  judge  to 

strike  out  the  demurrer,  he  mq;ht  be  met  with  the  answer 

that  the  defendant  did  not  rely  upon  the  demurrer  but  upon 

the  general  issue ;  if  he  applied  to  strike  out  the  general 

issue,  the  defendant  might  say  I  meant  to  rely  upcm  the 

demurrer.     Thcrefinto  the  friaintifiP  is  allowed  by  the  Court 

to  sign  judgment. 

Alderson,  B. — ^There  is  in  e£Pect  a  demurrer  and  a  plea 
to  the  same  breach ;  the  defendant  goes  before  the  judge  and 
asks  permission  undef  oertaih  circumstances  to  plead  sev^dral 
matters,  theti  he  does  not  act  in  pursuance  of  the  pennisrion 
granted  but  pursues  a  difierent  course. 

Rule  absolute. 


TiGAR  and  Another  v.  Gordon  and  Others. 
A  declaration    ASSUMPSIT  by  indorsees  airainst  acceptors  of  a  bill  of 

on  a  bill  of  ex-  ,  mi        j      i         .  ,  ,  , 

change,  stoted,  ezcnange.    The  declaration  stated,  ^'  that  whereas  certain 
persons  by  and   P^>^sons  by  and  Under  the  name,  style^  and  firm  of  James 

under  the  name, 

style,  and  firm  of  G.  and  a,  made  their  bill  of  exchange  :**  Heldj  on  special  demarrcr,  a  solB- 
cient  description  of  the  drawers. 

Sembk,  that  it  would  be  sufllcient  to  describe  them  as  certain  persons  usimr  the  name,  style, 
and  firm  of,  &c  '^  ® 
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Gale  and  Son,  on  the  18th  day  of  October,  1841,  made 
their  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  defendants,  and  thereby  required  them  to  pay  to  the 
Older  of  the  said  persons  so  using  the  said  name,  style,  and 
firm  of  James  Gale  and  Son,  66^  7«.  1  Id.,  for  value  re- 
ceived, fimr  months  after  the  date  thereo^i  which  period  had 
efaqpsed  before  the  commencement  of  this  suit,  ,and  the 
defendants  then  accepted  the  same  bill,  and  the  said 
persons  by  and  under  the  same  name,  style,  and  firm  of 
Jamca  Gale  and  .Son,  then-  indorsed  the.  said  bill  to  the 

\  Special  demurrer,  assigning  fer  caii8e»  that,  .the  dxawers 
and  indorsees  of  the  bill  are  not  sufficiently  or  properiy 
designated  or  described* 


1. 


'  BomU,  in  suppovt  of  the  demurrer.  The  case  of  Ball  ▼• 
€hrd(m  (a)  decided  by  this  Cpurt  in  Hilary  Term  last,  is  an 
authority  in  support  of  the  demurrer.  The  only  distinction 
between  that  case  and  the  present  is,  that  there,  the  drawers 
;were  described  as  certain  ptfsons  using  the  name,  style, 
and  firm  of  MacLeod  and  Co.;  here  it  is  alleged  that 
certain  persons,  by  and  under  the  name,  &c.,  drew  the  biUL 
The  difierence  is  immaterial,  and  neither  allegation  is  Buf<- 
ficient  to  satisfy  the  rule  of  law,  that  the  names  of  all  penKMis 
mentioned  in  the  pleadings  should  be  correcdy  stated, 
Stephen  on  Pleading  (b).  In  Percival  v.  Attanson  (c), 
decided  lately  in  the  Court  of  Queen's  Bench,  where  the 
contract  was  to  do  something  in  such  manner  as  a  com- 
mittee composed  of  certain  persons  should  direct,  and  it 
was  held  that  the  names  of  the  persons  composing  the 
committee  ought  to  be  stated.  The  Queen  ▼.  West{d\ 
and  the  King  v.  Harrison  (e),  are  authorities  to  the  same 
effect.  Perhaps  it  may  be  said  that  the  acceptor  is  estopped 
fi»m  objecting  to  the  form  in  which  the  bill  is  drawn,  but 


(a)  Ante,  p.  656. 

(b)  p.  301. 

(c)  Not  yet  reported. 


id)  IG.  &Dav.481 
(e)  ST.  R.  60S. 


1843. 


TlOAE 

and  Anotlier 

OOBDON 

and  Otheiiw 


8M 
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1842. 


TiGAB 

nd  AhoUmt 

9, 
GOEDON 

•ad  Others. 


ol  all  eventB  the  acceptance  k  not  an  admianon  of  the  in- 
dorsement being  correct,  and  eren  as  to  the  dramng  it  is 
not  conclosiye,  bat  merely  affords  prima  &cie  evidence 
that  the  bill  is  properly  drawn. 

A  V.  Richards^  contra.  The  form  of  declaration  is 
according  to  the  precedents  invariably  used  in  declaring  on 
bills  or  notes  made  by  a  firm.  The  drawing  of  the  bill  is 
admitted  by  the  acceptance ;  and  the  dedaraticm  states  the 
bill  to  be  indorsed  by  ^the  said  persons"  who  are  so 
admitted  to  have  drawn  it.  If  this  declaration  be  held  in- 
sofficient,  great  obstacles  would  be  thrown  in  the  way  of 
mercantile  transactions.  Suppose  the  case  of  a  foreign  bill 
in  parts,  one  of  which  comes  over  to  this  country  and  is 
accepted,  and  then  another  arrives  covered  with  indorae- 
ments  by  foreign  firms,  how  is  the  party  suing  to  state  in 
the  declaration  all  the  Christian  and  surnames  of  the 
indorsees?  It  is  said  that  he  must  aver  that  he  does  not 
know  them,  but  suppose  that  allegation  traversed,  must  he, 
to  support  it,  shew  that  he  has  no  knowledge  or  no  means 
of  knowledge?  Is  he  to  send  out  commissions  perhaps  to 
India  or  China  to  ascertain  Ae  Christian  names  of  the 
indorsers  before  he  can  dedare  upon  the  bill?  If  the 
holders  of  bills  before  they  can  sue  on  them,  are  to  be 
compelled  to  know  aQ  the  names  of  all  the  persons  com- 
posing the  different  firms  that  appear  on  the  foce  of  the 
bills,  the  negotiability  of  such  instruments  will  be  entirely 
destroyed.  This  case  is  distinguishable  firom  Ball  v.  GardoMf 
because  here  it  is  not  only  stated  that  Gale  and  Son  drew 
the  bill  by  and  under  that  name  (which  is  admitted  by  the 
acceptance),  but  also  that  they  by  the  same  name  indorsed 
it.  If  there  be  such  a  rule  as  is  contended  for  by  the  de- 
fendants, it  is  impossible  for  the  plaintiff  to  succeed,  unless 
he  either  strikes  out  the  names  of  all  the  indorsers,  and  so 
loses  their  security,  or  is  able  to  prove  the  Christian  and 
surnames  of  all  of  them.  Rex  v.  Harrison  and  Regina  v. 
West  were  cases  of  coroner's  inquisitions,  which  are  not  at 
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all  applicable  to  the  case  of  a  bill  of  exchange.     He  also 
referred  to  Bas9  y.  CUve  (a),  and  Patrick  v  Stubbi  {b). 

Bamll,  in  reply.  It  is  true  that  the  present  is  the  fonn 
of  declaration  ordinarily  used,  but  that  cannot  repeal  the 
mle  of  law.  In  Wright  v.  WeUne  (c),  it  was  held  that  an 
averment  in  a  declaration  on  a  policy  of  insorance  that 
certain  persons  named^  and  also  certain  persons  trading 
under  the  firm  of  Messrs.  E.  F.  and  Ca»  were  interested  in 
the  property,  was  sufficient  after  verdict;  bat  the  Court 
strongly  intimated  their  opinion  that  it  would  have  been 
bad  on  special  demurrer.  This  general  form  may  not  have 
been  before  objected  to,  from  the  consideration  that  the 
plaintiff  would  be  allowed  to  amend,  and  then  that  the 
defendant  might  have  stricter  terms  imposed  cm  him  in  the 
subsequent  stages  of  the  cause.  The  alleged  inconvenience 
IB  avoided  by  stating  the  names  to  be  unknown.  [Parke^  B. 
There  is  no  precedent  for  that.]  The  defendants  rely  upon 
the  stiict  ruk  of  pleading. 


i  • 


Parks,  B. — This  demurrer  must  be  overruled.  As  to  the 
case  oi  Bally.  GardoHy  lam  informed  that  the  Court  merely 
intimated  their  (pinion  that  the  declaration  was  insufficient, 
and  recommended  the  plaintiff  to  amend.  It  is,  however, 
sufficient  to  say  that  the  present  case  is  distinguishable  upon 
the  ground  pointed  out  by  Mr.  Sichards.  There,  it  did  not 
appear  that  the  bill  was  drawn  by  the  parties  by  or  under  the 
name,  style,  and  firm,  &c. ;  here,  it  is  so  alleged.  At  the  same 
time,  I  must  observe  that  the  precedents  are  uniformly  in 
accordance  with  the  declaration  in  Ball  v.  Gordon.  The 
form  given  by  Mr.  Justice  Bayley  (d)  in  his  work  on  Bills  of 
Exchange  is  precisely  similar,  and  I  can  say  firom  my  own 
experience  that  for  a  long  series  of  years  such  has  been  the 
constant  mode  of  declaring.  I  should  not  be  disposed  to 
depart  firom  the  ordinary  course  without  strong  reason  for 


(a)  4  M.  &  Sel.  13. 

(6)  Pott,  T.  T. 

(c)  1  Chit.  Rep.  49. 


(cO  Bayley  on  BiUs,  5th  Ed. 
375. 


1843. 
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TlOAB 

and  ADotber 

r. 

GOROOH 

andOcfaen. 


it  Here,  howeyer,  there  is  none  at  all,  but  on  the  contrary, 
the  utmost  inconvenience  would  result  from  holding  this 
form  defective.  In  the  case  of  foreign  bills  it  would  be 
difficult,  if  not  almost  impossible,  to  ascertain  the  Christian 
and  surnames  of  all  parties  to  them ;  and  if  we  were  to  hold 
that  necessary,  it  would  greatly  restrict  the  n^otiability  oi 
such  instruments.  It  is  said  that  the  inconvenience  might 
be  avoided  by  alleging  that  the  names  of  the  parties  are 
unknown  to  the  plaintiff.  There  is,  however,  no  authority 
for  such  practice,  and  it  would  introduce  a  fresh  issue,  &r 
the  defendant  might  traverse  the  aQ^ation,  and  then  a 
question  would  arise  as,  whether  the  names  were  or  were 
not  known  to  the  plaintiff.  The  case  is  very  different  with 
respect  to  a  declaration  on  a  policy  of  assurance,  because 
there,  the  parties  in  whom  the  interest  is  are  in  &ct  the 
plaintifis,  and  they  ought  to  state  their  names  on  the 
record.  But  in  the  case  of  a  bill  of  exchange  which 
circulates  through  numerous  hands,  the  plaintiff  may  not 
know  or  have  the  means  of  ascertaining  the  names  of  the 
previous  holders  of  the  bill.  The  present  declaration  states 
that  the  bill  was  drawn  by  Gale  and  Co.  in  the  name  of  the 
partnership,  and  that  it  was  indorsed  by  them  in  that  name. 
I  think  that  is  sufficient,  and  that  our  judgment  should  be 
for  the  plaintiff. 


Gurnet,  B.,  and  Rolpe,  B.,  concurred. 

Judgment  for  the  Plaintiff  (a), 
(a)  This  case  was  decided  in  Trinity  Term. 


Gee  o.  Swan. 
Where  the         J.  HIS  was  an  action  for  work  and  labour,  and  was  tried  at 
torney  neglect-  the  last  assizcs  for  the  county  of  York,  and  a  verdict  found 
annex^to  the^"^   ^^^  ^®  plaintiff.   Before  the  jury  returned  their  verdict  it  was 

record,  a  writ 

of  distringu  juratores,  and  a  Tcrdict  was  found  for  the  plaintiff,  the  Court  refused  to  interfere 

on  the  application  of  the  defendant,  either  by  granting  a  new  trial,  or  a  venire  de  novo. 


SWAK. 
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discovered  that  the  plaintiff's  attorney  had  neglected  to        lS4lt^ 
obtain  or  annex  to  the  record  any  writ  of  distringas  juratores.         q^ 
The  writ  of  venire  &cias  juratores  was  duly  issued  and  re- 
turned by  the  sheriff  with  a  jury  panel,  and  was  annexed  to 
the  record. 

Pashkjf  moved  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had,  or  why  a  venire 
de  novo  should  not  be  awarded.  In  Rogers  v.  Smith  (a) 
the  Court  of  Queen's  Bench  reversed  the  judgment,  because 
there  was  no  return  of  the  distringas  juratores  bythe  sheriff 
cv  other  officer,  nor  any  panel  of  the  jurors  therein  mentioned 
returned  or  annexed  thereto,  and  it  was  held  that  such 
defect  is  not  cured  by  the  statute  21  Jac  1,  c.  ld«  In 
TheobaUs  v.  Newton  (b)  **  the  distringas  bore  date  on  a 
Sunday  and  out  of  Term,  and  so  was  erroneous,  the  question 
was,  whether  it  be  not  helped  by  the  statutes  of  geofiuls  of 
18  Eliz.  and  21  Jac.  ?  Roll,  Chief  Justice,  held  that  the 
statutes  extend  not  to  penal  laws,  although  it  be  ambiguoudy 
penned,  nor  to  any  processes  grounded  upon  them,  for  the 
proviso  exempts  the  original  action,  and  by  consequence  all 
processes  depending  upon  it  are  excepted,  so  that  here  there 
18  no  good  trial,  but  there  shall  be  a  venire  de  novo^  nisi.'' 
It  is  true  that  the  authorities  stated  that  a  venire  de  novo 
can  only  be  granted  upon  what  appears  to  the  Court  upon 
the  record,  but  the  cases  on  that  point,  if  strictly,  examined, 
will  be  found  only  to  establish  that  it  cannot  be  granted  for 
matter  extrinsic  to  the  record;  as  in  Z^etms  v.  Witham  (c), 
where  upon  a  special  verdict  in  ejectment  the  defendant 
claimed  under  a  common  recovery,  but  exception  was  taken 
that  no  writ  of  seisin  or  execution  was  found,  and  the  Court 
was  of  opinion  that  a  venire  fieunas  could  not  be  awarded. 
Where  the  jury  are  improperiy  chosen  or  there  is  any  irre- 
gularity in  returning  them,  or  where  they  have  misconducted 

(a)  1  Adol.  &  £.  772.  (e)  2  Stra.  1184. 

(6)  Sty.  307. 

VOL.  1. — ^N.  &  M   M   M  D.   P.   C. 


rA.K. 


nocoUToftfae&ctwoold  appear  on  the  reoord, 
mna  \n  m  sadi  cms  a  veam  de  nawo  has  been  awarded 
IPeri^^  R — ^WhcB  dv  tzial  is  soo^t  to  be  impeached  by 
siaxser  vindi  does  not  sppear  on  the  record  the  remed j 
K  bnr  pamiug  a  new  niaL     In  the  cases  which  preseDt  an 
mpptarsa.  escepdoo  to  tlus  principie  there  must  either  have 
beep  SDBie  entnr  of  the  fict  on  die  roll,  or  a  venire  de  novo 
w*ac  far  some  speciil  reiMoni  awarded  instead  of  a  new  trial}. 
In  Tide's  PiwcAot  (a)  it  is  sud  ^a  Tenire  fiKnas  de  novo  is 
gnmahle  in  the  ibikywing  cases:  first,  where  the  jury  are 
i]n|vopez)T  chosen  or  there  is  any  irregohuritj  in  retarDiog 
than,  or  a  cfaallengf  is  improperly  disallowed;  secondly, 
when  they  hai«  impraperiy  oondocted  diemselves;  thirdfy, 
when  they  give  general  damsgf  n,  on  a  dedararion  consistiDg 
of  srrenJ  coants»  and  it  afterwards  appears  that  one  or  moie 
of  them  is  defective."    Where  a  person  not  sonunoned  on 
the  jury  was  sworn  in  the  name  of  a  person  fcx  whom  a 
summons  to  serre  on  that  jmy  had  been  delivered^  and  to 
whose  boose  he  had  succeeded,  the  Court  awarded  a  venire  de 
novo,  Dorvjr V.  H^bpom  (bu    So  in  Carmer  v.  Showe{c)y  where 
diere  was  a  mi^oinder  of  counts  and  generaldamagesaaseflsed, 
and  the  same  in  ArwMtt  eaMe{(l),  where   the  jury  woe 
returned  fiom  a  d^  generally  instead  of  a  particular  parisL 


Parke,  B. — Hiis  is  a  case  in  which  we  ought  not  to 
interfere  in  the  way  proposed,  it  is  not  an  application  oo 
the  part  of  a  plaintiff  to  amend  an  imperfect  record,  but  of 
the  defendant  to  give  him  on  motion  the  benefit  dl  an 
objection  purely  technical,  and  altogether  beside  the  merits 
of  the  case.  The  defendant  cannot  be  prejudiced  by  our 
refusiDg  the  rule,  for  as  the  record  now  stands  the  plaintiff 
cannot  stir  without  the  risk  of  error  being  brought  upon  it ; 
perhaps,  if  the  plaintiff  applied,  we  might  award  a  venirede 

(a)  p.  922.  4M.&  W.  163. 

(6)  6  Taunt.  460.  (rf)  6  Co.  14. 

(c)  Ante,  ToL  6,  p.  688,  O.  S. ; 
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noyo,  or  he  might  attain  the  same  end  by  suing  out  an  alias        1842. 
distringas,  and  continuing  the  record  by  an  entry  on  the  roll         q^^ 
of  vicecomes  non  misit  breve.  _  •• 

OWAN* 

Rule  refiised. 


Harris  v.  Birch. 

J.  ROVER  for  wine.    Pleas,  first,  not  guilty ;   secondly.  The  indorse- 
that  the  plaintiff  was  not  possessed  of  the  wine.  posit  of  a  bill 

At  the  trial  before  Wightman,  J.,  it  appeared  that  the  jf^Jlrit^  d^* 
defendant,  as  sheriff  of  Lancashire,  had  seized  the  wine  no*  require  a 

stamp  within 

under  an  execution  against  Jones,  Windle  and  Co.,  who  the  55  Geo.  3, 
had  previously  pledged  the   wine   to  the  plaintiff.     The  dale  til    ^ 
following  letter  addressed  to  the  plaintiff  was  given  in  "Mortgage." 
evidence. 

^'  Dear  Sir, — Agreeably  to  the  arrangement  between  the 
writer  and  yourself  we  now  wait  on  you  with  our  draft  for 
500/.  for  which  we  beg  your  acceptance,  with  the  under- 
standing that  we  shall  provide  for  the  same  at  maturity ;  and 
in  consideration  of  your  accepting  the  said  draft,  we  hand 
you  herewith  bill  of  lading  and  policy  of  insurance  for  wines 
daily  expected  per  Jason,  now  discharging  part  of  her  cargo 
at  Waterford,  and  particulars  of  other  wines  we  have  placed 
in  your  name,  these  together  will  afford  you  security  beyond 
the  amount  of  the  bill.  With  regard  to  the  wines  to  arrive 
we  shall  land  and  warehouse  them  to  be  held  at  your  dis- 
posal, assuring  you  it  is  our  wish  to  place  you  beyond  all  risk 
we  have  thus  readily  complied  with  your  suggestion. 

"  We  remain,  dear  Sir,  yours  very  truly. 

"  Jones,  Windle  and  Co,** 

This  letter  contained  the  particulars  of  the  wine  to  be 
pledged,  and  also  the  bill  of  lading  indorsed  generally  by 
Jones,  Windle  and  Co.  The  plaintiff  acceded  to  the  pro- 
posal of  Jones,  Windle  and  Co.,  and  advanced  them  the 
money.    The  above  letter  and  other  correspondence  relating 

M  M  M  2 
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to  this  transaction  were  stamped  with  an  agreement  stamp, 
whereupon  it  was  objected  that  this  was  a  mortgage  of  the 
wine  within  the  55  Geo.  3,  c,  184,  schedule,  tit.  "  Mort- 
gage" (a),  and  that  the  letter  should  have  been  stamped 
accordingly.  The  learned  judge  admitted  the  evidence, 
and  a  verdict  was  found  for  the  plaintiiF.  A  rule  nisi  having 
been  obtained  to  set  aside  the  verdict. 


Baines  and  Martin  shewed  cause.  The  transaction  in 
question  does  not  amount  to  a  mortgage  but  merely  a 
pledge  of  the  wine,  the  distinction  between  a  mortgage  and 
a  pledge  is  well  established ;  at  law,  the  former  conveys  to 
the  mortgagee  the  entire  property  in  the  thing  mortgaged, 
subject  to  an  equity  of  redemption,  and  if  the  condition  be 
broken  the  right  becomes  absolute  in  the  mortgagee ;  but  a 
pledge  merely  conveys  to  the  pawnee  a  special  property 
in  the  thing  pledged,  with  power  to  dispose  of  it  in  default 
of  payment,  but  with  a  liability  to  account  for  the  surplus. 
The  authorities  on  this  subject  are  collected  in  the  note  to 
Coffffs  V.  Bernard^  in  Smith's  Leading  Cases,  p.  100.  In 
Smith  V.  Cator  (b)  a  letter  was  held  to  require  an  agreement 
stamp  only,  although  the  primary  object  of  it  was  to  obtain 
money  upon  a  pledge  of  goods  expected  to  arrive.    The  de- 


(a)  The  following  are  the  clauses 
in  the  schedule  of  the  55  Geo.  3, 
c.  184,  tit.  "Mortgage." 

Mortgage,  conditional  sur- 
render by  way  of  mortgage,  fur- 
ther charge,  wadset,  and  heritable 
bond,  disposition,  assignation,  or 
tack  in  security,  and  eik  to  a  re- 
version of  or  affecting  any  lands, 
estates,  or  property,  real  or  per- 
sonal, heritable  or  moveable 
whatsoever. 

Also  any  defeazance,  letter  of 
reversion,  back  bond,  declara- 
tion, or  other  deed  or  writing,  for 
defeating  or  making  returnable,  or 


explaining  or  qualifying  any  con- 
veyance, disposition,  assignatioD, 
or  tack  of  any  lands,  estate,  or  pro- 
perty whatsoever,  which  shall  be 
apparently  absolute,  but  intended 
only  as  a  security. 

Also  any  agreement,  contract, 
or  bond,  accompanied  with  a  de- 
posit of  title  deeds  for  making  a 
mortgage,  wadset,  or  any  such 
other  security  or  conveyance  as 
aforesaid,  of  any  lands,  estate,  or 
property,  comprised  in  such  title 
deeds,  or  for  pledging  or  charg- 
ing the  same  as  a  security. 

(6)  2  B.  &  Aid.  778. 


EA8TEB  TERM,   5   VICT.  901 

fendant  will  contend  that  this  is  a  disposition  of  ^*  personal        1842. 
property"  within  the  first  and  fourth  clauses  of  the  schedule     ^^J^JJj^ 
of  the  55  Geo.  3,  c.  184,  tit  «  Mortgage ;"  but  it  is  evident  •• 

that  those  clauses  are  intended  to  apply  only  to  Scotch  mort- 
gages. The  word  "  disposition"  is  a  Scotch  law  term,  and  is 
used  in  a  technical  sense  throughout  the  statute.  Thus  on 
referring  to  the  schedule  "  disposition  in  security  in  Scot- 
land"—"See  Mortgage"  follows.  So  under  the  title 
"  disposition  of  any  wadset,  heritable  bond,  &c.,"  reference  is 
made  to  the  title  "  Mortgage." — They  also  cited  Tamkins  v. 
As/iby(a)y  Sneezum  v.  Marshall  (b).  Story  an  BaUments,  196, 
Jones  V.  Smith  (c),  Ratcliffv.  Davies  (d),  Bac.  Abr.  tit  Bailr 
mmt'i^.),   Walter  yr.  Smith  {e). 

KeUy  and  Cromptan^  in  support  of  the  rule.  The  agree- 
ment amounts  to  a  mortgage  within  the  terms  of  the 
55  Geo.  3,  c.  184.  A  mortgage  is  the  delivery  of  land  or 
goods  as  a  security  for  money.  If  the  contract  had  been 
made  by  deed,  there  can  be  no  doubt  that  a  mortgage  stamp 
would  have  been  requisite.  The  word  ^*  disposition"  in  the 
schedule  of  the  statute  was  intended  to  comprise  personal 
property. 

Parke,  B. — I  think  this  case  does  not  fall  within  the 
provisions  of  the  Stamp  Act,  the  statute  should  be  construed 
strictly,  and  ought  not  to  be  extended  to  cases  which  are 
not  clearly  within  it.  The  word  "  mortgage"  means  a  regular 
conveyance  by  way  of  mortgage,  and  does  not  comprehend 
a  mere  deposit  of  goods,  or  bill  of  ladings  or  dock  warrant 
as  a  security.  This  transaction  does  not  amount  to  a  mort- 
gage because  that  must  be  by  a  regular  instrument  Then  the 
question  is,  whether  it  falls  within  the  first  clause  of  the 
schedule  as  a  "disposition  of  personal  property ;"    At  first  I 

(a)  6  B.  &  C.  541.  (c)  2  Yes.  Jud.  378. 

(b)  Ante,  vol.  9,  p.  267,  O.  S. ;         (rf)  Cro.  Jac.  244. 
7  M.  &  W.  417.  (e)  5  B.  &  Aid.  439. 
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1842.  was  inclined  to  think  it  did,  but  I  am  satisfied  by  the  argu- 
ment that  the  word  ^^disposition"  used  in  the  act  is  a  term 
in  the  Scotch  law,  and  that  the  clause  refers  to  legal  instru- 
ments used  in  Scotland.  We  are  then  to  consider  whether 
this  transaction  &lls  within  the  other  clause  of  the  schedule; 
that  is,  whether  it  can  be  considered  as  an  **  agreement,  con- 
tract, or  bond,  accompanied  with  a  deposit  of  title  deeds  for 
making  a  mortgage,  wadset,  or  any  such  other  security  or 
conveyance  as  aforesaid."  I  am  of  opinion  that  it  cannot  be 
so  considered,  A  bill  of  lading  is  a  well  known  mercantile 
instrument,  and  bears  no  resemblance  to  the  particular  in- 
struments mendoned  in  that  clause.  Nor  can  this  transac- 
tion be  considered  as  a  ''defeasance"  within  the  meaning  of 
the  preceding  clause,  for  that  applies  only  to  the  defeating 
or  making  redeemable  or  explaining  or  qualifying  any  con- 
veyance, disposition,  assignation,  or  tack  of  any  lands,  &c. 
The  rule  must,  therefore,  be  dischaiged. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  clear 
that  the  words  of  the  two  first  clauses  of  the  schedule  do  not 
apply  to  this  case ;  the  question  is,  whether  it  is  within  the 
meaning  of  the  other  ?  I  think  it  is  not,  because  that  com- 
prises only  agreements,  contracts  or  bonds,  accompanied 
with  a  deposit  of  title  deeds  for  making  a  mortgage.  Here 
no  title  deeds  were  deposited,  the  transaction  only  amounts 
to  a  pledge  of  the  goods,  and  is  not  within  the  schedule 
referred  to. 


Gurnet  and  Rolfe,  B.'s,  concurred. 


Rule  discharged. 
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1842. 

HoYLB  V.  Coupe. 

Trover  for  stone.     Pleas,  first,  not  guilty :  secondly,  The  3  &  4 
that  the  plaintiff  was  not  possessed  of  the  stone.  t.  26,  renders' 

At  the  trial  before  Wigktmany  J.,  it  appeared  that  the  ^Sotrat  wit* 
plaintiff  was  lessee  of  the  Lord  of  the  Manor  of  Accrington,  "g^S^^JJj^*^ 
of  certain  stone  and  slate  mines;  and  that  the  defendant,  copyholder, )oii 
who  was  a  copyholder  within  the   manor,  relied  upon  a  to  a  custom 
custom  for  all  the  copyholders  to  get  stone  within  the  manor  ^^  ™,*^® 
and  use  it  upon  other  premises  within  the  manor,  not  being 
copyhold.     In  support  of  this  custom  the  defendants  called 
as  a  witness  a  copyholder  within  the  same  manor.      The 
witness  was  objected  to,  on  the  ground  that  he  was  interested 
in  the  event  of  the  suit,  and  could  not,  therefore,  be  ren- 
dered competent  by  the  indorsement  of  his  name  on  the 
record  under  the  3  &  4  Wm.  4,  c.  42,  ss.  26,  27.     The 
learned  Judge  was  of  that  opinion  and  rejected  the  witness. 
A  verdict  having  been  found  for  the  plaintiff, 

Wartley  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
for  a  new  trial,  against  which, 

CresMwelU  W.  H.  Watson^  and  CardweU  shewed  cause. 
The  3  &  4  Wm.  4,  c.  42,  removes  one  ground  of  in- 
competency, namely,  that  which  arises  from  the  verdict  or 
judgment  being  evidence  for  or  against  the  witness,  but  it 
does  not  affect  the  objection  in  this  case,  which  proceeds 
from  the  witness  having  an  interest  in  the  event  of  the  suit. 
A  verdict  for  the  defendant  would  establish  the  right  to  the 
custom  set  up,  and,  consequently,  the  subsequent  user 
would  be  evidence  in  fovour  of  the  witness.  Again,  the 
verdict  might  be  used  in  an  action  by  one  copyholder 
against  another,  and  then  the  verdict  obtained  in  that 
second  action  might  be  used  in  a  subsequent  action  by  or 
against  the  witness.     They  cited,  The  Bailiffs  of  Godman- 
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1842.  Chester  v.  PhilUps  {a\  Pickles  v.  HoWngs  (ft),  Stewart  v. 
HoYLB  Barnes  (c).  Steers  v.  Carwardine  {d),  fVedgewood  v.  Hart" 
ley  (e),  Parker  v.  Mtchell  (/> 


9. 
COUPB. 


Wortley  and  CowUng^  in  support  of  the  rule  referred  to 
-Bcti/  v.  ^oA^  (y),  Lancum  v.  LaveUih),  The  King  v.  -Bray  (i), 
2%4?  JCtngr  V.  Prosser  (k\  Doe  d.  Lord  Teynham  v.  Ty/cr,  (/), 
jfnscomb  v.  SAorc  (wi).  Bowman  v.  /fV//»  (n),  BuUeis 
N,  P.  283,  -PrcAfe*  ¥•  HolUngs  (o),  Cr««xy  v.  Bowman  {p), 
Yeomans  v.  Z^A  (j).  Steers  v.  Carwardine  (r),  Russell  v. 
Blake  {s)y  Clark  v.  Zttcoi  (^},  Z^ord  Falmouth  v.  George  (u), 
iieecf  V.  Jackson  {v). 

Cur.  ado.  vuU. 

The  judgment  of  the  Court  was  delivered  by 
Lord  Abinger,  C.  B. — ^This  was  an  action  by  the  lessee 
of  the  Lord  of  a  Manor  against  a  copyholder  for  getting 
stone  within  the  manor.  The  defendant  justified  under  a 
title  or  custom  for  all  copyholders  to  get  stone,  not  only  to 
be  used  on  the  copyhold  premises,  but  upon  other  premises 
within  the  manor ;  and  in  order  to  sustain  that  right,  he 
called  as  a  witness  another  copyholder,  who  appeared  to  be 
in  the  same  situation,  and  he  was  rejected  on  the  ground 
that  he  did  not  come  within  the  provisions  of  the  late 
statute,  as  he  could  not  be  rendered  competent  by  the  in- 
dorsement of  his  name  upon  the  record  to  prevent  the 
verdict  and  judgment  being  afterwards  evidence  for  or 
against  him.     It  was  thought  by  the  learned  Judge  who 

(a)  4  Adol.  &  E.  550.  (m)  1  Taunt.  261. 

(b)  1  Moo.  &  Rob.  468.  (»)  3  Bing.  N.  C.  669. 

(c)  Id.  472.  (o)  1  Moo.  &  Rob.  468. 
(cT)  8  C.  &  P.  570.  (p)  Id.  496. 

{€)  10  Adol.  &  E.  619.  Iq)  2  M.  &  W.  419. 

(/)  1 1  Adol.  &  E.  789.  (r)  8  C.  &  P.  570. 

iff)  3  T.  R.  27.  C*)  2  Scott,  N.  R.  574. 

(A)  9  Bing.  465.  (0  Ry.  &  Moo.  32. 

(i)  Cas.  temp.  Hard.  360.  («)  5  Bing.  286. 

ik)  4  T.  R.  17.  (P)  1  East,  355. 
(/;  6  Bing.  390. 
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tried  the  cause  that  the  case  was  not  within  the  statute,  as  1842. 
there  was  an  interest  independent  of  the  verdict  and  Hoyle 
judgment,  inasmuch  as  the  party  came  to  increase  the  value  ^' 

of  his  own  premises  by  proving  a  general  custom.  We 
think,  upon  consideration,  that  the  learned  Judge  was  mis- 
taken, and  that  the  statute  would  have  no  operation  unless 
it  were  applied  to  cases  of  this  sort.  There  has  been  no 
previous  example  of  any  objection  to  a  witness  of  this 
description,  except  upon  the  ground  that  the  verdict  and 
judgment  would  be  evidence  in  his  favour,  as  there  would 
be  a  verdict  or  judgment  in  support  of  the  custom  ;  and 
none  of  the  cases,  (and  they  are  numerous),  advert  to  any 
other  ground.  It  is  true  that  a  witness  in  one  sense  may 
have  an  interest  in  support  of  the  custom,  yet,  the  particular 
verdict  could  not  immediately  and  directly  affect  it;  it 
could  only  affect  it  incidentally,  as  it  were,  by  a  circuitous 
process,  namely,  by  strengthening  the  evidence  in  other 
cases,  at  the  suit  of  other  lords  against  copyholders.  But 
it  was  said  that  the  verdict  might  be  given  in  evidence  for 
another  copyholder,  though  it  could  not  be  given  in  evidence 
for  the  witness,  and  that  if  it  could  be  used  for  another 
copyholder  it  would  tend  to  support  the  custom  in  question; 
for  then  the  second  verdict  might  be  given  in  evidence  for 
the  witness;  so  that  circuitously  it  might  operate  to  his 
advantage.  Still  it  would  not  increase  the  value  of  his 
estate,  or  give  him  any  interest  in  the  verdict  in  the  cause, 
except  by  a  contingency  or  remote  probability,  which  is 
not  within  the  contemplation  of  the  principle  which  prevents 
a  witness  from  being  competent.  We  are  of  opinion, 
therefore,  that  the  learned  Judge  was  mistaken  in  thinking 
that  the  statute  did  not  apply  to  this  case,  and  that  the  rule 
ought  to  be  made  absolute. 

Rule  absolute. 
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1842. 

Thomas  v.  John  Bibd  and  Thomas  Bird. 

A  traipus  for    T^RESPASS  for  fiJse  imprisonmeDt,  and  for  seizing  and 
ment  anS      '  taking  away  the  plaintiff's  goods  and  chattels. 
^dffoiS^ts       '^^  defendants  pleaded  first,  not  guilty ;  secondly,  that 
pleaded,  the  goods  were  not  the  goods  of  the  plaintiff;  thirdly,  that 

other  pleas,)  the  goods  were  the  property  of  the  defendant,  John  Bird,  and 
go^  were  ^'  ^f  ^  administrators  of  William  Bird,  deceased ;  fourthly, 
flie  property  of  le^yg  ^nd  license.     The  plaintiff  joined  issue  on  the  two 

one  of  the  de-  *  -^ 

fendants,  and     first  pleas,  traversed  the  third,  and  to  the  fourth  replied  dc 

W.  M.,asad-    .    .     .^  '^ 

ministrators.        mjuna. 

th^extS^in,  ^^  ^^®  ^^^^9  before  Tindal,  C.  J.,  at  the  Maidstone  Sum- 
was  a  compe.    mer  Assizes,  the  defendants  called  as  a  witness,  one  Frances 

tent  witness 

for  the  defend-  Monkton,  who  was  a  niece  of  the  intestate,  and  entitled  to 
release.  °"  *  »  distributive  share  of  his  property.  This  witness  being 
the? adred ©r  objected  to,  a  deed  was  put  in,  executed  by  her  and  her 
release  by  two  husband,  and  also  by  Eliz.  Hayward,  a  witness,  and  one  of 
kin  of  their  in-  the  next  of  kin  and  her  husband,  whereby  the  several  parties 
goiSs  reqdres  released  to  the  administrators  all  their  interest  in  the  goods 
two  separate     souirht  to  be  recovered  in  the  present  action.     The  deed  had 

stamps.  '^  '^ 

one  stamp  only  of  35^.,  it  was  objected  that  the  interest 
of  the  witnesses  being  several,  there  ought  to  be  two  stamps; 
and  also  that  the  costs  of  the  action  should  have  been  inclu- 
ded in  the  release.  The  learned  Judge  overruled  the 
objections,  and  a  verdict  was  found  for  the  defendants. 

Piatt  moved  to  set  aside  the  verdict  and  for  a  new  trial. 
First,  the  witnesses  stood  in  the  situation  of  legatees,  and  were 
therefore  interested  in  the  event  of  the  suit  This  point 
was  raised  in  BurghartY.  Hall  {a\  but  was  not  determined. 
Secondly,  the  release  is  insufficient,  since  it  does  not  include 
the  costs  of  the  action,  as  the  defendants  acted  bona  fide.  If 
they  failed  in  the  action,  the  costs  would  fall  as  a  burthen 
on  the  estate.    [Parhe^  B. — The  damages  for  the  false  im- 

(a)  4  M.  &  W.  727,  n. 


EASTER  TERM,   5   VICT, 

prisonment  would  not  be  allowed,  and  the  costs  of  the  cause 
would  not  necessarily  be  a  charge  on  the  estate].  Thirdly, 
the  interest  of  the  two  witnesses  was  several,  there  ought, 
therefore,  to  have  been  separate  deeds  of  release  and  separate 
stamps. 

Cur,  ode.  vuU, 
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1842. 


Thomas 

V. 

John  Bird 

and 

Thomas 

Bird. 


The  judgment  of  the  Court  was  delivered  by 
Lord  ABnroER,  C.  B. — In  this  case  the  question  was, 
whether  one  of  the  next  of  kin,  who  was  examined  on  behalf 
of  the  defendants,  one  of  whom  was  an  administrator,  was  a 
competent  witness  ?  The  witness  had  joined  with  another 
next  of  kin,  also  a  witness,  in  a  release  of  their  interest  in  or 
arising  out  of  the  goods,  part  of  the  subject  of  this  action ; 
the  release  was  in  one  instrument  with  one  stamp,  and  the 
objection  was  that  the  interest  of  the  two  witnesses,  being 
separate,  there  ought  to  have  been  two  stamps.  The  Lord 
Chief  Justice  was  of  opinion  that  the  release  of  both  was 
one  joint  transaction,  and  admissible  on  the  same  principle 
that  a  release  by  all  creditors  under  a  composition  deed  has 
been  received.  We  do  not  say  that  this  opinion  was  not 
right,  though  possibly  we  may  have  thought  it  fit  to  receive 
further  consideration ;  but  we  are  of  opinion  that  the  witness 
was  competent  without  any  release,  as  the  verdict  was  not 
admissible  in  evidence  for  or  against  her,  and  she  was  not 
interested  in  the  event  of  the  suit  To  support  the  objection 
on  account  of  interest  in  the  event  the  legal  consequence  of 
the  verdict  must  be  such  as  necessarily  to  affect  the  interest 
of  the  witness,  and  that  was  not  the  case  in  this  action,  the 
verdict  might  practically  affect  it  and  probably  would  ; 
but  it  would  not  necessarily  follow  that  it  would.  Nothing 
would  be  legally  determined  by  it  so  as  to  affect  the  rights 
of  the  next  of  kin  as  to  the  goods,  the  subject  of  the  action 
being  part  of  the  effects  of  the  deceased  to  be  accounted  for 
by  the  administrators.    There  will,  therefore,  be  no  rule. 

Rule  refused. 


i 
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1842. 

Poole  v.  Palmer. 

In  an  action  DEBT  for  worfc  and  labouT,  money  paid,  and  for  money 
against  one  of   ^^q  qq  Q^i  account  Stated.     Plea,  nunquam   indebitatus. 

seYeral  joint 

contractora^tho  At  the  trial  before  Lord  Abingery  C.  B.,  it  appeared  that 
tractors  are  *  ^^  action  was  brought  by  the  plaintiff,  who  was  ah  auctioneer 
competent  as     ^^^  estate  acent,  to  recover  compensation  for  business  done 

witnesses  for  ^      ^  * 

the  defendant  by  him  in  respect  of  the  sale  of  an  estate.  The  business  had 
been  undertaken  in  pursuance  of  a  written  authority  signed 
by  the  defendant  and  other  persons.  The  defendant  having 
called  one  of  these  persons  as  a  witness,  it  was  objected,  on 
the  part  of  the  plaintiff  that  he  was  incompetent,  on  the 
ground  that  he  was  a  co-contractor.  The  learned  Judge 
rejected  the  witness,  and  a  verdict  was  found  for  the 
plaintiff. 

Thesiger  having  obtained  a  rule  nisi  for  a  new  trial, 

Piatt  (with  whom  was  James)  shewed  cause.  The  witness 
was  properly  rejected,  as  he  had  a  direct  interest  in  the 
event  of  the  suit,  if  a  verdict  should  be  found  against  the 
defendant,  the  witness  would  be  liable  to  contribution,  but 
if  the  verdict  were  the  other  way,  no  demand  could  be  made 
against  him.  [Parker  B. — A  verdict  for  the  defendant 
would  not  prevent  the  plaintiff  from  bringing  an  action 
against  the  witness].  The  judgment  in  this  action  might  be 
pleaded  in  bar  of  that.  [Parke,  B. — That  record  would  only 
determine  that  the  defendant  was  not  liable  in  that  action]. 
In  an  action  on  a  bond,  could  a  co-obligor  be  called  as  a 
witness  to  defeat  the  plaintiff?  A  part-owner  of  a  vessel  is 
not,  unless  released,  a  competent  witness  for  the  defendant  in 
an  action  against  another  part-owner  for  work  done  to  the 
vessel,  Jones  v.  Pritchard  (a).  In  Jackson  v.  Gallotoay  (i) 
a  part-owner  was  rejected  as  a  witness,  although  there  were 

(a)  2  M.  &  W.  199.  {b)  8  C.  &  P.  480. 
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cross  releases.  Blanche  v.  Braham  {a\  and  Steers  y.  Carwar"        1842. 
dine  (ft)  are  to  the  same  effect   In  Green  v.  iVarburton  (c),        p^^J^P^ 
where  a  defendant  justified  a  trespass  to  chattels  by  a  plea  «• 

alleging  them  to  be  the  property  of  J.  S.,  and  that  he  com- 
mitted the  trespass  by  command  of  J.  S.  Patteson^  J.,  held 
that  J.  S.,  was  not  a  competent  witness  for  defendant,  and 
that  he  could  not  be  rendered  competent  by  the  indorse- 
ment of  his  name  on  the  postea.  [Parhe^  B. — The  point 
has  been  decided  against  you  in  Russell  v.  Blake  (if).] 

Thesiger  (with  whom  was  Creasy)  in  support  of  the  rule. 
Assuming  that  the  witness  was  incompetent  at  common  law, 
the  objection  is  removed  by  the  3  &  4  Wm.  4,  c.  42,  s.  26. 
It  is  true  that  the  statute  would  not  so  operate  if  the  witness 
were  interested  in  the  event  of  the'  suit,  Bailiffs  of  God- 
manchester  v.  Phillips  {e\  but  if  he  were  interested  merely 
because  the  verdict  or  judgment  might  be  used  as  evidence 
for  or  against  him  it  would.  His  competency  is  restored  by 
the  express  provisions  of  the  statute.  The  cases  cited  on  the 
other  side  are  inapplicable.  In  Jones  v.  Pritchard  a  release 
had  been  given,  and  therefore,  the  present  question  could 
not  arise.  In  Jackson  v.  Galloway,  and  Steers  v.  Carwardine, 
the  witness  was  called  by  the  plaintiff.  Green  v.  IVarburton 
and  Stanly  v.  Jdbson  {f)  must  be  considered  as  overruled 
by  Russell  v.  Blake,  which  is  an  express  authority  for  the  de- 
fendant There,  in  an  action  by  the  payee  against  one  of  the 
makers  of  a  joint  and  several  promissory  note,  another  of 
the  makers  was  held  a  competent  witness  for  the  defendant 
to  prove  payment  of  the  note  by  himself  Burgess  v. 
Cuthill  is/).  Faith  v.  JtTIntyre  (A),  Pickles  v.  HoUings  (i),  and 
Creoey  v.  Bowman  (A),  were  also  referred  ta 

Lord  Abinger,  C.  B. — It  would  be  enough  to  say  that 


(a)  8  C.  &  P.  68.  (/)  3  M.  &  Ry.  103. 

(6)  Id.  570.  {q)  1  M.  &  Rob.  315. 

(c)  2  Moo.  &  Rob.  105.  (A)  7  C.  &  P.  44. 

(d)  2  Scott  N.  R.  574.  (d  1  M.  &  Rob.  468. 
(«)  4  Adol.  h  £.  550.  {Jk)  Id.  496. 


910  CA8B8  ON   POINTS  OP    PBACTICE,    EXCH. 

1842.        this  case  must  be  governed  by  the  decision  of  the  Court  of 
^^^p'^ZT"^     Common  Pleas  in  RusMeU  v.  Blake,  which  is  precisely  in  point 
«•  But  upon  principle  I  think  I  was  wrong,  and  that  in  reality 

the  witness  stood  indifferent  between  the  parties.  If  the 
plaintiff  fidled,  the  witness  could  not  use  that  judgment 
against  him  in  any  way,  except  by  means  of  the  recocd, 
which  the  statute  prevents  him  from  doing.  The  case 
stands  thus :  if  the  plaintiff  recovers,  the  witness  is  Uable  to 
contribution ;  if  he  fiuls,  the  witness  is  still  liable  to  the 
whole  debt,  because  he  cannot  use  the  judgment  in  his 
&vour.     He  is,  therefore,  indifierent 

Parke,  B. — I  entirely  concur  in  the  judgment  of  die 
Court  of  Common  Pleas  in  the  case  of  Russell  y.  Blake.  I 
also  concur  in  the  doubt  expressed  by  that  Court  as  to 
whether  the  cases  decided  on  this  subject  were  right,  inde* 
pendendy  of  the  statute.  It  seems  to  me  that  the  witnesi 
is  altogether  indifierent;  if  the  plaintiff  succeeds,  the  witnesi 
is  liable  for  contribution;  if  the  plaintiff  &il8,  the  witness  k 
liable  for  the  whole  debt.  However,  it  is  unnecessary  to 
consider  that  question :  it  is  enough  to  say  that  this  case 
must  be  governed  by  Russell  y.  Blake. 

Aldebson,  B.,  and  Rolfb,  B.,  concurred. 

Rule  absolute. 


ROADKNIGUT  V.  GbEBN. 

ThepUdntiffin  -IN  this  case,  which  was  an  action  of  trespass  for  assanlt 
i^veltUrttn^    and  battery,  the  plaintiff,  in  the  year  1837,  obtained  a  ver- 

trespass  with 

If.  damages,  and  the  judge  refused  to  certify  under  22  &  23  Car.  2,  c  9,  a.  136.  After  the 
passing  of  the  3  &  4  Vict  c.  24,  (which  repeab  so  much  of  23  Car.  2,  as  relates  to  costs,)  the 
plaintiff  signed  judgment,  taxed  his  full  costs,  and  issued  execution. 

The  defendant  obtained  a  rule  to  review  the  taxation,  but  before  judgment  was  pronoonced,  the 
4  &  5  Vict.  c.  28,  passed.  The  defendant  obtained  a  rule  to  stay  proceedings  upon  such  tenas 
as  the  Court  should  direct  pursuant  to  that  statute.  The  Court  staved  proceedings  on  pajmeat 
of  the  costs  of  the  taxation  of  signing  judgment,  issuing  execntioii,  uid  of  both  rules;  sad 
rmsed  to  allow  the  defendant  to  set-off  against  those  costs  the  costs  of  tbe  d^»  for  not  pr»- 
to  trial 
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diet,  with  Is.  damagea,  and  the  Judge  refused  to  certify, 
under  the  22  and  23  Car.  2,  c.  9,  s.  136.  On  the  3id  of 
July,  1840,  the  statute  3  &  4  Vict.  c.  24,  passed,  which 
repealed  so  much  of  the  statute  of  Car.  2,  as  related  to 
costs  in  personal  actions.  On  the  23rd  of  January,  1841, 
the  plaintiff  taxed  his  costs,  and  signed  judgment,  and 
issued  a  writ  of  execution.  Subsequently,  a  rule  was  ob- 
tained, calling  on  the  plaintiff  to  shew  cause,  why  the  taxar- 
tion  of  costs  should  not  be  reviewed,  against  which  cause 
was  shewn  on  the  15th  of  April,  1841,  when  the  Court 
postponed  its  judgment  (a).  On  the  21st  of  June,  1841, 
the  4  &  5  Vict  c.  28,  passed,  intituled,  **  an  act  to  prevent 
plaintifis,  in  certain  frivolous  actions,  from  obtaining  their 
full  costs  of  suit''(ft> 


1842. 


ROADKNIOHT 

V. 

'Gbbbn. 


Arnold,  in  Hilary  Term,  had  obtained  a  rule,  calling  on 


(a)  See  the  case  reported,  ante, 
p.  65. 

(b)  Section  1,  **  Whereas  it  is 
expedient  to  remove  all  doubts, 
whether  plaintiffs,  in  actions 
commenced,  and  wherein  verdicts 
had  been  retomed  before  the 
3  &  4  Vict.  c.  24,  for  less  than 
40s.  may  not  still  be  entitled  to 
their  full  costs  contrary  to  the 
manifest  intention  of  the  same ; 
he  it  therefore,  enacted,  &c.,  that 
the  said  act  of  the  last  session 
shall  be,  and  is  hereby  repealed, 
so  far  as  the  same  repeals  or  may 
be  deemed  to  repeal  the  said  sta- 
tute of  the  43  Eliz.,  or  the  said 
statute  of  22  &  23  Car.  2,  in  res- 
pect  to  actions  wherein  verdicts 
had  been  returned  before  the 
passing  of  the  said  act  of  the  last 
Session." 

Section  2.  "  And  be  it  enacted, 
and  it  is  hereby  enacted  and  de- 
clared, that  no  plaintiff,  who 
had»  before  the  passing  of  the 


said  act  of  last  Session,  obtained 
a  verdict  for  a  less  amount  of  da- 
mages, than  40s.,  shall  now  be 
entitied  to  full  costs,  unless  he 
was  so  immediately  before  the 
passing  of  the  said  act  of  last 
Session :  Provided,  nevertheless, 
that  if  any  such  plaintiff  shall 
have  proceeded  rince  the  passing 
of  the  said  last  mentioned  act, 
and,  before  the  3rd  day  of  May, 
1841,  to  tax  his  full  costs  on  any 
such  verdict  so  obtained,  for  less 
than  40s,  Nothing  in  this  act 
contained  shall  deprive  such 
plaintiff  of  any  remedy  thereon, 
which  he  may  now  have  for  the 
recovery  thereof,  but  it  shall  be 
lawful  for  such  Court  or  judge, 
on  the  application  of  any  de- 
fendant in  such  action,  to  stay 
aU  proceedings  on  such  appli- 
cation, upon  payment  of  such 
costs  as  such  Court  or  judge 
shall  think  fit." 
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1842.  the  plaintiff,  to  shew  cause,  why  proceedings  should  not  be 

^T^ — '  stayed  pursuant  to  the  statute  4  &  5  Vict,  c  28,  on  such 

V.  terms  as  the  Court  should  direct. 


G&IBK. 


Humfrey  shewed  cause.  The  plaintiff  having  signed 
judgment  and  issued  execution,  is  not  affected  by  the  pro- 
visions of  the  4  &  5  Vict.  c.  28.  That  statute  merely  con- 
templates the  case  of  a  party  who  has  obtidned  a  verdict, 
but  who  has  not  signed  final  judgment  In  Merrick  v. 
WaMey  (a),  which  was  an  implication  under  that  statute, 
there  had  been  no  taxation  of  costs,  and  the  present  is  the 
only  instance  in  which  the  judgment  has  been  perfected, 
and  execution  issued  before  the  statute  came  into  operation. 
The  plaintiff  is  entitled  to  have  that  judgment  pronounced, 
which  the  Court  seemed  to  entertain  in  his  favour,  on  the 
15th  of  April,  1841-  The  right  of  the  plaintiff  to  those 
costs  having  once  vested,  cannot  be  taken  away,  except  by 
direct  and  positive  words. 

Amoldy  in  support  of  the  rule,  was  not  called  upon. 

Parke,  B. — There  can  be  no  doubt  about  the  meaning 
of  the  act  of  parliament,  and  that  this  case  is  within  it 
If  the  second  section  had  not  contained  the  proviso,  and 
the  plaintiff  had  actually  seized  the  defendant's  goods,  the 
latter  would  have  been  entitied  to  relief  by  audit&  quereli 
The  plaintiff  has  taxed  his  costs,  and  signed  judgment,  in 
that  there  is  nothing  irregular,  he  is  at  liberty  to  proceed 
for  the  recovery  of  his  costs,  but  then  the  defendant  may, 
if  he  thinks  proper,  apply  to  the  Court  or  a  Judge  to  stay 
proceedings  on  such  terms  as  they  may  think  reasonable. 
There  is  no  doubt  the  act  applies  to  a  case  in  wluch  judg- 
ment has  been  signed.  The  object  of  the  defendant's  ap- 
plication is  to  stay  execution.  The  words  in  the  con- 
cluding paragraph  of  the  second  section  "  on  such  appli- 

(a)  Not  reported. 
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cation"  are  somewhat  redundant,  but  it  is  evident  that  the        1842. 
meaning  of  the  whole  is,  that  on  the  application  of  the  de-   ^[^^^^^ 
fendant,  the  Court  may  stay  the  execution.   Perhaps  the  case  »• 

might  have  been  different  if  the  execution  had  been  executed, 
but  upon  that  it  is  not  necessary  to  give  an  opinion ;  it  is 
enough  to  say,  that  the  defendant  is  entitled  to  relief  under 
this  statute.  The  question  then  is,  upon  what  terms  is  the 
defendant  entitled  to  be  relieved  ?  We  think  the  rule  for 
staying  proceedings  must  be  absolute,  on  the  defendant 
paying,  within  three  weeks,  the  costs  of  the  former  taxation 
of  signing  judgment,  issuing  execution,  and  of  the  former 
and  present  rules. 

Alderson,  B. — ^I  am  of  the  same  opinion.  I  think  the 
plaintiff  had  a  right  to  tax  his  costs  and  issue  execution, 
but  then  the  second  act  came  into  operation,  by  which  the 
defendant  is  enabled  to  apply  to  the  Court  to  stay  pro- 
ceedings. At  the  time  he  applies,  the  writ  of  execution 
remained  in  the  hands  of  the  sheriff  unexecuted.  We  think 
he  is  entitled  to  stay  proceedings  on  payment  of  all  costs 
incurred  by  the  plaintiff's  acting  upon  the  then  state  of  the 
law. 

RoLFE,  B.,  concurred. 

Rule  absolute  accordingly. 

The  above  costs  having  been  taxed  at  29L  11«.  4dly 
fV,  H.  Watson  moved  for  a  rule^  calling  on  the  plaintiff 
to  shew  cause  why  the  sum  of  92.  11^.  4^  awarded  to  the 
defendant,  as  costs  of  the  day,  for  the  plaintiff  not  pro- 
ceeding to  trial,  pursuant  to  notice,  should  not  be  set-off 
and  deducted  from  the  said  sum  of  297.  1  \s.  4d. 

Humfrey  shewed  cause  upon  affidavit,  that  the  costs  of 
the  day  had  never  been  demanded,  and  that  all  the  pro- 
ceedings, subsequently  to  the  verdict,  had  been  taken  by 
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the  plaintifTs  attorney,  at  his  own  expense,  to  recover  his 
costs. 

fV.  H.  Watson,  in  support  of  the  rule,  argued  that  inter- 
locutory costs  might  be  set-off,  either  agiunst  final  or  other 
interlocutory  costs,  and  that,  under  the  circumstances,  the 
attorney  was  not  entitled  to  the  &vour  of  the  Court. 


Per  Curiam. — The  rule  must  be  dischaiged.  The  at- 
torney having  a  lien  upon  the  judgment,  is  entitled  to 
retain  the  29/.  Ws,  4d,  and  ought  not  to  have  the  amount 
reduced,  by  setting  off  these  interlocutory  costs.  The  pre- 
vious rule  was  discharged  on  equitable  grounds,  and  we 
should  have  disallowed  this  claim  of  set-off,  if  we  had  been 
apprised  of  it.  The  attorney  is  entided  to  be  indemnified, 
for  as  the  law  stood  at  the  passing  of  the  3  &  4  Vict  c.  24, 
he  might  have  gone  on  and  recovered  his  full  costs,  and 
even,  under  the  second  act,  he  was  at  liberty  to  proceed, 
and  would  have  obtained  his  full  costs,  unless  the  defendant 
had  interposed  by  applying  to  the  Court 

Rule  discharged. 


Jones  v.  Gooday. 

An  act  of  par-  J- RESPASS  for  breaking  and  entering  the  plaintiffs 
^we^^c^itain  ^^^^^  ^^^  ^^igpng  "P  and  carrying  away  his  soil. 

commissioners, 

to  alter  and  enlarge  sewers,  ditches,  &c.,  and  enacted,  that  in  case  any  action  should  be  brought 
against  any  person  for  anything  done  in  pursuance  of  the  act,  or  in  relation  to  the  matters  therein 
contained,  amends  might  be  tendered,  and  if  it  should  appear  that  the  act  was  done  in  pursuance 
of  or  under  the  authority  of  the  act,  or  after  sufficient  satisfaction  made  or  tendered,  the  jury 
should  find  for  the  defendants. 

The  defendant,  who  was  one  of  the  commissioners,  without  the  plaintifTs  consent,  took  his 
land  for  the  purpose  of  widening  a  ditch,  having  been  first  told  by  the  clerk  of  the  commissioners, 
under  their  direction,  that  he  might  do  so  :  HeM^  that  though  the  commissioners  had  no  power 
to  take  the  land,  yet,  as  the  defendant  acted  under  the  bona  fide  supposition  that  he  was  not 
exceeding  the  powers  of  the  act,  he  was  protected  by  it 

Before  action  brought,  the  defendant  tendered  10/.  as  amends,  which  the  plaintifip  refused: 
Hdd^  that  it  was  not  necessary  to  plead  the  tender  or  pay  the  money  into  Ccmrt 
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Plea,  not  guilty,  (by  statute).  1842. 

The  cause  was  tried  before  Tindal^  C.  J.,  at  the  Suffolk 


.  .  JON£« 

Spring  Assizes,  1841,  when  a  verdict  was  found  for  the  ». 

plaintiff,  damages  5/1,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : — ^The  plaintiff  was  the  owner  and 
occupier  of  Friar's  meadow,  situate  in  the  borough  of 
Sudbury,  and  the  trespass  complained  of  was  a  taking  by 
the  defendant  of  part  of  the  plaintiff^s  land,  for  the  purpose 
of  widening  a  ditch  and  drain  adjoining  Friar's  meadow. 
An  act  of  Parliament  (local  and  personal)  passed  in  the 
6  Geo.  4,  for  paving,  cleansing,  improving,  &c.,  the  borough 
of  Sudbury,  under  which  the  defendant  and  plaintiff  were, 
and  still  are,  commissioners.  In  April,  1840,  at  a  meeting 
of  the  commissioners,  it  was  resolved  to  appoint  certain 
persons  as  a  committee  to  inspect  the  ditch  in  question, 
with  a  view  to  widen  and  deepen  it,  and  to  report  to  the 
commissioners.  At  a  meeting  of  the  commissioners,  at 
which  the  plaintiff  and  defendant  were  present,  the  com- 
mittee recommended  the  widening  and  deepening  of  the 
ditch.  The  commissioners  thereupon  ordered  an  estimate 
to  be  obtained,  and  a  committee  of  four  to  be  appointed, 
of  whom  the  defendant  was  one,  to  confer  with  the  sur« 
veyor,  and  that  two  of  them  should  be  empowered  to  act. 
No  further  authority  was  given  by  the  commissioners  in 
respect  of  the  work.  No  application  was  made  by  the 
commissioners  to  the  plaintiff  to  treat  for  his  land,  and 
no  notice  given  him  that  his  land  would  be  required. 
The  plaintiff's  land  was  not  within  the  schedule  of  the 
act  of  Parliament.  A  report  having  been  made  to  the 
commissioners,  the  clerk  told  the  defendant  and  the  other 
commissioner  that  they  might  proceed  without  further  in- 
struction from  the  commissioners.  The  defendant  accord- 
ingly caused  the  ditch  in  question  to  be  deepened  and 
widened,  and  in  so  doing  cut  into  and  carried  away  part 
of  the  plaintiff's  soil.  The  defendant,  after  notice  of 
action,  tendered  as  amends  the  sum  of  102.,  which  was 
refused  by  the  plaintiff;  but  the  tender  was  not  pleaded, 
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nor  was  the  amount  paid  into  Court  The  jury  foui 
specially  that  a  trespass  had  been  committed  by  the  c 
fendant,  and  that  the  damage  done  to  the  plaintiff's  la 
amounted  to  5L ;  that  the  alteration  was  necessary 
more  effectually  carrying  off  the  water  and  filth  fin 
the  highways  of  the  borough,  and  that  such  alteration  ^ 
really  and  bon&  fide  made  for  that  purpose.  The  questic 
for  the  opinion  of  the  Court  were,  first,  whether  the  c 
fendant  or  the  commissioners  had  any  right  to  take  t 
plaintiff's  land  for  the  purpose  of  widening  the  ditch 
question,  without  his  consent  in  writing ;  secondly,  whetl 
the  defendant  was  entitled  to  the  protection  of  the  ac 
thirdly,  whether  the  defendant  could  avail  himself  of  t 
tender  of  10/.,  not  having  pleaded  the  same  or  paid  t 
amount  into  Court.  The  act  of  Parliament  was  to 
taken  as  forming  port  of  the  case,  and  the  Court  was 
determine  for  which  party  the  verdict  should  be  entera 
and  if  for  the  plaintiff,  then  for  what  sum. 

Kelfyy  for  the  plaintiff,  upon  the  first  point,  argued  tfa 
the  commissioners  could  not  take  the  plaintiff's  land  will 
out  first  giving  him  notice  in  writing  (a).  Secondly,  ti 
defendant  is  not  within  the  protection  of  the  act  (b).    ] 


11 'S 


:! 


■  u 


(a)  By  section  20,  the  com- 
missioners are  authorized  to  caase 
"  present  or  future  sewers  or 
watercourses,  drains  or  ditches, 
to  be  opened,  enlarged,  altered,  or 
cleansed."  By  another  section, 
they  are  authorized  to  take  certain 
lands  mentioned  in  the  schedule 
of  the  act  within  four  years  after 
the  passinfi^  of  the  act. 

(b)  Section  114,  enacts,  "That 
no  action  or  suit  shall  be  brought 
against  any  person  or  persons  for 
anything  done  in  pursuance  of 
this  act,  or  in  relation  to  the 
matters  therein  contained,  after 


three  calendar  months  from  t 
fact  committed,  and  the  deien 
ant  or  defendants,  in  every  8» 
action,  shall  and  may,  at  his 
their  election,  plead  specially 
the  general  issue,  and  give  tl 
act  or  the  special  matter  in  e\ 
dence  at  any  trial,  and  that  tl 
same  was  done  io  pursuance 
and  under  the  authority  of  th 
act,  and  if  the  same  ahaU  appei 
to  have  been  so  done,  or  if  sue 
action  or  suit  shall  have  bee 
brought  before  the  expiration  i 
twenty-eight  days  next  after  toe 
notice  shall  have  been  given  a 
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causing  the  ditch  to  be  widened,  he  did  not  act  as  a  com- 
missioner,  but  as  a  mere  stranger.     The  protection  in- 
tended by  the  clauses  in  question  applies  only  to  cases 
where  the  parties  have  exceeded  their  authority,  and  not 
where  they  have  no  authority  to  do  the  act     A  magistrate 
who,  having  power  to  commit  for  six  months,  commits  for 
twelve  months,  is  entitled  to  tender  amends ;  but  a  party 
who   acts  as  a  magistrate  without  his  commission  being 
signed,  and  inflicts  the  proper  legal  punishment  on  an 
ofiender,  is  not  protected,  although  he  acts  bon&  fide.     In 
Cook  V.  Leonard  {a\  the   protection  of  the  party  in  au- 
thority was  held  to  depend  not  upon  bona  fides,  but  upon 
his  having  reasonable  ground  for  supposing  that  he  was 
acting  in  pursuance  of  or  in  execution  of  the  act.     The 
same   principle   is  recognised    in   Hopkins    v.    Crowe,  (b) 
Thirdly,  the  defendant  ought  to  have  pleaded  the  tender 
of  the  10/.,  or  at  least  to  have  paid  it  into  Court,  that  the 
plaintiff  might  have  had  an  opportunity  of  accepting  it  in 
satisfaction  if  he  thought  fit.      The  effect  of  the  clause 
permitting  a  party  to  plead  the  general  issue,  is  merely 
to  enable  him  to  give  in  evidence  under  that  plea  facts 
which  he  would  otherwise  be  bound  to  plead  specially.     If 
in  this  case,  there  had  been  no  such  clause,  the  defendant 


]  842. 
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aforesaid,  or  after  sufficient  satis- 
faction made  and  tendered  as 
aforesaid,  or  after  the  time  limited 
for  bringing  the  same,  or  shall 
be  brought  in  any  other  county 
or  place  than  as  aforesaid,  then 
and  in  any  of  the  said  cases,  the 
jury  shall  find  a  verdict  for  the 
defendant  or  defendants." 

Section  115.  "Nor  shall  the 
plaintiff  or  plaintiffs  recover  in 
any  such  action,  if  tender  of 
amends  shall  have  been  made  to 
him,  her,  or  them,  or  to  his,  her, 
or  their  attorney,  by  or  on  behalf 
of  the  defendant  or  defendants. 


before  such  action  brought,  and 
in  case  no  such  tender  shall  be 
made,  it  shall  be  lawful  for  the 
defendant  or  defendants,  in  any 
such  action,  by  leave  of  the  Court, 
at  any  time  before  issue  joined, 
pay  into  Court  such  sum  of 
money  as  he  or  they  shall  think 
proper,  whereupon  such  pro- 
ceedings, order,  and  judgment, 
shall  be  made  and  given  in,  and 
by  such  Court  as  in  other  actions 
where  the  defendant  is  allowed  to 
pay  money  into  Court." 

(a)  6  B.  &  C.  350. 

(6)  4  Adol.  &  E.  774. 
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1842.        must  liavc  pleaded  the  tender  and  paid  the  money  into 
^^~7X^     Court,  and  though  the  act  dispenses  with  the  special  plea, 
^'  and  allows  him  to  give  all  matters  ui  evidence  under  the 

general  issue,  he  ought  nevertheless  to  have  paid  the 
money  into  Court.  \Alderson^  B. — If  the  general  issue 
includes  the  plea  of  tender,  might  you  not  treat  so  much 
of  it  as  applies  to  the  tender  as  a  nullity,  unless  the  money 
is  paid  into  Court  ?]  That  is  the  position  contended  for. 
Suppose  a  rule  of  Court  allowed  a  defendant  to  give  evi- 
dence of  a  tender  under  the  general  issue,  he  would,  not- 
withstanchng,  be  obliged  to  pay  the  sum  tendered  into 
Court,  At  present,  whatever  is  the  result  of  the  action, 
the  plaintiff  does  not  get  the  sum  tendered  as  amends, 

Bylesy  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  case  is 
within  the  provisions  of  the  act  of  Parliament,  and  that 
the  defendant  is  entitled  to  the  verdict  The  question  as 
to  notice  of  action  may  be  considered  in  two  points  of 
view :  the  one  case  is  that  of  a  party  who  has  no  authority 
to  act,  the  other  is  the  case  of  an  act  done  which  was  not 
authorized  to  be  done  by  the  act  of  Parliament  at  all. 
Those  are  very  different  cases,  and  ought  not  to  be  con- 
founded. Suppose  the  case  of  an  act  authorized  to  be 
done  by  the  act  of  Parliament,  but  the  party  who  performs 
it  is  not  vested  with  the  authority  prescribed  by  the  act, 
for  instance,  supposing  tlie  commissioners  were  bound  to 
make  all  orders  in  writing,  but  instead  of  doing  so,  they 
make  a  verbal  order,  which  their  clerk  communicates  to 
the  defendant,  to  the  effect  that  he  may  proceed,  that 
would  be  a  case  in  which,  according  to  Mr.  Kelly's  argu- 
ment, an  action  would  be  maintainable ;  and  so  it  would, 
strictly  speaking,  as  the  party  would  not  be  authorized  as 
the  act  of  Parliament  required  ;  but  Mr,  Kelly  must  go  the 
length  of  saying,  that  doiug  what  he  did,  in  pursuance  of 
the  act  which  authorized  it  to  be  done,  would  make  him 


£  ASTER    TERM,    5    VICT.  919 

a  trespasser.  In  that  case,  if  he  acted  under  a  bona  fide  1842. 
supposition  that  he  was  acting  in  pursuance  of  the  statute  jj^^^ 
and  had  due  authority,  I  am  of  opinion  that  he  would  be  pro-  ^' 

tected  by  the  act.  Again,  supposing  the  act  itself  to  be  one 
which  the  commissioner  is  in  no  respect  authorized  to  do, 
nevertheless,  if  he  acted  bona  fide  upon  a  doubtful  ground, 
as  upon  a  construction  which  might  be  reasonably  put 
upon  the  act  of  Parliament,  but  which,  when  siflcd,  is 
found  not  to  be  within  its  provisions,  it  is  difficult  ti>  say 
that  he  would  not  be  justified  under  this  clause.  Now, 
here  is  a  case  in  which  it  is  admitted  that  the  commis- 
sioners are  authorized  under  the  act  of  Parliament,  but 
that  they  have  not  pursued  their  authority.  By  clause  2ih 
the  commissioners  are  authorized  to  enlarge,  alter,  and 
cleanse  the  sewers,  &c.  Can  it  be  said  that  those  words 
are  not  affected  by,  and  have  no  relation  to  the  clause 
which  enacts,  "that  no  action  or  suit  shall  be  brought  against 
any  person  or  persons  for  anything  done  in  pursuance  of 
this  act,  or  in  relation  to  the  matters  herein  contained  ?'' 
Who  can  doubt  that  the  widening  of  a  sewer  is  a  matter 
"relating  to  the  matters  therein  contained,"  only  they 
have  not  done  it  modo  et  forma,  and,  thereof,  the  plaintiff 
is  entitled  strictly  to  bring  an  action  of  trespass,  and  the 
action  may  be  maintained,  unless  a  tender  be  made  before 
it  is  brought  The  jury  have  found  that  satisfaction  was 
tendered  before  action  brought,  and  though  the  commis- 
sioners were  not  authorized  by  the  act,  yet  the  defendant 
performed  the  act  in  relation  to  the  matters  therein  con- 
tained. It  seems  to  me,  that  in  any  view  of  the  case,  the 
clauses  of  the  statute  afford  a  perfect  defence  to  the  action. 
I  do  not  think  it  necessary  to  go  into  the  question  whether 
ejectment  could  have  been  obtained  for  the  land ;  it  will 
be  time  enough  to  determine  that  point  when  the  action 
is  brought  The  last  point  is,  whether  the  money  tendered 
ought  to  have  been  paid  into  Court  ?  I  think  not  The 
jict  of  Parliament  meant  to  say  that  if  tender  of  amends  was 
made,  and  the  party  vohmlarily  renounced  that  mode  of 
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satisfaction,   and  it  shoold  afterwards  turn  out  that  the 
sum  tendered  was  su£Bcient,  the  verdict  must  be  against 
».  him.     This  is  not  a  case  in  which  the  defendant  is  called 

upon  to  pay  money  into  Court,  or  to  plead  the  tender. 

Parke,  B. — Several  questions  have  been  raised  for  the 
opinion  of  the  Court,  and  they  have  all  been  answered  in 
such  a  way  as  to  entitle  the  defendant  to  a  verdict.     The 
first  question  is,  whether  the  defendant  or  the  commissioners 
had  any  right  to  take  the  land  without  the  consent  of  the 
plaintiff  in  writing?     I  am  of  opinion  that  they  could  not, 
because  the  land  is  not  mentioned  in  the  schedule,  and 
no  other  land  is  to  be  taken  without  the  consent  of  the 
owner.     The  next  question  is,  whether  the  defendant  is 
entitled  to  the  protection  of  the  act  of  Parliament  for  the  act 
which  he  has  committed?  In  my  opinion  he  clearly  is.     In 
the  first  place,  he  is  a  person  within  the  meaning  of  the 
clause,  which  gives  protection  to  persons  acting  under  the 
authority  of  the  act     He  was  a  commissioner,  and  he  acted 
bona  fide,  supposing  that  he  was  acting  in  pursuance  of  the 
powers  of  the  act     He  had   the  authority  of  five  com- 
missioners, as  he  apphed  to  the  clerk,  and  the  clerk  said 
he  was  to  go  on.     It  is  true  that  the  commissioners  had 
no  power  to  take  the  land,  but  if  they  acted  under  the  bona 
fide  supposition  that  they  had  such  power,  they  would  be 
protected.     If  the  rule  as  laid  down  by  the  Court  of  King^s 
Bench  in  Cook  v.  Leonard  was  strictly  interpreted,  and 
acted  upon,  it  would  deprive  magistrates  of  the  protectioD 
which  the  law  intended  to  give  them.     There   are  many 
cases  in  which  a  magistrate  could  have  no  reasonable  ground 
for  supposing  that  the  thing  done  by  him  was  done  in  exe- 
cution of,  or  under  the  authority  of  the  act  of  Parliament 
Nevertheless  the  Legislature  meant  to  protect  him  if  be  used 
his  power  bona  fide  intending  to  discharge  his  duty.     This 
case  is  distinguishable  from  Hophins  v.  Crowe:  there,  two 
persons  only  were  authorized  to  take  any  step  under  the 
act  of  Parliament ;   the  one  the  constable,  the  other  the 
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owner  of  the  animaL  In  this  case,  the  act  clearly  extends  1842. 
to  the  commissioners^  and  the  defendant  was  a  commissioner,  jZim 
who  bona  fide  believed  that  he  was  fully  authorized  by  the  «'• 

act  The  last  point  depends  upon  the  words  of  the  act  of 
Parliament  which  gives  the  commissioners  the  power  of 
pleading  the  general  issue.  The  clause  enacts,  *^that  the 
defendant  or  defendants  in  every  such  action  or  suit  shall  or 
may  at  his  or  their  election  plead  specially  or  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence 
at  any  trial,  and  that  the  same  was  done  in  pursuance  of 
and  under  the  authority  of  this  act"  If  it  had  stopped 
there,  it  might  perhaps  have  applied  to  the  case  of  a  tender 
of  amends,  but  it  goes  on.  "  And  if  the  same  shall  appear  to 
have  been  so  done,  or  if  such  action  or  suit  shall  have  been 
brought  before  the  expiration  of  twenty-eight  days  next 
after  such  notice  shall  have  been  given  as  aforesaid,  or  after 
sufficietU  satisfaction  made  or  tendered  as  aforesaid^  or  after 
the  time  limited  for  bringing  the  same,  or  shall  be  brought 
in  any  other  county  or  place  than  as  aforesaid,  then  and  in 
any  of  the  said  cases,  the  jury  shall  find  a  verdict  for  the 
defendant  or  defendants."  That  means  that  they  shall  find 
a  verdict  for  the  defendant  upon  that  plea.  It  is  said  that 
this  is  a  great  hardship  upon  the  plaintiff,  because  in  that 
case  he  loses  the  sum  of  money  tendered  as  amends ;  but 
this  tender  is  not  a  tender  of  a  debt  which  requires  the 
party  to  be  tout  temps  prist,  but  it  is  rather  a  sort  of  de- 
fence which  the  law  gives  to  a  man  who  has  inadvertently 
done  wrong :  it  is  not  a  debt  or  duty,  but  a  collateral  sum 
which  the  law  permits  the  party  to  offer  as  amends,  and  if 
the  plaintiff  chooses  to  refuse  it,  he  has  no  right  to  call  upon 
the  other  party  to  pay  it  into  Court  Lavrrence  v.  Hill  (a) 
decided  that  is  not  necessary  for  a  party  who  pleads  a  tender 
under  a  statute,  to  pay  the  money  into  Court.  In  that 
case,  a  magistrate  against  whom  an  action  had  been  brought 
tendered  ten  guineas  which  the  plaintiff  refused  to  accept : 

(a)  6  Bac.  Abr.  tit  "Tender,"  6. 
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1842.        the  money  was  not  paid  into  Court  then,  but  the  injured 

^''^^g        party  being  afterwards  desirous  of  accepting  the  sum  ten- 

^'  dered,  the  defendant  was  ruled  to  pay  it  to  the  plaintiff  on 

GOODAY.  .  ... 

certain  terms.    That  is  an  authority  in  point.     The  verdict 
must,  therefore,  be  entered  for  the  defendant. 

Alderson,  B. — I  am  of  the  same  opinion.  The  de- 
fendant was  acting  bona  fide  in  the  execution  of  an  au- 
thority vested  in  him  by  act  of  Parliament,  and  if  so,  he 
was  entitled  to  the  protection  of  the  act,  and  to  tender 
amends.  I  concur  with  my  Brother  Parke,  in  thinking 
that  if  the  law,  as  laid  down  in  the  case  cited,  was  strictly 
acted  upon,  it  would  take  away  the  protection  which  the 
statute  meant  to  give  to  officers  intending  to  act  bona  fide 
in  the  execution  of  their  duty,  because  it  would  impose 
upon  third  persons  the  task  of  determining  whether  they 
had  acted  reasonably  or  not.  If  the  act  done  were  such 
that  no  reasonable  man  could  in  doing  it  be  supposed  to 
have  acted  bona  fide,  that  would  be  a  different  question. 
In  the  case  of  Cook  v.  Leonard,  the  Court  must  have 
thought  it  clear  that  no  reasonable  man  could  have  acted 
in  the  way  the  defendant  did,  in  &ct,  that  there  was  gross 
ignorance  amounting  to  mala  fides.  I  entertain  consider- 
able doubt  whether  the  doctrine  laid  down  in  that  case 
can  be  supported.  It  seems  to  me,  that  the  law  is  well 
laid  down  in  the  case  of  Theobald  v.  Crichmore  (a).  There, 
the  question  was,  whether  a  constable  having  a  magistrate's 
warrant  of  distress  to  levy  a  church-rate,  was  authorized 
to  break  open  an  outer  door?  Lord  EUenborough  says 
that  the  sole  question  was,  not  whether  the  defendant  had 
acted  illegally,  but  whether  he  was  actuated  by  a  bona 
fide  intention  of  carrying  out  the  act  ?  And  Bayky,  J.,  at 
the  conclusion  of  his  judgment,  says,  ^*  It  appears  to  me, 
that  the  officer  acted  illegally,  but  in  the  supposed  lx>na 
fide  execution  of  his  duty,  and  that  he  is,  therefore,  en- 

(a)  1  B.  &  Aid.  227. 
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titled  to  the  protection  of  the  statute."  So  here,  1  should  1842. 
say  this  defendant  has  acted  illegally,  but  at  the  same  time 
supposing,  bona  fide,  that  he  was  one  of  the  commissioners 
for  carrying  into  effect  the  provisions  of  the  act  of  Par- 
liament He  is,  therefore,  entided  to  the  protection  of 
the  statute.  The  jury  have  found  that  he  has  tendered 
amends ;  but  then  it  is  said  that  he  ought  to  have  brought 
the  sum  tendered  into  Court  I  do  not  think  so.  Suppose, 
before  an  act  was  done,  that  it  should  be  required  that  an 
offer  be  made  to  pay  a  certain  sum  of  money ;  suppose, 
further,  that  the  party  tenders  the  money  and  then  does 
the  act,  in  that  case  would  it  be  necessary  to  pay  the 
money  into  Court  ?  Here,  a  party  has  done  an  act  with- 
out any  authority,  and  he  tenders  amends.  It  is  said  to 
be  a  great  hardship,  if,  when  ten  thousand  pounds  are 
offered,  the  party  is  to  lose  the  whole,  because  a  jury  are 
of  opinion  that  nine  thousand  nine  hundred  and  ninety- 
nine  pounds  arc  a  sufficient  amends.  That  does  not  follow. 
A  party  may  take  the  money  offered  and  say,  **  this  is  not 
sufficient  amends,*^  and  go  on  notwithstanding.  If  the 
other  party  say,  ^*  I  will  not  pay  you  unless  you  take  it  as 
sufficient  amends,**  then  it  is  not  a  good  tender.  But  if 
the  party  injured  refuses  the  money  offered,  that  is  a  case 
within  the  clause ;  there  is  nothing  to  prevent  him  from 
taking  the  money  and  going  on. 

RoLFE,  B.,  concurred. 

Verdict  to  be  entered  for  defendant  {a) 

(a)  Seethe  5&6  Vic tc.97»which  local  and  personal,  or  local  and 

received  the  royal  assent  on  the  personal,  nr  in  any  act  or  acts  of 

10th    of    August,    1842,    as   to  a  loc€d  or  personal  nature,**  where- 

proceedings     commenced    since  by  the  parties  are  permitted  to 

that  time,  repeals  the  provisions  plead  the  general  issue  only, 
in  any  act  or  acts,  called  "public. 
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1842. 

Matchett  V.  Parkes. 

On  reference  of  JLN  this  case,  it  appeared,  that  the  defendant  had  employed 

UU  for  uxa-  J*  R*  Beswick  and  George  Beswick  as  his  attorneys,  to 

tM-°hM  noi«i!r  prosecute  certain  indictments  for  perjury,  arising  out  of  the 

thority  to  en.  proceedings  in  this  cause.     It  was  alleged  that  during  a 

tion  as  to  whe-  part  of  the  time  that  the  business  was  carried  on,  George 

ney  had  a  cer'  Beswick  had  not  taken  out  his  certificate,  but  was  permitted 

Sl*^c  t*im"^e  ^  appear  to  the  world  as  the  partner  of  J.  R.  Beswick. 

business  was  The   indictments  were   ultimately  quashed,   and  the   at- 

done,  orwhe«  ...  _  t       i   <•      i  i     .     t  mi 

ther  any  part  tomeys  delivered  to  the  defendant  their  bill,  amounting  to 
dereduseli^  694£  Os.  9d,  in  respect  of  the  indictment  and  other  busi- 
byhisnegli-      uess.     The  bill  haviuff  been  referred  to  the  Master  for 

gence.  ^  ^  ^^ 

taxation,  it  was  objected  before  him  that  the  sum  of 
167L  13«.  10(L  ought  to  be  struck  out,  on  the  ground  that 
it  was  composed  of  items  for  business  done  during  the  time 
that  George  Beswick  was  without  a  certificate.  It  was  also 
objected  that  the  sum  of  474/1  Os.  Sd,  should  be  deducted, 
on  the  ground  that  it  was  incurred  in  respect  of  the  in- 
dictments which  had  been  rendered  wholly  useless  by  the 
negligence  of  the  defendant.  The  Master  having  disal- 
lowed both  sums, 

Welsby  obtained  a  rule,  calling  on  the  defendant  to 
shew  cause  why  the  Master  should  not  review  his  taxation, 
or  why  J.  R.  Beswick  should  not  be  at  liberty  to  deliver  a 
firesh  bill  of  costs  in  his  own  name  only,  in  respect  of  the 
two  sums  struck  out  by  the  Master.  The  rule  was  obtained, 
on  the  ground  that  the  order  to  tax  being  general,  the 
Master  had  no  jurisdiction  to  entertain  the  question  relating 
to  negligence,  or  to  the  certificate  of  George  Beswick,  and 
Jones  V.  Roberts  {a)y  was  referred  to. 

Petersdojff  shev/ed  cause^  and  argued  that  the  Master 

(a)  4  Tyr.  310. 
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was  justified  in  disallowing  costs  which  could  not  be  reco-        1842, 
vered  by  action.     An  attorney  is  not  entitled  to  recover  for    Matchett 
services  altogether  useless.     Hill  v.  Featherstonhaugh  (a).  Parkks. 

Webby ^  in  support  of  the  rule,  was  not  called  upon  by  the 
Court 

Lord  AsiNGERy  C.  B. — The  rule  must  be  absolute. 

Parke,  B. — I  think  the  Master  had  no  jurisdiction  to 
entertain  the  matters  in  question,  and  that  the  rule  ought 
to  be  absolute.  The  object  of  the  application  is  to  enable 
the  certificated  attorney  to  shew  that  he  was  the  real  party 
with  whom  the  contract  was  made,  and  it  is  right  that  he 
should  have  an  opportunity  of  establishing  that  &ct  before 
a  jury.  If  the  present  applicant  is  not  the  real  party  re- 
tained, the  defendant  can  have  the  benefit  of  that  defence. 

Aldsrson,  B. — I  am  of  the  same  opinion.  The  Master 
in  disallowing  these  costs,  has  exceeded  his  authority.  His 
duty  is  to  moderate  the  charges  of  attorneys,  not  to  entertain, 
the  question  of  negligence.  There  would  be  great  difficulty 
in  his  coming  to  a  correct  conclusion,  since  he  has  no 
power  to  subpoena  witnesses. 

lloLFE,  B.,  concurred. 

Rule  absolute. 

(a)  7  Biog.  569. 


TuRQUAND  and  Another,  Assignees  of  Taylor,  a  Bankrupt, 

V.  Hawtrey  and  Another. 

JL  HIS  was  an  action  of  trover  by  the  assignees  of  a  bank-  The  Court  hai 
nipt     Lord  Denman,  at  Chambers,  had  allowed  the  fol-  J^^^tSeM 

allowed  by  a 
judge,  at  Cbamben.     The  proper  ooune  b  to  retciiid  the  jndge'i  order. 
To  trorerbr  the  aingnees  of  a  bankrupt,  the  defendant  pleaded  an  ezeevtkm,  boD&Dde,  levied 
under  2  &  3  Vict,  c  29 :  HM,  bad  u  aa  trgumentatite  traTene  of  the  migiieet*  poweirion. 
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lowing  pleas :  first,  a  trayerse  of  the  plaintiflTs  property  as 
asignees;  secondly,  that  after  Taylor  became  bankrapt, 
aod  before  the  fiat,  the  plaintifis,  as  his  assignees,  by  reason 
of  the  relation  of  their  title  to  the  time  of  the  bankniptcTy 
dioogh  not  then  appointed  assignees,  were  the  owners  of 
and  entitled  to  the  possession  of  the  goods ;  that  Taylor, 
subject  only  to  their  title,  was  possessed  of  the  goods,  and 
that  the  defendants  took  the  goods  under  an  execution 
bona  fide  levied  and  executed  without  notice  of  any  prior 
act  of  bankruptcy. 


Erie  had  obtained  a  rule,  calling  on  the  defendants,  to 
shew  cause,  why  one  or  the  other  of  these  pleas  should  not 
be  struck  out 


■ 


Thenger  shewed  cause.     There  is  a  preliminary  objection 
to  the  rule  being  made  absolute,  which  is,  that  no  step  has 
been  taken  to  rescind  the  judge's  order,  allowing  the  pleasL 
Ho¥Kn  T.  Czrr  {a\  is  precisely  in  point ;  there,  an  order 
to  plead  several  matters  had  been  consented  to  by  the 
plaintiff;  and  it  was  held,  on  motion,  to  strike  out  a  plet 
that  the  plaintiff  was  concluded  by  the  consent,  and  that 
the  applicaticm  should  have  been  to  set  aside  the  order. 
So  in    JViright  v.  Elliot  (b\  where  a  judge  at  Chamben 
had  refused  to  discharge  a  defendant  out  of  custody,  and 
an  application  for  the  same  purpose  was  made  to  the  Court, 
Lord  Denman  seems  to  have  thought  that  the  motion,  in 
point  of  form,  ought  to  have  been  to  discharge  the  judges 
order.     In  the  South  Eastern  Railway  Company  \.  Sprot{c) 
it  was  laid  down,  that  when  a  motion  is  made  to  set  aside 
pleas  pleaded  by  judge's  order,  or  rule  of  Court,  the  motion 
ought  to  be  to  rescind  the  order  or  rule,  and  not  to  strike 
out  the  pleas. 

Lord  Abingeb,  C.  B. — Before  the  new  rules,  all  double 


(a)  Ante^  yoL  5,  p.  305,  O.  S. 
(6)  5  Add.  &  E.  818. 


(c)  3  Per.  &  Dar.  110. 


EASTER   TERM,    5    VICT. 


927 


pleading  was  under  a  rule  of  Court,  and  it  was  the  constant 
practice  to  apply  to  the  Court  to  strike  out  pleas,  not  to 
rescind  the  rule.  Now,  double  pleading  is  by  order  of  a 
judge,  and  my  first  impression  was,  that  the  Court  still  had 
power  to  strike  out  pleas,  and  that  the  fact  of  the  new  rules 
was  only  to  give  the  authority  to  a  judge  at  Chambers 
which  the  Court  had  before.  But,  on  referring  to  the 
1  Wm.  4,  c  70,  s.  1 1,  I  perceive,  that  when  a  general 
practice  is  established,  it  is  not  competent  for  one  Court  to 
alter  it,  without  a  rule  by  all  the  judges.  In  my  opinion, 
there  should  have  been  such  rule.  In  the  present  case,  the 
rule  must  be  amended  and  re-served. 


1842. 


TURQUAND 

and  Another 

V. 

Hawtrky 
and  Another. 


Parke,  B. — ^The  case  of  Howen  v.  Carr  is  in  point  A 
party  who  seeks  to  add  pleas  to  those  already  allowed  by  a 
judge,  need  not  move  to  set  the  judge's  order  aside.  But 
if  he  wishes  to  strike  out  pleas,  it  is  requisite  that  he  should 
tescind  the  judge's  order. 

Thesiger  then  shewed  cause  upon  the  merits.  The  two 
pleas  are  distinct  Formerly  the  doctrine  of  relation  gave 
the  assignees  the  right  of  possession  from  the  time  of  the 
act  of  bankruptcy,  but  the  2  &  3  Vict  c.  29,  has  rendered 
valid  executions  bon&  fide  levied  before  the  date  of  the 
fiat  The  first  plea  is  an  absolute  denial  of  the  plaintiff's 
title,  the  second  admits  a  prima  &cie  title,  but  shews  that 
it  was  defeated  by  the  execution. 


Parke,  B. — I  do  not  see  how  the  execution  can  be  valid, 
without  taking  away  the  plaintiff's  tide  ;  that  amounts  to 
^not  possessed."  The  plea  is  bad  as  an  argumentative 
traverse  of  the  plaintiff's  possession. 

Rule  absolute. 
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Cetti  and  Another  v.  Bartlett. 

Aparty end-  J  HIS  was  a  rule  calling  on  the  plaintifis  to  shew  cause 
under  the  In-  why  a  capias  ad  satis&ciendum  issued  against  one  Johnson, 
may  punue  hb  sl^ould  not  be  sct  aside,  and  why  he  should  not  be  discharged 
remedy  for       Q^^  Qf  custody.     It  appeared  that  the  plaintiff  had  issued  a 

their  recovery,  .  . 

cither  under  fieri  facias  against  the  goods  of  the  defendant  Bartlett,  and 
under  the  1  &  that  upon  the  sheriff  proceeding  to  levy,  Johnson  claimed 
8  island  If  he  ^^  Same.  An  application  was,  in  consequence,  made  to  a 
prooseds  under  ludse  at   Chambers    under  the   Interpleader   Act,   when 

the  latter  act,     ^    ^  -i 

he  need  not  Johnson  appeared  upon  the  summons,  and  an  order  was 
for  them  of  made,  that  upon  his  giving  security  for  21/.  Os.  4d.,  and  for 
'^^^^'^  such  further  sum  for  costs  as  the  Master  should  think  rea- 

sonable, an  issue  should  be  tried  to  ascertain  the  property 
in  the  goods.  Johnson  being  unable  to  give  the  required 
security,  an  order  was  made  discharging  the  former  order 
with  costs.  This  latter  order  having  been  made  a  rule  of 
Court,  and  the  costs  taxed  at  14L  2s,  2d.,  a  capias  ad  satis- 
fiu!iendum  was  issued  upon  it,  in  pursuance  of  the  1  &  2  Vict 
c.  1 10, 8. 18.  The  present  rule  was  obtained  on  the  ground 
that  the  execution  ought  to  have  been  under  the  Inter- 
pleader Act,  (1  &  2  Wm.  4,  c.  58,  s.  7,)  by  which  orders 
may  be  entered  of  record,  and  execution  issued  for  the  costs 
within  fifteen  days  after  notice  of  taxation. 

Jervit  shewed  cause.  The  1  &  2  Vict  c.  110,  s.  18, 
which  gives  to  rules  of  Court  the  effect  of  judgments,  ap- 
plies to  all  rules.  The  plaintiff  was  not  compelled  to  pro- 
ceed under  the  1  &  2  Wm.  4,  c.  68,  but  might  pursue  the 
other  remedy.  The  words  of  that  act,  are  ^'  that  rules  and 
orders  may  be  entered  of  record,"  but  there  is  nothing  to 
restrict  a  party  to  that  course. 

Humfrey,  in  support  of  the  rule,  contended,  that  as  the 
proceedings  were  commenced  under  the  Interpleader  Act, 
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the  execution  should  have  been  in  accordance  with  its  pro-        1842. 
visions,  and  the  order  entered  of  record.  Crtti 

and  Another 

Lord  Abinger,  C.  B. — The  rule  must  be  discharged.  BAaTLirrr. 
If  a  party  entitled  to  costs  under  the  Interpleader  Act, 
chooses  to  proceed  for  their  recovery  under  that  act,  he 
must  doubtlessly  pursue  the  course  there  prescribed,  and 
enter  the  order  of  record.  But  if  he  chooses  to  proceed 
under  the  1  &  2  Vict  c.  110,  s.  18,  he  may  make  the  order 
a  rule  of  Court,  and  issue  execution  upon  it 

Parke,  B, — ^I  also  think  that  the  plaintiff  was  not  obliged 
to  proceed  under  the  Interpleader  Act  Although  the 
order  was  made  under  that  act,  it  has  been  made  a  rule  of 
Court,  and  that  entitles  the  plaintiff  to  have  execution  upon 
it  under  the  1  &  2  Vict  c.  110,  s.  18. 

Alderson,  B. — ^I  am  of  the  same  opinion.  An  order 
under  the  Interpleader  Act,  when  entered  of  record,  may 
be  made  the  foundation  of  judgment  and  execution,  but  if 
the  party  proceeds  under  the  1  &  2  Vict  c.  110,  s.  18,  there 
is  no  occasion  to  enter  the  rules  of  record.  If  it  were 
otherwise,  it  would  be,  in  effect,  repealing  the  latter  act,  by 
engrafting  upon  it  the  provisions  of  the  former. 

Rolfs,  B.,  concurred. 

Rule  discharged. 


Russell  and  Wife  v.  Sbitth. 

Assumpsit  to  recover  the  sum  of  93Z.  5*.  8rf.  for  costs  Awumptit  or 
due  to  the  plaintifis,  by  virtue  of  a  decree  made  by  the  for  the  reco- 
Lords  of  Council  and  Session  in  Edinburgh,  whereby  they  l^J^^^^ 
divorced  the  plaintiff  Elizabeth  from  the  defendant,  and  decreet  of  the 

'^  Court  of  Ses- 

sion in  Scot- 
land in  a  rait  for  a  divorce. 
What  endence  of  identity  raffident* 
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found  the  defendant  liable  to  the  said  Elizabeth   in  the 
costs  and  expenses.     The  defendant  pleaded,  first,  non- 
assumpsit  ;  secondly,  that  the  defendant  was  not  in  Scotland 
at  the  time  of  the  summons  and  action  or  proceedings,  or  at 
the  time  of  pronouncing  the  decree,  within  the  jurisdiction 
of  the  Court :  that  he  had  not  been  summoned  to  appear, 
and  had  not  any  heritable  property  in  Scotland.     This  plea 
was  struck  out,  on  the  understanding  that  the  defendant 
should  be  at  liberty  to  give  the  &cts  stated  therein  in  evi- 
dence under  the  general  issue.     The  cause  came  on  for 
trial  before  Rolfe,  B.,at  the  Liverpool  Summer  Assizes,  1840, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  cases.     Examined 
copies  of  the  summons,   proceedings  and  decrees  in  an 
action  of  divorce  in  the  Scotch  Courts,  prosecuted  by  the 
female  plaintiff  by  her  then  name  of  E.  N.,  against  William 
Gray  Smith,  or  Smyth,  were  proved  at  the   trial.     The 
plaintiflfs  proved,  by  the  evidence  of  an  advocate  at  the 
Scotch  bar,  that  the  practice  of  the   Scotch  Courts  as  to 
entering  appearances  is  as  follows : — The  process  being  in 
the  custody  of  the  clerk  of  the   Court,  the  procurator,  or 
agent  of  the  defendant,  applies  to  the  clerk  of  the  Court  in 
the  name  of  an  advocate,  to  borrow  the  process  out  for  the 
purpose  of  taking  it  to  the  advocate's  chambers  to  examine 
it  on  the  part  of  the  defendant,  in  order  to  see  whether  any 
defence  can  be  made.     The  clerk  on  this,  sends  the  process 
to  the  party  so  applying,  and  at  the  time  of  so  doing  makes 
a  marking  in   the   margin  according   to   the   form   '^alt 
Thomson  to  see"  (a)  which   he  signs  by  his,  the  clerk's 


(a)  The  entry  in  the  margin  of 
summons  was  as  follows : — "Call 
per  William  Weir,  Esq.,  advocate; 
Thomas  Thornbum,  W.  S.,  accent. 
Summons  of  divorce  at  the  in- 
stance of  Elizabeth  Nairns,  or 
M*Naim,  or  Smith,  or  Smyth, 
residing  at  Shieldhill,  in  the 
county  of  Lanark,  against  WiU 
liam  Gray  Smith  or  Smyth,  doc- 


tor of  medicine,  now  or  lately 
residing  in  London,  or  elsewhere, 
fourth  of  Scotland,  20th  Decem- 
ber, 1832.  Act.  William  Weir, 
Alt.  Thompson  to  see  Robert 
Welsh,  A.  D.,  R.  P.  to  the  Reg. 
Roll,  in  respect  of  no  defence, 
D.  R.  P.  Enrolled  i2th  January, 


1833. 


»> 
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initials.  It  appears  by  the  appendix  that  the  examined 
copy  of  the  summons  proved  in  the  evidence  was  so  marked, 
and  the  witness  explained  the  meaning  of  such  marking  to 
be,  that  Robert  Welsh,  as  agent  of  the  other  side  or  de- 
fender, had,  in  the  name  of  Thomson,  an  advocate,  obtained 
the  process,  to  see  it  on  behalf  of  the  defender.  The  word 
**  act"  immediately  preceding  in  the  margin  meaning  actor, 
(the  pursuer)  and  "  alt,'*  means  "  alter'*  that  is,  the  party  who 
is  to  appear  on  the  other  side.  The  agent  then  takes  the 
process  to  the  advocate *s  chambers  to  consult  whether  it  is 
a  case  to  be  defended  or  not.  This  is  a  regular  method  of 
entering  appearance  according  to  the  practice  of  the  Scotch 
Courts.  It  would  not  be  consistent  with  the  duty  of  the 
clerk  of  the  Court  to  make  such  a  marking  on  the  margin, 
unless  Welsh  had,  in  fact,  applied  as  agent  of  the  defender, 
and  unless  in  pursuance  of  such  application  the  clerk  in 
Court  had  in  fact  lent  him  the  process,  in  order  that  it  might 
be  taken  to  Thomson,  as  the  advocate,  to  consider ;  and  if 
by  any  mistake  an  erroneous  marking  were  made,  it  would 
be  the  duty  of  the  clerk  in  Court  to  amend  it,  and  such 
marking,  according  to  the  practice  of  the  Scotch  Courts, 
shews  that  an  appearance  has  been  entered.  If  the  advocate 
does  not  think  it  a  case  in  which  a  defence  should  be  made, 
the  case  is  not  defended,  and  the  process  is  returned  to  the 
clerk.  The  inquiry  then  proceeds,  not  in  respect  of  the 
defendant's  absence,  but  in  respect  that  no  defences  are 
given  in.  The  marking  on  the  margin  of  the  said  proceed- 
ings in  the  Scotch  Court,  at  the  suit  of  Elizabeth  Smith 
against  William  Gray  Smith,  indicates  that  an  appearance 
was  entered  for  the  defendant,  but  that  no  defence  was 
made  in  the  above  action,  and  the  proofs  were  taken  and 
filed,  and  the  decreet  in  question  made  as  in  a  case  in  which 
there  was  no  defence,  and  not  in  absence  or  for  want  of 
appearance,  and  the  said  proceedings  and  decreet  produced 
appeared  to  be  perfectly  regular  according  to  the  Scotch 
law.  The  same  witness  (the  Scotch  advocate)  proved,  that 
there  is  no  rule  of  Court  which  would  prevent  an  advocate, 

o  o  o  2 
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1843.       who  happened  to  know  that  proceedii^  had  been  instituted 
^■^^JJ]^    against  a  friend,  absent  from  the  kingdom,  from  applying  to 
anil  Wife      the  clerk  in  Court  to  see  the  suomions,  even  though  he 
Smyth.       (the  advocate)  had  no  authority  to  appear  for  the  absent 
party;  but  the  clerk  in  Court, would  not  be  warranted  in 
lending  the  summons  for  any  purpose,  except  that  of  ena- 
bling the  party  applying  for  it  to  appear  in  regular  form ; 
and  i^  after  it  is  returned,  the  clerk  should  discover  that  it 
had  been  obtained,  not  in  the  ordinary  course,  it  would  be 
his  duty  to  make  an  entry  on  the  maigin  accordii^ly,  so  as 
to  correct  the  mistake.     No  proof  was  pven  to  shew  that 
the  person  who  lent  the  process  and  made  the  marking  was 
a  clerk  authorized  to  enter  appearances,  or  that  either 
Thomson  or  Welsh  had  any  authority  from  William  Gmy 
Smith  or  Smyth  to  appear  fi>r  him :  but  it  was  proved  that 
there  was  at  the  time  of  the  proceedings  in  question,  a 
writer  to  the  signet  of  the  name  of  Welsh.     It  was  proved 
by  the  same  Scotch  advocate,  that  by  the  Scotch  law  a 
wife  may  institute  proceedings  in  the  Court  of  Session  called 
a  summons,  and  action  of  divorce  against  her  husband,  to 
obtain  a  divorce,  and  on  proof  of  his  adultery  may  obtain  a 
divorce,  a  vinculo  matrimonii  from  her  husband,  and  may 
lawfully  marry  again ;  that  if  the  husband  be  a  Scotchmau, 
and  have  left  the  reahn  of  Scotland,  the  wife  may  lawfully 
institute  such  proceedings  in  the  absence  of  her  husband, 
although  the  husband  be  not  peraonally  served  with  notice 
of  such  proceedings,  and  have  no  property  within  the  realm 
of  Scotland,  and  the  wife  may  in  such  case  proceed,  and  on 
«       competent  proof  of  the  husband's  adultery  obtain  a  divorce 
from  her  husband,  in  the  absence  of  the  said  husband,  but 
the  husband  may,  if  he  so  please,  defend  the  action  by  his 
procurator,  though  personally  absent     It  was  proved  at  the 
trial,  that  the  plaintiff,  Elizabeth  Russell,  was  formerly  the 
wife  of  William  Gray  Smith,  the  defender  in  the  said  action 
of  divorce ;  and  it  was  also  proved  that  he  had  lived  at 
Dumfries,  where  his  parents  and  their  &mily  resided,  that 
he  was  a  medical   man  and  reputed  to  have  obtained  his 
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diploma  as  a  surgeon,  but  that  he  never  practised  his  pro- 
fession at  Dumfries,  and  that  he  was  now  about  thirty-six 
years  of  age*  The  plaintifls,  in  order  to  identify  him  with 
the  defendant  in  this  action,  called  the  clerk  to  the  defend- 
ant's attorney,  and  proved  by  him  that  he  had  known 
William  Gray  Smith,  the  defendant  in  the  present  action, 
three  or  four  years  ago  in  London ;  that  the  witness  did  not 
know  of  his  own  knowledge,  that  the  now  defendant  was  a 
Scotchman,  nor  had  he  heard  it  from  him,  but  that  the  de- 
fendant had  told  him  that  he  had  been  in  Scotland,  and 
had  lived  at  Dumfries;  that  the  defendant  is  now  a  medical 
man,  apparently  forty  years  of  age. 

The  questions  for  the  opinion  of  the  Court  was;  first, 
whether  the  present  action  was  maintunable  against  the 
defendant  on  the  said  decreet ;  and,  secondly,  whether  there 
was  evidence  from  which  the  jury  ought  to  have  inferred 
that  the  defendant  in  this  action  is  the  same  person  as  the 
defender  in  the  action  in  the  Court  of  Sessions:  and  the 
Court  to  be  at  liberty  to  draw  any  inference  which  a  jury 
might  have  drawn.  K  the  Court  were  of  opinion  in  the 
affirmative,  the  verdict  was  to  stand,  otherwise  a  nonsuit  was 
to  be  entered. 


RUBSBLL 

and  Wife 

9. 

Smyth. 


CrompUmy  for  the  plaintiffs.  An  action  will  lie  for  the 
costs  awarded  by  the  Scotch  Court  It  appears  on  the  &ce 
of  the  proceedings  that  the  Court  had  jurisdiction  to  en- 
tertmn  the  suit  The  defendant  appeared  and  made  no 
defence,  and  judgment  similar  to  that  by  nil  dicit  was 
awarded  against  him.  There  is  no  pretence  for  saying  that 
the  judgment  is  irregular.  It  is  well  established  that  the 
judgment  of  a  foreign  Court  of  competent  jurisdiction 
creates  a  debt  for  the  recovery  of  which  an  action  may  be 
maintained  in  this  country,  and  there  are  several  instances  of 
actions  upon  judgments  of  Scotch  Courts.  Cowan  v.  Braid" 
wood{a)y  Douglas  v.  Forrest  (b\  Becquet  v.  M  Carihy  {c\ 


(a)  1  Man.  &  Gr.  S82. 
(6)  4  Biog.  686. 


(c)  2  B.  &  Adol.  951 
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1842.  It  will  be  contended,  on  the  other  side,  that  this  judgment 
^T"'^'^'"^  resembles  a  decree  of  a  Court  of  Equity  for  costs,  and  that 
and  Wife  therefore  no  action  will  lie  upon  it.  Carpenter  v.  Thom- 
SirYTH.  ton  (a)  ;  but  the  distinction  is  pointed  out  by  Lord  Tenterden, 
in  Henley  v.  Soer  (ft),  which  was  an  action  on  a  decree  of 
a  Colonial  Court  He  there  says,  ^*  there  is  a  great  difference 
between  a  decree  of  a  Colonial  Court,  and  of  a  Court  of 
Equity  in  this  country :  the  Colonial  Court  cannot  enforce 
its  decree  here,  a  Court  of  Equity  in  this  country  may ;  and, 
therefore,  in  the  latter  case,  there  is  no  occasion  for  the 
interference  of  a  Court  of  law ;  in  the  former,  there  is,  to 
prevent  the  fidlure  of  justice.  Secondly:  there  is  sufficient 
evidence  of  the  identity  of  the  defendant  The  name, 
profession,  and  place  of  residence  being  the  same,  afford 
abundant  proof  that  the  present  defendant  is  the  party 
named  in  the  proceedings  in  the  Court  of  Session.  Simpson 
V.  Diemore.  {c) 

W,  H,  fVatson,  for  the  defendant  The  Courts  in  this 
country  will  not  enforce  a  foreign  judgment  which  has  been 
given  behind  the  back  of  the  party,  even  though  it  appears 
to  be  the  practice  of  the  foreign  Coiut  not  to  give  a  pei> 
sonal  notice,  Buchanan  v.  Rucher  {d).  In  Ferguson  v. 
Malum  (e)y  which  was  an  action  on  an  Irish  judgment,  the 
defendant  pleaded  that  he  was  not  arrested  or  served  with 
any  process,  nor  did  he  appear  in  Court  to  answer  the 
plaintiff;  and  such  plea  was  held  good.  Here,  the  entries 
shew  that  all  proceedings  were  taken  in  the  absence  of  the 
defendant :  they  are,  therefore,  contrary  to  natural  justice. 
The  case  might,  perhaps,  have  been  different,  had  it  ap- 
peared that  the  defendant  was  possessed  of  property  in 
Scotland,  or  resided  there,  so  as  to  be  within  the  jurisdic- 
tion of  the  Court  Obicim  v.  Bligh  (/),  Houlditch  v.  Mar- 
ia) 3  B.  &  Aid.  52.  (d)  9  East,  192  ;  1  Camp.  63. 

(b)  8  B.  &  C.  16.  (e)  11  Adol.  &  E.  179. 

(c)  AtUe,  p.  357.  (/)  8  Bing.  335. 
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quis  of  Donegal  (a).  Douglas  v.  Forrest^  proceeded  on  the 
ground  of  the  defendant  being  a  Scotchman  born.  In 
Cowan  V.  Braidwood^  it  did  not  appear  by  the  plea  that  the 
defendant  was  not  a  Scotchman,  resident  in  Scotland,  and 
possessed  of  heritable  property  there.  But  further,  no  action 
can  be  maintained  in  this  country  for  costs  awarded  by  a 
foreign  Court.  Although  costs  are  incident  to  a  judgment, 
it  does  not  follow  that  an  action  can  be  maintained  in  a 
foreign  Court  for  their  recovery.  They  are  awarded 
against  a  party  by  way  of  punishment,  and  there  is  no  im- 
plied promise  that  a  person  residing  in  England  will  pay 
such  as  are  awarded  against  him  by  a  foreign  Court.  There 
is  a  further  objection  to  the  action,  namely :  that  the  suit 
being  for  a  divorce,  this  is  a  matter  of  purely  ecclesiastical 
cognizance,  and  cannot  be  entertained  by  Courts  of  law. 
Bacon's  Abrid.  tit  ''Prohibition,  L  5,"  Fitz.  N.  J8.,  52, 
fVarrender  v.  Warrender  (b).  Coot  v.  Lynch  (c),  Emerson  v. 
Lashhy  (d),  Fry  v.  Malcolm  (e),  1 1  Geo.  4,  and  1  Wm.  4, 
c.  69,  s.  31. 


1842. 


Russell 
and  Wife 

r. 
Smyth. 


Lord  Abinoer,  C.  B. — I  cannot  assent  to  the  argument 
that  this  is  a  matter  of  ecclesiastical  jurisdiction,  and  that, 
therefore,  we  are  precluded  from  entertaining  it  Here  is 
a  decreet  made  by  the  Court  of  Session  in  Scotland,  by 
which  the  defendant  becomes  liable  to  pay  certain  costs ; 
that  creates  a  duty  in  him  to  pay  them  from  which  the  law 
implies  a  promise.  The  question  of  jurisdiction  does  not 
arise ;  it  is  the  case  of  costs  awarded  by  a  Court  of  com- 
petent jurisdiction,  not  having  the  power  of  enforcing  the 
payment  of  them  in  this  country.  An  action  of  assumpsit 
or  debt  will,  therefore,  lie  for  their  recovery.  We  must 
assume  the  process  and  decree  to  be  perfectly  regular;  in- 
deed the  testimony  of  the  witness  shews  them  to  be  so,  and 
the  decree   is  made,  not  against  a  party  who  does  not 


(a)  8  Bligh.  N.  S.  301. 
(6)  9  Bligh.  89. 
(r)  5  Mod.  421. 


(c/)  2  H.  Rl.  248. 
(c)  4  Taunt.  705. 
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appear,  but  against  one  who  does  appear,  but  makes  node- 
fence.  The  defendant  quits  Scotland,  so  that  the  plaintiffs 
had  no  remedy  against  him  in  that  country.  It  would  be 
a  denial  of  justice  to  say  that  the  action  could  not  be  main- 
tained. The  maxim  of  the  English  law  is,  to  amplify  its  re* 
medies,  and  without  usurping  jurisdiction,  to  apply  its  rules 
to  the  advancement  of  substantial  justice.  Foreign  judg- 
ments are  enforced  in  this  coimtry,  because  the  parties 
against  whom  they  are  pronounced,  are  bound,  in  du^,  to 
satisfy  them.  The  principles  relating  to  this  subject  are  well 
stated  by  Lord  Man^ld^  in  the  case  of  Robinson  y.  Bland(a), 
It  is  urged,  that  there  is  no  instance  of  an  action  having  been 
brought  for  costs  on  a  foreign  judgment;  I  do  not  assent  to 
that,  but  if  it  were  so,  I  must  confess  that  I  should  be  dis- 
posed to  set  the  example  of  such  an  action.  Suppose  liti- 
gation arises  in  France  respecting  real  property,  and  costs 
are  given  against  a  party  who  afterwards  comes  to  this 
country ;  unless  the  English  law  provides  a  remedy,  the 
debt  would  be  lost  In  such  case,  I  should  be  disposed  to 
say,  that  an  action  might  be  maintained;  I  assume  this 
decree  to  be  regular,  and  do  not  pronounce  any  opinion  as 
to  whether  a  judgment  awarded  against  a  party  in  his  ab- 
sence can  be  enforced  against  him  in  this  country.  Upon 
the  main  question  I  entertain  no  doubt,  and  think  that  it 
is  governed  by  the  principles  laid  down  in  Emerson  v. 
Lashley.  As  to  the  question  of  identity,  I  think  there  was 
ample  evidence  for  the  jury  to  come  to  the  conclusion,  that 
the  defendant  in  this  action,  is  the  person  mentioned  in  the 
decreet.  The  name,  residence,  and  profession  were  the 
same,  and  though  the  defendant  must  have  known  that  his 
identity  would  be  disputed,  yet  he  does  not  produce  a 
single  witness  to  prove  that  he  was  not  the  party  all^j^ed  to 
have  been  married  to  the  female  plaintiff.  Our  judgment 
will,  therefore,  be  for  the  plaintiffs. 


(a)  2  Burr.  1077. 
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Parke,  6. — ^I  am  of  the  same  opinion.  There  appears 
to  me  to  be  ample  evidence  of  identity.  The  defendant,  in 
the  present  action  bore  the  same  christian  and  surname 
with  the  defendant  in  the  Scotch  suit,  both  had  resided  at 
Dumfries,  and  the  age  and  profession  corresponded.  As 
to  the  principal  point  it  is  unnecessary  to  deliver  any 
opinion  upon  the  effect  of  a  judgment  in  the  absence  of  a 
party  who  has  no  property  in  the  country  where  the  judg- 
ment is  pronounced;  here  we  must  assume  that  the  de- 
fendant entered  an  appearance,  by  his  agent,  who  had  an 
authority  for  that  purpose.  If  that  were  not  the  case,  the 
judgment  might  have  been  set  aside  in  Scotland,  and  the 
party  would  have  had  some  remedy  against  his  attorney. 
But  then  it  is  said,  that  this  is  a  matter  of  ecclesiastical 
jurisdiction,  and  that,  therefore,  the  Courts  in  this  country 
will  not  enforce  the  decreet :  but  though  these  costs  arose 
out  of  a  proceeding  to  annul  a  Scotch  marriage,  I  think  an 
action  may  be  maintained  for  their  recovery,  on  the  ground 
that  a  judgment  of  a  foreign  Court  of  competent  jurisdiction 
creates  a  debt  or  duty  which  may  be  enforced  in  this  country. 
The  case  of  Carpenter  v.  Thornton  is  distinguishable,  because 
Courts  of  equity  have  power  to  enforce  their  own  decrees. 
It  is  unnecessary  to  determine  how  far  the  judgment  of  a 
Court  of  competent  jurisdiction,  in  the  absence  of  all  fraud, 
is  conclusive  upon  the  parties ;  it  is  enough  to  determine 
that  the  present  action  may  be  maintained,  and  that  our 
judgment  must  be  for  the  plaintifis. 


1842. 


RUSBKLL 

and  Wife 

9. 

Smyth. 


Alderson,  B. — I  agree  in  thinking  that  there  was  ample 
evidence  of  identity.  As  to  the  other  point,  this  was  not  a 
decree  made  in  the  absence  of  the  party,  but  a  judgment 
by  de&ult,  and  I  think  an  action  may  be  maintained  upon 
it  in  this  country,  on  the  grounds  stated  in  the  case  of 
Emerson  v.  Laahley.  The  defendant  was  bound  by  the 
decision  of  a  Court  of  competent  jurisdiction,  to  pay  a  sum 
of  money,  and,  therefore,  an  action  may  be  maintained  for 
its  recovery.     In  Carpenter  v.   Thomtony  the  decree  was 
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1842. 


Russell 

and  Wife 

r 

Smyth. 


founded  on  equitable  considerations  only,  and  mi^t  have 
been  recovered  by  process  out  of  Chancery. 

RoLFE,  B. — The  doubt  in  my  mind  was  how  hr  an 
action  might  be  maintained  in  Scotland  for  the  same  sub- 
ject matter,  but  that  is  out  of  the  question  when  the  de- 
fendant is  in  this  country.  Here  then  is  an  obligation  to 
pay  costs,  which  may  be  made  the  foundation  of  an  action. 

Judgment  for  the  Plaintiiis. 


A  defendant 
having  ob- 
tained an  order 
for  further  time 
to  plead  upon 
certain  terms, 
did  not  draw 
up  the  order, 
baton  the  same 
day  took  out  a 
summons  for 
better  particu- 
lars, with  a  stay 
of  proceedings, 
and  also  a  sum- 
mons for  fur- 
thcr  time  to 

Slcad,  after  the 
elivcrvofsuch 
particulars. 
On  the  follow- 
ing day,  the 
plaintiiPs  at- 
torney deliver- 
ed the  particu- 
lars, and  signed 
judgment  as 
for  want  of  a 
plea,  the  ori- 
ginal time  for 
pleading 
having  then 
expired.  Ileld^ 
that  the  judg- 
ment  was  irre- 
gular. 


Dalet  v.  Arnold. 

JLN  this  case,  the  defendant  having  applied  for  further  time 
to  plead,  on  the  21st  of  March,  an  order  was  made  for  a 
fortnight's  time,  **  without  prejudice  to  the  plaintiff's 
changing  the  venue."  The  defendant  did  not  draw  up 
this  order,  but  on  the  same  day  took  out  two  summonses, 
returnable  on  the  22nd  of  March,  the  one  for  further  and 
better  particulars  of  the  plaintiff's  demand,  and  that  in  the 
meantime  all  further  proceedings  be  stayed ;  the  other,  for 
fiirther  time  to  plead  after  the  delivery  of  better  par- 
ticulars. About  twelve  o'clock,  the  plaintiff's  attorney  de- 
livered the  particulars,  and  signed  judgment  as  for  want  of 
a  plea,  the  original  time  for  pleading  having  then  expired. 
An  order  having  been  made  to  set  aside  that  judgment  for 
irregularity, 

Huffh  Hill  had  obtained  a  rule  nisi  to  rescind  that  order, 
against  which 

Piatt  shewed  cause,  and  contended,  that  the  judgment 
was  clearly  irregular,  as  the  defendant  had  the  whole  of  the 
22nd  of  March,  either  to  draw  up  the  old  order,  or  to  take 
out  a  second  summons  for  further  time  to  plead. 
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Hugh  Hilly  contra.  The  summons  for  farther  time  to  1842. 
plead  after  the  dehvery  of  better  particulars^  was  a  fraud 
upon  the  Court.  If  such  a  practice  be  allowed,  a  defendant 
might  always  evade  the  terms  imposed  as  a  condition  for 
farther  time  to  plead.  The  summons  for  further  particulars 
was  also  fraudulent :  it  is  distinctly  sworn  by  the  plaintiff, 
and  not  denied  by  the  defendant,  that  fall  particulars  had 
been  delivered. 

Parke,  B. — The  defendant  would  not  be  bound  by  those 
particulars,  because  they  were  not  delivered  under  a  judge's 
order.     The  judgment  is  irregular. 

Alderson,  B. — How  is  the  second  summons  fraudulent  ? 
All  that  can  be  said  is,  that  it  was  a  summons  which  would 
most  probably  have  been  discharged. 

Rule  discharged  with  costs. 


Pascoe  v.  Vyvyan. 
JLf  EBT  against  the  sheriff  for  an  escape.    The  declaration  If  a  olea  be 
stated  in  the  usual  form,  that  the  plaintiff  had  recovered  plication  may 
judgment  against  one  James,  and  alleged  the  issuing  of  a  ^J^  ^^ 
writ  of  capias  ad  satisfaciendum,  directed  to  the  sheriff  of  fence. 

.  ,  To  debt 

Cornwall ;  the  delivery  of  the  writ  to  the  defendant  as  against  the 
sheriff,  and  that  by  virtue  of  the  writ,  the  defendant  so  Escape, thcdo- 
being  sheriff,  arrested  James  by  his  body  and  kept  and  ?Ti|J?f^^It 
detained  him  in  custody  until  the  defendant,  without  the  his  warrant  to 
leave  or  license  and  against  the  will  of  the  plaintiff  suffered  in'the  execn- 
and  permitted  James  to  escape.  ^dcrtibTJu. 

rection  of  the 

Slaintiff,  and  as  his  special  bailiff;  that  G.,  without  the  authority  of  the  defendant,  permitted  the 
ebtor  to  go  at  Urge,  that  defendant  had  no  notice  of  the  escape  until  the  debtor  voluntarily 
returned  into  custody. 

Replication  as  to  so  much  of  the  plea  as  relates  to  G.  having  acted  in  the  execution  of  the 
warrant,  that  G.  did  not  act  imder  the  direction  of  the  plaintiff;  and  as  to  so  much  of  the  plea 
as  relates  to  the  debtor  having  returned  into  custody ;  that  defendant,  of  his  own  wrong,  suffered 
him  to  g^  at  laree. 

Semble,  that  the  pica  was  not  double,  and  that  the  substance  of  the  defence  was,  the  appoint- 
ment of  a  special  bailiff;  also  that  the  replication  was  informal  and  ambiguous. 
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IM2.  Plea.     That  after  the  delivery  of  the  said  writ  to  the 

defendant^  the  defendant  sent  his  warrant  to  one  Grode 
and  thereby  directed  him  to  take  the  said  James  and  him 
safely  keep,  &c.  That  at  the  time  of  the  deliveiy  of 
the  said  warrant  to  Grose,  and  from  thence  until  the  time 
of  the  escape,  Grose,  at  the  request  of  the  plaintiff,  made 
for  that  purpose,  acted  in  the  execution  of  the  said  warrant 
under  the  order  and  direction  of  the  plaintiff  and  as  his 
special  buliff.  That  Grose,  by  virtue  of  the  said  writ  and 
warrant,  took  James  by  his  body  and  arrested  him,  and 
kept  and  detained  him  in  his  custody,  until  Grose,  without 
the  authority  of  the  defendant^  suffered  and  permitted  him 
to  go  at  large.  That  defendant  had  no  notice  of  the  said 
escape,  until  James  voluntarily  and  of  his  own  accord 
returned  back  again  into  the  custody  of  the  defendant,  and 
that  he  did  thereupon,  keep  and  detain,  and  hath  always 
from  thence  hitherto  kept  and  detmned,  and  still  doth  keep 
and  detain  James  in  his  custody,  which  is  the  same  escape 
in  the  declaration  mentioned.     Verification. 

Replication.  As  to  the  sidd  plea,  so  fiur  as  relates  to 
Grose  having  acted  in  the  execution  of  the  warrant,  that 
Grose  did  not  so  act  under  the  order  and  direction  of  the 
plaintiff  or  as  his  special  bailiff;  and  as  to  the  plea,  so  &r 
as  it  relates  to  James  having  returned  into  custody,  that 
after  the  arrest  of  James,  the  defendant  of  his  own  wrong 
suffered  James  to  go  at  large. 

Special  demurrer,  on  the  ground  that  the  replication  is 
double. 

Montague  Smith,  in  support  of  the  demurrer.  There  is 
no  authority  for  a  replication  of  this  description.  It  will, 
perhaps,  be  answered  that  the  plea  is  double.  [JRirA^,  B.— 
If  a  plea  is  double,  the  replication  may  answer  both  parts. 
The  first  part  of  this  plea  affords  a  good  defence.  If  the 
plaintiff  appointed  a  special  bailiff,  the  defendant  is  not 
responsible  for  the  escape,  for  he  never  had  the  debtor  in 
execution.     Another  answer  is,  that  the  escape  was  negli- 
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gent,  and  that  the  debtor  voluntarily  returned  into  custody.]  1842. 
Awuming  the  plea  to  be  double^  the  plaintiff  should  have 
demurred,  and  not  have  continued  the  defect  by  replying 
double.  At  all  events,  he  should  not  have  replied  in  this 
form.  In  Reynolds  v.  Blackburn  (a),  the  plea  set  up  two 
matters  of  defence ;  and  there  the  plaintiff  replied  de 
injuria  But  it  is  submitted  that  the  plea  is  not  double. 
A  plea  cannot  be  double,  unless  each  part  by  itself  would 
bar  the  action,  but  upon  these  pleadings  if  the  issue  raised 
upon  the  latter  branch  of  the  replication  were  found  for 
the  plaintiff,  he  would  succeed  in  the  action,  though  the 
former  was  found  for  the  defendant  The  gist  of  the  plea 
18  the  voluntary  return  of  James  into  custody,  the  former 
part  only  shews  that  the  escape  was  not  permissive  on  the 
part  of  the  defendant  In  Sir  Ralph  Bovy^s  case  {b\  the 
plaintiff  set  forth  in  his  declaration  a  voluntaiy  escape* 
The  defendant  protesting  that  he  did  not  let  him  volun- 
tarily escape,  pleads  that  he  took  him  upon  fresh  pursuit ; 
to  which  it  was  demurred,  because  he  did  not  traverse  the 
voluntary  escape  and  found  for  the  defendant;  for  it  is 
impertinent  for  the  plaintiff  to  allege  it,  and  no  ways  neces^ 
sary  to  the  action.  Here  the  plea  alleges  that  the  escape 
was  not  permissive,  and  then  goes  on  to  allege  a  voluntary 
return ;  the  replication  should  have  traversed  the  voluntary 
return.  This  form  of  replication  confesses  the  escape  al- 
leged by  the  plea,  and  sets  up  another.  [Lord  Abingerj 
C.  B. — The  plea  first  alleges,  that  James  was  not  in  the 
custody  of  the  sheriff  but  of  a  special  bailiff,  appointed  by 
the  plaintiff;  secondly,  that  he  did  return  into  custody; 
that  relates  to  one  and  the  same  escape.]  The  plea  shews 
an  escape  without  the  permission  of  the  defendant ;  if  then 
the  plidntiff  means  to  say  that  the  escape  was  voluntary,  he 
should  have  new  assigned.  [Alderson,  B. — To  make  the 
plea  good,  you  must  shew  that  the  first  part  of  it  is  merely 

(0)  7  Adol.  &  E.  161.  (6)  Vent  217. 
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1S4^  introdnctoij.  Lord  Abrngetj  C.  B. — Soppose  the  de- 
fendaDt  had  pleaded  dial  the  debtor  escaped  without  the 
knowledge,  prhrilTy  or  consent  erf*  the  defendant,  and  that 
belbce  action  brought,  he  Foluntarilj  returned  into  hb 
cfEtodj :  that  is  the  eflGect  of  this  plea,  only  it  sets  forth 
particular  &cts  whidi  are  merdy  evidence.] 

Kdhfy  contriL  The  plea  is  dooble.  The  fiist  part  xA 
itself  coosdtntes  a  good  defence  to  the  action,  and  the 
plaintiff  was  oUiged  to  traverse  or  admit  it.  \ParkBj  B. — 
On  looking  narrowly  at  the  plea,  I  doobt  whether  the  latter 
part  as  to  the  Tofamtaiy  return  b  not  mere  surplusage; 
the  substance  of  the  defence  is  the  appointment  of  a  special 
baili£]  Each  portion  of  the  plea  would  aflbrd  a  substan- 
dve  and  distinct  ground  of  defimce.  If  the  plaintiff  ap- 
pointed a  special  baili£^  the  defendant  would  not  be  liable 
for  the  escape,  nor  would  he  be  liable  if  the  debtor  yolon- 
tarily  returned  after  a  negligent  escape.  CkUty  ▼.  J)endy(a) 
decided  that  if  two  defences  are  contained  in  one  plea,  the 
plaintiff  may  reply  double,  jfyre  ▼.  Skdfy  (i)  and  Botm 
T.  Ca*Mm(e)  are  to  the  same  eflect.] 

Mamtagme  Sanik,  in  reply.  The  plea  contains  but  one 
defence  conristing  of  two  fect&  [/WAc,  R — If  the  first 
part  of  the  plea  were  found  for  the  defendant  it  would  afford 
a  complete  answer  to  the  actioou]  The  plea  shews  that 
the  escape  was  negligent,  and  that  the  debtor  returned 
into  custody,  the  replication  sets  up  a  voluntary  escape. 

Pamke,  B. — If  the  plea  is  double  this  form  of  replicatioD 
is  good ;  the  plea  states  the  appointment  of  a  apecial  bailiff^ 
and  avers  that  that  is  the  same  escape,  the  latter  part  of  it 
would,  therefore,  seem  to  be  mere  surplusage.  My  ooij 
doubt  is  about  the  amlnguity  of  the  latter  part  of  the 

Ca)  3  AdoL  &  E.  319.  (c)  1  Vent.  27a. 

(6)  6  M.  &  W.  274. 
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replication,   the   word    ^^  suffered,  *"    may   mean  that  the        1842. 
sheriff  did  not  prevent     Both  sides  had  better  amend.  "pascok 


Amendment  accordingly. 


V. 

Vyvyan. 


Peters  v.  Sheehan. 

I  HIS  was  a  rule,  calling  on  the  plaintiff's  attorney  to  ^^^^^  ^  ^ 
shew  cause  why  he  should  not  pay  the  costs  of  taxinir  his  tornoy  hascon- 

•'  .  .  .  scnted  to  an 

bill  of  costs,  more  than  one-sixth  having  been  disallowed  order  to  refer 

on  taxation.     The  rule  was  obtained  on  the  part  of  the  as-  ation,  'm\  case 

signees  of  Peters,  who  was  a  bankrupt     The  attorney  had  S^ol^^'ir  ^^ 

voluntarily  delivered  his  bill  unsigned,  upon  which   the  23,8.  23,  the 

assignees  of  Peters  obtained  a  judge's  order,  that  ^^the  bill  general  juru- 

of  costs  delivered  in  the  cause,  and  all  other  matters  in  ^^  ^'im  to 

which  he  was  concerned  for  the  plaintiff,  be  referred  to  the  p«y  theewtsof 

taxation,  if 

Master  to  be  taxed,  credit  to  be  given  for  all  sums  received  more  than  one- 
on  account"   No  action  had  been  brought  for  the  recovery  ^  ^ 

of  the  amount  of  the  bill. 


Macaulay  shewed  cause.  This  was  not  a  reference  to 
the  Master  under  the  2  Gea  2,  c.  23,  &  23,  and  the  Court 
has  no  authority,  under  that  statute,  to  grant  the  applica- 
tion. The  2  Geo.  2,  applies  only  to  cases  where  a  signed 
bill  has  been  delivered  before  action  brought,  or  where  an 
action  has  been  conunenced  upon  the  bilL  The  present 
order  is  a  mere  reference  to  the  Master  to  ascertain  the 
amount  due,  and  there  is  no  undertaking  to  pay  that  amount. 
[//i&TJ&n,  B. — Can  there  be  any  doubt  that  the  Court  has 
a  general  power  to  visit  the  attorney  with  the  costs  of 
taxation,  where  more  than  one-sixth  of  his  bill  has  been 
taken  off?]  In  Howard  v.  Groom  (a),  an  order  referring 
an  attorney's  bill  to  be  taxed,  omitted  the  usual  submission 
of  the  chcnt  to  pay  what  should  be  found  due,  and  the 

{a)  Ante,  vol.  4,  p.  21»  O.  S. ;  1  Har.  &  WooL  355. 
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1842.        Court  refused  to  refer  it  to  the  Master  to  tax  the  costs  of 

'^T*^'^""^     the  taxation,  more  than  one-sixth  having  been  taken  off, 

V.  even  though  the  attorney  had  submitted  to  the  taxation, 

Cnovtf  AW 

and  a  balance  had  been  found  due  by  him  to  the  client 
l^AldersoHy  B. — Every  person  who  comes  before  the  Court, 
subjects  himself  to  an  application  respecting  costs.  Suppose 
an  order  to  deliver  up  a  deed,  or  anything  else,  is  there 
not,  incidental  to  that,  a  power  to  order  the  taxation  of 
oosts  ?  It  is  a  part  of  the  general  jurisdiction  of  the  Court] 
In  Gerrard  v.  Arnold  {a\  the  parties  agreed  to  waive  the 
delivery  of  a  signed  bill,  and  Parker  B.,  says,  "  The  ques- 
tion is,  whether  by  waiving  the  delivery  of  a  signed  bill, 
you  do  not  waive  the  operation  of  the  statute  so  far  as  it 
gives  an  authority  to  order  the  attorney  to  pay  the  costs. 
Your  affidavit  ought  to  shew  that  it  was  the  intention  that 
all  the  provisions  of  the  statute  should  be  adopted ;  if  they 
intended  to  waive  the  statute,  prim&  fiune,  they  waived  all 
its  consequences."  [Aldersonj  B. — That  was  an  application 
to  the  discretion  of  the  Court,  but  here  you  deny  the  juris- 
diction.] In  Howard  v.  Groom,  Coleridge,  J.,  says,  "I 
apprehend  the  power  of  the  Court  to  tax  the  defendant 
his  costs  of  taxation,  is  only  given  by  the  statute.  If  you 
look  at  the  words  of  the  2  Gea  2,  c.  23,  s.  23,  you  will 
see  the  conditions  introduced  on  which  such  a  taxation  is 
to  take  place,  and  without  a  compliance  with  which,  the 
Court  cannot  direct  them  to  be  taxed.  The  attorney  is 
obliged  to  deliver  his  bill,  and  on  that  delivery  the  client 
has  an  option  to  go  before  the  Master  and  have  it  taxed, 
but  then  that  is  allowed  only  upon  the  performance  on  his 
part  of  certain  conditions.  One  is,  that  he  shall  under- 
take to  pay  what  shall  appear  to  be  due  on  taxation." 
\^Alder$on,  B.,  Howard  v.  Groom  must  be  considered  as 
overruled  ;  if  the  Court  have  no  authority,  except  under  the 
2  Geo.  2,  they  would  have  no  authority  where  an  action 
had  been  brought  upon  the  bill.     Lord  Abinger,  C.  B. — If 

(a)  Ante,  vol.  6»  p.  336»  O.  S. 
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an  atioroey  chooaes  tc>  go  before  the  judge,  and  takes  no  1642. 
objection  to  the  order,  does  it  follow  that  the  Court  has  no 
jarisdiction  to  visit  him  with  the  costs  of  taxation,  because 
he  has  consented  to  an  order  not  containing  the  usual 
undertaking  ?]  The  statute  does  not  contemplate  the  case 
of  assignees ;  it  requires  the  undertaking  to  be  given  by 
the  party  chargeable.  [Lord  Abinger. — ^That  may  be  a 
reason  for  not  making  an  order  against  him  in  invitum, 
but  here  the  attorney  has  consented  to  it.]  His  consent 
is  not  a  waiver  of  his  rights,  because  he  attended  under  the 
belief  that  thb  was  not  a  taxation  under  the  statute. 
[Aldersony  B. — There  is  a  distinction  between  the  authority 
of  the  Court  under  the  statute,  and  independently  of  the 
statute ;  under  the  statute  it  is  required  that  the  Court 
shaU  award  the  costs  of  taxation,  if  more  than  one-sixth  be 
taken  off;  but  if  in  a  case  not  within  the  statute,  an  at- 
torney submits  to  an  order  of  a  judge  to  tax  his  bill,  and 
the  order  is  made  unconditionally  and  acted  upon,  he  is 
within  the  general  jurisdiction  which  the  Court  possesses 
of  inflicting  costs  upon  any  person  guilty  of  imposition. 
The  power  arises  out  of  the  circumstance  of  the  party 
submitting  himself  to  and  acting  under  the  jurisdiction  of 
the  Court.  In  every  case  in  which  the  Court  makes  an 
order  upon  a  party  within  its  jurisdiction,  it  is  not  merely 
that  an  act  shall  be  done,  but  that  it  shall  be  done  at  the 
costs  of  one  or  the  other  of  the  parties.  The  case  of  Howard 
V.  Groom  had  this  point  in  it,  that  the  Court  had  no  more 
power  to  order  the  1/.  10^.  2d  to  be  refunded,  than  it  had 
to  refuse  to  order  the  costs  of  taxation.]  This  is  not  a  case 
in  which  the  Court  refers  a  bill  by  virtue  of  its  general 
jurisdiction,  but  when  they  have  ordered  a  taxation  without 
a  power  to  do  so.  [Ijord  Abinger^  C.  B. — If  the  judge  had 
no  power  to  make  the  order,  you  should  move  to  set  it  aside.] 
It  is  clear  that  this  is  not  an  order  which  could  be  enforced 
by  attachment,  Hyalls  v.  Emerson  (a) ;  Ex  parte  Ward{b). 

(a)  Ante,  vol.  2,  p.  357,  O.  S. ;  2  C.  &  M.  464. 
C6)  1  H.  &  Wool.  212. 
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PeT£B8 
9. 

Sheeuan. 


Keating,  in  support  of  the  rule,  was  not  called  upon  bj 
the  Court. 

Lord  Abinger,  C.  B. — ^The  short  answer  is,  that  this 
is  not  an  appUcation  under  the  statute,  but  under  the 
general  jurisdiction  of  the  Court. 

Aldebson,  B. — Suppose  anything  done  under  an  order 
of  the  Court,  and  that  both  parties  go  before  the  officer, 
can  there  be  any  doubt  that,  in  such  case,  the  Court  has 
power  to  give  costs?  It  is  a  question  for  the  discretion  of 
the  Court 

Gurnet  and  Rolfs,  B's.,  concurred. 

Macaulay  having  objected  on  the  authority  of  White  v. 
Milner(a\  that  the  Master  had  improperly  disallowed  one 
item  in  respect  of  a  journey  to  Belgium,  the  matter  was 
again  referred  to  him. 

Rule  accordingly. 

(fl)  2  H.  Blac.  357. 


Elsley  V,  Ejrby. 

JrE ARSON  had  obtained  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  a  suggestion  should  not  be  entered  on 
the  roll,  in  order  to  give  the  defendant  costs,  under  the 
Tower  Hamlets  Court  of  Requests  Act  (23  Geo.  2,  c,  xxx.(fl), 


The  judge 
upon  a  writ  of 
trial,  has  no 
power  to  cer- 
tify under  the 
Tower  Ham- 
lets Court  of 
Requests  Act, 
that  the  plain- 
tiff had  reason-       (a)  Sect.  7,  enacts,    "That  if 

UWe'^J^r^f    *"y  *c^»°"  ^^  ^®^''  ^"^  ^*^?°  ^° 
action  to  the       the  case  upon  an  assumpsit  for 

"°?^°-^f^^^     recovery  of  any  debt,  to  be  sued 
or  prosecuted  against  any  person 


or  persons  aforesaid,  in  any  of 
the  King's  Courts  at  Westmins- 
ter, or  elsewhere,  out  of  the  said 
Court  of  Requests,  and  it  shall 
appear  to  the  Judge  or  Judges  of 


A  party 
suing  in  a  su- 

Serior  Court,  a 
efeadant  subject  to  the  jurisdiction  of  the  Tower  Hamlets  Court  of  Reaaests,  is  not  Uable  to 
pay  costs  upon  recoTering  less  than  40«.,  if  the  debt,  at  any  time,  exceeded  bL 
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on  the  ground  that  the  verdict  was  under  40*.  It  ap- 
peared from  the  affidavits,  that  the  action  was  brought  by 
the  indorsee  against  the  drawer  of  a  bill  of  exchange  for 
17/.  ISs,  7d.y  and  that  the  plaintiff,  by  his  particulars  of 
demand,  claimed  only  a  balance  of  8/.  Ids.  principal  and 
interest,  giving  credit  for  IIL  paid  on  account  of  the  bill 
At  the  trial,  before  the  Secondary  of  London,  under  a 
writ  of  trial,  the  bill  was  produced,  which  bore  an  indorse- 
ment in  the  plaintiiTs  handwriting,  acknowledging  the  re- 
ceipt of  71,  It  was  proved  that  the  defendant  resided  within 
the  jurisdiction  of  the  act.  The  Secondaiy  left  it  to  the 
jury  to  say,  whether  or  no  the  7L  was  a  payment  in  ad- 
dition to  the  II L  ;  they  so  considered  it,  and  found  a 
verdict  for  IL  1 5s,  only.  The  Secondary  certified  under 
the  eighth  section  (a),  that  there  was  a  reasonable  and 
probable  cause  of  action  to  the  amount  of  51. 


1842. 


Elbley 

9. 
RlRBY. 


the  Court  where  such  action  shall 
be  sued  or  prosecuted,  that  the 
debt  to  be  recovered  by  the  plain- 
tiff in  such  action*  doth  not 
amount  to  the  sum  of  forty  shil- 
lings, and  the  defendant  in  such 
action  shall  duly  move  by  suffi- 
cient testimony  to  be  allowed  by 
any  the  judge  or  judges  of  the 
Court  where  such  action  shall 
depend,  that  at  the  time  of  com- 
mencing such  action,  such  de- 
fendant was  inhabiting  and  re- 
siant  within  the  district  herein- 
before described,  or  part  thereof, 
and  was  liable  to  be  warned  or 
summoned  before  the  said  Court 
of  Requests  for  such  debt ;  then, 
and  in  such  case,  the  said  judge 
or  judges  shall  not  allow  to  the 
said  plaintiff  any  costs  of  suit, 
but  shall  award,  that  the  said 
plaintiff  shall  pay  so  much  or- 
dinary costs  to  the  party  de- 
fendant, as  the  said  defendant 
shall  justly  prove  before  the  said 

P  P 


judge  or  judges,  it  hath  truly 
cost  him  in  the  defence  of  the 
said  suit. 

(a)  Sec.  8.  Provided  always, 
and  be  it  enacted,  &c.,  that  where 
the  plaintiff  shall  upon  any  action 
brought  in  any  of  the  King's 
Courts  at  Westminster,  or  in  any 
of  the  Courts  of  Great  Sessions 
of  Wales,  or  Counties  Palatine, 
obtain  a  verdict  for  less  than 
forty  shillings,  if  the  judge  or 
judges  who  shall  try  the  said 
cause,  shall  certify  that  there  was 
a  probable  or  reationable  cause  of 
action  for  forty  shillings  or  more, 
in  every  such  case,  the  plaintiff 
shall  not  be  liable  to  pay  costs, 
but  shall  recover  his  costs  of 
suit,  as  if  this  act  had  not  been 
made. 

Sec.  21  enacts,  that  no  action 
or  suit  for  any  debt,  not  amount- 
ing to  the  sum  of  forty  shillings, 
and  recoverable  by  virtue  of  this 
act,  at  the  said  Court  of  Requests* 

P  2 
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Elsley 

V. 
RiEBY. 


C.  Jime$  shewed  cause.  The  certificate  of  the  Secondary 
prevents  the  seventh  section  of  the  statute  from  taking  effect. 
{Parke^  B. — Had  he  any  power  to  certify?]  It  has  been  de- 
cided that  a  sheriff  or  judge  of  any  inferior  Court  to  whom  a 
case  issent  for  trial,  under  the  3  &  4  Wm.  4,  c.  42,  s.  17,  has 
no  power  of  certifying  under  the  43  Eliz.  c*  6,  s.  2,  Ward- 
roper  v.  Richardson  (a),  Janes  v.  Barnes  (i).  The  words  of 
that  statute  are,  '^  that  if,  upon  any  personal  action,  &a,  it 
shall  appear  to  the  judges  for  the  same  Court,  and  so  signiBed 
or  set  down  by  tJie  justices  before  whom  the  same  shall  be 
tried,  ftc."  The  authorities  referred  to,  proceed  on  the 
ground  that  the  sheriff  was  not  a  jusUce  within  the  meaning 
of  that  act  The  23  Gea  2,  uses  the  words  ^' judge  or 
judges  who  shall  try  the  cause  ;^  and  the  Secondary  clearly 
comes  within  that  description.  Besides,  the  2  Wm.  4, 
c  Ixv.  (c),  s.  10,  enacts,  ^*  that  nothing  in  the  recited  acts  or 


shall  be  brou^bta (gainst  any  per- 
son residing  or  inhabiting  within 
the  jurisdiction  thereof,  in  any 
other  Court  whatsoever. 

(a)  I  Adol.  8c  E.  75. 

(b)  Ante,  vol.  5,  p.  455,  O.  S. ; 
3  M.  &  W.  313. 

(c)  The  2  Wm.  4,  c.  )xv.,  ex- 
tends the  provisions  of  the  23 
Geo.  2,  c.  XXX.,  and  19  Geo.  3, 
c.  xxxviii  to  that  act,  and  enables 
three  commissioners  to  determine 
all  matters  in  controversy.  Where 
the  debt  or  demand  shall  not  ex- 
ceed forty  shillings,  and  that  any 
five  commissioners  may  deter- 
mine such  matters  where  the  debt 
or  demand  shall  not  exceed  the 
sum  of  five  pounds. 

Sec.  10.  Provided  always,  and 
be  it  further  enacted.  That  no- 
thing in  the  said  recited  acts  or 
in  this  act  contained,  shall  ex- 
tend or  be  construed  to  extend, 
so  as  to  enable  the  said  commis- 
sioners to  determine  the  right  or 


title  to  any  lands,  tenements  or 
hereditaments  or  real  estates 
whatsoever,  or  to  judge,  deter- 
mine or  decide  on  any  debt  xrhert 
the  title  of  the  freehold  or  lease 
for  years  of  any  lands,  tenements 
or  hereditaments,  or  of  any  chat- 
tels real  whatsoever  shall  be 
brought  or  come  into  question  on 
any  debt  for  any  sum  being  the 
balance  of  an  account  on  demand 
originally  exceeding  five  pounds, 
or  to  judge,  determine  or  decide 
on  any  debt  that  shall  arise  by 
reason  of  the  occupation  of  lands, 
tenements  or  hereditaments  n- 
tuate  elsewhere  than  within  die 
jurisdiction  of  the  said  CSourt  of 
Requests  or  any  of  them  or  by 
reason  of  any  cause  concerning 
testament  or  matrimony,  or  any- 
thing concerning  or  properiy  be- 
longing to  the  Ecclesiastical 
CJourt,  or  for  or  concerning  any 
agreement  by  way  of  composition 
for  or  by  way  of  retainer  of  tithes. 
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in  that  act  contained,  shall  extend,  or  be  construed  to  1842. 
extend,  so  as  to  enable  the  commissioners  to  judge,  de- 
termine, or  decide  on  any  debt  for  any  sum,  being  the 
balance  of  an  account,  on  a  demand,  originally  exceeding 
five  pounds.**  Green  v.  Bolton  (a),  is  an  express  decision 
to  that  effect  upon  the  words  of  this  very  act.  [ParA^,  B., 
referred  to  Pope  v.  Banyard]  {b). 

Pearson^  in  support  of  the  rule.  First,  the  Secondary 
had  no  power  to  certify.  The  words  of  the  statute  of 
Elizabeth  are  stronger  than  those  of  this  act,  but  in  Ward- 
roper  V.  Richardson,  Littledale,  J.,  says,  "  The  words  "judges 
and  justices**  in  the  statute  of  Elizabeth,  cannot  mean  any 
but  the  judges  and  justices  of  the  Courts  at  Westminster.** 
The  words  "judge  or  judges**  in  the  eighth  section  of  the 
23  Geo.  8,  must  receive  the  same  construction,  they  mean 
the  persons  mentioned  in  the  seventh  section  of  that  act, 
viz.,  the  judges  of  the  Court  where  the  action  shall  be  sued 
or  prosecuted.  [Parfe,  B. — The  words  certainly  mean  a 
judge  of  the  superior  Court.  The  question  then  comes  to 
this,  whether  or  no  this  is  a  debt  originally  more  than  five 
pounds?]  The  23  Geo.  2,  contained  no  clause  prohibiting 
the  commissioners  from  adjudicating  upon  the  balance  of  a 
debt  originally  exceeding  five  pounds,  and  the  2  Wm.  4, 
being  an  enabling  statute,  should  not  be  construed  as  re- 
stricting the  power  which  the  commissioners  before  pos- 
sessed. Besides,  the  thirtieth  section  of  the  23  Geo.  2,  ex- 
pressly prohibits  a  party  from  suing  in  any  other  Court  for 
a  debt  not  amounting  to  40^.,  and  recoverable  in  the  Court 
of  Requests. 

Parke,  B. — ^The  remaining  question  is,  whether  this  is 
a  case  within  the  tenth  section  of  the  2  Wm.  4,  c  Ixv.  ? 
This  is  certainly  a  debt  which  could  have  been  sued  in  the 
Court  of  Requests  under  the  23  Greo.  2,  c.  xxx.,  but  the 

(fl)  4  Bing.  N.  C.  308. 

(6)  AiUey  vol.  a,  p.  571,  O.  S.;  3  M.  &  W.  424. 


S  Whl  4  not  odIv  enlaiges  t 
fjnner  act.  bat  expmdy  coi 
tiv  33  G«o.  2,  and  19  Gea  : 
Mction  of  the  3  Wm.  4,  "thi 
ads,  or  in  this  act  antaiDed, 
to  extend,  so  as  to  cfdble  tfa< 
any  debt,  for  any  sam,  being 
dnmnd,  onginatlr  exceeftin 
althoo^  the  plaintiff  recore: 
wold  prevent  tbe  commisn 
Haim  fer  a  debt  wbidi  origi 
firr  poonds.  Tbe  efifecl  of  tfa 
aher  tbe  law  as  it  stood  no* 
comes  tbe  qoestioD,  as  to  whal 
amoontii^  to  more  than  fiv 
Grtem  t.  BoUm,  tbe  Coort  i 
if  more  than  five  pounds  we 
satBeqaentlr  reduced  by  pay 
debt  originaDy  exceeding  fii 
secti<m  of  tbe  3  Wm.  4.  Th 
the  eommisdoDere  had  no  ja 
sued  for  ID  tbe  superior  Coi 
charged. 

Loid  Abikgeb,  C.  B.,  Gi 
coDCUired. 


Ajl«tl«ith.  Debt  for  goods  sold  and  d 

cuuaotartko  On  an  account  stated.     Plea,  tl 
did  not  uxTiK       i>       -         <-  i  ■■  i 

to  tiie  pUintiff  ^i  a<'tioii  did  Qot,  nor  did  any 

ranl'^U         ^^^  plaintiff,  at  any  time  withi: 

K<x>d  m  ipccUl  commencement  of  this  suit,  mc 

Special   demurrer,   assigning 
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though  professed  to  be  pleaded  in  confession  and  avoidance,        1842. 
did  not  contain  any  sufficient  confession  that  the  plaintiff    eavkstaff 

ever  had  any  cause  of  action.  »• 

"^  Russell. 

Peacock,  in  support  of  the  demurrer.  The  term  "  sup- 
posed causes  of  action,''  is  not  a  confession  that  there  was  a 
cause  of  action  in  the  plaintiff.  Gale  v.  Capem  (a),  may 
perhaps  be  cited  on  the  other  side  ;  there  a  plea  of  set-off 
stated  that  the  plaintiff  made  bis  promissory  note  payable 
to  A.  C,  which  was  duly  indorsed  and  delivered  to  the  de- 
fendant after  A.  C.'s  death,  by  his  administrator,  and  was 
unpaid ;  to  which  the  plaintiff  replied,  that  the  supposed 
cause  of  set-off  did  not  accrue  to  the  defendant  within  six 
^ears,  and  it  was  held,  that  the  replication  admitted,  not 
only  the  making  of  the  note,  but  the  indorsement  of  it  to 
the  defendant  That  case,  however,  is  distinguishable, 
because  there  the  replication  expressly  referred  to  the  "  said 
promissory  note."  In  MargetU  v.  Bays{b)y  a  plea,  that  the 
''  supposed  debt,  if  any  such  there  be,  did  not  accrue  within 
six  years,''  was  held  bad  for  not  confessing  and  avoiding  the 
debt  [Parke,  B. — Gould  v.  Ra^perry  (c)  is  an  authority 
against  you ;  in  that  case,  this  Court,  after  conferring  with 
the  Court  of  King's  Bench,  held  that  a  plea  in  bar,  alleging 
the  defendant  was  discharged  by  order  of  the  Insolvent 
Debtors'  Court,  from  the  debts,  causes  of  action,  (if  any,) 
was  bad ;  but  Lord  Lyndhurst,  in  the  course  of  ailment, 
observes,  "  that  the  word  *  supposed,'  may  perhaps  be  con- 
sidered as  no  more  than  ^  alleged,'  and  that  he  found  ^  sup- 
posed,' in  several  of  the  forms  adverted  to,  but  not  the 
words,  "  if  any  such  there  be."]  It  is  difficult  to  distinguish 
between  the  words  "supposed,"  and  "if  any,"  both  are  merely 
an  hypothetical  admission.  [Parke,  B. — In  Margett$  v. 
Bays,  the  words  "  supposed  debt  if  any  such  there  be"  made 
it  doubtful  whether  any  debt  existed  at  all.]  In  Gale  v. 
Capem,  the  words  "  if  any,"  were  not  used,  and  it  would 

(a)  1  Adol.  &  E.  102.  (c)  Ante,  vol.  2,  p.  707,  O.  S. ; 

iff)  4  Adol.  &  E.  489.  1  C,  M.  &  R.  254. 


CASKS  om  9oam  or  pbactice,  exch. 


IStl. 


horn  Ae  obeermdoo  of  Lord  JDemmMm,  in  MaryA 
Y.  Bays,  that  the  fiinner  case  would  have  bem  decide 
differently,  if  the  objection  had  been  taken  on  speds 
demiiner. 


UdaUj  contri^  (who  referred  to  Gwilkm  ¥.  2Xnif0)(a 
stopped  by  die  Comt. 


Parke,  B. — There  can  be  no  doubt  that  the  word  ""sol 
poaed,*"  is  a  sufficient  admission  of  a  cause  oi  action.    It 
the  conunoQ  and  oidinary  fonn  of  pleading.     The  won 
^  if  any^  will*  not  do,  diey  leaTe  it  doubtful,  whetho-  sii 
debt 


Alheksoh,  & — Snrdy  the  **  supposed"'  causes  of  actio 
the  *<  alleged^  causes  of  action. 


GrasKT  and  Bolte,  B.'s,  ooncnired. 


Judgment  (or  Defendant 


;«)  2  C,  M.  &  R.  68. 


LoTELL  r.  Elizabeth  Walker,  sued  as  Elizabeth 

Wdistaxley- 

Sofe^**      UEBT  by  the  drawer  i^^ainst  the  acceptor  of  a  bill  d 

J^  exchange,  with  counts  for  goods  sold  and  delivered,  &c 

The  defendant,  who  was  a  married  woman,  pleaded  hei 


eofnerture  in  abatement,  but  the  plea  not  being  accompanied 
by  an  affidavit  of  verification,  the  plaintiff  treated  it  ts  i 
naOity  and  signed  judgment 


It 


jmmT^dnt         ^^  moved  for  a  rule  to  shew  cause  why  the  judgment 


of  tbe  gtKMk  ddncrod  to»  tW 
rvpular.  bos  tW  ex 
bdnrtW 


AomM  be  cowined  to  fo  sacb 


:  HM,  tkit 
tbecnMof 
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should  not  be  set  aside  for  irregularity.  It  appeared,  firom 
the  affidavit  in  support  of  the  application,  that  the  acdon 
was  brought  to  recover  the  amount  of  a  dress-maker's  bill, 
for  part  of  which  claim  the  bill  of  exchange  was  given,  that 
the  defendant  had  intermarried  after  the  acceptance  of  the 
bill  of  exchange  was  given,  but  that  a  considerable  portion 
of  the  claim  had  accrued  since  her  marriage.  The  question 
is,  whether  the  plea  of  coverture  is  to  be  considered  a 
dilatory  plea  within  the  statute  4  Anne,  c.  16,  s.  11.  It 
has  been  decided  that  such  plea  is  not  within  the  provisions 
of  the  3  &  4  Wm.  4,  c.  42,  s.  8,  Smith  v.  Jones  (a).  As  to 
that  part  of  the  causes  of  action  which  accrued  before  the 
marriage,  the  ground  of  defence  is,  that  the  defendant  is 
entirely  discharged  by  her  marriage,  from  all  liabiUty  to  be 
sued  in  respect  of  such  debt  [Lord  Abingery  C.  B. — I 
have  always  understood  a  dilatory  plea  to  be  one  which 
does  not  deny  the  plaintifTs  right  of  action,  but  says,  that 
it  is  not  brought  in  the  proper  form  or  against  the  proper 
party.  Alderson^  B. — This  plea  only  means,  I  am  not 
liable  for  this  debt  during  my  husband's  lifetime.]  The 
defendant  says,  that  by  the  marriage,  all  her  liability  is 
transferred  to  her  husband.  It  is  like  a  plea  of  the  de- 
fendant's bankruptcy.  [Aldersfm^  B. — In  that  case,  the 
defendant  never  can  be  liable,  it  is  not  so  here,  as  the  co- 
verture only  suspends  the  right  of  action  against  the  de- 
fendant during  her  husband's  lifetime.]  At  all  events,  the 
want  of  an  affidavit  cannot  apply  to  that  part  of  the  caucije 
of  action  which  accrued  after  the  marriage. 


LOVELL 


euzabkth 
Walker. 


Alderson,  B. — The  plaintiff  must  confine  his  execution 
to  the  amount  of  goods  supplied  before  the  coverture.  If  he 
takes  out  execution  for  the  whole,  the  defendant  may  apply 
to  set  it  aside  as  to  the  residue. 

Rule  reftised. 


(a)  AwUp  p.  526. 
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Mary  Turner,  Henrt  J.  Turner,  and  Latton  v. 

Hardey. 

To  assumpsit     ASSUMPSIT  for  the  use  and  occupation  of  a  certain 

by  three  plain-  ^ 

tifis,  foruse  mcssuage,  tenement,  &c. 

the  defendant '       Plcas.  First,  non-assumpsiL  Secondly,  that  the  plaintift 

Slfo^he  rent  nought  to  recovcr  the  sum  of  10/.  10*.,  alleged  to  be  due 

became  due,  it  to  them,  for  the  rent  of  the  said  messuase,  &c.,  for  the 

was  agreed  be-  .         " 

tweentbo  space  of  onc  quarter  of  a  year,  ending  on  Midsummer 

Sefendantand  ^Jf  1841,  by  virtue  of  a  memorandum  of  agreement  made 

Ae  dYfen^^'i  ^®  ^^^^  ^^  October,  1839,  between  the  plaintiffs,  executrix 

should  deliver  and  cxecutors  of  H.  H.  Turner,  deceased,  of  the  one  part, 

of thepremises  si^d  the  defendant  of  the  other  part,  whereby  the  plaintiffi 

he  should  hoW  ^g^®^  ^o  1^^  to  the  defendant,  and  the  defendant  agreed 

the  same  as  ^q  ^ake  of  the  plaintiffs,  executrix  and  executors  as  aforesaid, 

tenant  to  the  ,  '^  . 

plaintiffs,  and  the  said  messuage  and  premises  for  the  term  of  one  year, 

tion  thereofi^  and  a  half  of  another  year,  to  be  computed  fix)m  the  29th 

should^be*!^^  day  of  September,  then  last  past,  and  so  on  from  year  to  year 

charged  from  until  either  party  should  ffive  the  other  six  calendar  months* 

all  liability  to  .  .  ,  . 

pay  any  further  uoticc  to  quit,  such  uoticc  to  expire  ou  the  25th  day  of 
that  the  piTa      March  in  any  subsequent  year,  at  the  net  yearly  rent  of 
^orted  b*"^    f  ^^^'^  payable  quarterly.     By  virtue  of  which  agreement, 
of  an  agree        the  defendant  afterwards,  to  wit,  on,  &c.,  entered  into  and 

ment  with  one  i  •  i  o  i    t     i  i      i  i 

of  the  plaintiffs  upou  the  said  messuage,  &c.,  and  held   the  same  at  the 

**"  ^'  said  yearly  rent,  payable  quarterly  as  aforesaid ;  that  before 

the  said  sum  of  10/.  10«.,  or  any  part  thereof  accrued  or 

became  due,  to  wit,  on  the  28th  of  September,  1840,  the 

defendant  had  given  the  plaintiffs  notice  of  his  intention  to 

quit,  and  deliver  up  possession  of  the  said  messuage,  &c, 

on  the  25  th  of  March  then  next  ensuing,  and  one  William 

Wasborough  was  then  desirous  of  holding  the  same,   as 

tenant  thereof  to  the  plaintiffs,  from  the  said  25th  of  March, 

and,  thereupon,  it  was  agreed  between  the  plaintiffs  and 

the  defendant,  and  the  said  William  Wasborough,  that  the 

defendant  should  quit  and  deliver  up  possession  of  the  said 

messuage,  &c.,  to  the  said  W.  Wasborough  on  the  29th  of 
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September,  1840,  and  that  the  said  W.  Wasborough  should 
then  take  possession  of  the  said  messuage  and  premises, 
and  should  hold  the  same,  as  tenant  thereof  to  the  plaintifis, 
from  and  after  the  25  th  day  of  March,  1841,  and  that 
the  plaintiffs  should  accept  the  said  W.  Wasborough  as 
tenant  thereof,  from  the  day  and  year  last  aforesaid,  and, 
in  consideration  thereof,  the  defendant  should  then  be 
dischaiged  from  all  liability  to  pay  any  further  rent  or 
any  other  compensation,  which  would  otherwise  become 
due  in  respect  of  the  use  and  occupation  of  the  said 
messuage  and  premises,  after  the  said  25th  of  March,  1841 ; 
that  before  the  rent  became  due,  the  defendant  did  quit 
and  deliver  up  possession  of  the  said  messuage  and  pre- 
mises to  the  said  W.  Wasborough,  who  then  entered  into 
and  upon,  and  held  the  same  in  pursuance  and  on  the 
terms  of  the  said  agreement,  and  the  plaintifts  then  ac- 
cepted W.  Wasborough  as  tenant  thereof,  and,  in  discharge 
of  the  liability  of  the  defendant  to  pay  any  more  or  further 
rent  or  compensation  for  the  said  messuage  after  the  said 
25th  of  March,  1841.  And  the  said  W.  Wasborough 
hath,  from,  thence,  hitherto,  remained,  and  continued  in 
possession  of  the  said  messuage  and  premises  upon  the 
terms  and  in  pursuance  of  the  said  agreement,  and  hath, 
from  the  time  the  said  rent  became  due  and  payable, 
hitherto  been  ready  and  willing,  and  afterwards  offered  to 
pay  the  same  to  the  plaintiffs.  And  the  defendant  further 
saith,  that  he  hath  not  at  any  time,  since  the  said  25th  of 
March,  1841,  held,  used,  or  enjoyed  the  said  messuage 
and  premises,  or  any  part  thereof;  Verification.  Thirdly, 
that  after  the  making  of  the  promise,  and  before  any  breach 
thereof,  the  plaintiffs  wholly  absolved,  exonerated,  and 
discharged  the  defendant  from  his  said  promise  and  the 
performance  of  the  same  ;  Verification. 

The  plaintiffs  joined  issue  on  the  first  plea,  replied  de 
injuria  to  the  second,  and  traversed  the  allegation  contained 
in  the  third. 

At  the  trial,  before  Lord  Abingery  C.  B.,  at  the  Middlesex 


1842. 


Mary 

Turner 

and  Othen 

V. 

Hardey. 


956 


CASES  ON   POINTS  OF   PRACTICR,    EXCH. 


1842. 


Mary 
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and  Others 

V, 
HiJU)SY. 


Sittings  after  Hilary  Term,  a  written  agreement  was  pro- 
duced in  evidence  between  the  plaintiffs,  ^executrix  and 
executors  of  IL  H.  Turner,  deceased,  of  the  one  part,  and 
the  defendant  of  the  other  part,  whereby  the  said  executrix 
and  executors  agreed  to  let  to  the  defendant,  and  the  de- 
fendant agreed  to  take  of  the  said  executrix  and  executors, 
the  said  messuage,  &&,"  for  the  term,  and  at  the  rent  in 
the  second  plea  mentioned.  The  agreement  contained 
stipulations  for  payment  of  the  rent  *^to  the  said  executrix 
and  executors,  or  the  survivors  of  them ;"  that  the  defendant 
should  hold  the  premises,  subject  to  the  restrictions  and 
conditions  in  the  ground  lease,  under  which  the  said  exe- 
cutrix and  executors  held  the  same,  and  that  in  case  the 
defendant  should  not,  in  all  respects,  perform  the  agree- 
ment, the  said  executrix  and  executors  might  re-enter  and 
possess  the  premises.  This  agreement  was  signed  by  the 
defendant  alone.  For  the  defence  Wasborough  was  called, 
who  proved  that  having  applied  to  the  defendant  about  the 
premises,  the  defendant  referred  him  to  Henry  J.  Turner, 
who  agreed  to  accept  him  as  tenant  from  Lady  day,  1841, 
and  that  he,  in  consequence,  took  possession  of  the  premises. 
A  verdict  having  been  found  for  the  defendant. 


Thesiger  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  that  proof  of  an  agreement 
with  one  of  the  plaintifis  only,  did  not  support  the  plea. 

Hurhtane  {Crovoder  with  him)  shewed  cause.  The  i^ree- 
ment  between  Wasborough  and  H.  J.  Turner  is  correctly 
pleaded  as  the  agreement  of  all  the  plaintiflk  The  me- 
morandum of  agreement,  produced  in  evidence,  shewed 
that  the  plaintifis  are  possessed  of  the  premises  in  the 
character  of  executors,  and  it  was  competent,  therefore,  for 
one  of  them  to  make  a  contract  binding  on  all  In 
Sheppards  Touchstone  (a)  it  is  said,  "  all  executors  where 


(a)  p.  484. 
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there  be  more  than  one,  be  thej  ever  so  many  in  the  eye 
of  the  law^  are  but  as  one  man^  in  which  respect  the  law 
doth  esteem  most  acts  done  by  or  to  any  one  of  them  ; 
therefore^  if  there  be  two  executors,  and  one  of  them  deliver 
up  the  obligation  to  the  debtor  whereby  he  b  bound,  the 
other  executor  shall  not  recover  in  detinue.      So  if  two 
executors  have  land  or  goods  in  execution,  and  one  of  them 
release  all  his  interest,  this  is  a  total  discharge  of  the  exe- 
cution.    Also,  if  two  executors  be  named  as  grantors  or 
executors,  and  only  one  of  them  execute  the  grant,  it  would 
pass  entirely"  (a).  [Lord  Ahinger. — The  plaintifis  are  named 
executors  in  the  agreement,  but  they  demise  in  their  per- 
sonal character.]     Assuming  this  to  be  a  joint  demise  by 
three  persons  not  executors,  the    agreement  is  correctly 
pleaded  as  the  agreement  of  alL     It  is  an  established  rule, 
that  eveiy  matter  or  transaction  which  a  party  may  have 
occasion  to  allege  in  pleading,  should  be  stated  according 
to  its  legal  effect  (&).     If  a  joint  tenant  conveys  to  his  com- 
panion, by  the  words  '^  gives,  grants,  ftc.,"  such  conveyance 
should  not  be  pleaded  as  a  grant,  but  as  a  release  (c).     So 
if  a  tenant  for  life  grant  his  estate  to  him  in  reversion,  this 
is,  in  effect,  a  surrender,  and  must  be  pleaded  as  such,  and 
not  as  a  grant  {dy     A  payment  to  one  of  several  creditors, 
must  be  pleaded  as  a  payment  to  all.    [Lord  Abingery  C.  B. — 
How  can  one  of  the  plainti&  create  a  new  tenancy  with  a 
third  party,  without  the  consent  of  the  other  two  ?]     The 
agreement  is  not  pleaded  as  a  surrender  of  the  defendant's 
interest  in  the  premises,  but  simply  as  a  contract  with  one 
of  the  plaintiff  to  excuse  payment  of  rent,  in  consideration 
of  the  defendant  giving  up  possession  of  the  premises  to 
Wasborough.     That  form  of  plea  was  held  good  in  the  case 
otGorev.  Wright  {e).     Wallace  v.  KelsaU^f)  shews  that 
one  of  several  joint  creditors  may  discharge  a  debt  without 


1842. 


Maey 

TUKNER 

and  Others 

V. 

Hardey. 


(a)  Anon,  Dyer.  23  b. 

(6)  Stephen  on  Pleading,  3  Ed. 

389,  391. 
(c)  2  Saund.  97. 


(d)  fiariwrv.I#ad^,4Mod.l51. 

(e)  8  Adol.  &  £.  121. 

(/)  Ante,  vol.  8,  p.  841, 0.  S. ; 
7  M.  &  W.  264. 
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BiiLRY 

Turner 
and  Others 

Habdky. 


the  consent  of  the  others,  inasmuch  as  an  agreement  which 
operates  as  a  bar  or  satis£stction  to  one  of  several  plaintifls 
in  a  personal  action,  is  a  bar  to  all.  In  this  case,  the  agree- 
ment proved  is  clearly  binding  on  Turner.  If  the  other 
two  plaintiff  had  died  before  the  rent  became  due,  there 
would  have  been  a  complete  defence  against  any  action  by 
him.  How  then  can  he  acquire  a  right  to  sue  by  joining  the 
other  two  plaintifis  ?  [Lord  Abingery  C.  B. — ^The  agreement 
is  not  alleged  to  have  been  with  Turner,  but  with  the  plain- 
tife.]  If  the  agreement  is  binding  on  Turner,  it  is  cor- 
rectly alleged  as  the  agreement  of  all  the  plainti£&.  In 
Wallace  v.  Kensall  the  plea  alleged  an  accord  and  satis- 
fiiction  with  one  of  the  plaintiffs  only,  and  on  demurrer,  it 
was  objected  that  the  agreement  should  have  been  pleaded 
as  the  discharge  of  alL 


OgUj  (Uiesiffer  with  him,)  in  support  of  the  rule.  The 
plaintifi  do  not  sue  as  executors,  nor  is  the  contract  with 
them  as  executors,  but  in  their  individual  capacity.  If  all 
three  were  to  die,  the  party  entitled  to  the  rent  would  be 
the  executor  of  the  survivor.  The  plea  alleges,  that  the 
plaintifis  accepted  Wasborough  as  their  tenant,  but  there 
was  no  evidence  that  two  of  the  plaintifis  had  any  know- 
ledge of  the  agreement 


Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  verdict 
cannot  be  sustained.  It  is  argued  that  the  agreement  is 
pleaded  according  to  its  legal  efiect.  Now,  the  agreement 
stated  in  the  plea,  is  an  agreement  between  three  persons 
to  accept  another  person  as  tenant  in  the  place  of  the  de- 
fendant K  that  be  so,  all  three  would  be  liable  to  that 
party  in  respect  of  the  relation  of  landlord  and  tenant 
But  there  is  no  pretence  for  saying  that  one  of  the  plaintifi 
could  make  the  other  two  liable  without  their  consent  It 
cannot  then  be  said,  that  an  agreement  stated  to  be  made 
with  three  persons,  is  proved  by  shewing  an  agreement  with 
one  only ;  if  we  were  so  to  hold,  the  consequence  would  be, 
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that  all  the  plaintiffs  would  be  liable  to  an  action  at  the  suit 
of  Wasborough  for  any  breach  of  that  agreement  It  is 
true^  that  upon  generargrounds,  each  executor  may  dispose 
of  the  personal  property^  and  may  bind  by  personal  con- 
tract, but  when  several  executors  have  granted  a  lease,  one 
cannot  make  a  new  contract  to  bind  the  others. 


959 


1842. 


Mary 

TORNSB 
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Parke,  B. — ^The  rule  must  be  absolute  for  a  new  trial. 
The  question  is,  not  whether  the  &cts  proved,  afford  a  de- 
fence to  the  action,  but  whether  the  defence  stated  in  the 
plea  is  made  out  The  foundation  of  the  plea  is  an  aUeged 
agreement  between  the  defendant  and  all  the  plaintifis,  and 
in  order  to  maintain  that  issue,  the  defendant  was  bound 
to  prove  a  joint  agreement  with  all  the  plaintifis.  It  is 
contended,  that  the  agreement  with  one  executor  bound 
the  others ;  but  it  is  enough  to  say,  that  the  term  b  not 
demised  by  them  as  executors,  but  in  their  individual 
capacity.  I  agree  that  one  of  several  executors  may  dis- 
pose of  the  testator's  personal  effects,  or  he  may  dispose 
of  the  reversion  of  a  term ;  but  when  a  term  has  been 
granted  by  all,  it  is  not  competent  for  one  executor  to  bind 
the  others  by  a  new  agreement  The  contract  to  pay  the 
rent  is  with  the  plaintifis,  in  their  personal  character,  and 
would  pass  to  the  survivor,  and  the  executor  of  the  survivor. 
I  do  not  say  that  the  plea  is  bad,  but  only  that  the  defence 
stated  in  the  plea  is  not  made  out  The  defendant,  by  the 
plea  undertakes  to  prove  such  an  agreement  with  the  three 
plaintiffs,  as  would  constitute  a  new  tenancy  between  them 
and  Wasborough,  but  he  has  shewn  an  agreement  with  one 
only.  The  facts  proved,  amount  to  a  surrender,  by  ope- 
ration of  law,  to  one  of  the  plaintifis,  and  a  re-demise  by 
him  to  Wasborough.  That  might  afford  a  good  defence  to 
the  action,  but  it  is  not  so  pleaded. 

Aldebson,  B. — I  am  of  the  same  opinion. 


Rule  absolute. 
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Tucker  v.  Websteb. 
A  plea  of  the     LfEBT  for  work  and  labour  as  ao  attorney ^   mcHiej 

the  Insolvent         Plea.  That  after  the  accruing  of  the  debts  and  causes 

Debtors'  Act,  ,         ^ 

should  aver  of  action,  in  the  declaration   mentioned,  and  before  the 

order  wunM!d«  Commencement  of  the  suit,   the   plaintiff  then   being  a 

^ncemwiTof"  P™^'^^*  ^  actual  custodj,  withiu  the  walls  of  a  certain 

the  suit.  prison,  &C.,  to  wit,  the  Fleet,  upon  process,  for  and  by 

need  not  allege  reason  of  a  certain  debt,  to  wit,  at  the  suit  of  one  W.  B., 

tition  wasnot  ^^^  ^uly,  and  according  to  the  directions  and  provisions  of 

STa^^^'^  the  statute  made  and  passed  in  the  second  year  of  the 

ing  order  is  reign  of  her  present  Majesty  Queen  Victoria,  intituled, 

still  in  force,        ^^  ^   /•         i     i-  i.-  ^  •         •  •! 

nor  that  the  '^  an  act  for  abolishing  arrest  on  mesne  process  in  civil 
£S**  anrSbe  actions,  except  in  certain  cases,  for  extending  the  remedies 
▼«J|^  o"l«^  of  creditors  against  the  property  of  debtors,  and  for  amend- 
1  &  2  Vict  c  ing  the  laws  for  the  relief  of  insolvent  debtors  in  England," 
operation.  '       ^PP^J  ^7  petition,  in  a  summary  way,  to  the  Court  for  the 

relief  of  insolvent  debtors'  in  England,  for  his  dischaige 
from  such  custody,  according  to  the  provisions  of  the  said 
act,  which  said  petition  was  then  duly  subscribed  by  the 
plaintiff,  and  contained  all  such  matter  and  things  as  are 
required  by  the  said  act,  and  was  afterwards,  to  wit,  &c,  filed 
in  the  said  Court,  pursuant  to  the  directions  in  the  said 
act  contained ;  that  after  the  filing  of  the  said  petition,  the 
said  Court  for  the  relief  of  insolvent  debtors,  did  order  that 
all  the  real  and  personal  estate  and  effects  of  the  plaintiff, 
both  within  this  realm  and  abroad,  except  the  wearing 
apparel,  bedding,  and  other  such  necessaries  of  the  plaintiff 
and  his  family,  and  not  exceeding,  in  the  whole,  the  value 
of  twenty  pounds,  and  all  the  future  estate,  right,  title,  in- 
terest, and  trust  of  the  plaintiff  in  or  to  any  real  and  per- 
sonal estate  and  effects  within  this  realm,  &c.,  and  all  debts 
due  or  growing  due  to  the  plaintiff,  or  to  be  due  to  him 
before  such  discharge  as  aforesaid,  should  be  vested  in  the 
provisional  assignee,  for  the  time  being,  of  the  estates  and 
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effects  of  the  insolvent  debtors  in  England ;  that  the  said 
order  was  afterwards,  to  wit,  &c.,  duly  entered  of  record  in 
the  same  Court,  and  thereupon,  by  virtue  of  the  said  order, 
the  debts,  rights,  and  causes  of  action  in  the  declaration 
mentioned,  and  each  and  every  of  them,  and  the  sums  of 
money  alleged  to  be  due  from  the  defendant  to  the  plain* 
tiff,  vested  in  the  provisional  assignee,  &c.  Verification. 

Special  demurrer,  assigning  for  causes.  That  the  plea 
should  have  alleged  that  the  petition  was  not  dismissed ; 
that  the  vesting  order  was  made  before  the  commencement 
of  the  suit,  and  is  still  in  force ;  and,  also,  that  it  is  not 
averred  by  the  plea, 'that  the  petition  was  filed,  or  the  vest*- 
ing  order  made  after  the  statute  came  into  operation. 


1842. 


— ^/ — 
Tucker 

V, 

Webbtkr. 


JFardsworthf  in  support  of  the  demurrer.  The  plea  is 
framed  upon  the  85  &  37  sections  of  the  1  &  2  Vict.  c.  110. 
The  former  section  enables  persons  imprisoned  for  debt,  to 
apply  to  the  Insolvent  Court  in  a  summary  way  for  their 
discharge,  and  prescribes  the  mode  of  petitioning,  and  the 
matters  to  be  stated  in  the  petition  (a) ;  the  latter  section  (b) 


(a)  Section  35  enacts,  "That 
from  and  after  the  time  appointed 
for  the  commencement  of  thia 
act  it  shall  be  lawful  for  any 
person  who  shall  be  in  actual 
custody  within  the  walls  of  any 
prison  in  that  part  of  the  United 
Kingdom  called  England  upon 
any  process  whatsoever,  for  or  by 
reason  of  any  debt,  damages, 
costs,  sum  or  sums  of  money,  or 
for  or  by  reason  of  any  contempt 
of  any  court  whatsoever  for  non- 
payment of  any  sum  of  sums  of 
money,  or  of  costs  taxed  or  un- 
taxed, either  ordered  to  be  paid 
or  to  the  payment  of  which  such 
persons  would  be  liable  in  purging 
such  contempt,  or  in  any  manner 
in  consequence  or  by  reason  of 
such  contempt  at  any  time  within 

VOL.   I. — N.   8. 


the  space  of  fourteen  days  next 
after  the  commencement  of  the 
actual  custody  of  such  prisoner, 
whether  such  commencement 
shall  have  been  in  the  same 
prison  or  in  any  other  prison,  or 
the  rules  or  liberties  of  any  prison, 
or  afterwards  if  the  said  court 
shall  in  any  case  think  reasonable 
to  permit  the  same,  to  apply  by 
petition  in  a  summary  way  to  the 
said  court  for  the  relief  of  insol^ 
vent  debtors  for  his  discharge 
from  such  custody  according  to 
the  provisions  of  this  act,  and  in 
such  petition  shall  be  stated  the 
time  and  place  of  the  first  arrest 
of  such  prisoner  in  the  cause  or 
causes  wherein  he  shall  then  be 
detained,  and  the  time  of  hit 
commitment  to  the  prison  whers 

Q   Q   Q  D.    P*    C. 
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enacts,  that  upon  the  filing  of  such  petition,  the  prisoner's 
estate  and  effects,  except  wearing  apparel,  &a,  shall  vest 


he  shall  then  be  confined,  and  if 
sQch  prisoner  shall  not  have  been 
in   the  same  custody  from  the 
time  of  such  first  arrest,  then  the 
means  and  manner  by  which  the 
change  of  custody  of  such  pri- 
soner has  taken  place,  and  alao 
the  name  or  names  of  person  or 
persons,  at  whose  suit  or  prose- 
cution, such  prisoner  shall,  at  the 
time  of  presenting  Ruch  petition, 
detained    in    custody,    and    the 
amount  of  the  debt  or  debts,  sum 
or  sums  of  money,  and  of  such 
costs  as  aforesaid,  so  far  as  the 
amount  of  such  costs  is  ascer- 
tained, for  which  he  shall  be  so 
detained,  and  such  prisoner  shall, 
in   such  petition,  state  whether 
such  prisoner  has  given  notice  to 
the  keeper  of  the  gaol  or  prison 
in  which  he  shall  be  confined,  of 
his  intention  to  present  the  said 
petition,  which  notice  the  said 
prisoner  is  hereby  required    to 
give  in  writing,  to  the  keeper  of 
such  gaol  or  prison;  and  such 
prisoner  shall,  in  such  petition, 
state  that  he  is  willing  that  all 
his  real  and  personal  estate  and 
efiTects  shall  be  vested  in  the  pro- 
visional   assignee  for    the    time 
being,  of  the  estates  and  efiTects 
of  insolvent  debtors  in  England, 
according  to   the   provisions    of 
this  act,  and  shall  pray  to  be  dis- 
charged   from   custody,   and  to 
have  future  liberty  of  his  person, 
against  the  demands  for  which, 
such   prisoner  shall  be  then  in 
custody,  and  against  the  demands 
of  all  other  persons  who  shall  be 
or  claim  to  be  creditors  of  such 


prisoner,  at  thetimeof  presentiii|^ 
such  petition,  which  petition  ahaU 
be  subscribed  by  the  said  prisoner, 
and  forthwith  be  filed  in  the  said 
Court. 

{b)  Section  37  enacts,  **  That 
upon  the  filing  of  such  petition  by 
such  prisoner,  or  on  the  filing  of 
such  petition  by  such  creditor  or 
creditors  as  aforesaid,  and  the  evi- 
dence in  support  thereof,  at  the 
case  may  be,  it  shall  be  lawfol 
for  the  said  Court  for  the  relief  of 
insolvent  debtors,  and  such  Court 
is  hereby  authorized  and  required 
to  order  that  aU  the  real  and  per- 
sonal estate  and  eflfects  of  sudi 
prisoner,  both  within  this  realm 
and  abroad,  except  the  wearing 
apparel,  bedding,  and  other  sudi 
necessaries  of  such  person  and 
his  family,  and  the  working  tools 
and  implements  of  such  prisoner, 
not  exceeding  in  the  whole,  the 
value  of  20/.,  and  all  the  future 
estate,  right,  title,  interest,  and 
trust  of  such  prisoner,  in  or  to 
any  real  and  personal  estate  and 
efiTects,    within    thie    realm,  or 
abroad,  which  such  prisoner  may 
purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed, 
or  come  to  him  before  he  shall 
become  entitled  to  his  final  dis- 
charge, in  pursuance  of  this  act, 
according    to   the    adjudication 
made  in  that  behalf,  or  in  case 
such   prisoner  shall  obtain    hit 
full    discharge    from     custody, 
without  any  adjudication  being 
made  by  the  said   Court;  then 
before    such    prisoner,  shall  be 
so  fully  dischaiiged  from  custody. 


EASTER   TERM,   5   VICT. 


963 


in  the  provisional  assignee  by  order  of  the  Court ;  provided, 
however,  that  in  case  the  petition  shall  be  dismissed  by 
the  Court,  the  vesting  order  shall  be  null  and  void.  The 
plea  should  have  averred,  that  the  petition  was  not  dis- 
missed. The  general  rule  is,  that  if  a  party  seeks  to  avail 
himself  of  a  particular  clause  in  an  act  of  Parliament  which 
contains  an  exception  or  proviso,  that  exception  ought  to 
be  negatived  by  him,  Orand  Junction  Railway  v.  White  {c). 
In  Vavasour  v.  Ormond  (d),  Lord  TerUerden,  in  delivering 
judgment,  says,  '^  If  an  act  of  Parliament  or  a  private  in- 
strument contain  in  it,  first  a  general  clause,  and  afterwards 


1842. 


Tucker 

9. 

Webster. 


and  all  debts  due,  or  fjrrowing 
due  to  such  prisoner,  or  to  be 
due  to  bim  or  her  before  such 
discbarfjre,  as  aforesaid,  shall  be 
vested  in  the  provisional  assip^ee, 
for  the  time  being,  of  the  estates 
and  effects  of  insolvent  debtors 
in  England,  and  such  order  shall 
be  entered  of  record  in  the  same 
Court,  and  such  notice  thereof 
shall  be  published,  as  the  said 
Court  shall  direct ;  and  such  or- 
der, when  so  made  shall,  without 
any  conveyance  or  assignment 
▼est  all  the  real  and  personal 
estate  and  effects  of  such  prisoner, 
and  all  such  future  real  and  per- 
sonal estate,  and  effects  as  afore- 
said of  every  nature  and  kind 
whatsoever,  and  such  debts  as 
aforesaid  in  the  said  provisional 
assignee;  provided,  always,  that 
in  case  the  petition  of  any  such 
prisoner  shall  be  dismissed  by 
the  said  Court,  such  vesting  order 
made  in  pursuance  of  such  peti- 
tion shall,  from  and  after  such 
dismission,  be  null  and  void  to 
all  intents  and  purposes;  pro- 
vided, also,  that  in  case  any  such 
vesting  order  as  aforesaid,  shall 
btcome  null  and  void  by  the  dis- 

Q  Q 


mission  of  the  prisoner's  petition ; 
all  the  acts,  therefore,  done  by 
the  said  provisional  assignee,  or 
any  person  or  persons  acting  un- 
der his  authority,  according  to 
the  provisions  of  this  act,  shall 
be  good  and  valid,  and  no  action 
or  suit  shall  be  commenced 
against  such  provisional  assignee, 
nor  against  any  person  duly  act- 
ing under  his  authority,  except 
to  recover  any  property,  estate, 
money,  or  effects  of  such  pri- 
soner, detained  after  an  order 
made  by  the  Court  for  the  de- 
livery  thereof,  and  demand  made 
thereupon :  provided,  also,  that 
when  such  vesting  order  shall 
have  been  made  on  the  petition 
of  a  creditor  as  aforesaid,  it  shall 
be  lawful  for  the  said  Court,  if  it 
shall  seem  just  and  right,  but 
not  without  proof  made  to  the 
satisfaction  of  the  said  Court  of 
the  consent  of  the  petitioning  cre- 
ditor, to  make  order  declaring 
such  vesting  order  to  be  null  and 
void,  and  the  same  shall  thereupon 
be  null  and  void  to  all  intents 
and  purposes. 

(a)  1  M.  &  W.  221. 

ib)  5  B.  &  C.  432. 

Q  2 


964  CASES  ON   POINTS  OF    PBACTICE,    EXCH. 

1842.        a  separate  and  distinct  clause,  which  has  the  effect  of  taking 

^'ir^'^  out  of  the  general  clause  something  which  would  otherwise 

••  be  included  in  it,  a  party  relying  upon  the  general  clause 

Webster..  i        •/         •/      c?     *  v^ 

in  pleading,  may  set  out  that  clause  only,  without  noticing 
the  separate  and  distinct  clause  which  operates  as  an  ex- 
ception.    But  if  the  exception  itself  be  incorporated  in  the 
general  clause,  then  the  party  relying  upon  it,  must,  in 
pleading,  state  it  with  the  exception."     In  BacorCs  Abridg- 
mentj  tit  Statute  (Z),  it  is  said,   "  If  there  be  in  the  same 
clause  of  an  act  of  Parliament,  which  is  pleaded,  any  pro- 
viso or  exception,  this  must  be  recited,  although  it  should 
make  against  the  party  reciting  it,  for  as  the  proviso  or  ex- 
ception is  parcel  of  the  clause  which  is  pleaded,  if  this 
should  be  omitted,  it  would  amount  to  a  mis-recital  of  the 
clause."  [Parke,  B. — This  is  a  defence  by  matter  subsequent, 
and  it  is  sufficient  for  the  defendant  to  shew  that  the  statute 
took  the  right  to  sue  out  of  the  plaintiff.     If  the  petition 
was  dismissed,  the  plaintiff  should  shew  that  in   answer. 
Alderson,  B. — It  is  similar  to  the  case  of  an  exception  in  a 
clause ;  a  party  pleading  need  never  bring  himself  within 
an  exception.]     Another  objection  is,  that  the  plea  does 
not  aver  that  the  vesting  order  was  made  before  the  com- 
mencement of  the  suit.  The  Court  will  not  imply  that  it  was 
so  made ;  for,  the  defence  would  be  equally  good,  though 
the  order  was  made  after  the  commencement  of  the  suit, 
but  in  that  case,  it  would  have  been  pleaded  against  the 
further  maintenance  of  the  action,  and  not  in  bar  of  the 
action  generally.    The  plea  is  also  defective  in  not  alleging 
that  the  vesting  order  is  still  in  force.    The  plaintiff  should 
have  had  an  opportunity  of  putting  that  fact  in  issue.     A 
further  objection  is,  that  it  is  not  averred  that  the  petition 
was  filed,  or  the  vesting  order  made  after  the    1  &  2  Vict 
c.  110,  came  into  operation.     Where  a  declaration  stated, 
that  heretofore,  to  wit,  on  the  31st  day  of  May,  1825,  by  an 
agreement  in  writing,  the  defendant's  testator  agreed,  within 
two  years  from  Midsummer  then  next,  to  build  certain 
houses,  and  alleged  for  breach,  that  the  houses  at  the  com- 
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mencement  of  the  action  (1839),  were  unbuilt,  it  was  held        1842. 
bad,  on  general  demurrer,  for  not  shewing  that  two  years  from       tuckbb 
Midsummer  next,  after  the  making  of  the  acrreement,  had  *• 

_  _  .  ,  n    ,  .  WEBSTEa. 

elapsed  previous  to  the  commencement  of  the  suit,  Parkin-- 
son  V.  TVhitehead  (a).  [^Iderson,  B. — The  declaration  al- 
leges that  the  plaintiff  petitioned  according  to  the  directions 
and  provisions  of  the  statute,  and  he  could  not  do  so,  unless 
the  petition  was  filed  after  the  statute  passed. 

Pearson^  contr^  (was  requested  by  the  Court  to  confine 
his  argument  to  the  objection,  that  it  was  not  averred  that 
the  vesting  order  was  made  before  the  commencement  of 
the  suit). — It  is  sufficiently  averred :  the  plea  states,  "  that 
after  the  accruing  of  the  debts  and  causes  of  action,  in  the 
declaration  mentioned,  and  before  the  commencement  of 
the  suit,"  the  plaintiff,  then  being  a  prisoner,  did,  according 
to  the  provisions  of  the  1  &  2  Vict  c.  110,  petition  the 
Insolvent  Court  for  relief,  and  which  petition  contained  all 
things  required  by  the  act ;  and  that  after  the  filing  of  the 
petition,  the  Court  made  the  vesting  order.  Unless  the 
contrary  appears,  it  will  necessarily  be  intended  that  the 
order  was  made  before  the  commencement  of  the  suit 

Wordsworth  replied. 

Parke,  B. — We  will  consider  the  last  point:  as  to  the 
other  objections  we  think  there  is  nothing  in  them. 

Cur,  adv,  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — This  was  an  action  for  work  and  labour  as 
an  attorney.     The  declaration  was  dated  the  18th  March, 

(a)  2  Man.  &  Gran.  329. 
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1842.       1842,   and  the  plea,   which   was  dated  the   20th  April, 
^^1^  states,  that  after  the  accruing  of  the  causes  of  action  in  the 

f.  declaration  mentioned,  and  before  the  commencement  of 

the  suit,  the  plaintiff,  then  being  a  prisoner,  did  duly,  and 
according  to  the  provisions  of  the  1  &  2  Vict,  c  110,  peti- 
tion the  Court  for  the  relief  of  insolvent  debtors  for  his 
discharge ;  it  then  avers,  that  the  Court  ordered  that  all 
the  real  and  personal  estate  and  effects  of  the  plaintiff, 
and   the   debts   due   and  growing   due   to   the    plaintiff, 
should  be  vested  in  the  provisional  assignee.     There  were 
several  objections  to  the  plea ;  but  the  only  one  we  wished 
to  consider,  was,  whether  the  plea  is  good  on  special  de- 
murrer, it  not  being  averred  that  the  vesting  order  was 
made  before  the  commencement  of  the  suit?     We  think  the 
plea  bad  on  that  ground.     Under  the  old  form  of  pleading 
it  would  not  have  been  necessary  to  make  such  an  averment, 
because  the  plea  having  reference  to  the  same  time  as  the 
declaration,  and  all  proceedings  on   the  record  being  in 
contemplation  of  law  on  the  same  day,  it  would  have  been 
necessarily  intended  that  the  act  took  place  before  the  com- 
mencement of  the  suit     But  in  this  case  the  declaration  is 
dated  the  18th  March,  and  the  plea  the  20th  April ;  there- 
fore it  must  be  taken  that  the  order  was  made  on  the  day 
of  the  date  of  the  plea,  unless  it  is  averred  that  it  was  made 
before  the  commencement  of  the   suit      It  is  uncertain 
whether  the  order  was  made  before  or  since  ;  if  since,  the 
defence  should  have   been   pleaded    against   the   further 
maintenance  of  the  suit ;  if  before,  it  should  have  been  so 
averred.     There  must  be  judgment  for  the  plaintiff,  unless 
the  defendant  amends  on  payment  of  costs.     There  was  no 
difference,  under  the  old  form  of  pleading,  whether  the 
proceedings  were  by  original  or  by  bill ;  in  either  case  the 
fact  would  have  been  intended  to  have  taken  place   before 
the  commencement  of  the  suit 

Judgment  accordingly. 


AN 
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TO    THB 


PRINCIPAL      MATTERS 


ABATEMENT. 

See  COVERTUBE. 

False  Judgment,  2. 

ABATEMENT  (OF  SUIT.) 

Where  a  defendant  is  in  execution 
and  the  plaintiff  dies,  a  rule  may  be 
made  absolute  in  the  first  instance, 
for  his  discharge,  on  production  of 
an  affidavit,  by  the  next  of  kin,  that 
it  is  not  his  intention  to  prove  any 
will,  or  take  out  administration. 
Gore\.  Wright,  864 

ABUTTALS. 

A  description  of  a  close  by  two 
abuttals  only,  is  a  sufficient  compli- 
ance with  the  rule  of  H.  T.,  4  Wm.  4. 
Trespass,  1 .    North  v .  Ingamells,  1 5 1 

ACCEPTOR- 
See  De  Injubia,  1. 

VARIANCSy  12. 

In  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
declaration  stated  that  '*  certain  per- 
sons using  the  name,  style,  and  firm 
of  M'Lcod  and  Co.,  made  their  bill, 


AFFIDAVIT. 

&c.  :*'  Held,  bad  on  special  demurrer, 
it  not  being  alleged  in  what  name 
they  made  it.  BtUl  v.  Garden,    656 

ADDITION. 
See  Affidavit,  (Entitling),  4. 

ADMINISTRATION  BOND. 
See  Wbit  (of  Inquiry). 

ADMINISTRATOR. 
See  Abatement  (of  Suit). 

ADMISSION. 
See  Traverse. 

AFFIDAVIT. 

See  Arbitration,  2. 
Ejectment,  17. 
Exchequer,  (Jurisdiction  of). 

1 .  If  an  affidavit  be  duly  entitled  in 
the  Court,  it  is  sufficient  in  the  jurat 
to  describe  the  person  before  whom 
it  is  sworn  as  "  a  commissioner,  &c." 
Burdekin  v.  Potter  and  Others,   134 

2.  An   affidavit   intituled   in    the 
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AFFIDAVIT,  kc. 


ALLOCATUR,  &c. 


Court  of  Queen's  Bench,  which  ap- 
pears by  the  jurat  to  hare  been 
sworn  by  a  commissioner  of  the  Court 
of  Exchequer,  cannot  be  used  in  a 
matter  pending  in  the  Court  of 
Queen's  Bench.  A  rule  having  been 
discharged  on  this  objection,  the 
Court  allowed  the  application  to  be 
renewed  on  amended  affidavits. 
Shaw  V.  Perkin,  306 

3.  Where  an  affidavit  is  re-sworn, 
it  need  not  be  signed  again  by  the 
deponent.     Liffin  v.  Pitcher^       767 

4.  The  rule  of  Reg.  Gen.,  H.  T. 
2  Wm.  4,  s.  6,  as  to  swearing  affi- 
davits before  the  attorney  in  the 
cause,  does  not  apply  to  proceedings 
on  the  Crown  side  of  the  Court. 
Regina  v.  Mizen,  865 

5.  Where  an  affidavit  has  been  used 
on  one  rule,  it  cannot  be  used  on 
another,  to  prove  facts  stated  in  it, 
which,  though  material  on  the  second 
rule,  were  immaterial  on  the  first,  lb. 

AFFIDAVIT,  (ENTITLING). 
See  Affidavit,  1,  2. 

1.  An  affidavit  in  support  of  an 
application  to  issue  execution  on  a 
judgment  obtained  in  the  Court  of 
Common  Pleas  at  Lancaster,  under 
the  4  &  5  Wm.  4,  c.  62,  should  pur- 
sue the  language  of  the  31st  section, 
and  should  be  entitled  in  the  Court 
in  which  the  application  is  made. 
Wigden  v.  Birt^  93 

2.  In  a  cause  between  J.  S.  and 
G.  S.  "  the  elder,"  an  affidavit  was 
entitled  in  the  names  of  the  parties, 
omitting  the  words  "the  elder:'* 
Held^  sufficient.  Singleton  v.  George 
Johnson^  the  Elder^  356 

3.  In  an  action  which  was  de- 
scribed in  the  writ  of  summons  as 
William  Jones  v.  John  Elridge  ;  the 
defendant  applied  to  set  aside  the 
service  of  the  writ,  on  the  ground  of 
irregularity.  The  affidavit  was  en- 
titled fVilliam  Jones  v.  John  Adams 
Elridge,    sued   as    John    Elridge; 


the  Court  held  that  the  affidavit  was 
well    intituled.     Jones  v.    Elridge^ 

710 
4.  If  no  addition  is  given  to  the 
surname  of  the  party  in  the  title  of 
an  affidavit,  it  will  be  assumed  to  be 
the  name  of  the  elder,  and,  therefore, 
such  an  affidavit  may  be  used  in  a 
cause  where  one  of  the  parties  is 
described  as  "  the  elder,"  the  names, 
in  other  respects,  agree.  Young  v. 
Voungy  the  Elder,  865 

AFFIDAVIT  (OF  DEBT). 
See  Capias,  L 

An  affidavit  of  debt  stated  the  de- 
fendant to  be  indebted  to  the  plain- 
tiff "  in  the  sum  of  22/.  and  upwards 
upon  the  balance  of  accounts  for 
goods  sold  and  delivered  to  the  de- 
fendant at  his  request :''  Meldy  suffi- 
cient.    Kenrick  v.  Davis,  347 

AFFIDAVIT  (IN  REPLY). 

Semble,  that  the  Court  will  not 
allow  affidavits  in  reply,  to  be  used, 
although  it  is  suggested  that  injus- 
tice will  be  the  result  of  the  refusal 
Bury  V.  Clench,  848 

AGENT. 

See  Ejectment,  16. 

Rule  (to  Compute)  5,  6. 

AGREEMENT. 
See  Stamp,  1,  2,  7. 

ALIEN. 
See  Pleas  (Sevekal),  3. 

ALTERATION. 

See  Declaration,  2. 
Stamp,  6. 

ALLOCATUR  (OF  MASTER). 

See  Attachment,  3. 
Taxation,  1. 


AMENDMENT. 
See  Arbest,  1,  2. 
Capias,  1. 
Contract,  3. 
Sheriff,  6. 
Variakce,  2,  8.  9. 
Veiiihs  de  Novo,  I . 
Wkit  of  Trial,  1 1. 

1.  The  Court  amended  a  writ  of 
summoDs  by  altering  the  cause  of 
actioD  from  "  debt"  to  "  promiscB," 
io  order  to  save  the  Statute  of  Limi- 
tations, although  more  than  four 
monthH  had  elapsed  frnm  the  date  of 
the  writ,  and  no  service  had  been 
efiected.     Eecleg  v.  Cole,  34 

2.  Where  an  application  is  made 
bf  one  of  several  execution  creditors 
to  amend  the  indorsement  on  u  writ 
by  increasing  the  amount  of  the  sum 
to  be  levied,  the  other  creditors  and 
the  officer  to  whom  it  is  directed 
should  be  made  parties  to  the  role. 
Hammond  v.  Navin,  351 

3.  To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  the  plaintiff's  dis- 
charge under  the  Insolvent  Act,  al- 
leging that  his  effects  vested  in  the 
assignee  by  assignment  by  deed,  in- 
stead of  by  order  under  the  1  &  2 
Vict.  c.  110,  s.  37.  The  plaintiff 
took  issue  on  the  assignment  by 
deed,  and  gave  notice  of  trial  for  the 
loth.  On  Tuesday,  the  8th,  a  sum- 
mons was  taken  out  to  amend  the 
plea,  which  was  heard  on  the  follow- 
ing Thursday  when  the  application 
was  refused.  On  Saturday,  the  1 3th, 
a  similar  application  was  made  Io  the 
Court:  Held,  that  the  application 
was  not  too  late,  as  the  rule  with  re- 
spect to  setting  aside  proceedings  for 
irregularity,  did  not  apply  to  amend- 
ments,     ffelc/i  v.  ffall,  365 

ANNUITY. 

See  VARtAMCK,  9. 

A  memorial  of  an    annuity-deed. 
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under  63  Geo.  3,  c  141,  a.  2,  must 
state  the  names  of  all  the  parties  to 
it,  although  one  of  them  may  take  no 
interest  under  it,  or  have  executed  it. 
Hugffim  v.  Coales,  827 

APPEAL. 
See  Qdabter  Sessions. 

APPEARANCE. 
See  DiSTRiHOAS,  8. 

APPLICATION  (RENEWED). 
See  ATTBSTiNa  Withus,  3. 

APOTHECARY. 

1.  A  person  suing  as  an  apothecary 
need  not  give  evidence  of  his  identity 
with  the  person  named  in  the  certi- 
ficate to  practise  granted  by  the 
Apothecaries'  Company.  Simpton 
V.  Dismore,  357 

2.  In  an  action  to  recover  the 
amount  of  a  chemist's  hill,  it  being 
suggested  that  the  items  are  properly 
vrithin  the  scope  of  an  apothecary  s 
profession,  the  proper  question  for 
the  jury  is,  under  the  55  Geo.  3, 
c.  194,  ss.  14  &  28,  whether  the 
plaintiff  has  acted  as  an  apothecary, 
and  not  whether  he  has  charged  as  a 
chemist  or  an  apothecary.  Rich- 
mond V.  Cole$,  560 

ARBITRATION. 
See  Monet  Hai>  and  Reckivfj>. 
New  Trial,  4. 
Variance,  1. 

1.  The  superiorCourts  have  power 
to  eall  upon  a  party  to  an  award,  (the 
submission  to  which  has  been  made 
a  rule  of  Court,)  to  shew  cause  why 
he  should  not  pay  the  amount  award- 
ed ;  and  such  mie  may  be  moved  for 
before  the  lime  limited  for  applying 
to  set  aside  the  award  has  expired, 
and  upon  its  being  made  abaoltue, 
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of  objection  were  sufficiently  stated 

in  the  rule.     2ndlj.  That  the  award 

was  good.     Dunn  y.  fVar Iters,    626 

14.  Where  a  cause  and  all  matters 

in  difference,  were  referred  to  a  legal 

^itrator,  pending  a  demurrer  to  one 

**  defendant's  pleas,  and  the  ar- 

by  hie  award,  directed  judg- 

entered  on  that  demurrer 

-lant,  the  Court  refused 

-vard  on  that  ground. 

a.   Administratrix, 

679 
.ere  in  an  action  of  replevin 
.c  against  a  defendant  and  his 
^•,  tlie  defendants  avowed  for  an 
dnnuity  charged  upon  an  estate,  in 
which  the  plaintiff  had  a  life  interest, 
and  the  Court  at  various  stages  of  the 
proceedings,  interfered  to  enable  the 
wife  to  continue  the  suit,  in  opposi- 
tion to  the  wishes  of  the  husband, 
and  the  cause  and  all  matters  in  dif- 
ference were  referred,  and  the  arbi- 
trator directed  a  verdict  to  be  entered 
for  the  defendant  in  the  action  and 
ordered  a  further  sum  to  be  paid  to 
the  wife  by  the  plaintiff  in  respect  of 
arrears  which  had  accrued  due  since 
the  commencement  of  the  suit,  the 
Court  granted  an  attachment  for  the 
non-payment  of  those  arrears  to  the 
wife,  even  though  it  was  sworn  that 
the  arrears  had  been  paid  to  the  hus- 
band upon  demand  made  by  him. 
Wynne  y.  Wynne  and  Wife,       723 

ARREST. 

See  Attorney,  1. 
Capias,  1. 

Capias  ad  SATisFAcnsNouM. 
Decree  in  Equity. 

1.  Where  the  defendant  was  on 
the  point  of  quitting  England,  and 
the  plaintiff  obtained  a  Judge's  order 
to  hold  him  to  bail  for  422/.,  but  in- 
dorsed the  capias  for  422/.  13^.  4c/. 
which  was  the  amount  of  the  debt, 
the  Court  allowed  the  capias  to  be 
amended  on  payment  of  costs,  the  de- 
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ncecution  may  issue  uuder  the  I  &  2 
Vict.  c.  1 10,  s.  18. 

2.  An  affidavit  of  the  due  eolarge- 
ment  of  the  time  for  making  the 
award  is  not  necessary  on  making 
such  an  application.     Doe  v.  Auuj/, 

23 

3.  The  order  of  reference  autho- 
rized the  arhitrator  to  enlarge  the 
time  to  the  2nd  of  November,  1841, 
"  or  to  such  other  or  utlerior  day,  as 
the  said  arbitrator  shall  ultimately 
appoint  and  signify  in  writiog  under 
his  hand,  to  be  indorsed  on  the  said 
order  of  reference :''  Held,  that  the 
enlargements  subsequent  to  the  2nd 
of  November,  1841,  only  need  be  in- 
dorsed on  the  order  of  reference. 
Daviton  v.  Gauntfel  and  Another, 

198 

4.  Where  arbitrators  differ,  and 
the  case  is  referred  to  an  umpire,  anil 
one  of  the  parties  requests  him  to 
recall  the  witnesses,  and  he  declines 
to  do  so,  and  decides  on  the  notes  of 
the  arbitrators,  the  award  will  be  set 
aside.  In  the  matter  of  Arbitration 
of  Jenkiia  and  Wife  and  others,  276 

5.  Where  the  Master  has  taxed 
easts,  as  between  attorney  and  client, 
pursuant  to  the  directiens  of  an 
award,  which  directions,  it  is  sug- 
gested, are  an  (.'xcese  of  aathority  on 
the  part  of  an  arbitrator,  the  Court 
will  not  direct  the  taxation  to  be 
reviewed,  the  proper  preliminary 
step  being  to  move  to  set  aside  the 
award.     Bartle  v.  Mtugrave,       325 

6.  Where  a  cause  and  matters  in 
dispute  are  referred  to  an  arbitrator, 
it  is  sufficient  for  him,  in  his  award, 
to  state  that  he  finds  the  plaintiff, 
"  has  no  cause  of  action,"  without 
making  any  reference  to  matters  in 
dispute,  independent  of  the  action, 
it  not  being  shewn  that  any  matters 
in  dispute,  beyond  the  action  were 
brought  before  him.  Wyatt  v. 
Cumeli,  327 

7.  Where  it  is  sought  to  set  aside 
and  not  to  enforce  an  award,  it  is 
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the  plaintiflF,  erected  a  stone  wall  in 
place  of  a  brick  wall.  The  plaintiff 
joined  issue  on  the  two  first  pleas, 
traversed  the  3rd,  6th,  and  7th,  re- 
plied de  injuria  to  the  4th,  and  de- 
murred to  the  6th,  the  case  was 
referred  to  an  arbitrator,  who  award- 
ed a  general  verdict  for  defendant. 

Heldy  that  the  award  was  not  un- 
certain, inconsistent,  or  repugnant, 
and  .that  it  was  unnecessary  fur  the 
arbitrator  to  assess  contingent  da- 
mages on  the  demurrer,  neither  party 
having  requested  him  to  do  so. 
Cooper  V.  Langdon^  392 

12.  A  cause  was  referred  by  order 
of  Nisi  Prius,  "  the  costs  of  the  cause  i 
to  abide  the  event,  the  costs  of  the 
reference  and  award  to  be  in  the  dis- 
cretion of  the  arbitrator,  who  shall 
ascertain  the  same." 

Held^  that  the  arbitrator  was  bound 
to  determine  the  amount  of  the  costs 
of  the  reference  and  award,  but  the 
party  having  consented  td waive  those 
costs,  the  Court  allowed  the  residue 
of  the  award  to  stand.  Morgan  v. 
SmUh,  617 

13.  A  declaration  on  a  building 
agreement  alleged  as  a  breach  that 
defendant  did  not  supply  the  plaintiff 
with  timber  whereby  he  was  prevented 
from  completing  the  work.  The  de- 
fendant pleaded,  first,  non  assumpsit ; 
secondly,  that  he  did  supply  timber. 

The  cause  and  all  matters  in  dif- 
ference were  referred  to  an  arbitrator, 
who  found  for  the  plaintiff  on  so  much 
of  the  first  issue  as  related  to  the 
agreement,  and  for  the  defendant  on 
the  residue  and  the  second  issue.  It 
appeared,  by  affidavit,  that  a  further 
breach  was  set  up,  before  the  arbitra- 
tor, in  respect  of  the  defendant  hav- 
ing neglected  to  supply  the  plaintiff 
with  "  slates."  A  rule  nisi  was  ob- 
tained to  set  aside  the  award,  on  the 
grounds,  first,  that  the  arbitrator  had 
not  awarded  on  a  matter  submitted 
to  him  ;  secondly,  that  the  award  was 
not  final.    Held^  Ist,  that  the  grounds 


of  objection  were  sufficiently  stated 
in  the  rule.  2ndly.  That  the  award 
was  good.     Dunn  v.  Warlters^   626 

14.  Where  a  cause  and  all  matters 
in  difference,  were  referred  to  a  legal 
arbitrator,  pending  a  demurrer  to  one 
of  the  defendant's  pleas,  and  the  ar- 
bitrator, by  his  award,  directed  judg- 
ment to  be  entered  on  that  demurrer 
for  the  defendant,  the  Court  refused 
to  set  aside  his  award  on  that  ground.  ^ 
McUhew  V.  Davis,  Administratrix^ 
Sfc,  of  Bates,  679 

16.  Where  in  an  action  of  replevin 
brought  against  a  defendant  and  his 
wife,  the  defendants  avowed  for  an 
annuity  charged  upon  an  estate,  in 
which  the  plaintiff  had  a  life  interest, 
and  the  Court  at  various  stages  of  the 
proceedings,  interfered  to  enable  the 
wife  to  continue  the  suit,  in  opposi- 
tion to  the  wishes  of  the  husband, 
and  the  cause  and  all  matters  in  dif- 
ference were  referred,  and  the  arbi- 
trator directed  a  verdict  to  be  entered 
for  the  defendant  in  the  action  and 
ordered  a  further  sum  to  be  paid  to 
the  wife  by  the  plaintiff  in  respect  of 
arrears  which  had  accrued  due  since 
the  commencement  of  the  suit,  the 
Court  granted  an  attachment  for  the 
non-payment  of  those  arrears  to  the 
wife,  even  though  it  was  sworn  that 
the  arrears  had  been  paid  to  the  hus- 
band upon  demand  made  by  him. 
Wynne  v.  Wynne  and  Wife,       723 

ARREST. 

See  Attorney,  1. 
Capias,  1. 

Capias  ad  SATiSFAcnsNouM. 
Decree  in  Equity. 

1.  Where  the  defendant  was  on 
the  point  of  quitting  England,  and 
the  plaintiff  obtained  a  Judge's  order 
to  hold  him  to  bail  for  422/.,  but  in- 
dorsed the  capias  for  422/.  13«.  4c/. 
which  was  the  amount  of  the  debt, 
the  Court  allowed  the  capias  to  be 
amended  on  payment  of  costs,  the  de- 
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fendant  to  be  discharged  out  of  cus- 
tody, on  paying  into  Court,  422/.  and 
20/.  for  costs,  to  be  taken  out  on 
perfecting  special  bail.  Plock  v. 
Pacheo,  380 

2.  Where  an  affidavit  upon  an  ap- 
plication for  a  capias,  under  the  1  & 
2  Vict.  c.  110,  s.  3,  described  the 
plaintiff  as  J.  R.,  ^*  one  of  the  public 
officers  of  the  Western  district  Bank- 

•  ing  Company  ybr  Devon  and  Cam- 
Vfallf"  but  the  words  "  for  Devon  and 
Comwair  were  omitted  in  the  capias, 
the  Court  discharged,  without  costs, 
a  rule  nisi  for  the  defendant's  dis- 
charge out  of  custody,  upon  the 
plaintiff  filing  an  affidavit  correspond- 
ing with  the  writ.  Richards,  Public 
Officer,  Sfc.  v.  Dispraile,  384 

3.  The  Court  has  no  power  under 
the  1  &  2  Vict.  c.  110,  s.  3,  to  order 
a  defendant  to  be  arrested,  but  the 
application  must  be  made  to  a  Judge 
at   Chambers.      Barnett  v.    Craw, 

774 

4.  Where  a  defendant  seeks  to  be 
relieved  from  the  consequences  of  a 
Judge's  order,  enabling  the  plaintiff 
to  issue  a  writ  of  capias  under  the  1 
h  2  Vict.  c.  1 10,  it  is  not  necessary 
that  he  should  bring  the  affidavits 
before  the  Court  on  which  that  order 
was  obtained,  if  he  does  not  seek  to 
impeach  the  grounds  upon  which  it 
was  obtained,  but  where  he  seeks  to 
shew  that  the  order  has  been  granted 
upon  insufficient  grounds,  he  must 
bring  such  affidavits  before  the  Court. 
Nefdham  v.  Bristow,  700 

5.  It  is  the  course  of  practice  that 
the  affidavits  in  support  of  an  appli- 
cation to  a  Judge  at  Chambers,  are 
filed  with  the  Judge's  clerk,  who  re- 
turns them  to  the  Rule  Office  on  the 
last  day  of  Term ;  where  such  affida- 
vits are  required  to  be  produced  be- 
fore the  ordinary  time  for  returning 
them,  the  proper  course  is  to  give 
notice  to  the  Judge's  clerk  to  that  ef- 
fect, lb, 

6.  The   Court   have   the   power, 

I 


under  the  6th  sect,  of  the  1  &  2  Vict 
c  1 10,  to  order  a  bail  bond  to  be  given 
up  to  be  cancelled.  lb, 

7.  A  captain  of  a  steamer  trading 
between  an  English  port  and  Ham- 
burgh, and  about  to  depart  on  one  of 
his  regular  voyages,  is  not  a  penon 
about  to  quit  England  within  the 
meaning  of  the  1  &  2  Vict,  c  110, 
s.  3.     Atkinson  v.  Blake,  M9 

ARREST,  (OF  JUDGMENT). 
See  Variance,  3. 

ARREST  (WITHOUT    PROBA- 
BLE CAUSE). 

The  pluntiff  declared  in  trespass ; 
and  alleged  that  the  defendant  as- 
saulted him  and  forced,  and  com- 
pelled him  to  go  along  certain  puUic 
streets,  to  a  station  house,  and  from 
thence  to  a  police  office,  where  he 
preferred  against  him  a  certain  un- 
founded charge,  that  he  had  unlaw- 
fully attempted  to  procure  from  him 
a  certain  blank  check -book ;  the  de- 
fendant pleaded  that  the  plaintiff  had 
unlawfully  endeavoured  to  obtain  i 
blank  check-book  from  him,  by  pre- 
tending to  one  G.  A.,  that  he  wai 
the  servant  of  one  P.  T.,  who  kept  i 
banking  account  at  the  house  of  the 
defendant,  and  inducing  the  said  G. 
A  to  go  to  the  house  of  the  defend- 
ant, and  ask  for  a  blank  check-book 
for  the  said  P.  T. ;  that  the  said  G. 
A.  asked  for  the  check -book,  saying 
that  he  wanted  it  for  the  said  P.  T., 
and  that  he  had  been  sent  by  the 
plaintiff,  who  was  over  the  way, 
whereas  in  truth,  the  said  P.  T.  was 
not  the  master  of  the  plaintiff,  nor 
had  employed  or  directed  the  said 
plaintiff  to  procure  the  said  book  for 
him ;  that  the  defendant  thereupon 
having  good  and  probable  cause  of 
suspicion,  and  having  reason  to  sup- 
pose that  the  plaintiff  had  unlawfully 
endeavoured  to  obtain  a  blank  check- 
book from  him  for  unlawful  and  un- 
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authorized  purposes,  gave  him  into 
custody,  &c.  Held^  that  the  plea 
was  bad,  first,  as  alleging  no  com- 
plete offence  to  have  been  committed 
by  the  plaintiff,  under  the  7  &  8  Geo. 
4,  c.  29,  s.  53,  in  respect  of  which  he 
was  authorized  to  give  the  plaintiff 
into  custody  under  sect.  63  of  that 
act ;  and  also  for  that  it  alleged  no 
intention  on  the  part  of  the  plaintiff 
to  cheat  and  defraud  the  defendant. 
Mathews  v.  Biddulphy  216 

ARTICLED  CLERK. 
See  Attorney,  (Admission  op). 

L  Where  a  clerk  had  regularly 
served  under  his  articles,  but  in  con- 
sequence of  his  master  absconding, 
he  is  unable  to  procure  the  articles 
of  clerkship  which  he  had  left  with 
him,  the  Court  allowed  him  to  be  ad- 
mitted without  producing  the  articles, 
a  certificate  of  enrolment  being  pro- 
duced.    Ex  parte  Nichoils,         263 

2.  Where  an  attorney  to  whom  an 
articled  clerk  has  served  part  of  his 
time  has  absconded,  the  Court  will 
allow  him  to  be  examined  without 
producing  the  usual  testimonials  from 
him  as  to  service,  &c.  Ex  parte 
Henry  Carry  565 

ASSAULT. 
See  Contempt  (of  Court). 

ASSIGNEE. 

See  Attorney  and  Client,  6. 
Ejectment,  1L 
Laches,  4. 
Pleas,  (Several),  8. 

ASSIGNMENT. 
See  Breaches. 

ATTACHMENT. 

See  Affidavit,  5. 

Arbitration,  1,  8,  9. 
Award,  2. 


See  Ejectment,  4. 
Elisors,  2. 
Habeas  Corpus. 
Sheriff,  4. 
Waiver,  1. 
Witness,  1,  2. 

1.  Where  money  has  been  wrong- 
fully detained  by  an  attorney  from 
his  client,  and  a  rule  requiring  him 
to  pay  that  money  over  has  been 
made  absolute  against  him,  it  being 
clearly  shewn  that  he  was  aware  of 
what  the  rule  required  him  to  do,  the 
Court  granted  a  rule  for  an  attach- 
ment absolute  in  the  first  instance^ 
he  not  having  complied  with  the  rule. 
Ex  parte  Burgin,  292 

2.  Where  a  defendant  has  been 
arrested  and  given  bail  to  the  sheriff, 
under  the  1  &2  Vict.  c.  110,  the  plain- 
tiff,  by  declaring  in  chief,  does  not 
waive  his  right  to  attach  the  sheriff 
for  not  bringing  in  the  body.  The 
Queen  v.  The  Sheriff*  of  Montgo- 
meryshire^  In  re  Rogers  v.  Asdey^ 

888 

3.  Where  the  defendant  seeks  to 
obtain  an  attachment  against  the 
guardian  of  the  plaintiff,  by  whom  he 
sues  for  non-payment  of  costs  pur- 
suant to  the  Master's  allocatur,  and 
the  demand  is  made  under  a  power 
of  attorney,  a  copy  of  the  power  of 
attorney  must  be  left  with  the  gusr- 
dian  ;  and  the  rule  for  attachment  is 
absolute  in  the  first  instance.  Pricey 
an  infant  suing  by  his  Guardiany  v. 
Duggany  709 

ATTESTING  WITNESS. 

1.  Upon  a  motion  to  enter  up 
judgment  upon  an  old  warrant  of  at- 
torney, the  absence  of  the  affida\at 
of  the  attesting  witness  is  sufficiently 
supplied  by  an  affidavit  stating  va- 
rious unsuccessful  endeavours  to 
find  him,  and  also  stating  an  admis- 
sion by  the  defendant  of  his  own 
liability,  and  an  acknowledgment  by 
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ATTORNEY. 


ATTORNEY  AND  CLIENT. 


him  of  the  handwriting  of  the  at- 
testing witness.     Reid  v.  Ford^  1 87 

2.  In  order  to  compel  the  attesting 
witness  to  an  agreement  of  reference 
to  make  an  affidavit  of  its  execution, 
the  affidavit,  and  the  expenses  at- 
tending the  making  it,  ought  to  be 
tendered.     Ex  parte  Pike,  275 

3.  Where  it  is  sought  to  enforce 
an  undertaking,  to  which  there  is  an 
attesting  witness,  an  affidavit  by  him 
of  the  execution  must  be  produced  ; 
and  if  the  rule  is  discharged  for  want 
of  such  an  affidavit,  the  application 
cannot  be  renewed.  Ex  parte  Has- 
lekam,  792 

ATTORNEY. 
See  Affidavit,  4. 

EjECTBCBNT,  2. 

Judgment  (as  in  case  op   a 
Nonsuit),  5. 

1.  If  an  attorney  is  shewn  to  be 
about  to  quit  England,  he  may  be 
arrested  pursuant  to  1  &  2  Vict.  c. 
110,  s.  3,  notwithstanding  his  being 
an  officer  of  the  Court.  Thomson  v. 
Moore,  283 

2.  Where  an  attorney,  in  the  pro- 
gress of  a  case,  has  been  guilty  of 
misconduct  which  amounts  to  an  in- 
dictable offence,  the  Court  will  en- 
tertain an  application  to  strike  him 
off  the  roll,  though  they  will  not  call 
upon  him  to  answer  the  matters  of 
an  affidavit.     Stephens  v.  ffill,    669 

3.  It  is  a  sufficient  ground  for 
striking  an  attorney  off  the  roll,  that 
he  procured  a  witness  of  the  adverse 
party  to  keep  out  of  the  way  at  the 
trial.  lb, 

4.  The  Court  will  not  compel  an 
attorney  to  answer  the  matters  in 
the  affidavit,  where  if  the  facts  sug- 
gested in  the  affidavit  exist,  they 
might  be  the  foundation  of  an  in- 
dictment.    Robertson  v.  Mills,    772 

5.  Where  an  attorney  has  con- 
sented to  an  order  to  refer  his  bill 
for  taxation,  in  a  case  not  within  the 


2  Geo.  2,  c  23,  s.  23,  the  Court,  by 
its  genera]  jurisdiction,  may  order 
him  to  pay  the  costs  of  taxation,^  if 
more  than  one-sixth  be  taken  off. 
Peters  v.  Sheehan,  943 

ATTORNEY,  (BILL  OF). 
See  Taxation,  2. 

ATTORNEY  AND  CLIENT. 

See  Attachment,  1. 
SsiALL  Debtor,  2. 

1.  Where  an  instrument  is  called 
for  at  a  trial,  and  not  produced,  the 
attorney  of  the  party  required  to 
produce  it,  may  be  asked  whether  he 
(the  attorney,)  has  it  in  his  posses- 
sion, the  object  of  such  question 
being  merely  to  let  in  secondary 
evidence  of  the  contents  of  the  in- 
strument.    Coates  V.  Mudge,       640 

2.  A  warrant  of  attorney  ¥ras  at- 
tested in  the  form  following: ''  Signed, 
8cc.,  by  J.  A.,  in  my  presence,  and  I 
subscribe  myself  as  attorney  for  the 
said  J.  A.,  as  attorney  for  him,  ex- 
pressly named  by  him  to  attest  as  at- 
torney for  these  presents.** 

Held  insufficient,  per  Alderson, 
B.,  Parke,  B.,  dubitante. 

Held,  Per  Curiam,  Assuming 
such  attestation  to  be  bad,  it  is  not 
evidence  of  such  gross  negligence  a« 
to  preclude  the  attorney  of  the  cre- 
ditor from  recovering  his  charges  in 
respect  of  such  warrant  of  attorney, 
it  having  been  set  aside  on  the 
ground  that  the  attestation  was  de- 
1  fective.     Elkington  v,  Holland,  643 

3.  A  witness  who  is  privileged 
from  producing  a  deed,  is  not  bound 
to  give  parol  evidence  of  its  con- 
tents. Davis  V.  Waters  and  Ano- 
ther, 651 

4.  The  attorney  for  the  defendant, 
who  was  also  trustee  for  him,  having 
been  called  as  a  witness  on  the  part 
of  the  plaintiff,  refused  to  produce 
the  trust  deed,  alleging  his  client's 
privilege,  A 


ATTORNEY,  »cc. 


AWARD. 


975 


o.  It  appeared  that  he  had  not 
read  the  deed  until  the  day  of  trial, 
when,  at  the  suggestion  of  his  counsel, 
he  obtained  it  from  the  defendant, 
and  ascertained  its  contents  in  their 
presence :  Held,  that  the  witness's 
knowledge  of  the  contents  of  the 
deed  was  acquired  in  his  professional 
character,  and  that,  therefore,  he 
was  not  bound  to  produce,  or  state 
its  contents.  Davis  v.  Waters  and 
Another,  65 1 

6.  If  an  act  of  bankruptcy  has 
been  committed  by  a  trader,  by 
making  an  assignment  of  all  his  pro- 
perty for  the  benefit  of  his  creditors, 
and  information  of  that  fact  is  com- 
municated to  the  attorney  of  an  ex- 
ecution creditor,  previous  to  the  is- 
suing of  a  fi.  fa.  sued  out  by  such 
attorney,  it  is  sufficient  to  invalidate 
the  execution  as  against  the  as- 
signees, notwithstanding  the  2  &  3 
Vict.  c.  29,  s.  1,  and  although  the 
fiat  issued  after  the  writ  was  lodged 
with  the  sheriff.  RothweU  v.  Tim- 
breU,  778 

7.  A  defendant's  attorney  has  no 
such  interest  in  the  event  of  a  suit 
as  to  prevent  the  defendant  from 
consenting  to  a  stay  of  proceedings, 
without  costs.    Quested  v.  CalUSf  888 

ATTORNEY,  (ADMISSION  OF). 

The  Court  will,  under  special  cir- 
cumstances, allow  an  articled  clerk 
to  put  up  his  notices,  after  the  com- 
mencement of  Easter  Term,  for  the 
purpose  of  admission  on  the  last  day 
of  Trinity  Term.  Ex  parte  Ben- 
jamin Chandlery  814 

ATTORNEY,  (RE-ADMISSION 

OF). 

In  support  of  a  motion  for  the  re- 
admission  of  an  attorney,  without 
giving  the  usual  notices,  it  was  sworn 
that  he  had  practised  up  to  the  month 
of  June,  1840,  supposing  his  certifi- 
cate to  have  been  regularly  taken 


out ;  but  that  on  the  10th  of  that 
month,  the  last  day  but  two  of  T.  T., 
an  affidavit  had  been  filed,  in  a  cause 
in  which  the  applicant  acted  as  at- 
torney, stating  that  his  certificate 
had  not  been  obtained  for  the  years 
1832,  1834,  and  1836;  that  being 
resident  in  the  country,  he  had  re- 
gularly transmitted  to  his  son,  who 
acted  as  his  London  agent,  and  who 
was  since  dead,  the  necessary  funds 
for  procuring  his  certificate,  and  that 
he  had  first  learned  the  fact  of  his 
having  omitted  to  do  so,  on  his  read- 
ing the  affidavit  before  named :  The 
Court,  in  the  following  M.  T.,  under 
such  circumstances,  there  being  no 
opposition  offered,  allowed  the  appli- 
cant to  be  re-admitted  at  once,  on 
payment  of  the  arrears  of  duty,  and 
a  nominal  fine.  Ex  parte  Robert 
Dawson  Legh,  188 

AWARD. 

See  Abbitration. 

Rule,  (Sebyice  of),  2. 

1.  A  party  to  whom  money  was  due 
by  award,  filed  an  affidavit  of  debt 
in  the  Court  of  Bankruptcy,  under 
the  1  &  2  Vict.  c.  1 10,  s.  8,  the  de- 
fendant gave  a  bond,  with  sureties 
conditioned  for  payment  of  the 
money,  but  omitting  the  alternative 
in  the  statute,  of  rendering  himself 
to  custody :  Held,  that  the  plaintiff 
was  not  precluded  by  the  proceeding 
from  enforcing  the  award  by  rule  of 
Court.     Mendellv.  TyrreU^        458 

2.  On  shewing  cause  against  a 
rule  requiring  a  party  to  shew  cause 
why  a  certain  sum  should  not  be 
paid  pursuant  to  an  award,  in  order 
to  issue  execution  pursuant  to  1  &  2 
Vict.  c.  110,  s.  18,  it  is  competent 
to  take  any  objection  which  would 
be  available  on  shewing  cause  against 
a  rule  for  an  attachment  for  non- 
performance of  an  award ;  and, 
therefore,  if  it  is  doubtful  whether 
the  award  is  good,  the  Court  will 


976 


BANKRUPT. 


BILL  (PRODUCTION  OF). 


not  make  a  rule  absolute  for  pay- 
ment of  the  money,  pursuant  to  the 
award.     Spencey,  Clarkson,       837 

BAIL. 
See  Deposit  in  lieu  op  Bail. 

Where  a  cause  has  been  removed 
from  the  Lord  Mayor's  Court  by  cer- 
tiorari, on  the  part  of  the  defendant, 
and  the  plaintiff  serves  the  defend- 
ant with  a  common  rule  for  a  proce- 
dendo, the  latter  has  a  right  to  give 
notice  of  justifying  his  bail,  which  he 
has  already  put  in,  and  of  which  he 
has  given  notice  without  waiting 
until  he  is  served  by  the  plaintiff 
with  a  rule  for  better  bail,  and  if  the 
plaintiff  objects  to  such  a  justification, 
he  is  bound  to  attend  before  the 
Judge  when  the  bail  appears  to  jus- 
tify, and  if  he  does  not,  and  the  bail 
are  allowed,  he  has  no  right  to  treat 
the  rule  for  the  allowance  as  a  nul- 
lity and  issue  a  procedendo.  Scar- 
nett  V.  RicCy  333 

BALANCE. 
See  Affidavit  (of  Debt),  1. 

BANKING  COPARTNERSHIP. 
See  Service  (Special). 

A  declaration  at  the  suit  of  a  pub- 
lic officer  of  a  banking  co-partner- 
ship, under  the  7  Geo.  4,  c.  46,  must 
state  that  the  co-partnership  is  car' 
rying  on  business ;  an  allegation  that 
they  are  united  for  that  purpose  is 
bad  on  special  demurrer.  Fletcher, 
Public  Officer,  ^-c,  v.  Crosbie,  Bar- 
imo,  and  Others,  149 

BANKRUPT. 

See  Attorney  and  Client,  6. 
Award,  I. 
Commitment, 
Ejectment,  II. 
Laches,  4. 
Mutual  Credit. 


New  Trial,  3. 
Pleas  (Several),  8. 
Warrant  of  Attorney,  8. 

1.  The  2  &  3  Vict.  c.  29,  has  not 
rendered  valid  executions  on  judg- 
ments, on  warrants  of  attorney,  exe- 
cuted by  seizure,  afler  a  secret  act  of 
bankruptcy,  but  not  completed  by 
sale  of  the  goods  prior  to  the  issuing 
of  the  fiat.  Whitmore  and  others. 
Assignees  of  J,  S,  Viret,  and  T.  R. 
Kitching,   Bankrupts,  v.  Robinson, 

135 

2.  The  Court  will  not  order  a 
bond  given  under  I  &  2  Vict.  c.  110, 
to  be  delivered  up  to  be  cancelled 
on  affidavit  that  defendant  has  ren- 
dered himself  to  gaol  according  to 
the  condition  of  the  bond.  RidUr  v. 
Chappelow,  637 

BARRATRY. 
See  Counts  (Several),  3. 

BARRISTER'S  (NOTES). 
See  Writ  of  Trial,  16. 

BILL  OF  EXCHANGE. 

See  Acceptor. 

Bill  (Production  of) 

Consolidation  (of  Actions). 

Debt,  2. 

Declaration,  1,  2. 

De  Injuria,  1,  2. 

Identity. 

Indorsement. 

Plea  (Issuable),  1. 

Security  (for  Costs),  3. 

Variance.  5. 

BILL  (PRODUCTION  OF). 

After  judgment  for  the  plaintiff  on 
demurrer,  in  assumpsit  on  a  bill  of 
exchange,  the  plaintiff,  (on  going  to 
trial  to  assess  the  damages  and  upon 
other  issues,)  was  held  entitled  to  a 
verdict  for  the  full  amount  of  the 


CAPIAS. 


CAPIAS,  He. 


977 


bill  stated  in  the  declaration,  without 
being  compelled  to  produce  the  bill 
at  the  trial.     Lane  v.  MuUinSy     562 

BREACHES. 
See  Writ  (of  Inquiry). 

The  8  &  9  Wm.  3,  c.  1 1,  8.  8,  does 
not  authorize  any  other  double  plead- 
ing than  the  multiplication  of  such 
breaches  as  were  properly  assigned 
at  common  law ;  therefore,  where  to 
debt  on  bond,  the  defendant  pleaded 
performance  as  to  part  of  the  condi- 
tion and  excuse  for  non-performance 
as  to  the  residue:  Held^  that  the 
plaintiff  could  not  reply  traversing 
the  plea,  and  also  assigning  breaches 
to  the  whole,  but  that  the  assignment 
of  breaches  should  have  been  con- 
fined to  that  part  of  the  condition  to 
which  performance  was  pleaded,  and 
as  to  the  part  of  which  performance 
was  excused,  breaches  should  have 
been  suggested.  Webb  v.  James  and 
Others,  36 

BILL  (OF  LADING). 
See  Stab£P,  8. 

BOND. 

See  Bankrupt,  2. 
Demdbreh,  1. 

CAPIAS. 
See  Arrest,  1,  2,  4. 

1.  The  defendant  having  been 
remanded  under  the  I  8c  2  Vict, 
c.  1 10,  the  plaintiff  arrested  him  on  a 
capias,  issued  under  the  85th  section. 
In  the  affidavit  of  debt,  the  plaintiff 
was  described  as  "  W.  B.,  Jun. :"  in 
the  capias,  the  word  ''Jun.^  was 
omitted.  The  plaintiff's  father  bore 
the  same  names,  and  resided  at  the 
same  place,  the  Court  permitted  the 
writ  to  be  amended  on  payment  by 
the  plaintiff  of  the  costs  of  the  appli- 
cation.    BiitoH  y.  ClappeHoHy     886 

TOL.  I. — w.  8. 


2.  An  indorsement  upon  a  writ  of 
capias,  **  This  writ  was  issued  by 
H.  W.  N.  of  the  Fleet  Prison,  in  the 
parish  of  St.  Bride,  in  the  City  of 
London,"  is  a  sufficient  indorsement. 
Needham  v.  Bristaw,  700 

CAPIAS     AD      SATISFACIEN- 
DUM. 

See  Decree  in  Equity. 
Scire  Facias,  2. 

1.  Where  a  defendant  has  been 
regularly  arrested  on  an  attachment 
out  of  Chancery,  the  fact  of  an  irre- 
gular writ  of  ca.  sa.,  issuing  out  of 
the  Common  Pleas  againstthe  defend- 
ant, after  the  arrest,  does  not  inter- 
fere with  the  right  of  another  plain- 
tiff to  detain  the  defendant,  by  virtue 
of  a  subsequent  ca.  sa.  JVright  v. 
Stanford,  272 

2.  The  Marshal's  return  is  no  proof 
of  the  order  In  which  writs,  by  virtue 
of  which,  the  defendant  is  in  custody, 
were  executed.  lb. 

3.  A  plaintiff  having  obtained 
judgment,  proceeded  against  defend- 
ant for  the  same  cause  of  action  by 
attachment  in  the  Mayor's  Court. 

4.  The  defendant  surrendered  in 
dissolution  of  the  attachment,  and 
while  in  custody  the  plaintiff  issued 
a  ca.  sa..  and  detained  him  thereon : 
Held,  that  the  ca.  sa.  was  not  irre- 
gular.      Chamberlayne    v.     Greeny 

649 

5.  The  want  of  an  original  ca.  sa., 
to  support  a  test.  ca.  sa.,  is  an  irregu- 
larity, which  is  waived  by  allowing 
three  Terms  to  elapse,  after  the  de- 
fendant has  been  arrested  on  the  test, 
ca.  sa.,  before  he  applies  to  set  aside 
the  latter  writ.  TTiamas  v.  Harris,  793 

6.  It  is  no  objection  to  a  test.  ca. 
sa.,  that  it  is  executed  more  than  a 
year  and  a  day  after  it  has  been  issued, 
provided  it  has  been  issued  within  a 
year  after  signing  judgment,  although 
there  is  no  continuance  of  the  writ 
on  the  roll.  lb. 
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COLOUR. 


COMMITMENT. 


CERTIFICATE,  (OF  JUDGE). 
See  Costs,  10,  11. 

1.  In  an  action  of  libel,  a  judge 
has  power  to  certify  under  3  &  4  Vict, 
c.  24,  that  the  grievance  was  wilful 
and  malicious.  Foster  v.  Pointer^  28 

2.  The  Court  has  no  jurisdiction 
to  review  the  discretion  of  a  judge  in 
granting  a  certificate  under  the  3  & 
4  Vict.  c.  24.    Barker  v.  Hollier,  32 

CERTIORARI. 

See  Bail.. 
Costs,  6. 
Indictment,  (Quashing). 

1.  A  conviction  under  the  17  Geo. 
3,  c.  56,  8.  6,  for  embezzling  mate- 
rials, although  confirmed  on  appeal, 
cannot  be  removed  by  certiorari,  tliat 
writ  being  taken  away  by  s.  22  of  that 
statute.     Regina  v.  Cooky  300 

2.  The  court  refused  to  grant  a 
writ  of  certiorari  for  removing  an  in- 
dictment for  perjury  from  the  county 
of  Leicester  to  London,  to  be  tried 
by  a  special  jury,  upon  a  suggestion 
that  the  truth  of  the  evidence  given 
by  the  defendant,  would  depend  upon 
the  result  of  a  long  series  of  accounts, 
and  that  a  point  of  law  was  likely  to 
be  raised  in  his  favour.  Regina  v. 
Morton^  543 

CHANCERY. 

See  Exchequer,  (Jurisdiction 
of),  2. 

MAIilCE. 

CHARTER  PARTY. 
See  Counts,  (Several),  1. 

CHEMIST. 
See  Apothecary,  2. 

COLOUR. 
See  Plea,  1. 


COMMISSIONER. 
See  Affidavit,  1. 

COMMISSIONERS. 

An  act  of  parliament  empowered 
certain  commissioners  to  alter  and 
enlarge  sewers,  ditches,  &c.,  and 
enacted,  that  in  case  any  actkm 
should  be  brought  against  any  person 
for  an3rthing  done  in  pursuance  of  the 
act,  or  in  relation  to  the  matters 
therein  contained,  amends  might  be 
tendered,  and  if  it  should  appear  that 
the  act  was  done  in  parsaaoce  of  or 
under  the  authority  of  the  act,  or 
af^er  sufficient  satis&ction  made  or 
tendered,  the  jury  shoald  find  for  the 
defendant. 

The  defendant,  who  was  one  of  the 
commissioners,  without  the  plaint]£P*t 
cousent,  took  his  land  for  the  purpose 
of  widening  a  ditch,  having  been  first 
told  by  the  clerk  of  the  commis- 
sioners, under  their  direction,  that 
he  might  do  so :  Held^  that  though 
the  commissioners  had  no  power  to 
take  the  land,  yet,  as  the  defendant 
acted  under  the  bona  fide  supposi- 
tion that  he  was  not  exceeding  the 
powers  of  the  act,  he  was  protected 
by  it. 

Before  action  brought,  the  de- 
fendant tendered  10/.  as  amends, 
which  the  plaintiff  refused :  HeU 
that  it  was  not  necessary  to  plead  the 
tender  or  pay  the  money  into  Court 
Jones  V.  Gooday^  914 

COMMITMENT. 
See  Vagrant. 

In  a  commitment  of  a  bankrupt, 
for  not  satisfactorily  answering  ques- 
tions put  to  him  in  the  course  of  an 
examination,  the  questions  and  an- 
swers in  respect  of  which  the  com- 
mitment proceeds  should  be  set  forth 
and  particularised,  and  therefore,  a 
general  allegation  of  the  answers 
having  been  unsatisfactory,   is  not 


CONTEMPT  OF  COURT. 


CONVICTION. 
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sufficient.     In  t/ie  matter  of  Had- 
land,  '       835 

CONCURRENT  WRITS. 

A  sheriff  having  seized  the  de- 
fendant's goods,  under  a  fi.  fa.,  it  was 
agreed  between  the  plaintiff  and  the 
defendant  that  the  sheriff  should 
withdraw  upon  payment  of  part  of 
the  debt^  and  that  the  judgment 
should  stand  as  a  security  for  the  re- 
sidue, which  was  to  be  paid  by  instal- 
ments, and  that  in  default  thereof, 
the  plaintiff  should  be  at  liberty  to 
re-enter  into  possession ;  default  hav- 
ing been  made  in  payment  of  the 
first  instalment,  the  plaintiff  issued  a 
second  fi.  fa.,  without  returning  the 
first :  ffeldf  that  the  second  writ  was 
irregular.  Chapmariy  PubUc  Officer, 
S^,  V.  Bowlby,  83 

CONSENT. 
See  Weit,  (op  Trial),  6. 

CONSENT  RULE. 
See  EiECTfifENT,  9. 

CONSIDERATION. 

See  Contract,  1,  2. 

Landlord  and  Tenant. 
Pleadings,  3. 

CONSOLIDATION   OF  AC- 
TIONS. 

In  two  actions  between  the  same 
parties  on  different  bills  of  exchange, 
the  Court  consolidated  them  after 
issue  joined,  and  notice  of  trial  given, 
upon  payment  of  all  the  costs  of  the 
second  action.  Booth  v.  Payne, 
Same  v.  Same,  348 

CONTEMPT  OF  COURT. 

Where  parties  attending  a  refe- 
rence for  taxation  before  the  Master 
left  the  office  at  the  conclusion  of  the 
reference  for  the  day,  and  one  of 


those  parties,  who,  during  the  re- 
ference, had  insulted  the  other,  then, 
on  the  steps  of  the  Master's  office, 
assaulted  the  latter ;  the  Court  re- 
fused to  grant  an  attachment  against 
the  party  committing  the  assault. 
Ex  parte  Wilton,  805 

CONTINUANCE. 
See  Capias  ad  Satisfaciendum. 

CONTRACT. 
See  STAiiPS,  1. 

1.  The  plaintiff  being  a  cook  in 
the  merchant  service,  entered  into  a 
contract  with  the  defendant,  a  cap- 
tain in  the  navy,  in  command  of  one 
of  H.  M.  ships,  to  undertake  the 
office  of  captain's  cook,  on  board  his 
ship,  on  a  promise  made  by  the  de- 
fendant to  pay  him  wages  beyond  the 
government  pay,  to  which  he  would 
be  entitled ;  in  pursuance  of  that 
contract  he  went  on  board  the  de- 
fendant's ship,  and  performed  the 
duties  of  captain's  cook :  Held,  that 
there  was  a  good  contract  founded 
on  a  good  consideration,  and  that  the 
plaintiff  was  entitled  to  recover  in  an 
action  of  assumpsit  for  work  and  la- 
bour.   Clutterbuck  V.  Coffin,         479 

2.  Qfusre,  whether  the  contract 
or  the  consideration  in  such  a  case 
is  legal,  but  the  illegality,  if  there 
be  any,  cannot  be  taken  advantage 
of  unless  specially  pleaded,    lb, 

3.  Semble,  that  an  objection  being 
taken  at  nisi  prius,  that  the  contract 
should  have  been  specially  declared 
upon,  the  judge  would  have  allowed 
an  amendment.     Ih, 

CONTRACTOR,  (JOINT). 
See  Witness,  7. 

CONVICTION. 
See  Certiorari,  1. 
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COSTS. 


COPYHOLDER. 
Ste  W1TXES8,  4. 

CORONER. 
Sef  Eusou. 

COSTS. 

Sm  AXBITIIATIOK,  12. 

Cebtificatb  (op  Judoe). 
CoL'RT  OF  Requests. 

IllTCBPLEADER,  2,  3. 

Ji'DOE,  (Cebtificatk  or). 
JCDOE,  i^Ordek  of),  I. 
New  TaiAL,  L'.  4. 
NoncE  (to  Admit). 
Nix  TiRL  Record. 
Shbrifp,  1,0. 

1.  \Vhere  a  defeodant  plead*  se- 
veral pleas  (uid  oQe  of  them  which  is 
an  answer  to  the  actioa  is  found  for 
him,  and  others  for  the  plaintitf,  the 
latter  is  entitled  to  the  costs  of  the 
issues  found  for  him,  iDcludtoK  a  por- 
tion of  the  briefs  and  counsers  fees. 
Haxfiwood  V.  Bark,  94 

2.  Where  upon  a  motion  to  review 
the  taxation  of  the  plaintiff's  costs, 
upon  the  ground  that  the  action  was 
brought  for  an  act  doue  under  the 
statute  lOGeo.4.  c.  44,  s.  41,  (the 
Police  Act,)  and  that  the  Judge,  who 
tried  the  cause,  not  having  certified 
his  approbation  of  the  action  and  of 
the  verdict,  the  plointiff  is  not  en- 
titled to  those  costs,  it  is  disputed 
that  the  action  was  commenced  for 
anything  done  in  pursuance  of  that 
statute,  the  Court  will  consult  the 
notes  of  the  Judge  to  decide  that 
question,  and  Memble,  that  they  will 
not  try  it  upon  affidavit.  Bartko- 
fomw  V.  Cart^,  212 

3,  Queen,  whether  the  proper 
form  of  depriving  the  plaintiff  of  bis 
costs  under  that  act,  would  not  be  by 
suggestion.     R. 

4.  Semble,  that  such  a  suggestion 
cannot  he  traversed.     75. 


5.  The  plaintiff  clumed  b 
writ,  57/.  2*.  7rf.,  the  deft: 
pleaded  pajmeot  of  part  bdbi 
tion  brought  and  paid  into  < 
1 91.  1 2f .  Sd. ;  at  the  trial,  it  appi 
that  13/.  part  of  the  sum  pui 
paid  after  action  brought,  and  1 
diet  was  entered  for  13/.     Heb 

Elaintiff  was  entitled  to  costs  a 
igher  scale,  fetciter  t.  Bot/gei 

6.  An  indictment  for  a  libe 
political  dinner,  charged  to  h 
tendency  to  produce  a  riot  si 
dinner,  was  renaoved  by  ceitioi 
the  instance  of  the  defeodaots: 
that  a  person  injured  at  a  riot ' 
took  place  at  that  dinner  was 
person  grieved  within  the  5  W 
M.,  c.  ]  I,  s.  3,  and,  therefbn 
entitled  to  costs,  although  tb 
fendants  were  convicted  on  tli 
dictmeot.  Rtgina  v.  CaUtcoA 
Another, 

7.  An  issue  under  the  6  &  7 
4,  c.  71,  (the  Tithe  Commul 
Act,)  raised  a  question  as  ti 
mode  of  taking  the  tithe  of  ca 
the  plaintiff's  notice  of  the  point 
tended  to  be  raised,  stated  an  ii 
tion  to  raise  one  as  to  the  valiie 
At  the  instance  of  the  defendai 
the  trial,  the  plaintiff  was  pred 
from  going  into  that  question  a 
being  properly  raised  by  the  1 
The  defendant  succeeded,  and  hi 
held  not  entitled  to  the  coats  of 
nesses  brought  by  him  to  the  ta 
to  rebut  the  plaintiff's  evideno 
the  point  as  to  value.  FiA 
Berrelt, 

8.  In  an  action  of  trover  fi>r  g 
seized  under  a  claim  of  toll,  aU 
to  be  due  in  respect  of  landing  t 
at  a  particular  wharf,  it  is  cotnpc 
for  a  defendant  to  set  up  his  claii 
the  toll  under  the  plea  of  "  not 
sessed ;"  the  plaintiff,  therefore, 
a  light  to  be  prepared  with  evidi 
to  rebut  that  claim,  and  he  wil 
allowed  the  costs  of  it,  ahhoogh 
defendant,  at  the  trial,  does  not  f 


COSTS. 


COUNTS,  &c. 
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the  question  as  to  the  rightfulness  of 
that  claim.     fFebh  v.  Tripp,       589 

9.  A  defendant  who  pays  money 
into  Court,  in  an  action  for  an  illegal 
distress,  and  succeeds  upon  the  issue 
of  damages  ultrd,  is  not  entitled  to 
double  costs  under  the  1 1  Geo.  2, 
c.  19,  s.  21.  Hancock  v.  Foulkes,  668 

10.  Where  it  is  sought  to  impeach 
the  exercise  of  the  discretion  of  a 
judge  in  granting  a  certificate  for 
costs  under  the  3  &  4  Vict.  c.  24, 
8. 2,  the  party  must  be  prepared  with 
clear  proof  of  the  allegation,  on 
which  he  seeks  to  support  his  ap- 
plication :  And  where  on  the  execu- 
tion of  a  writ  of  inquiry  before  the 
under- sheriff,  such  a  certificate  was 
granted,  and  a  rule  was  obtained  to 
set  the  certificate  aside,  on  the  ground 
that  the  application  for  it  had  been 
acceded  to,  after  it  had  been  once 
refused,  upon  representations  made 
by  the  jury,  the  Court  held  that  the 
object  of  the  motion  being  to  im- 
peach the  exercise  of  the  discretion 
of  a  judge,  the  party  applying  ought 
to  have  obtained  the  acquiescence  of 
the  under-sheriff  in  his  representation 
of  what  passed  at  the  trial  before  he 
made  his  application.  Prymcy  Esq. 
V.  Brown^  680 

11.  The  plaintiff  in  1837  obtained 
a  verdict  in  trespass  with  \s,  damages, 
and  the  Judge  refused  to  certify  un- 
der 22  &  23  Car.  2,  c.  9,  s.  136.  Afler 
the  passing  of  the  3  &  4  Vict.  c.  24, 
(which  repeals  so  much  of  23  Car.  2, 
as  relates  to  costs,)  the  plaintiff 
signed  judgment,  taxed  his  full  costs, 
and  issued  execution. 

The  defendant  obtained  a  rule  to 
review  the  taxation,  but  before  judg- 
ment was  pronounced,  the  4  &  5  Vict. 
c  28  passed.  The  defendant  ob- 
tained a  rule  to  stay  proceedings 
upon  such  terms  as  the  Court  should 
direct  pursuant  to  that  statute.  The 
Court  stayed  proceedings  on  payment 
of  the  costs  of  the  taxation,  of  signing 
judgment,  issuing  execution,  and  of 


both  rules  ;  and  refused  to  allow  the 
defendant  to  set-off  against  those 
costs  the  costs  of  the  day,  for  not 
proceeding  to  trial.  Roadhnight  v. 
Green  f  910 

COSTS  OF  THE  DAY. 

Where  a  plaintiff  gives  notice  of 
trial  for  one  Sittings  in  Term,  but 
the  cause  does  not  come  on  then,  and 
is  made  a  remanet  to  the  next  Sit- 
tings; and  not  being  re-sealed,  it 
cannot  be  tried  without  consent,  and 
the  defendant's  attorney's  clerk  re- 
fuses to  consent,  and  no  trial  takes 
place,  the  defendant  is  notwithstand- 
ing entitled  to  the  costs  of  the  day. 
Cook  V.  Smith,  861 

COURT,  (POWER  OF). 

See  Arrest,  3,  6. 
Error,  2. 
Stock,  (Charoimo). 

COUNSEL'S,  (SIGNATURE). 
See  Plea,  3. 

COUNTS,  (SEVERAL). 

1.  A  declaration  contained  a  spe- 
cial count,  on  a  charter-party,  from 
which  it  appeared  that  a  certain 
number  of  days  on  demurrage  were 
allowed,  and  a  breach  was  assigned 
in  detaining  the  vessel  for  a  period 
beyond  the  laying  and  demurrage 
days,  but  no  breach  in  non-payment 
of  demurrage  was  assigned;  a  general 
count  for  demurrage  was  also  iutro- 
duced.  Held,  that  the  two  counts 
must  be  considered  as  substantially 
for  the  same  cause  of  action,  and, 
therefore,  ought  not  to  be  allowed. 
TemperUy  v.  Brown^  310 

2.  A  defendant  took  possession  of 
premises  under  a  demise  for  three 
years,  from  Christmas,  1839,  he  con- 
tinued to  occupy  until  the  27th  of 
July,  184!,  when  he  quitted  the  pre- 


.  the 

Held,  in  aa  action  to  recoTer  the 
Rnbsequent  rent,  the  plaintiff  was  not 
entitled  to  a  count  on  the  demise, 
and  also  a  count  for  lua  and  occupa- 
tion, hut  moat  elect.  Arden  v.  Pol- 
len, 612 

3.  In  an  action  on  a  policy  of  in- 
surance, the  Court  refused  to  allow 
a  count  on  a  loss  by  perils  of  the  sea, 
together  with  a  count  on  a  toss  by 
buratry,  or  to  restrain  the  defendant 
from  seltii^  up,  as  a  defence  to  the 
former  count,  that  the  loss  was  occa- 
sioned by  barratry.  Bl^  v.  Shep- 
herd, 880 

COURT  OF  REQUESTS. 

1.  The  acceptance  by  a  ptaiatiff 
of  a  smaller  sum  paid  into  Court,  in 
satisbction  of  his  demand,  is  not,  of 
itself,  evidence  that  no  more  was  due, 
so  as  to  entitle  the  defendant  to  enter 
a  suggestion  under  the  Court  of  Re- 
quests' Acts.      Jorden  v.   Berwick, 

102 

2.  Theformof  the  pleaofpayment 
of  money  into  Court,  does  not  pre- 
clude a  defendant  from  applying  to 
enter  a  suggestion  to  deprive  the 
plaintiff  of  costs.  lb. 

3.  The  judge  upon  a  writ  of  trial, 
has  no  power  to  certify  under  the 
Tower  Ilamlels  Court  of  Requests 
Act,  that  the  plaintiff  had  reasonable 
and  probable  cause  of  action  to  the 
amount   of  51.       Ekiey   \.    Kirbg, 

946 

4.  A  party  suing  in  a  superior 
Court,  a  defeadant  subject  to  the  jur- 
isdiction of  the  Tower  Hamlets  Court 
of  Requests,  is  not  liable  to  pay  costs 
upon  recovering  less  than  \0t.,  if  the 
debt,  at  any  time,  exceeded  5/.     lb. 

COVENANT. 

See  Damages,  4. 


COVERTURE. 

To  debt  on  a  lull  of  exchange 
for  goods  sold,  the  defendant  pie 
her  coverture  id  abatement,  «il 
an  affidavit  of  verification,  anc 
plaintiff  signed  judgment,  ll 
peared  that  the  bill  vu  accepte 
and  part  of  the  goods  deliven 
the  defendant  before  her  mtn 
Held,  that  the  jadgment  was  leg 
but  the  execution  should  be  coni 
to  so  much  of  the  cauaea  of  actit 
accrued  before  the  marriage.  L 
V.  Elisabetk  WeOiur,  tued  a$  £ 
betk  fHHtiamity, 

CROSS  ACTIOS. 
See  JcDGXSHT,  (Recotzbxd^ 

CROWN. 
See  Vabiakce,   10. 

CROWN  SIDE. 
See  Affidatit,  4. 


See  Vehire  Db  Noto,  I,  2. 
WaiT  OF  TuAL,  13,  to. 

1.  In  trespass  for  cutting  into 
carrying  away  the  plaintiff's  land 
measure  of  damage  Is  the  valu 
the  plaintiff  of  the  land  so  taken 
the  expense  which  would  beincu 
in  restoring  it  to  its  original  condi 
Jonet  V.  Gooday, 

2.  The  plaiutiff  having  purch 
goods  of  the  defendant,  secretlj 
sconded  with  the  goods  before 
paid  for  them,  the  defendant  folic 
him,  and  forcibly  retook  the  ff. 
Ifrld,tbat  in  trespass  for  takingtl 
the  measure  of  damage  was  the  t 
of  the  goods,  and  that  the  juiy  c 
not  consider  the  debt  due  from 
plaintiff  to  the  defendant  or  tre 
as  reduced  by  the  retaking.  Gii 
V  Brittan  rtnd  Others. 

3.  Id  trespass   for    entering 


DEBT. 


DECLARATION. 
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plaintiff's  mine,  and  taking  coa],  the 
measure  of  damage  is  the  value  of 
the  coal,  without  deducting  either  the 
expense  of  getting  it,  or  quarterage 
paid  to  the  owner  of  the  mine.  fVUd 
V  Jlolty  876 

4.  The  plaintiff,  as  surety,  joined 
the  defendant  in  a  promissory  note, 
and  the  defendant,  by  deed,  coven- 
anted with  the  plaintiff  to  pay  him 
the  amount  of  the  note  on  a  day  cer- 
tain. The  note  not  having  been  paid. 
Heldy  in  an  action  on  the  covenant, 
that  the  measure  of  damages  was  the 
amount  of  the  note,  though  it  still 
remained  unpaid.  Loasemare  v. 
Radford,  881 

5.  In  trespass  for  entering  the 
plaintiff^s  dwelling-house,  and  taking 
goods,  the  declaration  omitted  to  state 
that  the  goods  belonged  to  the  plain- 
tiff. Held,  that  no  damages  could  be 
recovered  in  respect  of  them.  Prit- 
chard  v.  Long,  883 

6.  Semble,  that  if  entire  damages 
had  been  assessed  on  the  whole  de- 
claration, the  judgment  might  have 
been  arrested.  Id. 

DAMNUM  ABSQUE  INJURIA. 
See  MAL.ICE. 

DATE. 
See  Vaaiance,  3. 

DATE,  (OF  WRIT). 
See  Amendment,  1 . 

DEATH. 
See  JoDOBfENT  Nunc  Pbo  Tunc. 

DEBT. 
See  VENraE  De  Novo, '2. 

1 .  To  an  action  of  debt  on  a  joint 
and  several  promissory  note  express- 
ed to  be  for  value  received,  payable 
on  demand,  brought  by  the  payee 
against   the    maker,   the   defendant 


pleaded  that  he  and  one  G.  W.,  made 
the  note,  and  that  it  was  signed  by 
him  at  the  request  of  G.  W.,  for  the 
security  to  the  plaintiff  of  the  amount 
thereof,  and  that  the  defendant  never 
had  any  consideration  ;  replication, 
traversing  the  denial  of  consideration. 
HeldyOn  demurrer,  that  there  was  suffi- 
cient privity  between  the  plaintiff  and 
defendant,  to  enable  the  former  to 
support  an  action  of  debt,  for  that 
although  the  bill  was  for  the  security 
of  a  collateral  debt,  the  defendant, 
by  making  it,  entered  into  a  new, 
original,  and  immediate  contract  with 
the  plaintiff.  Sison  v.  Kidman^  "^^I 
2.  To  debt  by  indorsee  against 
drawer  of  a  bill  of  exchange,  the  de- 
fendant pleaded  that  he  indorsed  it  in 
blank  to  W.  who  delivered  it  to  the 
plaintiff  without  value.  Replication, 
that  W.  did  not  deliver  it  to  plaintiff 
without  value.  Held,  that  debt  could 
not  be  maintained.  Leioin  v.  J^d' 
wards,  639 

DECLARATION. 

See  Banking  (Co-partnership),  1. 
Replevin. 

1 .  In  an  action  by  indorsee  against 
drawer  of  a  bill  of  exchjinge,  the  de- 
claration need  not  contain  any  pro- 
mise to  pay  the  bill.  Per  Abinger^ 
C.  B. 

The  omission  is  only  ground  of 
special  demurrer.  Per  Alderson,  B. 
Steineker  v.  Barker,  370 

2.  To  an  action  on  a  promissory 
note,  the  defendant  pleaded,  that 
before  the  making  of  the  note,  one 
W.  M.,  had  made  his  bill  of  exchange, 
dated  the  11th  of  April,  1840,  and 
directed  the  same  to  one  S.  S.,  re- 
quiring him  to  pay  to  his  order  200/., 
three  months  after  date,  that  S.  S., 
at  the  request  of  W.  M.,  accepted 
the  said  bill  for  his  accommodation, 
and  that  the  defendant  subsequently 
indorsed  the  said  bill  also  for  the  ac- 
commodation of  the  said  W.    M. ; 
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DE  INJURIA. 


that  after  the  indorsement,  the  date 
of  the  bill  was  altered  to  a  certain 
other  date,  namely,  the  2l8t  of  April, 
1840,  without  the  knowledge  or  con- 
sent of  the  defendant,  and,  that  the 
defendant  remained  ignorant  of  the 
said  alteration  from  thence,  until  the 
making  of  the  promissory  note  in  the 
declaration  mentioned :  that  after 
the  making  of  the  bill,  and  after  the 
siud  indorsement  of  the  defendant, 
and  after  the  said  alteration,  the  bill 
was  paid  to  the  plaintiff,  who  held  it 
until  it  became  due  and  payable ; 
that  on  the  22nd  of  August,  1840, 
the  plaintiff  applied  to  the  defendant 
for  payment  of  the  amount  thereof 
as  indorser,  and  that  the  defendant 
believing  that  he  was  liable  to  the 
payment  of  the  same,  and  the  bill 
was  then  in  the  same  state  as  when 
he  had  indorsed  it,  and  being  igno- 
rant of  the  said  alteration,  and  never 
having  agreed  thereto,  agreed,  in 
consideration  of  his  supposed  liability 
on  the  bill,  and  for  no  other  consi- 
deration whatever,  to  make  and  de- 
liver to  the  plaintiff  the  promissory 
note  in  the  declaration  mentioned ; 
and  that  the  defendant  did,  in  pur- 
suance of  the  said  agreement,  make 
the  said  promissory  note  for  the  con- 
sideration aforesaid,  and  made  and 
delivered  the  same  under  the  mis- 
taken belief  that  he  was  liable  to  pay 
the  bill,  and  that  he  never  had  any 
other  consideration  for  the  said  note : 
Held,  on  a  motion  for  judgment  non 
obstante  veredicto,  a  good  defence 
to  the  action,  and  that  the  defendant 
was  not  bound  to  negative  his  means 
of  knowledge  of  the  facts  relieving 
him  from  his  liability  on  the  bill  of 
exchange.  Belly  Public  Officer^  Sfc.y 
V.  Gardner,  683 

DECREE  IN  EQUITY. 

A  party  having  obtained  a  decree 
in  the  Court  of  Chancery,  for  the 
payment  to  him  of  certain  costs  in  a 


suit  pending  in  that  Court,  issued  a 
writ  of  ca.  sa.,  against  the  person 
decreed  against,  out  of  the  Common 
Pleas,  under  the  1  &  2  Vict.  c.  110, 
8.  18,  upon  which,  on  the  27th  of 
September,  the  latter  was  arrested  : 
Held,  that  although  that  clause  pro- 
vides that  orders,  decrees,  &c.,  of 
Courts  of  Equity,  are  to  have  the 
effect  of  judgments,  such  effect  is 
confined  to  the  Courts  of  Equity,  and 
does  not  extend  to  Courts  of  Com- 
mon Law;  and  that  therefore  the 
writ  of  ca.  sa.  must  be  set  aside :  the 
Court,  however,  refused  to  grant  a 
rule  absolute  in  the  first  instance, 
for  setting  aside  such  a  writ,  the  ap- 
plicant moving  the  rule  with  costs 
against  the  opposite  party  ;  or  to  re- 
quire cause  to  be  shewn  immediately, 
the  applicant  having  remained  in 
custody  from  the  27th  of  September 
to  the  following  M.  T.,  without 
making  any  application  for  his  dis- 
charge to  a  Judge  at  Chambers,  and 
on  making  the  rule  absolute,  with 
costs,  on  cause  being  shewn,  en- 
grafted on  it  the  term  that  no  action 
should  be  brought.  Re  John  Stan- 
ford, 183 

DEED. 
See  Oyer. 

DE  INJURIA. 

1.  To  an  action  by  drawer  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  that  he  accepted 
the  bill  in  blank,  and  consented  that 
the  plaintiff  should  draw  thereon  a 
bill  at  two  months,  but  that  the 
plaintiff  made  the  bill  payable  at  one 
month :  Held,  that  de  injuria  was 
not  a  good  replication.  Fisher  v. 
Wood,  54 

2.  To  an  action  by  the  assignees 
of  fourth  indorsee  against  first  in- 
dorsee of  a  foreign  bill  of  exchange, 
the  defendant  pleaded  that  after  Uie 
indorsement  to   the   third  indorsee 


DEMURRER. 

ood  before  the  indonemeot  to  the 
fourth,  the  hill  waB  refused  accept- 
ance, and  was  protested,  and  that 
the  defendant  had  not  ftotice  of  the 
□oD-acceptance  and  protest,  and  that 
the  said  indorsee  had  notice :  Held, 
that  de  injuritl  was  a  good  replica- 
tion. Whitehead  and  Others,  At- 
ngnee$  of  Benbote,  a  Bankrupt,  v. 
fFa&er,  600 

DEMURRER 
See  Acceptor. 

Arbitration,  11,  14. 

JODGBIERT,   (aB    IN    CA8Z    OF    A 

Nonsuit),  7. 

1.  In  debt  on  bond  against  exe- 
cutors, of  obligor,  the  defendant 
craved  oyer  of  the  condition,  by 
which,  after  reciting  an  intended 
marriage  between  W.  (the  defend- 
ant's testator,)  and  R.,  the  bond  was 
to  he  void,  if  after  marriage,  W. 
should  die  in  the  lifetime  of  his 
wife,  and  his  heirs,  &c.,  should, 
within  six  months  after  his  decease, 
pay  to  the  obligees,  1500/.  in  trust 
for  her,  but  if  his  wife  died  in  his 
lifetime,  the  bond  to  be  void,  if  he 
should  pay  to  the  person,  to  whom  his 
wife,  by  will,  should  bequeath  the 
15001. ;  the  defendants  paid  into 
Court  3151.  for  principal  and  in- 
terest, with  IIL  for  costs,  and  his 
plea  averred  that  those  sums  were 
the  full  amount  due  for  principal,  in- 
terest, aud  costs  :  Held,  that  money 
paid  into  Court,  could  not  be  pleaded 
la  discharge  of  principal,  interest, 
and  costs.  England  and  Another, 
Exectitort,  A*,  v.  WaUon,  Executor, 

398 

2.  In  trespass,  quare  clausum 
fregit,  the  defendant,  in  his  plea  jus- 
tified as  the  tenant  of  one  G.  B., 
whose  title  he  deduced  ;  replication, 
that  the  close  was  demised  to  the 
plaintiff  hy  the  defendant  as  agent 
of  G.  B. ;  rejoinder,  denying  that 
G.B.  demised:  /feM,  that  the  plain- 


DEPOSIT,  &c. 
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tiff  could  not,  upon  general  demurrer, 
object  to  this  pleading,  on  the  gTonod 
that  it  traversed  facts  not  alleged, 
and  that  it  denied  only  the  conclu- 
sion of  law  resuhing  from  the  facts 
stated;  and  also  that  the  rejoinder 
was  not  objectionable,  upon  the 
ground  that  the  traverse  was  too 
large.      Wilkini  v.  Bouteher,       478 

DEMURRER,  (FRIVOLOUS). 

1.  The  Court  will  not  set  aside  a 
demurrer  as  frivolous  when  the  point 
raised  &irly  admits  of  argument, 
Dnlton  v.  M'lntyre,  76 

2.  A  rule  for  setting  aside  a  de- 
murrer to  a  replication  as  frivolous, 
should  be  drawn  up  on  reading  the 
replication.     Danieli  v.  Lewis,    542 

DEMURRER,  (SPECIAL). 

A  declaration  described  the  de- 
fendant as  "  Mary,"  and  alleged  that 
the  defendant  had  disregarded  her 
promises.  The  plea  commenced 
"  and  the  defendant  by  fi.,  his  at- 
torney," and  used  the  masculine  pro- 
noun :  Held,  that  this  was  no  ground 
for  special  demurrer.  Maboit  v. 
Ttneniend,  634 

DEMURRAGE. 
See  Counts,  (Several),  2. 

DEODAND. 

A  rule  to  discharge  the  estreat  of 
a  deodand  is  nisi  only  in  the  first 
instance.  The  Queen  v.  The  Lon- 
don and  Birmiuffham  Railirat/  Com- 
pany, 15 

DEPONENT. 
See  Affidavit,  3. 

Affidavit,  (Entitlikq),  2. 

DEPOSIT,  (IN  LIEU  OF  BAIL). 

Where  a  party  arrested  by  capias, 
under  the  1  &  2  Vict,  c^  1  lO,  d«po- 
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DISTRINGAS 


DISTRINGAS 


sits  money  with  the  sheriff  under 
s.  3,  and  subsequently  neglects  to 
put  in  bail  to  the  action,  the  plain- 
tiff is  entitled  to  take  the  money  out 
of  Court,  without  waiting  for  the 
final  determination  of  the  suit.  Tutan 
V.  Galey  383 

DESCRIPTION. 

See  Acceptor. 

Affidavit  (Entitling),  2,  3,  4. 

A  declaration  on  a  bill  of  ex- 
change, stated,  that  ^*  certain  persons 
by  and  under  the  name,  style,  and 
firm  of  G.  and  S.,  made  their  bill  of 
exchange:"  Hekty  on  special  de- 
murrer, a  sufficient  description  of  the 
drawers.  7^ar  and  Another  v. 
Gordon  and  Others,  892 

Semble,  that  it  would  be  sufficient 
to  describe  them  as  certain  persons 
using  the  name,  style,  and  firm 
of,  &c.  lb. 

DETINUE. 

See  Laches,  2. 

Writ  of  Trial.,  5. 

Detinue  will  lie  though  the  de- 
fendant has  bond,  fide  sold  the  chat- 
tel, before  action  brought.  Jones  v. 
Dowle,  391 

DIES  NON. 
See  DisTRuroAS,  7. 

DISCONTINUANCE. 
See  Security  (for  Costs)  3. 

DISTRESS. 
See  Costs,  9. 

DISTRIBUTIVE  FINDING. 
See  Trover,  1. 

DISTRING  AS. 
1.  It  is  essential  that  the  affidavit 


in  support  of  a  motion  for  a  distrin- 
gas to  compel  appearance,  should 
state  the  locality  of  the  defendant's 
residence.    fVtmev.  GileSy  167 

2.  YHiere  unsuccessful  attempts 
were  made  to  serve  the  defendant 
with  a  copy  of  the  writ  of  summons, 
by  application  at  his  *^  warehouse,''  in 
the  city,  with  regard  to  which  the 
usual  affidavit  was  made,  in  the 
course  of  which  it  was  learned  that 
the  defendant's  residence  was  at 
Peckham,  though  the  precise  locality 
was  refused  to  be  disclosed  by  the 
informant  of  the  deponent,  the  Court 
granted  a  distringas,  no  further  efforts 
to  discover  the  residence  of  the  de- 
fendant being  sworn  to.  Elbume  v. 
Marshall^  188 

3.  The  affidavit  in  support  of  a 
motion  for  a  distringas  to  compel  ap- 
pearance, must  not  only  state  the 
attempts  to  effect  service  at  the  de- 
fendant's residence,  but  must  state 
where  his  residence  is.  Bradbee\, 
Gustardy  291 

4.  A  distringas  may  issue  against 
a  peer  of  the  realm,  under  the 
2  Wm.  4,  c.  39,  s.  3.  Davis  v.  the 
Earl  of  Lichjieldy  363 

6.  The  costs  of  two  calls  only,  for 
the  purpose  of  serving  a  writ  of  sum- 
mons, are  allowed  on  taxation. 
Where  the  Master  allowed  three 
calls,  and  a  Judge  having  directed  a 
review  of  the  taxation  by  allowing 
one  only,  the  plaintiff's  attorney,  on 
his  own  behalf  obtained  a  rule  to 
review  that  taxation,  and  the  Court 
made  the  rule  absolute,  but  directed 
the  attorneys  on  both  sides  to  pay  the 
costs.     Tapping  v.  Greenwayj    408 

6.  The  Court  granted  a  ruJe  for  a 
distringas  upon  an  affidavit  stating 
three  calls  to  have  been  made  at  the 
house  of  the  defendant,  two  of  them 
being  on  the  same  day.  MiUs  v. 
Boultbeey  707 

7.  A  writ  of  distringas  returnable 
on  a  Sunday  is  a  nullity.  Morrison 
v.  Manley,  773 


EJECTMENT. 


EJECTMENT. 
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8.  The  Court  will  allow  an  appear- 
ance for  a  lunatic  defendant  to  be 
entered,  after  service  of  a  difitringas 
on  the  keeper  of  the  asylum,  in  which 
the  lunatic  is  confined,  he  refusing 
to  allow  the  defendant  to  be  seen,  on 
an  affidavit  of  notice  to  the  keeper, 
of  plaintiff's  intention  to  enter  an 
appearance.     Dodson  v.  Wame^  848 

9.  In  order  to  obtain  a  distringas 
to  proceed  to  outlawry,  it  is  sufficient 
to  show  by  the  defedant*s  letter,  that 
he  is  abroad  for  the  purpose  of  avoid- 
ing his  creditors.     Round  v.  Brawn, 

860 

DISTRINGAS  JURATORES. 

Where  the  plaintiff's  attorney  ne- 
glected to  obtain  or  annex  to  the 
record,  a  writ  of  distringas  juratores, 
and  a  verdict  was  found  for  the  plain- 
tiff, the  Court  refused  to  interfere 
on  the  application  of  the  defendant, 
cither  by  grantiug  a  new  trial,  or  a 
venire  de  novo.     Gee  v.  Swan,  896 

DIVORCE. 
See  Scotch  Decreet,  1. 

DUPLICITY. 

See  Pleading,  1,  3. 
Replication,  2. 

EJECTMENT. 

See  Security  (foe  Costs),  2. 
Variance,  2. 
Warrant  of  Attorney,  4,  11. 

1.  On  a  motion  for  judgment, 
against  the  casual  ejector,  in  an  eject- 
ment under  the  4  Geo.  2,  c.  28,  the 
affidavit  required  by  section  2,  that 
there  is  no  sufficient  distress  on  the 
premises  must  be  positive,  and  an 
affidavit  by  the  landlord  of  informa- 
tion and  belief,  that  such  is  the  &ct, 
is  insufficient.  Doe  dem.  Hicks  v. 
Roe,  180 

2.  V\rhere  the  tenant  in  possession 
of  premises  is  an  attorney^  it  is  un- 


necessary on  serving  him  with  the 
declaration  and  notice  in  ejectment, 
to  explain  to  him  the  nature  and 
meaning  of  the  proceedings :  and 
the  Court  will  grant  a  rule  for  judg- 
ment against  the  casual  ejector,  un- 
der such  circumstances,  without  such 
explanation  being  given.  Doe  dem. 
Duke  of  Pbrthnd  v.  Roe,  1 83 

3.  Where  in  an  action  of  eject- 
ment, brought  in  respect  of  premises 
held  by  lease,  on  the  ground  of  a 
forfeiture,  service  of  the  declaration, 
and  notice  had  been  effected  upon 
the  widow  of  the  lessee,  who  was  sole 
administratrix,  and  to  whom  it  was 
sworn  that  it  was  believed  that  the 
interest  of  the  lessee  passed,  and  also 
upon  the  person  in  possession,  it  was 
held,  that  the  lessor  of  the  plaintiff 
was  entitled  to  judgment  against  the 
casual  ejector.  Doe  dem.  Pamphilon 
V.  Roe,  186 

4.  Where  the  Master's  allocatur 
on  the  consent  rule  in  an  action  of 
ejectment  could  not  be  personally 
served,  so  as  to  obtain  an  attachment, 
the  C/Ourt  allowed  a  rule  to  shew 
cause  why  the  sum  mentioned  in  the 
allocatur  should  not  be  paid  so  as  to 
take  advantage  of  the  1  &  2  Vict, 
c.  110,  s.  18,  which  gives  the  effect 
of  judgments  to  rules  of  Court  for 
payment  of  money ;  and  on  a  special 
affidavit  of  circumstances,  shewing 
that  personal  service  could  not  be 
effected,  made  that  rule  absolute. 
Doe  dem.  Steer  v.  Bradley^  259 

6.  A  service  on  a  daughter  of 
the  tenant  on  the  premises  previous 
to  the  Term  with  an  acknowledgment 
by  her,  after  the  commencement  of 
the  Term,  that  she  had  given  it  to 
her  father  is  sufficient  for  a  rule  nisi 
for  judgment  against  the  casual  ejec- 
tor. Doe  dem.  Threader  v.  Roe,  261 

6.  Where  lodgers  in  a  house  can- 
not be  served,  service  on  the  keeper 
of  the  house,  at  the  house,  is  sufficient 
for  a  rule  nisi  for  judgment  against 
the  casual  ejector.  lb. 
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EJECmENT. 


EJECTMENT. 


7.  Service  of  mdedandoD  ID  eject- 
ment having  been  effected  in  the 
usoal  manner,  on  the  son  of  the  ten- 
ant in  possession  on  the  premises, 
the  tenant  was  afterwards  informed 
of  what  had  been  done.  He  said, 
^*  then  he  had  no  time  to  lose :"  Held, 
saflicient  for  a  rule  nisi  for  judgment. 
Doe  dem.  BriekfiM  v.  Roe,         270 

8.  Service  on  a  woman  represent- 
ing herself  as  the  wife  of  the  tenant 
in  possession  on  the  premises,  it  be- 
ing sworn  that  her  statement  was 
believed,  is  sufficient  for  a  role  ab- 
solute for  judgment  against  the  casual 
ejector.     Doe  dem.  Grange  v.  Roe, 

274 

9.  It  is  not  necessary  for  the  les- 
sor of  the  plaintiff  in  ejectment  to 
produce  the  consent  rule  as  part  of 
his  case,  so  as  to  entitle  him  to  re- 
quire the  defendant  to  confess  lease, 
entry,  and  ouster ;  and  if  the  latter 
appears,  and  refuses  to  confess  lease, 
entry,  and  ouster,  the  lessor  of  the 
plaintiff  is  entitled  to  sign  judgment 
against  the  casual  ejector,  and  issue 
execution.  Doe  dem.  Flemming  v. 
Armfield,  327 

10.  A  sheriff  having  taken  in  ex- 
ecution a  term  of  years,  the  judg- 
ment creditor  became  the  purchaser, 
took  possession  and  paid  rent  to  the 
owner  in  fee,  but  no  assignment  was 
executed  to  him:  Heid,  that  the 
term  remained  in  the  debtor,  and  he 
was  entitled  to  recover  it  by  eject- 
ment.    Doe  dem,  Hughes  v.  Jones, 

352 

11.  Service  in  ejectment,  where 
the  tenant  is  bankrupt,  on  the  bank- 
rupt, the  official  assignee,  and  on  the 
messenger  in  possession  is  sufficient, 
in  order  to  justify  a  motion  for  judg- 
ment against  the  casual  ejector,  with- 
out service  being  also  effected  on  the 
creditor's  assignee.  Doe  dem,  John- 
son v.  Roe,  493 

12.  Where  service  of  the  declara- 
tion and  notice  in  ejectment  was 
sworn  to  have  been  effected  upon  the 


motber-in-law  of  the  tenant  in  pos- 
seanon  upon  the  premises,  and  that 
the  wife  of  the  tenant  had  since 
stated  on  the  day  before  Term,  that 
thepapershad  been  handed  to  her,  the 
Court  granted  a  rule  nbi  for  judg- 
ment against  the  casual  ejector.  Doe 
dem.  Morgan  v.  Roe,  543 

13.  Where  service  was  effected  on 
the  servant  of  the  tenant,  and  it  ap- 
peared that  the  latter  had  appointed 
an  attorney  to  defend  the  action,  and 
the  servant  stated  that  she  had  given 
the  declaration  to  the  tenant,  the 
Court  granted  a  rule  nisi  for  judg- 
ment against  the  casual  ejector.  Ehe 
dem.  Elderton  v.  Roe,  586 

14.  Where  in  ejectment,  a  notice 
has  been  given  to  appear  in  a  Term 
which  has  elapsed ;  this  Court  will, 
on  the  following  Term,  grant  a  rule 
nisi  for  judgment  against  the  casual 
ejector,  whether  the  cause  be  a  town 
or  country  cause.  Doe  dem.  Walker 
V.  Roe,  613 

15.  Upon  a  motion  for  judgment 
against  the  casual  ejector,  it  was 
sworn  that  service  had  been  effected 
upon  the  sister  of  one  J.,  a  tenant, 
on  the  premises.  On  a  subsequent 
day,  S.,  another  tenant,  who  had  also 
been  served  by  the  declaration,  and 
notice  being  left  with  his  sister,  on 
the  premises,  acknowledged  the  re- 
ceipt of  the  papers  in  his  own  case, 
and  stated  that  J.,  whom  he  de- 
scribed as  his  under-tenant,  had 
handed  over  to  him  the  papers  left 
for  him,  and  that  he  had  delivered 
them  to  their  superior  landlord : 
Held,  that  there  were  no  sufficient 
grounds  shewn  for  judgment  against 
J.     Doe  dem.  Harris  v.  Roe,       704 

16.  Where  service  in  ejectment 
had  been  effected  upon  a  person  in 
apparent  possession  of  the  premises 
in  dispute,  who  professed  to  be  an 
agent  of  the  tenant,  who  was  abroad, 
the  Court  refused  to  grant  judgment 
against  the  casual  ejector,  there  be- 
ing no  circumstances  shewn,    from 


ESCAPE. 


EXECUTOR. 
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which  such  agency  could  be  inferred. 
Doe  dem.  NoUage  v.  Roe^  750 

17.  A  declaration  in  ejectment, 
described  the  lessor  of  the  plaintiif 
as  J.  F.,  at  the  time  of  the  demise 
called  J.,  the  affidavit  of  service  de- 
scribed him  as  J.  F.  only  :  Held^  im- 
material.     Doe  dem.  Fust  v.  Roe, 

879 

18.  When  the  Term  in  which  the 
tenant  is  required  to  appear,  in  a 
town  cause,  is  allowed  to  elapse  with- 
out moving  for  judgment,  on  account 
of  negotiations  between  the  parties, 
judgment  may  be  moved  for  in  the 
following  Term,  without  a  fresh  ser- 
vice.    Doe  dem.  Fell  v  Boe^        777 

ELISORS. 

The  attachment  against  the  sheriff 
must  issue  to  elisors  in  the  first  in- 
stance, if  the  coroner  is  the  defend- 
ant in  the  cause.  Regina  v.  The 
Sheriff  of  Glamorganshire^  308 

EMBEZZLEMENT. 
See  Certiobari,  1. 

ERROR. 

See  Taxation,  4. 

1.  In  error,  coram  vobis,  the  plain- 
tiff cannot  move  for  a  reyersal  of 
judgment  on  production  of  the  pos- 
tea,  until  four  days  after  trial.  Sex- 
ton v.  Astropf  14 

2.  Where  a  defendant  in  execu- 
tion sued  out  a  writ  of  error,  coram 
vobis,  five  months  after  judgment 
signed,  the  Court  ordered  his  dis- 
charge out  of  custody,  unless  the 
plaintiff  carried  in  the  roll,  Alstrop 
T.  Sexton^  33 

3.  The  Court  has  no  power  to  set 
aside  the  allowance  of  a  writ  of  error. 
Bareman  y.  BrotDHy  281 

ESCAPE. 
See  Repucation,  3. 


EVIDENCE. 
See  Attorney  and  Client,  1,  3. 

EVIDENCE,  (SECONDARY). 
See  Notice  (to  Produce). 

EXCHEQUER,  (JURISDICTION 

OF). 

1.  The  Court  of  Exchequer  has 
jurisdiction  to  remove  at  any  stage 
of  the  proceedings  a  suit  commenced 
in  another  Court  against  a  revenue 
officer,  for  an  act  done  in  the  execu- 
tion of  his  duty.  An  affidavit  in 
support  of  such  application  is  pro- 
perly intituled  "  The  Attorney  Ge- 
neral^ informant,  v.  A.y  defendant,** 
if  some  proceedings  have  been  com- 
menced, though  the  information  has 
not  then  be  filed.  Attorney  General 
V.  Kingston,  358 

2.  QiuBrCf  whether  the  equitable 
jurisdiction  of  the  Court  of  Ex- 
chequer in  revenue  causes,  is  trans- 
ferred to  the  Court  of  Chancery  by 
the  5  Vict  c.  5.  lb,  450 

EXECUTION. 

See  Abatement  (of  Suit). 
Affidavit,  1,  8,  9. 
Affidavit  (EivTiTLiiro),  1. 
Award,  2. 
Bankrupt,  1. 
covertore. 
Decree  in  Equity. 
Inferior  Jurisdiction. 
Insolvent. 
Interpleader,  2. 
Judge,  (Order  of),  2. 
Laches,  1. 
New  Trial,  8. 
Rule,  (Service  of),  2. 
Variance,  13. 

EXECUTOR. 
Sw  Variance,  11. 
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EXECUTRIX. 
See  Peremptory  Uin>£RTAiUNO. 

EXTENT. 

L  Upon  an  inquisition  under  an 
immediate  extent^  the  jury  may  find 
the  fact  of  a  debt  being  due  to  the 
Crown  upon  the  sole  evidence  of  an 
affidavit  of  a  third  party.  7^  Queen 
V.  Eyhy  431 

2.  Where  a  sum  of  money  was  in 
the  hands  of  the  Accountant  General 
in  Bankruptcy,  to  the  credit  of  a 
party  against  whom  an  extent  had 
issued,  and  the  sheriff  returns  that 
he  had  seized  the  money  into  the 
hands  of  the  Queen  ;  the  Court  made 
an  order  absolute  for  the  sheriff  to 
pay  it  over,  but  refused  to  make  the 
Accountant  General  in  Bankruptcy 
a  party  to  the  rule.  The  Queen  v. 
Austin^  666 

FALSE  JUDGMENT. 

See  Pater  Rooks. 

1.  In  an  action  in  the  county 
Court,  the  declaration  stated  that  the 
defendant  on  and  at,  &c.,  within  the 
jurisdiction  of  the  county  Court,  was 
indebted  to  the  plaintiff,  in  the  sum 
of  1/.  19«.  6(f.  for  the  price  and  value 
of  goods,  then  and  there  sold  and 
delivered  by  the  plain tiffis  to  the  de- 
fendant, at  his  request ;  and  in  the 
sum  of  1/.  19<.  6d.  for  money  found 
to  be  due  from  the  defendant  to  the 
plaintiffs,  on  an  account  then  and 
there  stated  between  them,  which 
said  several  sums  were  to  be  respec- 
tively paid  by  the  defendant  to  the 
plaintiffs,  on  request;  whereby,  and 
by  reason  of  the  non-payment 
thereof,  an  action  hath  accrued  to 
the  plaintiffs  to  demand  and  have 
of  and  from  the  defendant,  the  said 
several  sums  respectively,  amount- 
ing to  the  sum  of  II  19«.  6dl ; 
yet  the  defendant  hath  not  paid  the 
said  sum  above  demanded,  or  any 


part  thereof,  to  the  damage  of  the 
plaintiffs  of  1/.  19«.  M. ;  the  parti- 
culars of  demand  stated  a  series  of 
items  amounting  to  3/.  1 1«.  6dl ;  but 
gave  credit  for  1/.  12«.  lOe/.,  reducing 
the  plaintiff's  demand  to\L  18«.  8d. : 
Held^  upon  a  writ  of  false  judgment, 
that  the  declaration  sufficiently  stated 
the  cause  of  action  to  have  arisen 
within  the  jurisdiction  of  the  Court, 
and  that  the  defendant  having  ap- 
peared, it  was  unnecessary  to  state 
that  he  resided  within  the  jurisdic- 
tion: but  that  the  declaration  was  bad, 
as  claiming  two  sums  of  1/.  \9s,  6d. 
each,  and  so  raising  the  amount  of 
the  plaintiff's  demand  above  40s.  and 
that  the  Court  would  not  take  the 
particulars  of  demand  into  their  con- 
sideration,  for  the  purpose  of  ascer- 
taining the  amount  really  sought  to 
be  recovered  by  the  plaintifiB : 

Held  abo,  that  the  plaintifiB  in- 
tending to  claim  the  balance  of  an 
account  which  had  originally  amount- 
ed to  more  than  405.,  but  had  been 
reduced  by  payments,  he  should  have 
set  out  the  original  debt  in  his  de- 
claration, and  have  admitted  a  por- 
tion of  it  to  have  been  paid,  so  re- 
ducing the  claim  below  40s.  Demp- 
ster and  Another  v.  PumeUy         168 

2.  To  such  a  declaration  as  is 
stated  above,  the  defendant  pleaded 
to  the  jurisdiction,  and  the  plaintiff 
replied  that  the  cause  of  action  was 
correctly  set  forth,  whereupon  issue 
was  joined.  The  county  Court  gave 
judgment  in  favour  of  the  defendant ; 
therefore  it  was  considered  by  the 
said  Court,  that  the  defendant  recover 
of  the  plaintiffs  his  costs  and  charges 
by  him  expended  in  and  about  the 
said  suit  of  the  plaintiffs :"  Held^  that 
this  being  merely  a  jndgtnent  for 
costs,  must  be  reversed ;  and  the 
Court  directed  the  judgpnent  to  he 
drawn  up,  that  the  plaintiffs  be  barred 
from  further  proceeding  in  the  coun- 
ty Court,  and  ordered  that  the  judg- 
ment beingona  plea  in  abatement,  the 


GENERAL  ISSUE. 
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matter  of  fact  not  having  been  tried, 
the  defeDdant  should  not  have  any 
costs.  Dempster  and  Another  v. 
Pumell,  168 

FALSE  RETURN. 
See  Sherift,  6. 

FEE  SIMPLE. 
See  Variance,  4. 

FIERI  FACIAS. 

See  SuEKiFF,  2,  3. 
Variancb,  13. 

FINES  AND  RECOVERIES. 

The  two  commissioners  who  take 
the  acknowledgment  of  a  married 
woman  under  the  Fines  and  Reco- 
veries Act,  3  &  4  Wm.  4,  c.  74,  must, 
under  sect.  82,  be  appointed  com- 
missioners for  the  same  district.  Ex 
parte  Elizabeth  Webster^  678 

FOREIGN  JUDGMENT. 
See  Variance,  15. 

Semble,  that  a  judgment  recovered 
in  a  Foreign  Court,  upon  grounds  of 
prescription  or  limitation,  is  an  effec- 
tual bar  to  a  suit  in  this  country, 
upon  the  same  causes  of  action,  even 
though  the  limitation  in  that  country 
operate  at  the  end  of  six  months  from 
the  accruing  of  the  cause  of  action. 
Callander  v.  Dittrich,  730 

FRAUD. 
See  Onus  Probandi. 

FRAUDULENT  PREFERENCE. 
See  Warrant  of  Attornbt,  8. 

GAMING  HOUSE. 
See  Mandamus,  1. 

GENERAL  ISSUE. 
To  an  action  for  breach  of  war- 


ranty of  a  horse ;  the  defendant 
pleaded  that  the  horse  was  sold  sub- 
ject to  a  condition  that  the  warranty 
should  remain  in  force  until  noon 
of  the  day  after  the  sale,  when  the 
responsibility  of  the  vendor  would 
terminate,  unless  a  notice  and  certi- 
ficate of  unsoundness  was  in  the 
mean  time  given:  Held^  on  special 
demurrer,  diat  the  plea  did  not 
amount  to  the  general  issue.  Snuzrt 
V.  Hi^,  60 

GUARDIAN. 
See  Attachurnt,  3. 

HABEAS  CORPUS. 
See  Vagrant. 

The  Coiurt  refused  to  grant  a  writ 
of  habeas  corpus  to  bring  up  a  party 
in  custody  under  an  attachment  in 
order  to  enable  him  to  move  in  per- 
son to  set  it  aside.     Ford  v.  Nassau^ 

631 

HANDWRITING. 
See  Identity. 

HOLIDAY. 
See  Time,  2. 

HORSE  RACE. 

1.  Where  in  an  action  of  assumpsit 
to  recover  a  stake  of  100/.,  due  upon 
a  horse  race,  a  document  was  put  in 
evidence,  bearing  one  stamp,  but  two 
agreements,  one  of  which  had  been 
fulfilled,  the  other  being  that  upon 
which  the  action  was  brou^t,  it  was 
held  that  the  stamp  must  be  taken  to 
apply  to  the  latter. 

The  declaration  stated  an  agree- 
ment between  the  plaintiff  and  de- 
fendant to  run  their  horses  a  race 
^^  fomr  miles  across  country  ;**  one 
T.  H.  to  be  umpire,  and  his  decision 
to  be  final ;  during  the  race  the  de- 
fendant's horse  passed  through  an 
open  gate,  and  eventoally  came  io 
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IDENTITY. 


INFANT. 


first ;  the  ompire,  on  this  ground, 
awarded  the  stakes  to  the  second 
horse :  Held,  that  evidence  was  ad- 
missible to  shew  that  the  term  "  four 
miles  across  country"  meant  that  the 
riders  were  not  to  go  through  an 
open  gate :  but  that  at  all  events,  the 
agreement  being,  that  the  decision  of 
the  umpire  should  be  finals  the  issue 
was  rightly  found  for  the  plaintiff. 
Effonsy.  Pratt^  506 

2.  A  steeple  chase  is  a  race  within 
the  protection  of  the  18  Gea  2,  c.  34, 
8. 1 1,  which  renders  lawful  all  matches 
for  60/.,  or  more,  run  at  any  place  or 
places  whatsoever,  and  the  operation 
of  which  is  not  confined  to  races 
"  run  on  turf."     lb, 

3.  A  wager  of  25L  aside,  on  a 
trotting  match,  to  be  trotted  along  a 
turnpike  road,  is  a  legal  race,  within 
the  18  Geo.  2,  c.  34,  s.  11 ;  a  party 
therefore  who,  according  to  the  terms 
of  the  wager,  has  forfeited  his  deposit 
money,  placed  in  the  hands  of  a 
stakeholder,  cannot  recover  it  back 
from  him.     ChaUand  v.  Bray,    783 

HUSBAND  AND  WIFE. 
See  Arbitration,  16. 

COVERTURB. 

Fna»  AND  Recoveries. 
Peremptory  Undertaking. 

IDENTITY. 

See  Apothecary,  1. 
Scotch  Decreet,  2. 

In  an  action  on  a  bill  of  exchange 
directed  to  "  Charles  Bamer  Craw- 
ford, East-India  House,"  and  ac- 
cepted, "  C.  B.  Crawford,"  a  witness, 
stated,  that  acceptance  was  in  the 
handwriting  of  C.  B.  Crawford,  and 
that  he  was  formerly  in  the  India 
House,  but  the  witness  could  not  tell 
whether  that  person  was  the  defend- 
ant in  the  suit. 

ffeld^  that  the  evidence  was  suffi- 
cient without  proof  of  identity. 
CrreenshieUs  v.  Crawford^  439 


ILLEGALITY. 

See  Contract,  2. 

Pleas  (Several,  2,  3.) 

INDICTMENT  (QUASHING). 
See  Attorney,  3,  4. 

A  rule  to  quash  an  indictment  for 
informality,  at  the  instance  of  the 
prosecutor  is  absolute  in  the  first  in- 
stance, although  the  defendant  has 
removed  it  by  certiorari  into  the 
Q.  B.,  and  has  not  yet  appeared  and 
pleaded.     Regina  v.  Stowell^       320 

INDORSEE. 
See  Debt,  2. 

INDORSEE. 

See  Debt,  2 

INDORSEMENT. 

See  AnfENDMENT,  2. 

Capias,  2. 

A  plea  denying  the  indorsement 
of  a  bill  of  exchange,  puts  in  issue, 
not  only  the  fact  of  the  signature,  but 
also  a  delivery  with  intent  to  transfer 
the  bilL     Charles  Marston  v.  AUen^ 

442 

INFANT. 

Where  in  an  action  brought  on  the 
part  of  an  infant,  by  his  prochein 
amy,  the  latter  cannot  be  found  at 
the  address  of  which  he  is  described, 
the  proper  course  is  to  take  out  a 
summons  before  a  Judge  at  Cham- 
bers for  a  stay  of  proceedings  until 
his  address  is  given  by  the  plaintiflTs 
attorney  ;  and  the  defendant  having, 
under  such  alleged  circumstances, 
applied  to  the  Court  for  a  stay  of 
proceedings,  until  security  for  costs 
should  be  given,  the  Court  discharged 
the  rule.  HayeSy  an  Itifani,  ^.  v. 
Carr,  622 


INSOLVENT. 
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INFERIOR  JURISDICTION. 

In  order  to  obtain  leave  to  issue 
execution  on  a  judgment  of  the  Com- 
mon Pleas  at  Lancaster,  under  the  4 
&  5  Wm.  4,  c.  62,  s.  3 1 ,  the  affidavit 
must  show  that  the  defendant  was 
resident  within  the  jurisdiction  of 
that  Court  at  the  time  of  judgment, 
and  then  had  goods  there,  and  has 
since  removed  his  person  and  goods 
from  thence.      Wigden  v.  Birt^  372. 

INJUNCTION. 
See  Interplradeb,  1. 

INQUIRY,  (WRIT  OF). 

See  Service  (Special). 
Writ  op  inquiry. 

INSOLVENT. 

See  Amendment,  3. 

Judgment  (as    in   case  op  a 

nonsuit),  8,  9. 
Libel. 
Plea,  6,  7. 
Plea  (Issuable),  2. 
Security  (for  Costs),  3. 

A  ca.  sa.  issued  against  four  joint 
defendants,  under  which,  one  was 
taken  in  execution  and  discharged 
under  the  Insolvent  Act.  The  plain- 
tiff afterwards  issued  a  fi.  fa.,  against 
the  four  defendants  under  which  the 
sheriff  seized  the  goods  of  the  one 
who  had  been  discharged. 

Held  (dubitante  Parke,  B.)  that 
the  writ  was  irregular,  in  having 
been  issued  against  a  party  discharged 
under  the  Insolvent  Act,  and  that  it 
should  have  issued  against  the  three, 
only  suggesting  the  discharge  of  the 

one. 

Held  by  Parke,  B.,  that,  at  all 
events,  the  writ  should  not  have  been 
executed  against  the  goods  of  the  de- 
fendant so  discharged.  Raynes  and 
Another  v.  Jones  and  OtherSy      373 

VOL.  I. — N.  8. 


INTEREST. 
See  Witness,  4,  6,  6,  7. 

INTERNATIONAL  LAW. 

See  Foreign  Judgment. 
Variance,  16. 

INTERPLEADER. 

1.  The  sheriff  having  taken  in  exe- 
cution a  ship  in  the  possession  of  the 
defendant,  who  was  one  of  the  admi- 
nistrators of  W.,  received  notice  from 
the  next  of  kin,  that  the  ship  was 
part  of  the  personal  estate  of  W., 
and  had  been  transferred  to  defend- 
ant by  his  co-administrator  for  a  sum 
which  had  not  been  paid,  and  that 
an  injunction  had  issued,  restraining 
the  defendant  from  selling,  mort- 
gaging, or  disposing  of  the  same: 
Held,  that  this  was  not  such  a  claim 
as  entitled  the  sheriff  to  relief  under 
the  Interpleader  Act.  Roach  and 
Others  V.  William  Clark  Wright,  56 

2.  The  costs  of  an  interpleader 
rule,  are  not  "  expenses  of  the  execu- 
tion," within  the  43  Geo.  3,  c.  46,  s.  5. 
Hammond  v.  Navin,  351 

3.  A  party  entitled  to  costs  under 
the  Interpleader  Act,  may  pursue  his 
remedy  for  their  recovery,  either 
under  that  act,  or  under  the  1  &  2 
Vict.  c.  110,  s.  18,  and  if  he  proceeds 
under  the  latter  act,  he  need  not 
enter  the  order  for  them  of  record. 
CetH  and  Another  v.  Bartlett,     928 

ISSUE. 
See  Writ  (or  Trial),  12,  17. 

JOINT  CONTRACTOR. 

See  Witness,  7. 

JOINT  STOCK  COMPANY. 

See  Variance,  6. 
In  an   action  brought  against   a 
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JUDGE,  ac. 


JUDGMENT. 


member  of  a  public  joint  stock  com- 
pany, authorized  to  sue  and  be  sued, 
in  the  name  of  the  secretary  or  one 
of  the  directors,  as  the  nominal  plain- 
tiff or  defendant,  it  was  held,  under 
the  provisions  of  the  act,  that  it  was 
not  imperative  upon  the  plaintiff  to 
sue  the  nominal  defendant,  and  that 
a  plea  raising  this  point,  by  alleging 
that  the  action  was  brought  for  a 
debt  of  the  company  against  the  de- 
fendant as  one  of  the  members 
thereof,  and  that  he  was  not  a  secre- 
tary or  a  director,  was  not  an  issuable 
plea.     Blewitt  v.  Gordon^  815 

JUDGE,  (CERTIFICATE  OF). 

See  Certificate,  (of  Judge). 
Costs,  10,  11. 

The  plaintiff  in  an  action  of  tres- 
pass, qua.  clau.  fre.,  tried  in  1837, 
obtained  a  verdict  for  less  than  40^., 
and  the  Judge  refused  to  ccrtity  for 
costs.  No  further  step  was  taken 
until  after  the  passing  of  the  3  &  4 
Vict.  c.  24,  when  the  plaintiff  signed 
judgment.  Sembhy  that  he  was  en- 
titled to  full  costs.  Roadknight  v. 
Green,  65 

JUDGE,  (ORDER  OF). 

See  Arrest,  4,  5. 

Writ  of  Trial,  6. 

1.  Where  a  party  has  obtained  a 
Judge's  order  to  set  aside  a  judgment 
upon  payment  of  costs,  he  cannot, 
if  he  has  drawn  up  and  served  the 
order  subsequently,  move  to  procure 
the  rescission  of  so  much  of  it  as 
relates  to  costs.      Giraud  v.  Austen^ 

703 

2.  A  Judge's  order  for  the  pay- 
ment of  money  obtained  ex  parte 
cannot  be  made  the  foundation  of  an 
execution  under  the  1  &  2  Vict. 
c.  110,  s.  18.    Richards  v.  Patterson  ^ 

52 

3.  Where  a  Judge's  order  has  been 
made  a  rule  of  Court,  a  motion  to 


set  aside  the  order  is  irregular ;  it 
should  be  directed  against  the  rule, 
Clement  v.  Weaver^  193 

4.  QuiBre^  whether  a  Judge  at 
Chambers,  in  making  an  order  upon 
the  plaintiff  to  deliver  particulars 
which  he  had  omitted  to  deliver  with 
his  notice  of  declaration,  under  6  Reg. 
Gen.,  T.  T.,  1  Wm.  4,  can  order  him 
to  pay  the  costs  of  the  application. 

lb. 

5.  A  defendant  obtained  a  Judge's 
order  for  the  delivery  of  a  bill  of 
particulars  by  the  plaintiff,  which 
also  directed  the  payment  of  costs 
by  the  plaintiff,  on  the  23rd  of  Oc- 
tober ;  two  appointments  to  tax  costs 
were  served  on  the  plaintiff,  neither 
of  which  was  attended,  and  the 
Master's  allocatur  having  been  made 
and  served,  on  the  4th  of  November, 
notice  was  given,  that  unless  the 
amount  was  paid  on  the  5th,  the 
Judge's  order  would  be  made  a  rule 
of  Court ;  this  notice  was  acted  upon 
on  the  9th :  Held,  that  it  was  too 
late  for  the  plaintiff  to  object  on  the 
13th  to  the  power  of  the  Judge  to 
impose  costs  upon  the  plaintiff.     lb, 

6.  Where  a  Judge  has  made  an 
order  at  Chambers  founded  on  certain 
facts  then  stated  to  him,  the  Court 
will  not,  on  an  application  to  rescind 
his  order,  allow  additional  facts  to  be 
shewn,  which  were  within  the  know- 
ledge of  the  appealing  party,  at  the 
time  the  order  was  made.  Alexan- 
der v.  Portery  299 

JUDGE,  (POWER  OF). 

See  Arrest,  3. 

Writ  op  Trial,  6. 

JUDGMENT. 

See  Decree  iw  EkiuiTY. 
Vacation. 

1.  Where  a  Judge's  order  is  ob- 
tained for  setting  aside  a  regular 
judgment  of  non  pros,  for  want  of  a 
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replication  on  payment  of  costs,  that 
means  on  payment  of  the  costs  of 
the  judgment,  and  of  the  application 
to  set  it  aside,  and  if  the  defendant's 
attorney  refuses  to  attend  a  peremp- 
tory appointment  for  the  taxation  of 
the  costs,  the  Master  may  tax  them 
at  the  nominal  sum  of  3^.  4(/.,  on 
tender  of  which  the  plaintiff  is  en- 
titled to  treat  the  judgment  as  set 
aside,  and  proceed  to  trial.  Christie 
V.  Thomson,  592 

2.  A  defendant  having  obtained 
an  order  for  further  time  to  plead 
upon  certain  terms,  did  not  draw  up 
the  order,  but  on  the  same  day  took 
out  a  summons  for  better  particulars, 
with  a  stay  of  proceedings,  and  also 
a  summons  for  further  time  to  plead, 
after  the  delivery  of  such  particulars. 
On  the  following  day,  the  plaintiff's 
attorney  delivered  the  particulars, 
and  signed  judgment  as  for  want  of 
a  plea,  the  original  time  for  pleading 
having  then  expired :  Heldy  that  the 
judgment  was  irregular.  Daley  v. 
Arnold,  938 

JUDGMENT,  (ARREST  OF). 

See  Damages,  6. 
Variance,  3. 

JUDGMENT,  (AS  IN  CASE  OF 
A  NONSUIT). 

See  Security  (for  Costs),  4. 

1.  Where  one  of  several  defend- 
ants moves  for  judgment  as  in  case 
of  a  nonsuit,  the  rule  should  be  to 
shew  cause  why  the  judgment  should 
not  be  entered  generally  for  the  de- 
fendants. Sawyer  v.  Hodges  and 
Thomas,  16 

2.  Where  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit  is  discharged 
on  a  peremptory  undertaking,  either 
party  may  draw  up  the  rule  contain- 
ing the  undertaking,  and  if  the  de- 
fendant does  so,  he  must  serve  it 
upon  the  plaintiff  in  time  to  enable 


him  to  try  according  to  the  under- 
taking. Satpyer  v.  Thompson  and 
Another,  449 

3  Where  a  rule  nisi  for  judgment 
as  in  case  of  a  nonsuit  had  been  en- 
larged from  Michaelmas  to  Hilary 
Term  upon  the  condition  of  all  affi- 
davits sought  to  be  read  by  the 
plaintiff,  being  filed  one  week  before 
the  commencement  of  that  Term,  the 
Court  refused  to  dispense  with  the 
condition,  upon  the  ground  of  a  mis- 
take of  the  clerk  in  the  country, 
unless  with  the  consent  of  the  de- 
fendant.    Cosby  v.  Betts,  603 

4.  Where  in  H.  T.,  in  answer  to 
a  rule  for  judgment  as  in  case  of  a 
nonsuit  in  an  action  of  libel,  the 
plaintiff  produced  an  affidavit,  in 
which  it  was  stated  that  it  was  be- 
lieved to  be  unsafe  to  proceed  to 
trial,  in  consequence  of  a  strong 
feeling  of  prejudice  excited  in  the 
public  mind  by  reason  of  certain 
disclosures  made  by  a  bankrupt, 
while  under  examination,  and  in  re- 
ference to  which  the  libel  in  question 
was  published;  but  an  offer  was 
made  of  a  peremptory  undertaking 
to  try  at  the  Sittings  after  E.  T.,  the 
Court  discharged  the  rule  only  upon 
a  peremptory  undertaking  for  the  Sit- 
tings afler  the  instant  Term.  Cooh 
V.  Broohes,  504 

.5.  Where  in  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  it 
was  sworn  that  the  parties  had  met 
and  had  settled  the  action  behind  the 
back  of  the  defendant's  attorney,  it 
being  agreed  that  each  party  should 
pay  his  own  costs,  and  it  was  also 
stated  by  the  defendant  that  the 
present  proceeding  was  unautho- 
rized by  him,  the  Court  discharged 
the  rule,  but  directed  the  costs  to 
be  costs  in  the  cause.  Payne  v. 
ffaredale,  525 

6.  In  a  town  cause,  issue  was 
joined  in  Hilary  Term.  In  the  fol- 
lowing Trinity  Term,  a  rule  was  ob- 
tained for  judgment  as  in  case  of  a 
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aw     jcDGJoanr,  he. 


JUSTIFICATIOS. 


fFiOtiuv 


oaiF  agmrt  «  rule  ftr  ja^mat  u 
■  caw  of  ■  ■iiiwii  to  ttare  the  io- 
wli  t.  lit  f  of  dte  tUbodwit  as  a  matter 
■r  -  i-*-— ^—  and  WKf."  Rodm 
771 
)  iodtice  the  Court 


arr  (or  the  plaintiff  to  rvear 
B  tenns  that  be  £d  not  know  tliat 
Ac  Mendanl  was  not  insolvent,  at 
tiK  tiMe  of  ooauDefKing  the  action,  if 
U*  a&lavU  JwcfcwCT  orcamitaoce* 
jfcesiug  tihat  at  the  comDHncement 
of  the  actian,  the  poaition  of  the  de- 


•olnncj.     BttiUy  r.  Efyir,  853 

JCDG3IENT  (CREDITOR). 
See  Oim^mT,  I . 

JUDGMENT,  (FALSE). 
Sec  Fai«b  Jddgmeht. 

JUDGMENT,  (MON  OBSTANTE 

VEREDICTO> 

See  DacLAKATiow,  2. 

JUDGMENT,  (NUNC  PRO 
TUNC). 

Where  hy  the  tenns  of  the  Judge's 
order,  made  b^  cociseut,  a  plaintiff 
ia  to  be  at  liberty  to  sign  judgment 
for  debt  and  costs,  on  a  particular 
day,  but  before  that  day,  the  de- 
fendant dies,  the  Court  will  not  pei> 


■it  the  pluKtff  to  enter  jndgnwni 
muH:  [Mt>  tone,  aa  of  the  day  *be 
the  cooaent  wu  gi»«».     »^'*— ' 


■at        JUDGMENT  (RECOVEBED> 


A  jiem  that  the  now  pWoiiff  le 
of  the  ideotkal  debt  sued  for  ^ains 
a  claim  made  li^  the  now  defindani 
in  an  action  brought  by  him  ^aiitfi 
ihe  now  plaintiff  irhen  the  jm] 
feond,  and  the  Court  gave  judgmeni 
for  the  now  defendant,  ia  not  a  pla 
of  judgment  lecorered  within  ih< 
8th  role  of  H.  T.,  4  Wm.  4.  Bro- 
.  Morgam,  378 


JUDICIAL  NOTICE. 
Ste  Pcu  Dabkeu  Contibdahcl 

JURAT. 
Stm  Atfioavit,  1,  2. 


See  New  Tbiai^  6. 

WuT  OF  TaiAL,  I,  2. 

On  motion  for  a  new  trial  on  dc 
groand  that  the  verdict  was  entered 
by  mistake^  the  Court  received  the 
amdavit  of  a  juryman  as  to  what  oc- 
corred  in  open  Court,  on  delivery 
of  the  rerdict.    RobtHa  r.  Bttgket, 


JURY  PROCESS. 

5«N«wT«iAi,  7. 

Since  the  3  fk  4  Wm.  4,  c.  67, 
a.  2,  the  venire  &cias  juratores  may 
be  made  returnable  either  on  a  par- 
ticular day,  or  "  forthwith."  Droit 
V.  Chfugh,  £73 

JUSTIFICATION. 
&ePLu,  4. 


LACHES. 


LIBEL. 


99: 


KIN  (NEXT  OF). 

See  Abatemeht  (of  Suit). 
Witness,  5,  6. 

LACHES. 

See  Amendment,  3. 

Capias  ao  Satisfacisndubc,  5. 

Decr£b  in  Equity. 

Judos,  (O&deb  of),  5,  6. 

New  Trial,  5. 

Special  Jurt. 

Variance,  7. 

Waiver. 

Writ  of  Trial,  14. 

L  Where  a  defendant  was  taken 
in  execution  in  a  wrong  county,  in 
April,  1840,  but  did  not  discover  the 
mistake  until  February,  1841,  the 
Court  refused  an  application  on  the 
27th  April,  1841,  to  discharge  him 
out  of  custody.  Greenshield  v.  Prit' 
chard,  51 

2.  In  an  action  of  detinue,  to  re- 
cover possession  of  a  boat,  plea,  not 
possessed ;  the  plaintiff  called  a  wit- 
ness to  prove  nis  possession,  who 
turned  out  to  be  his  partner.  Held, 
that  no  objection  having  been  raised 
at  the  trial  to  the  admission  of  his 
evidence,  the  Court  would  not  inter- 
pose on  motion,  and  grant  a  new 
trial.     Walker  v.  Needham^        220 

3.  Where  a  notice  of  declaration 
was  served  on  the  30th  of  October, 
it  was  held  too  late  to  move  to  set 
it  aside  on  the  4th  of  November,  al- 
though the  31st  of  October  was  a 
Sunday,  and  the  defendant's  attorney 
was  out  of  town,  during  the  interme- 
diate time,  and  the  affidavit  support- 
ins  the  application  was  sworn  on  the 
3rd  of  November.     Willis  v.  Ball, 

303 

4.  Where  a  warrant  of  attorney 
was  given,  the  language  of  which  did 
not  clearly  shew  the  Term  of  which 
judgment  was  to  be  signed,  but  the 
defendant  agreed  that  it  should  be 
signed  soon  after  the  date  of  the  in- 
strument, and  it  was  accordingly  so 


signed,  and  a  sci.  fa.  to  revive  the 
judgment  was  subsequently  served 
on  the  defendant,  and  eleven  years 
elapsed  between  the  date  of  the  judg- 
ment and  the  execution ;  the  Court 
refused  to  set  aside  the  judgment  and 
execution,  even  at  the  instance  of 
the  assignees  of  the  defendant  who 
had  become  bankrupt.  FameU  v. 
Adanu.  869 

LANDLORD  AND  TENANT. 

See  Ejectment,  1. 
Poor  Rates. 

A  declaration  stated,  that  the  de- 
fendant had  agreed  to  let  certain 
premises  to  the  plaintiff  on  certain 
terms,  and  that  in  consideration  that 
plaintiff,  at  the  request  of  the  defend- 
ant, had  promised  to  perform  all 
things  in  the  agreement  contained 
on  his  part  to  be  performed,  the  de- 
fendant promised  the  plaintiff  that  he 
had  then  good  right  and  title,  and 
full  and  lawful  power  and  authority 
to  let  the  said  premises  to  the  plain- 
tiff, without  restriction,  as  to  the 
purpose  for  which  the  same  should 
be  occupied. 

Held,  bad,  on  special  demurrer, 
inasmuch  as  the  promise  alleged, 
could  not  be  implied  from  the  rela- 
tion of  landlord  and  tenant,  and  was 
without  consideration  to  support  it. 
Jackson  V.  Cobbifi,  Cl^rk^  96 

LIBEL. 

See  Judgment  (as  in  Case  of  a 
Nonsuit,)  4. 

A  declaration  in  libel  after  alleg- 
ing that  the  plaiintiff  had  been  in 
prison,  and  had  applied  for  money, 
to  pay  his  quarter's  rent,  stated  that 
he  was  a  ''mere  man  of  straw," 
(thereby  meaning  that  he  was  insol-* 
vent,  and  in  bad  circumstances.) 

On  general  demurrer  to  the  alle- 
gation that  the  plaintiff  was  a  "  mere 
man  of  straw.'*    Held,  that  it  was  not 


^;os 


MALICE. 


MASTER'S  DISCRETION. 


necessary  to  explain  the  meaning  of 
that  term  by  prefatory  averment  and 
that  as  the  libellous  matter  contained 
but  one  charge,  viz.  insolvency,  the 
defendant  could  not  plead  or  demur 
to  part  only.     Eaton  ▼.  Johns,    602 

LIBERUM  TENEMENTUM. 

Under  the  plea  of  liberum  tene- 
mentum,  the  defendant  is  not  bound 
to  prove  the  whole  of  the  close  to  be 
his  property,  but  is  entitled  to  a  ver- 
dict if  he  proves  his  right  to  that 
part  on  which  the  alleged  trespass 
was  committed.     Smith  v.   Royston, 

124 
LIEN. 

See  Costs,  8. 

Plsas,  (Sbveral),  1. 

LIMITATIONS,  (STATUTE  OF). 

See  Amendment,  1. 
Foreign  Judobcent. 
Plea,  3,  5. 

LODGER. 

See  Ejectbtent,  6. 

Rule,  (to  Cobipute),  4. 

LUNATIC. 
See  Distringas,  8. 

MAGISTRATE. 

See  Notice,  (op  Action). 

MALICE. 

In  a  suit  depending  in  Chancery, 
an  order  was  made  that  G.  pay  into 
the  name  of  the  Accountant  General, 
in  trust  in  the  cause,  a  certain  sum 
admitted  by  his  answer  to  be  the 
amount  of  the  sale  of  a  trust  fund. 
The  solicitor  for  the  plaintiffs  in  the 
suit  registered  the  order,  under  the 
1  &  2  Vict.  c.  110,  8.  19,  and,  in 
consequence  G.  was  prevented  from 
disposing  of  certain  lands.  Held, 
that  the  registry  of  the  order  was  not 


of  itself  a  wrongful  act,  and  that  no 
action  could  be  maintained  without 
proof  of  malice. 

Semble,  that  such  an  order  is 
within  the  equity  of  the  1  &  2  Vict, 
c.  110,  s.  19.  Gibbs  v.  Pike  and 
Another,  409 

MANDAMUS. 

See  Quarter  Sessions. 
Witness,  3. 

1.  The  Court  refused  to  grant  a 
mandamus  to  the  Chairman  of  the 
Middlesex  Sessions,  requiring  him  to 
issue  process  for  the  apprehension  of 
two  persons,  against  whom  a  bill  of 
indictment  had  been  found  at  those 
Sessions,  a  year  previous  for  keeping 
a  common  gaming-house,  upon  the 
ground  that  an  application  for  such 
process  had  been  rejected  at  Sessions. 
Regina  v.  Russell,  544 

2.  Where  a  tithe  commissioner, 
during  the  pendency  of  suits  for  the 
recovery  of  tithes,  had  proceeded  to 
inquire  as  to  the  validity  of  a  modus, 
under  the  6  &  7  Wm.  4,  c.  71,  s.  45, 
but  had  declined  to  make  his  award 
until  the  tithe  suits  were  at  an  end, 
the  Court  refused  to  compel  him,  by 
mandamus,  to  make  his  award.  In 
the  matter  of  the  Tithe  Commissioners^ 
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MARSHAL,  (RETURN  OF). 
See  Capias  ad  SATisPACiENDUBf,  2. 

MASTER'S  ALLOCATUR. 

See  Attachment,  3. 
EIjectment,  4. 
Allocatur  of  Master. 

MASTER'S  DISCRETION. 

See  Distringas,  5. 
Judgment,  1. 
Taxation,  2,  3,  4. 

1.  The  Court  will  not  interfere 
with  the  discretion  of  the  Master  as 


MERITS. 


MUTUAL  CREDIT.       999 


to  the  costs  of  an  attorney  for  going 
abroad  to  attend  a  commission  for  the 
examination  of  a  witness.  Comet  y. 
Dempsey,  422 

2.  Where  in  an  action  against  an  ap- 
praiser for  negligently  valuing  certain 
premises,  the  plaintiff  having  been 
nonsuited  at  the  trial,  the  Master 
disallowed  the  preliminary  expenses 
of  several  witnesses,  who  were  em- 
ployed by  the  defendant  to  inspect 
the  premises,  with  a  view  to  their 
giving  evidence  upon  the  subject  of 
the  valuation,  and  the  Court  refused 
to  order  the  taxation  to  be  reviewed. 
Mat/  V.  Selbi/,  708 

3.  Where  an  action  is  brought  to 
recover  the  amount  of  an  attorney's 
bill,  and  it  is  referred  to  taxation,  by  | 
the  usual  order  obtained  at  the  in-  < 
stance  of  the  defendant,  the  Master 
has  power  to  determine  whether 
certain  items  were  necessary,  and  the 
Court  will  not  review  his  taxation  on 
the  ground  that  such  disallowance  is 
an  excess  of  jurisdiction.  fVUliams 
V.  Nicholas,  840 

4.  On  reference  of  an  attorney's 
bill  for  taxation,  the  Master  has  no 
authority  to  entertain  a  question  as 
to  whether  the  attorney  had  a  cer- 
tificate during  all  the  time  the  busi- 
ness was  done,  or  whether  any  part 
of  it  was  rendered  useless  by  his  neg- 
ligence.    Matchett  V.  Parkes,      924 

MAYOR'S  COURT. 

See  Bail. 

Cafias  ad  Satisfaciendum,  3, 4. 


MERITS. 
See  New  Trial,  1. 

Where  a  defendant  makes  an  affi- 
davit of  merits,  for  the  purpose  of 
setting  aside  a  regular  judgment,  the 
plaintiff  cannot  make  an  affidavit  in 
answer.     Blcwill  v.  Gordon^        S1.5 


MESSENGER. 
See  Ejectment,  11. 

MINE. 
See  Damages,  3. 

MODUS. 
See  Mandamus,  2. 

MONEY  HAD  AND  RECEIVED. 

An  agreement   having   been   en- 
tered into  between  the  plaintiff  and 
defendant,  by  which  the  latter  sold 
to  the  former  his  claim  upon  one  B., 
in  respect  of  certain  matters  in  differ- 
ence then  awaiting  the  decision  of  an 
arbitrator,  which  was  subsequently 
ratified  by  a  formal  deed  of  assign- 
ment, and  the  arbitrator  having  made 
an  award  in  favour  of  the  defendant, 
directing  the  costs  of  the  reference 
to  be  paid  between  the  defendant  and 
B.  and  which  was  taken  up  and  paid 
for  by  the  plaintiff;  the   defendant 
was  employed  by  the  plaintiff  to  re- 
ceive from  B.  the  amount  due  to  him 
under  the  award.     Held,  that  that 
amount  both  of  debt  and  costs  was 
recoverable  by  the  plaintiff  in  an  ac- 
tion for   money  had  and  received. 
Smith  v.  JoneSy  526 

MORTGAGE. 

See  Stamp,  8. 

MUTUAL  CREDIT. 

To  an  action  by  the  assignees  of  a 
bankrupt,  for  goods  sold  and  delivered 
by  the  bankrupt,  the  defendant 
pleaded  that  before  notice  of  the  act 
of  bankruptcy,  and  before  the  issuing 
of  the  fiat,  he  gave  credit  to  the 
bankrupt  by  accepting  certain  bills 
of  exchange  for  his  accommodation, 
which  were  before  notice  of  the 
bankruptcy,  negotiated  by  the  bank- 
rupt, that  the  credit  so  given,  was 
likely  to  end  in  debts,  and  that  be- 
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NEW  TRIAL. 


NEW  TRIAL. 


fore  the  commencemeDt  of  the  ac- 
tion, the  defendant  had  the  bills: 
Held^  a  good  set-off,  under  the  6 
Geo.  4,  c  16,  s.  50.  Russell  and 
Another,  Assignees  of  Nicholly  a  i 
Bankrupt  v.  Bell  and  Another,  107 
2.  Ifeldy  also  that  the  assignees 
could  not  reply  a  fraudulent  delivery 
of  the  goods.  lb. 

NEGATIVE  PREGNANT. 
See  Pi^EADiNO,  1. 


NEGLIGENCE. 

See  Attobney  and  Cwent,  2. 
Special  Case. 


NEW  TRIAL. 

See  DiSTBINGAS  JURATOKES. 
JUROB. 

Laches,  2. 

Writ  op  Trial,  7,  16. 

1.  Where  the  defendant's  attorney 
on  the  1  St  day  of  Term,  was  served 
with  notice  of  trial,  for  the  first  sit- 
tings in  Term,  and  about  a  week  be- 
fore the  day  of  trial  the  defendant 
was  personally  informed  that  the 
cause  was  to  be  tried  "  next  week,** 
and  two  days  before  the  day  of  trial, 
the  defendant  and  his  attorney  were 
both  served  with  notice  to  produce ; 
the  Court  refused  to  grant  a  new 
trial  on  payment  of  costs,  the  cause 
having  been  taken  pursuant  to  no- 
tice, as  an  undefended  cause  in  the 
absence  of  the  defendant's  attorney, 
an  affidavit  being  produced,  in  which 
it  was  sworn  that  the  clerk  who  had 
the  management  of  the  cause  had 
mistaken  the  notice  of  trial  to  be  for 
the  sittings  after  Term,  and  had, 
therefore,  omitted  to  make  the  ne- 
cessary preparations  for  trial,  and  in 
which  merits  were  sworn  to  by  the 
clerk,  who  stated,  that  "  the  defend*- 
ant  had  informed  him  that  he  has 
been  advised  by  counsel,  that  he  has 


a  good  defence  on  the  merita,  which 
this  deponent  verily  believes  to  be 
true."     Nashy,  Sufinbume^         190 

2.  Where  a  rule  absolute  for  a 
new  trial  on  payment  of  costs,  had 
been  granted,  but  the  costs  were  not 
paid  within  a  reasonable  time,  the 
Court  made  a  rule  absolute  in  the 
first  instance  for  discharging  that 
rule.     Champion  v.  Griffiths,      319 

3.  A  defendant  who  has  become 
bankrupt  and  obtained  his  certificate 
since  a  trial,  may  apply  to  set  aside 
a  verdict  against  him  on  the  ground 
that  no  notice  of  trial  has  been  given. 
Shepheard  v.  Thompson,  345 

4.  The  plaintiff  having  obtained  a 
verdict,  a  rule  was  made  absolute  for 
a  new  trial,  no  mention  being  made 
of  costs.  The  parties  afterwards 
agreed  to  refer  the  cause,  the  costs 
to  abide  the  event.  The  arbitrator 
awarded  in  favour  of  the  defendant. 

Held,  that  he  was  not  entitled  to 
the  costs  of  the  first  trial.  Thomas 
V.  Hawkes,  346 

6.  On  a  motion  for  a  new  trial, 
counsel  cannot  present  a  point  which 
does  not  appear  by  the  Judge's  note 
to  have  been  raised  at  the  trial 
Gihbs  V.  Pike  and  Another,         409 

6.  Where  R.  the  elder  was  sum- 
moned on  a  special  jury,  and  R.  the 
younger  was  sworn,  and  sat  as  one 
of  such  jury,  he  not  being  qualified 
to  sit  either  on  a  special  or  a  common 
jury.  Held,  that  it  was  discretion- 
ary with  the  Court  to  grant  or  refuse 
a  new  trial,  and  it  appearing  that  the 
clerk  of  the  defendant's  attorney  was 
present  at  the  trial,  and  knew  of  the 
mistake,  and  that  the  attorney  him- 
self did  not  make  affidavit  that  he 
was  ignorant  of  it,  the  Court  dis- 
charged a  rule  for  a  new  trial  on  that 
ground.  Earl  of  Falmouth  v.  Ro- 
berts, 633 

7.  The  motion  for  a  rule  for  a  new 
trial,  after  a  trial  had  in  Term,  may 
be  made  within  four  days  after  the 
return  day  of  the  distringas,  and  need 


NOLLE  PROSEQUL 


NUNQUAM,  &c. 
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not  be  made  within  four  days  of  the 
trial.  Perkins  v.  Vaughany  700 
8.  The  rule  which  gives  a  party 
four  days  afler  the  trial  of  a  cause 
in  Term,  to  move  for  a  new  trial,  or 
to  set  aside  the  verdict^  cannot  be 
relaxed  by  the  Court  in  the  case  of 
an  assessment  of  damages  after  a 
judgment  by  default,  so  as  to  enable 
the  plaintiff  to  take  out  speedy  exe- 
cution even  under  special  circum- 
stances, which  it  is  suggested  would 
render  that  course  important  to  the 
plaintiff's  interests.  Carpenter  v. 
Lee^  706 

NEXT  OF  KIN. 

See  Abatement  (of  Suit). 
Witness,  5,  6. 

NISI  PRIUS. 
See  Puis  Darrein  Continuance. 

NOLLE  PROSEQUI. 

To  a  declaration  in  assumpsit,  con- 
taining counts  for  goods  sold,  money 
lent,  money  paid,  and  on  an  account 
stated,  the  defendant  pleaded  non 
assumpsit,  the  Statute  of  Limitations, 
payment,  and  a  set-off,  upon  a  judg- 
ment recovered  in  the  Queen's  Bench 
for  58/.  15^.,  and  of  200/.  for  goods 
sold,  &c. :  The  plaintiff  replied  as  to 
so  much  of  the  4th  plea  as  related  to 
the  said  judgment,  that  inasmuch  as 
he  could  not  deny  that  he  was  in- 
debted to  the  defendant  in  the  said 
sum  of  58/.  16^.,  on  the  said  judgment, 
he  freely  admitted  the  same,  and 
therefore  he  would  not  further  pro- 
secute his  suit  against  the  defendant, 
in  respect  of  so  much  of  the  said  pro- 
mises in  the  declaratiou  mentioned, 
as  were  satisfied  by  the  said  judg- 
ment being  so  set-off.  Issue  being 
joined  upon  the  other  pleas,  and  upon 
the  general  set-off  alleged  in  the  4th 
plea ;  the  plaintiff,  at  the  trial,  proved 
a  claim  for  28/.  I6«.  11c/.,  a  portion 
of  his  whole  demand  being  barred  by 


the  Statute  of  Limitations ;  the  de- 
fendant proved  no  payment  or  set- 
off, beyond  the  amount  of  the  judg- 
ment in  the  4th  plea  mentioned : 
Held,  that  the  defendant  was  entitled 
to  a  verdict  upon  the  1st  and  2nd 
issues,  and  that  the  plaintiff  was  en- 
titled to  a  verdict  upon  the  3rd  and 
4th  issues.     Amorv,  Cuthherty     160 

NOT  POSSESSED. 

See  Costs,  8. 
Laches,  2. 
Pi^EAS,  (Sevsaal),  8. 

NULLA  BONA. 

See  Plea,  2. 
Sheriff,  6. 

NUL  TIEL  RECORD. 
See  Variance,  8, 

1.  Where  upon  plea  of  nul  tiel 
record,  the  record  is  to  be  produced 
by  the  defendant,  the  plaintiff  must 
rule  him  to  do  so,  before  he  can  sign 
judgment,  but  where  the  plaintiff  is 
to  produce  the  record,  it  is  sufficient 
to  serve  a  notice  on  the  defendant. 

Semhle,  otherwise  in  the  Common 
Pleas.     Svnnhum  v.  Taylor^      349 

2.  Where  in  an  action  of  debt 
upon  a  judgment,  to  which  the  de- 
fendant pleaded  nul  tiel  record,  a 
motion  was  made  to  the  Conrt,  under 
the  43  Geo.  8,  c.  46,  s.  5,  for  judg- 
ment in  the  suit  upon  the  production 
in  Court  of  the  record  of  the  original 
judgment  and  costs,  the  Court  refused 
to  grant  a  rule  absolute  in  the  first 
instance,  as  costs  were  demanded, 
although  notice  of  the  motion  had 
been  given.  Fraser^  Public  Officer 
v.  Moses,  705 

NUNQUAM  INDEBITATUS. 

Goods  sold  on  a  ready  money  con- 
tract, were  paid  for  by  defendant 
within  ten  minutes  af^er  their  deli- 
very at  his  house. 
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NOT  GUILTY. 


NOTICE,  &c 


Heldj  that  the  payment  might  be  guihy  puts  in  issue  both  the  hcl  of 
given  in  evideuce,  under  a  plea  of  !  die  mailing  of  the  cesspool,  and  that 
nunquara  indebitatus.  Buney  v.  !  the  water  was  thereby  contaminated. 
Bamett,  646   I  Norton  v.  Scholefieldy  638 


NON  OBSTANTE  VEREDICTO. 

Declaration,  that  in  consideration 
that  plaintiff  had  sold  to  defendant  a 
portrait  and  copyright  of  engraving 
the  same,  defendant  promised  to  de- 
liver plaintiff  ^hj  proof  impressions 
of  the  engraving  when  made  there- 
from: Breach,  that  defendant  had 
not  delivered  the  said  proofs:  Plea, 
that  defendant  delivered  to  plaintiff, 
ten  proof  impressions,  which  plaintiff 
accepted  in  discharge  of  his  promise, 
as  to  ten  of  the  fifty,  and  that  he 
then,  to  wit,  on,  &c.,  in  the  declara- 
tion mentioned,  was  ready  and  wil- 
ling, and  then  tendered  to  the  plain- 
tiff forty  other  impressions,  which  the 
plaintiff  refused  to  receive,  and  re- 
quested defendant  to  let  him  choose 
forty  from  all  the  impressions,  to 
which  the  defendant  acceded,  but 
the  plaintiff  had  never  made  any  se- 
lection. Absque  hoc,  that  the  de- 
fendant refused  to  deliver  to  the 
plaintiff  the  fifty  impressions,  as  in 
the  declaration  mentioned.  A  ver- 
dict having  been  found  for  de- 
fendant: Held,  that  plaintiff  was 
entitled  to  judgment,  non  obstante 
veredicto:  Hcldy  also,  that  where 
there  are  several  pleas  on  the  record, 
one  of  which  traverses  immaterial 
matter,  the  Court  will  not  grant  a 
repleader,  if  there  are  other  and  ma- 
terial issues  raised.  Negelen  v. 
Mitchell,  110 

NON  PROS. 
See  Judgment,  1. 

NOT  GUILTY. 

In  case  for  contaminating  the 
water  of  a  well,  by  constructing  a 
cesspool   near   it,   the   plea   of  not 
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NOTES  (OF  JUDGE). 
See  Costs,  2. 

NOTICE  (OF  ACTION). 

The  mere  act  of  a  magistrate  can- 
not waive  the  necessity  of  serving 
and  proving  a  notice  of  action  under 
the  24  Geo.  2,  c.  44. 

Therefore,  where  a  magistrate  had 
sent  to  the  plaintiff  a  paper  writing, 
reciting  the  notice  that  had  been 
served  on  him,  and  tendering  amends 
in  respect  of  the  matter  contained  in 
such  notice,  proof  of  such  notice  was 
still  required.     Martins  v.  Uppcker, 

555 

NOTICE  (TO  ADMIT). 

The  rule  (20)  of  H.  T.,  4  Wm.  4, 
(which  requires  a  notice  to  admit 
written  documents  proposed  to  be 
adduced  in  evidence.)  applies  to  all 
such  documents  whether  in  the  pos- 
session of  the  party,  or  of  third  per- 
sons, and  in  the  latter  case,  the  form 
of  the  notice  should  be  varied  ac- 
cording to  the  circumstances.  Rut* 
ter  y.  Chapman,  118 

NOTICE  OF  DECLARATION. 
See  Vahiance,  7. 

NOTICE  (TO  PRODUCE). 

1.  The  contents  of  a  notice  hung 
up  in  a  steam-packet  office,  cannot, 
if  moveable,  be  given  in  evidence 
without  a  notice  to  produce  the  ori- 
ginal, aliter,  if  the  notice  be  fixed  to 
the  freehold.     Jones  v.  Tarlton,  625 

2.  A  notice  to  produce  documents 
served  the  evening  before  trial,  on 
the  defendant's  attorney,  at  his  resi- 
dence,  twenty-four  miles  from  the 


OUTLAWRY. 


PARTICULARS.        1003 


place   of   trial:     Heldy  insufficient. 
Howard  v.  fViUiamSy  877 

NOTICE  (OF  TRIAL). 
See  Writ  op  Tkial,  8,  9,  18. 

The  usual  order  binding  the  de- 
fendant to  accept  short  notice  of  trial, 
(if  necessary,)  at  a  particular  sittings, 
does  not  apply  to  notice  at  a  subse- 
quent sittings.  Slatter  v.  Painter ^  35 

NULLITY. 
See  Pleas  (sevekal),  6. 

OFFICE  COPY. 
See  Warrant  op  Attorney,  2. 

ONUS  PROBANDL 

To  an  action  by  third  indorsee 
against  maker  of  a  promissory  note, 
the  defendant  pleaded  that  while 
the  note  was  in  the  hands  of  the 
second  indorsee,  an  order  of  nisi 
prius  was  made  that  his  claim  there- 
on be  referred  to  arbitration,  that 
after  the  making  of  the  order,  and 
before  any  award,  he  in  violation  of 
good  faith  and  in  fraud  of  such  order, 
delivered  the  note  to  the  plaintiff, 
who  took  it,  with  full  knowledge  of 
the  premises.  The  replication  tra- 
versed the  knowledge  of  the  plaintiff: 
Held^  that  upon  these  pleadings  the 
defendant  was  bound  to  begin,  and 
shew  the  plaintiff's  knowledge  of  the 
alleged  fraud.     Smith  v.  Martin^  418 

ORDER  (OF  JUDGE). 
See  Writ  (op  Trial),  6. 

OUTLAWRY. 

See  Distringas,  9. 

1.  The  return  to  a  writ  of  capias 
utlagatum  was  quashed  in  the  first 
instance  as  being  insufficient  on  the 
application  of  the  sheriff  and  the 
judgment  creditor.  Engler  v.  AnneS' 
Ivff,  186 


2.  Where  an  outlaw  has  been  ar- 
rested on  a  ca.  sa.,  issued  pursuant 
to  a  judgment  more  than  a  year  old, 
but  which  has  not  been  revived  by 
scire  facias,  he  may  apply  to  be  dis- 
charged out  of  custody,  notwith- 
standing the  outlawry,  as  the  latter 
proceeding  only  prevents  his  availing 
himself  of  the  benefit  of  the  law 
against  others,  but  does  not  prevent 
him  from  protecting  his  person  from 
wrongful  restraint.  Walker  v.  TAc/- 
lusouy  277 

3.  An  outlaw  may,  notwithstanding 
his  outlawry,  apply  to  set  aside  pro- 
ceedings on  the  ground  that  a  pre* 
vious  sci.  fa.,  and  judgment  thereon, 
have  not  been  recited  in  a  second 
sci.  fa.     Walker  v.  Thdluaon,     578 

OYER. 

Where  an  indorsement  is  made  on 
a  deed  afler  its  execution,  the  de- 
fendant is  not  entitled  to  a  copy  of 
that  indorsement  on  oyer,  although 
it  is  admitted  that  it  may  alter  the 
effect  of  the  deed.  Smith  v.  Golds- 
worthy^  288 

PAPER  BOOKS. 

The  defendant  having  delivered 
all  the  paper  books  upon  a  writ  of 
false  judgment,  by  reason  of  the 
neglect  of  the  plaintiff  to  deliver  any ; 
it  was  held  that  the  latter  could  not 
be  heard  in  argument  upon  the  writ, 
until  he  had  first  refunded  to  the  de- 
fendant the  costs  of  such  of  the  paper 
books  as  he  ought  to  have  delivered. 
Dempster  and  Another  Y.Pumelly  168 

PARTICULARS. 

See  Falsb  Judoubnt. 
Judgment,  2. 
Judge  (Order  of),  4,  5. 
Variance,  5. 

1.  A  declaration  contained  a  count 
for  money  lent,  and  for  money  due 
on  an  account  stated.  The  particu- 
lars annexed  to  the  record  stated  the 
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actioo  to  be  brougfat  to  recover 
41.  t9i.  on  an  accoont  stated,  mndalw  ! 
41.  19(.,  OD  ■□  accooDt  stated.  The  ' 
mder-sheriff'  rrfiued  to  admit  evi- 
dence of  money  lent,  and  noasoited 
the  ptaintiir.  The  Court  set  aside 
the  oonsoit,  it  appearing  that  the 
particnlan  deUvered  with  the  decla- 
ration contained  a  claim  for  mone; 
lent.     Ripper  v.  ff'aiUnt,  344 

2.  Where  a  plaintiff,  in  his  parli- 
cnlan  of  demand,  made  charges  sob- 
sequent  to  action  brought,  but  gave 
credit  to  the  defendant  for  pajments 
also  after  action  brought,  it  was  held 
DO  misdirection  on  the  part  of  the 
under-sheriff,  that  the  jnry  should 
find  for  the  balance,  the  defendant 
not  having  objected  to  the  mode  in 
which  the  plaintiff  stated  his  claim  in 
his  particulars,  until  the  under-she- 
riff was  summing  up.  Alexander  v. 
Porter,  832 

PARTN"ER. 
Ste  AccEPToB. 

Lacuss,  2. 

Pjuea  (Issuable,)  3. 

PAUPER. 

1.  A  plaintiff  may  be  admitted  to 
sue  in  formA  pauperis,  after  the  com- 
mencement  of  the  suit ;  notwithstend- 
ii^  the  23  Hen.  8,  c.  15,  the  Court 
pOKiessing  the  power  to  admit  plain- 
tiffs to  sue  in  IbrmA  pauperis  at  com- 
mon law,  as  well  as  hj  the  stat. 
11  Hen.  7,  c  12.    BrvtU  v.  fVard^ 

229 

2.  A  party  may  be  admitted  to  sue 
in  formft  pauperis  after  the  com- 
meacoment  of  the  suit.  Doe  dem. 
Allu  V.  Ouena,  404 

PERJURY. 
See  Affidavit,  5. 
Cektiokasi,  2. 

PAYMENT. 
See  Costs,  5. 

NUH^UAH  IrDEBITATUS. 


PAY1ffE>T  (INTO  COURT 

See  CoMMISSIOKESS. 

CoDKT  OF  Reqiixsts,  3 

PEER. 
See  DisTKiKOAa,  4. 


See  Jddgmeht,   (as  di  cabs  o 

I  HOflSDlT,)  2. 

WrrHzss,  1. 

Id  ao  action  by  huabaud  aitd  i 
in  right  of  the  wife  as  executri 
I  peremptory  uodertaking  was  gi 
I  to  try  at  a  particular  aiitii^;  al 
'  wan^  the  husband  died.  Held, 
',  the  wife  was  not  bound  by  the 
'  dertaking.  JLee  and  Wife,  Ex 
,   trix  V.  .^rmttrong. 


PLEADING. 
1.  The  plaintiff  declared  in 
sumpsit,  as  pnblic  officer  of  the 
tional  provincial  Bank  of  Engl 
and  the  declaration  contained  se 
teen  counts  upon  various  bills  of 
change,  made  and  accepted  by 
defendant ;  the  defendant  plet 
that  by  a  certain  indenture  mad 
and  between  the  defendant,  of 
first  part,  and  one  J.  M.,  the 
described,  to  be  the  manager  of 
national  provincial  Bank  of  Engl 
and  one  W.  B.  of  the  second  ] 
and  certain  other  creditors  of 
defendant  of  the  third  part,  it 
witnessed  that  m  consideration, 
the  defendaut,  with  the  privity, 
of  the  said  several  parties,  bargu 
sold,  assigned,  transferred,  and 
over  to  the  said  J.  M.  and  W. 
all  and  every  the  goods,  8ec,  ol 
said  defendant  upon  trust,  9k., 
the  benefit  of  his  creditor* ;  an 
consideration  of  soch  asatgani 
the  said  creditors  released,  and 
ever  discharged  tbe  defendant  f 
all  demands,  he. ;  and  the  deft 
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ant  further  saith  that  the  said  J.  M., 
80  being  such  manager,  executed 
the  said  indenture  as  such  manager 
aforesaid,  for  and  on  behalf  of  the 
said  co-partnership,  and  duly  au- 
thorized in  that  behalf,  and  which 
execution  thereof  by  the  said  J.  M., 
as  such  manager  aforesaid,  hath  been 
since  duly  ratified,  confirmed,  and 
acknowledged,  upon  and  by  the 
said  co-partnership,  &c. :  Replica- 
tion, that  the  said  J.  M.  did  not 
execute  the  said  indenture  as  such 
manager,  for  and  on  behalf  of  the 
said  co-partnership,  nor  was  the  said 
J.  M.,  at  any  time,  authorized  in 
that  behalf,  modo  et  form&.  Held, 
upon  special  demurrer,  firsts  that  the 
replication  was  a  denial  of  several 
separate  matters  which  constituted 
but  one  defence,  and  was  not  bad  for 
duplicity ;  secondly,  it  was  not  open 
to  objection,  on  the  ground  of  ne- 
gative pregnancy,  for  where  a  plead- 
ing is  objected  to,  on  the  ground  of 
duplicity,  it  cannot  be  further  ob- 
jected that  it  involves  a  negative 
pregnant,  and  the  doctrine  of  ne- 
gative pregnant  is  one,  which  the 
Court  will  not  strictly  sustain ;  and,  ! 
thirdly,  that  the  replication  in  tra-  | 
versing  the  authority  of  J.  M.,  tra- 
versed the  fiict  all^fed  in  the  plea, 
that  the  execution  of  the  deed  was  i 
ratified  and  confirmed  by  the  co-  ; 
partnership.  Belly  Public  Officer^ 
^c.y  V.  Tuckett,  458 

2.  A  declaration  stated  that  de- 
fendants bought  of  plaintiff  a  quan- 
tity of  linseed  to  be  worked  by  them 
within  a  specified  time,  and  to  be 
paid  for  in  ready  money,  or  by 
the  defendant's  acceptance  at  two 
months,  that  plaintiff  tendered  the 
linseed  to  defendants^  who,  although 
requested,  refused  to  accept  it  or  to 
pay  in  ready  money.  The  defend- 
ants pleaded  that  they  were  not 
requested  to  pay  for  the  linseed  in 
ready  money,  or  to  give  their  accep- 


tance; secondly,  that  they  did  not 
refuse  to  give  their  acceptance  or 
discharge  the  ^aintiff  firom  drawing 
upon  them.  Held,  that  the  pleas 
were  bad  ;  the  averments  traversed 
being  immaterial.  Spaeih  v.  ffare 
and  Others,  595 

3.  A  declaration  stated  that  plain- 
tiff had  taken  S.  in  execution  on  a 
ca.  sa.,  and  in  consideration  that 
plaintiff  would  procure  the  release 
of  S.  from  custody,  defendant  pro- 
mised to  pay  the  plaintiff  500/.  aver- 
ment of  performance,  and  breach 
non-payment;  pleas,  first,  that  irom 
the  time  of  the  promise  until  the 
discharge,  S.  was  a  member  of  the 
House  of  Commons,  and  entitled  to 
privilege  from  arrest,  that  his  re- 
lease was  on  the  ground  of  being 
so  privileged,  and  that  afterwards 
he  ceased  to  be  a  member,  and  be- 
came liable  to  be  taken  in  execution, 
that  the  promise  of  the  defendant 
was  to  answer  for  the  debt  of  an- 
other, and  that  there  was  no  note  in 
writing;  secondly,  that  S.  was  a 
member  of  the  House  of  Commons, 
from  the  time  of  contracting  the  debt 
until  his  discharge,  and  that  being 
privileged  from  arrest,  was  ordered 
by  a  Judge  to  be  discharged,  and 
that  there  never  was  any  conside- 
ration for  the  promise:  Heldj  on 
special  demurrer,  that  the  first  plea 
was  bad  for  duplicity,  and  that  the 
second  was  an  argumentative  denial 
that  the  discharge  was  by  the  act  of 
the  plaintiff.  ntUcher  v.  George 
Stewarty  620 

PLEADING  (TIME  FOR). 

See  Judgment,  2. 
Vacation. 

PLEA. 

See  Amendment,  3. 

A&iiBST,    (witbout     peobablb 
Cause). 
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See  Contract,  8. 
Replication,  3. 
Variance,  1. 

1.  To  trespass  for  breaking  and 
eotering  the  plaintiff's  house,  the 
defendant  pleaded  that  be/ore  the 
said  timej  when^  S^c,  H.  was  seised 
of,  and  in  the  house  in  his  demesne 
as  of  fee,  and  being  so  seised,  before 
the  said  time,  when,  Sfc,  demised  to 
the  churchwarden  and  overseers  of 
the  poor  of  the  parish  of  A.,  that 
they  permitted  S.,  a  pauper,  to  oc- 
cupy, who  refused  to  deliver  up  pos- 
session, and  the  plea  concluded  by 
giving  colour  to  the  plaintiff  by 
averring  a  charter  of  demise  made 
to  him  by  S.,  after  the  said  refusal. 
Heldy  on  special  demurrer,  first, 
that  there  was  a  sufficient  allegation 
of  a  seisin  in  fee,  at  the  time  of  the 
demise ;  secondly,  that  it  was  not 
necessary  to  state  the  demise  to  be 
by  deed,  or  to  mention  the  names 
of  the  churchwarden  or  overseers ; 
thirdly,  that  colour  was  sufficiently 
alleged.  Smith  v.  Adkins  and  An- 
other,  129 

2.  In  an  action  for  a  false  return 
of  nulla  bona  to  a  writ  testatum  fi. 
fisi.,  the  plaintiff,  in  his  declaration 
alleged  that  by  virtue  of  the  writ, 
the  defendants  seized  and  took  in 
execution  divers  goods  and  chattels 
of  J.  R.  (the  judgment  debtor,)  of 
the  value  of  the  monies  indorsed  on 
the  writ  and  directed  to  be  levied, 
and  then  levied  the  same  thereout ; 
yet  the  defendant,  &c.,  the  defend- 
ant pleaded  that  he  did  not  seize  or 
take  in  execution  any  goods  of  J.  R., 
nor  levy  thereout  the  monies  in  the 
declaration  mentioned :  Issue ;  at 
the  trial,  it  was  proved  that  the 
sheriff  seized  under  the  writ  of  the 
plaintiff,  but  that  the  produce  of  the 
sale  was  appropriated  to  the  pay- 
ment of  the  arrears  of  rent,  and  of  a 
claim   upon   a   writ    lodged   in   the 


hands  of  the  sheriff  previously  to 
that  of  the  plaintiff,  and  a  verdict 
was  found  for  the  defendant.  Upon 
motion  to  enter  the  verdict  for  the 
plaintiff,  held  that,  under  such  cir- 
cumstances, nnlla  bona  was  a  good 
return ;  that  the  plea  must  be  con- 
strued with  reference  to  the  mean- 
ing of  the  declaration,  the  terms  of 
which  it  adopted,  and  that  the  alle- 
gation that  the  defendant  did  not 
seize  any  goods  of  J.  R«,  must  be 
taken  to  mean  that  he  did  not  seize 
any  goods  liable  to  execution  at  the 
suit  of  the  plaintiff,  and  that,  al- 
though the  plaintiff  had  proved  a 
formal  seizure,  such  proof  did  not 
entitle  him  to  recover  in  respect  of 
the  allegation  in  the  plea,  that  the 
defendant  did  not  seize  nor  levy,  for 
that  such  allegation  waa  not  to  be 
taken  disjunctively,  and  that  the 
levying  of  the  moneys  in  the  de- 
claration, being  the  substantial  issue, 
was  unsupported  by  proof  of  a  seizure 
only.  Heenan  v.  Evans  and  An- 
other, 204 

3.  Though  a  plea  of  the  Statute 
of  Limitations  need  not  conclode 
with  a  verification,  it  must  never- 
theless be  signed  by  counsel.  Ro- 
berts V.  Howard^  667 

4.  In  an  action  on  the  case, 
brought  by  a  reversioner  for  injury 
done  to  his  reversion,  the  decUira- 
tion  alleged  that  certain  rooms  and 
apartments,  part  of  a  dwelling-house 
of  the  plaintiff,  and  certain  furniture 
of  the  plaintiff  were  in  the  possession 
of  one  S.,  who  occupied  the  same 
with  the  use  of  the  staircase  and 
landings,  as  tenant,  at  a  certain  rent, 
yet  the  defendants  contriving  to  in- 
jure the  plaintiff,  and  to  deprive  him 
of  the  benefit  which  he  derived  from 
the  letting  of  the  same,  wrongfolly 
broke  and  entered  the  said  rooms, 
and  made  a  great  noise  and  dis- 
turbance therein,  and  tore  down 
and     prostrated    the    ceiling    over 
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the  landing  of    the  staircase,    and 
the  roof  over   the  same,   and  tore 
down    divers    chimnies,    and   broke 
and   demolished   divers   glass    win- 
dows,  and    there  seized    and  took 
certain  furniture,  and  converted  the 
same,  whereby,  &c. :  the  defendants 
pleaded  as  to  the  grievance  so  far  as 
related  to,  and   was  occasioned  by 
the  said  breaking  and  entering  the 
said    rooms    and    apartments,    and 
making  the  said  noise  therein,  and 
tearing   down   and    prostrating   the 
ceiling  and  roof,  and  tearing  down 
the    chimnies    and     breaking     the 
windows,    that    one    N.    S.,    being 
seised  in  fee   of  the  said  dwelling- 
house,    &c.,    demised    the   same  to 
one  C.  H.,  for  a  term  yet  unexpired, 
and  C.  H.  having  become  possessed 
thereof,  was,  at  the  same  time,  also 
possessed  of  certain  furniture  there- 
in ;  that  C.  H.  afterwards,  by  a  cer- 
tain  indenture  made   between  him 
and    the    defendants,    and    certain 
creditors,  assigned  the  said  furniture 
to  the  defendants  for  the  use  of  his 
creditors,  the  said  defendants  to  be 
at  liberty,  upon  certain  contingen- 
cies, to  enter  and  seize  the  same ; 
that   aflerwards   the   said  dwelling- 
house,  &c.,  became  and  were  vested 
in  the  plaintiff,  and  the  defendants, 
upon  breach  of  the  terms  of  the  said 
indenture,  were  desirous  of  entering 
and  seizing  the  furniture,  and  be- 
cause  S.  refused,    upon    being   re- 
quested, to  suffer  or  permit  the  de- 
fendants to  enter  into  and  upon  the 
said  rooms,  8cc.,  for  the  purpose  of 
seizing  the    said   goods,    therefore, 
the  defendants,  for  the   same   pur- 
pose,   did    break    and     enter    into 
and  upon  the  said  rooms  and  apart- 
ments, and  the  said  staircase  and 
landing,  and  did  to  a  little  and  ne- 
cessary degree,  tear  down  and  pro- 
strate the  ceiling  over  the  sud  stair- 
case and  landing,  and  the  roof  over 
the  same,   and  did  tear  down  the 
said  chimnies,  and  break   and  de- 


molish the  said  windows,  and  did 
seize  the  said  goods,  doing  and 
using  no  more  damage  or  violence 
than  was  necessary  in  that  behalf. 
Heldy  on  demurrer,  that  the  plea 
afforded  no  sufficient  answer,  by 
way  of  justification,  to  the  allegation 
in  the  declaration.  Foulkes  v.  Scarpe 
and  Others,  691 

5.  A    plea  that    the   said  "  sup- 
posed" causes  of  action  did  not  ac- 
crue to  the  plaintiff  within  six  years, 
held   good   on   special  demurrer. 
Eavestaffy,  Russelly  950 

6.  A  plea  of  the  plaintiff's  dis- 
charge under  the  Insolvent  Debtors' 
Act,  should  aver  that  the  vesting 
order  was  made  before  the  com- 
mencement of  the  suit.  7\u:ker  v. 
Webster,  960 

7.  Such  plea  need  not  allege  that 
the  petition  was  not  dismissed,  or 
that  the  vesting  order  is  still  in  force, 
or  that  the  petition  was  filed,  and 
the  vesting  order  made  after  the 
1  &  2  Vict.  c.  110,  came  into  ope- 
ration, lb, 

PLEA,  (ISSUABLE.) 

A  plea  denying  the  acceptance  of 
a  bill  of  exchange,  and  that  the 
plaintiff  gave  no  more  than  a  certain 
limited  value  for  the  bill,  is  not  an 
issuable  plea  within  the  meaning  of 
a  Judge's  order  for  further  time  to 
plead  on  the  usual  terms.  Myers  v. 
Lazarus,  316 

2.  To  an  action  by  third  indorsee 
against  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded  first,  that  at 
the  time  of  the  indorsement  by  the 
drawer,  he  was  indebted  to  defendant 
in  an  amount  exceeding  the  bill : 
and  in  order  to  deprive  defendant  of 
his  set-off,  fraudulently  indorsed  the 
bill,  to  enable  the  plaintiff  to  sue  the 
defendant;  tecondjy,  that  the  drawer 
before  he  indorsed  the  bill,  petitioned 
for  relief  under  the  Insolvent  Debtors* 
Act. 


1008 


PLEAS,  &c 


PLEAS,  &c. 


Held^  issuable  pleas.  Waikins  v. 
Bensusan^  615 

3.  To  covenant  on  an  indenture 
of  apprenticeship,  the  defendant 
pleaded  that  at  the  time  of  making 
the  indenture,  the  plaintiffs  were 
partners,  and  that  before  any  breach 
of  duty  by  the  apprentice,  the  part- 
nership was  dissolved.  The  Court 
refused  to  set  aside  the  plea,  on  the 
ground  that  it  was  not  issuable. 
lAoyd  and  Another  v.  Blackburn, 

647 

4.  To  a  declaration  containing 
several  counts,  the  defendant,  who 
was  under  terms  of  pleading  issuably, 
pleaded  two  pleas,  which,  in  sub- 
stance, applied  to  the  first  count 
only,  but  in  form  were  pleaded  to 
the  whole  declaration :  Held^  that 
the  plaintiff  was  entitled  to  sign 
judgment.  Parrattv,  Goddardand 
Another,  Executors  of  H,  Goddard, 
deceaeedf  874 

PLEAS,  (SEVERAL) 

See  Costs,  1. 

L  The  13th  rule  of  T.  T.,  1  Wm.4, 
does  not  prevent  a  defendant  from 
applying  to  the  Court  when  leave  to 
plead  several  matters  is  refused  by  a 
Judge,  nor  need  the  previous  appli- 
cation be  noticed  in  the  rule.  To 
trespass  for  entering  a  steam-vessel, 
the  Court  allowed  the  defendant  to 
plead ;  Ist,  not  guilty ;  2ndly,  leave 
and  license ;  3rdly,  that  defendant 
entered  the  vessel  to  prevent  a  breach 
of  the  peace ;  4th1y,  that  the  vessel 
was  in  danger  of  being  wrecked,  and 
the  defendant  went  on  board  to  save 
it :  5th]y,  that  a  third  party  had  a 
lien  on  the  vessel,  and  the  defendant, 
as  his  servant,  went  on  board  to  take 
possession  of  her.  Johnstone  v. 
KnowleSy  30 

2.  Where  a  defendant  in  an  action 
for  a  tailor's  bill,  pleaded  that  buttons 
and  button-holes  of  materials  ren- 
dered illegal  by  the  10  Wm.  3,  c.  2, 


and  the  6  Ann.  c  8,  had  been  used, 
on  the  garments  supplied  by  the 
plaintiff,  the  Court  would  not  allow 
the  plea  to  stand  with  another  plea, 
but  compelled  the  defendant  to  make 
his  election  between  the  two.  Good" 
man  v.  MorreUy  283 

3.  To  an  action  for  money  paid, 
the  defendant  pleaded,  1st,  that  she 
was  an  alien,  and  that  she  requested 
the  plaintiff  to  purchase  an  estate 
for  her  benefit ;  that  he  bought  the 
estate,  and  paid  the  money  in  his 
own  name,  in  order  to  enable  her  to 
have  the  benefit  of  it,  but  had  re- 
tained possession  of  it  himself;  2ndly, 
that  the  money  was  paid  in  further- 
ance of  an  illegal  object,  and  in  cx)d- 
travention  of  the  alien  act :  Heldj 
the  pleas  raised  distinct  matters  of 
defence. 

SemblCf  that  the  first  plea  would 
be  bad  on  demurrer.  Bailey  v. 
Cathrey,  456 

4.  In  trespass,  quareclausumfregit, 
the  defendant  sought  to  plead,  first, 
not  guilty ;  secondly,  not  possessed ; 
thirdly  a  plea  stating  that  one  T. 
was  seised  in  fee  of  the  close,  who 
demised  to  B.,  and  after  stating 
various  demises  that  one  F.  demised 
to  H.,  who  became  bankrupt,  and 
that  the  defendants  entered  as  his 
assignees ;  fourthly,  a  like  plea, 
stating  however,  that  H.  mortgaged 
to  one  R.,  and  continued  in  pos- 
session as  tenant  to  R.,  and  that  the 
defendants  entered  as  assignees  of 
H.,  who  had  become  bankrupt; 
fifthly,  a  like  plea  to  the  fourth,  only 
stating  that  H.  and  R.,  to  defraud 
the  creditors  of  H.,  demised  to  the 
plaintiff:  Held,  that  those  pleas  were 
not  in  contravention  of  the  statute 
of  Anne,  and  might  be  pleaded. 
Pym  V.  Grazebrook  and  Others,  489 

5.  Where  a  defendant  had  pleaded 
two  pleas  to  the  same  cause  of  action 
alleged  in  the  declaration,  one  of 
which  was  disallowed  by  a  Judge, 
and  he  afterwards  pleaded  them  to 


PRESENTMENT. 
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different  parts  of  the  same  cause  of 
action,  the  Court  refused  to  set 
them  aside.     Daniels  v.  Leioisy  844 

6.  If  a  defendant  plead  one  plea 
to  the  whole  cause  of  action,  and 
also  demur  to  part,  without  obtain- 
ing a  Judge's  order  for  that  pur- 
pose, the  plaintiff  may  treat  the  whole 
as  a  nullity,  and  sign  judgment. 
Bayley  v.  Baker,  891 

7.  The  Court  has  no  power  to 
strike  out  pleas  allowed  by  a  Judge, 
at  Chambers.  The  proper  course  is 
to  rescind  the  Judge's  order.  Tur- 
quand  and  Anotnery  Assignees  of 
Taylor,  a  Bankrupt,  v.  Hawtrey 
and  Another,  925 

8.  To  trover  by  the  assignees  of  a 
bankrupt,  the  defendant  pleaded  an 
execution,  bon4  fide,  levied  under 
2  &  3  Vict.  c.  29 :  Held,  bad  as  an 
argumentative  traverse  of  the  as- 
signees' possession.  Ih, 

POOR  RATES. 

In  an  action  for  the  recovery  of 
poor  rates  from  the  landlord  of  cer- 
tain houses,  under  the  provisions  of 
the  1 1  Greo.  4,  c.  10,  the  Local  Act 
for  regulating  the  affairs  of  the  joint 
parishes  of  St.  Giles  in  the  Fields 
and  St.  George,  filoomsbury,  it  is 
not  necessary  to  aver  the  defendant 
to  be  landlord  at  the  time  of  notice 
of  the  rate,  or  the  tenant's  default  in 
payment,  or  that  there  was  no  suffi- 
cient distress  on  the  premises  in 
respect  of  which  the  rate  was  made. 
Robinson  v.  James,  756 

POWER  OF  COURT. 

See  Error,  2. 

Stock,  (Charging). 

POWER  (OF  JUDGE), 
See  Writ  of  Triai.,  6. 

PRESENTMENT. 
See  Taxatioh,  5. 

VOL.  I. N.  8. 


PRESCRIPTION. 

See  Foreign  Judgment. 
Variance,  10. 

PRINCIPAL  AND  SURETY. 

See  Debt,  1. 
Propert. 
Warrant  op  Attorney,  5. 

PRISONER. 

See  Bankrupt,  2. 
Error,  2. 
Habeas  Corpus. 
Replication,  3. 
Stamp,  3,  4. 

In  the  C.  P.,  a  prisoner  need  not 
be  charged  in  execution  by  motion. 

It  being  sought  to  procure  the 
discharge  of  a  prisoner  out  of  cus* 
tody,  who  is  brought  up  by  hab. 
Corp.  ad  satisf.,  to  be  charged  in 
execution,  the  proper  course  is,  that 
he  be  charged  in  execution,  and  the 
Court  will  then  grant  a  rule  nisi  for 
his  discharge. '    lie  John  Stanford, 

183 

PRIVITY. 

See  Debt,  1,  2. 

PROCHEIN  AMY. 
See  Infant. 

PROFERT. 

A  surety  may  plead  a  release  to 
his  principal,  without  making  profert 
of  the  deed.  Bain,  Public  Officer, 
V.  Cooper,  11 

PROMISE. 
See  Declaration,  2. 

PROMISSORY  NOTE. 

See  Debt,  1. 

Declaration,  2. 
Onus  Probandl 
Stamp,  6. 
Variance,  6. 
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REJOINING,  &c. 


REPLICATION. 


PUIS  DARREIN  CONTINU- 
ANCE. 

1.  A  Judge  at  nisi  prius  is  bound 
to  accept  a  plea  puis  darrein  con- 
tinuance, even  after  the  jury  are 
sworn,  provided  it  be  tendered  in 
due  form,  and  accompanied  with  the 
proper    affidavit.      Todd  v.    Emlyy 

598 

2.  Sembie,  that  such  affidavit  is 
unnecessary  where  the  subject  matter 
of  the  plea,  arises  in  the  presence  of 
the  Judge.  lb. 

QUARTER  SESSIONS. 

An  order  of  removal  was  made  on 
the  22nd  of  February.  A  copy  of 
the  order  and  examination  was  re- 
ceived on  the  26th  by  the  appellants. 
On  the  29th  of  March,  the  quarter 
sessions  were  held.  No  notice  of 
appeal  was  given  for  those  sessions. 
On  the  i  2th  of  April,  the  pauper  was 
removed.  On  the  28th  of  June,  the 
Midsummer  Sessions  were  held,  at 
which  the  appellants,  without  notice 
to  respondents,  entered  and  respited. 
Notice  of  appeal  was  afterwards 
given  on  October  2nd,  for  the  Mi- 
chaelmas Sessions,  which  were  held 
on  the  18th  of  October.  The  Ses- 
sions having  refused  to  hear  the  ap- 
peal, on  the  ground  of  its  being  too 
late,  the  Court  compelled  them  by 
mandamus  to  hear  it.  Eegina  v. 
The  Justices  of  Cheshire^  570 

RAILWAY. 
See  Special  Case. 

RECORDER. 
See  Weit  of  Trial,  1,  8,  9,  10. 

REJOINING  GRATIS. 

The  meaning  of  the  term  "  re- 
joining gratis,"  is  rejoining  without 
a  rule  for  that  purpose,  therefore, 
where  the  plaintiff  added  the  simi- 


liter for  the  defendant  (who  was  un- 
der terms  of  rejoining  gratis,)  and 
delivered  the  issue,  it  was  held  that 
the  defendant  might,  within  fonr 
days,  strike  out  the  similiter,  and 
demur.     AdkinsY.  Anderson,      877 

RELEASE. 
See  Witness,  6. 

REMANET. 
See  Costs  (of  the  Day). 

RENEWED  APPLICATION. 
See  Attestiho  Witness,  3. 

REPLEVIN. 
See  Special  Jury. 

In  a  declaration  on  a  replevin- 
bond,  the  breach  assigned  was,  that 
the  defendant  did  not  appear  at  the 
next  county  Court,  and  then  and 
there  prosecute  his  suit  with  effect. 

Held,  bad,  as  it  was  consistent 
with  the  breach,  that  the  suit  was 
commenced  at  the  first  county  Court, 
and  was  still  pending.  Jackson  v. 
Hanson  and  Others,  69 

REPLICATION. 

See  De  Injuria,  1,  2. 
Mutual  Crfj)it,  2. 
Pleading,  1. 

1.  To  covenant  for  rent  for  turn- 
pike tolls,  defendant  pleaded  that 
before  it  became  due,  the  trustees 
entered  in  and  upon  a  certain  part 
of  the  tolls,  and  ejected  the  plaintiff: 
Replication,  that  the  trustee  did  not 
enter  or  eject,  &c. :  Held,  on  error 
that  the  replication  was  good  on 
special  demurrer  Palmer  and  Ano- 
ther V.  Goden  and  Others,  673 

2.  If  a  plea  be  double  the  replica- 
tion may  answer  each  matter  of  de- 
fence.    Pascoe  V.  Fytn/an,  939 

3.  To  debt  aigainst  the  sheriff  for 
an   escape,   the   defendant    pleaded 


RULK  TO  COMPUTE. 


HULK,  &c. 
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that  he  sent  his  warrant  to  G.,  wlio 
acted  in  the  execution  thereof,  under 
the  direction  of  the  plaintiff,  and  as 
his  special  bailiff;  that  G.,  without 
the  authority  of  the  defendant,  per- 
mitted the  debtor  to  go  at  large,  that 
defendant  had  no  notice  of  the  es- 
cape until  the  debtor  voluntarily  re- 
turned into  custody. 

Replication  as  to  so  much  of  the  plea 
as  relates  to  G.,  having  acted  in  the 
execution  of  the  warrant,  that  G.  did 
not  act  under  the  direction  of  the 
plaintiff;  and  as  to  so  much  of  the 
plea  as  relates  to  the  debtor  having 
returned  into  custody ;  that  defend- 
ant, of  his  own  wrong,  suffered  him 
to  go  at  large. 

Semble^  that  the  plea  was  not 
double,  and  that  the  substance  of  the 
defence  was,  the  appointment  of  a 
special  bailiff ;  also  that  the  replica- 
tion was  informal  and  ambiguous. 
Pascoe  V.  Vyvyan^  939 

RE-SEALING  RECORD. 
See  Costs  (op  the  Day). 

REVENUE. 
See  Exchequer,  (Jurisdiction  of). 

RULE  TO  COMPUTE. 
See  Rule,  (Service  op). 

1.  It  is  not  necessary  to  produce 
an  affidavit  in  the  Common  rleas  in 
support  of  a  motion  for  a  rule  to 
compute.  Therefore,  where  an  affi- 
davit was  produced,  which  did  not 
state  the  amount  of  the  bill,  it  was 
held  sufficient.     Bridport  v.  JoneSy 

190 

2.  Service  of  a  rule  to  compute  on 
tlic  keeper  of  a  hotel,  where  the  de- 
fendant and  his  family  were  residing 
was  held  sufficient.     Gosling  v.  Best^ 

3S3 

3.  An  affidavit  of  service  of  a  rale 
to  compute  on  a  defendant,  who  is  a 


publican,  by  leaving  the  rule  "  on  a 
person  in  the  bar,"  is  insufficient. 
Monroe  v.  Reader ,  564 

4.  Service  of  a  rule  to  compute  on 
the  landlady  of  the  defendant,  at  his 
lodgings,  she  stating  that  she  had 
given  it  to  the  defendant,  is  sufficient, 
although  he  had  ceased  to  reside 
there,  but  had  not  given  them  up. 
Clarke  V.  Roberts,  778 

5.  Service  of  a  rule  to  compute 
on  a  sister  of  the  defendant,  at  his 
residence,  circumstances  showing  her 
to  be  his  agent,  being  sworn  to,  is 
sufficient.     Archer  v.  EvanSy       861 

6.  Service  of  a  rule  to  compute, 
by  putting  it  into  the  letter  box  of 
the  defendant  is  sufficient,  his  clerk 
afterwards  stating  that  he  had  taken 
it  out,  and  given  it  to  the  defendant. 
Rayner  v.  Hodges,  863 

RULE  (TO  PLEAD). 

Practice  as  to  entering  rulea  to 
plead.     Davis  v.  EdneadeSy        423 

RULE,  (SERVICE  OF) 
See  SBiALL  Debtor,  8. 

1.  Where  on  a  party  applying  at 
the  house  of  a  person  ordered  to  pay 
money,  he  was  told  that  the  latter 
had  assigned  his  effects  to  his  daugh- 
ter-in-law, and  gone  abroad,  the 
Court  granted  a  rule  nisi  to  be 
served  on  the  daughter-in-law.  Doe 
V.  Amey,  23 

2.  The  service  of  a  rule  nisi,  under 
1  &  2  Vict.  c.  110,  8.  18,  for  non- 
payment of  money,  pursuant  to  an 
award,  should  be  personal,  but  on  a 
statement  of  special  circumstances,  a 
less  strict  service  may  be  allowed. 
Jordan  v.  Berwicky  271 

3.  Service  of  a  rule  nisi  by  leaving 
i  a  copy  at  the  defendant's  residence, 
{  with  H.,  who  promised  to  deliver  the 
j   copy  to  the  defendant  is  insufficient. 

Taylor  y,  Whitwortky  6CJ0 
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SCIRE  FACIAS. 

See  Laches,  4. 

Outlawry,  2,  3. 

1.  A  scire  facias  issued  on  a  judg- 
ment should  recite  a  previous  scire 
facias  on  the  same  judgment  signed 
thereon,  although  the  previous  scire 
facias  has  not  been  returned  and 
filed.      Walker  v.  Thelluson,       578 

2.  A  writ  of  ca.  sa.  may  be  issued 
on  a  judgment  more  than  a  year  and  a 
day  old,  without  suing  out  a  scire 
facias,  if  the  defendant  has,  even  by 
parol,  agreed  to  waive  the  necessity 
of  a  scire  fkcias,  notwithstanding  the 
Stat,  of  Westminster  2,  13  Ed.  1,  s.  1, 
c.  45.     Morgan  v.  Burgess^         850 

SCOTCH  DECREET. 

1.  Assumpsit  or  debt  will  lie  for 
the  recovery  of  costs,  awarded  by  a 
decreet  of  the  Court  of  Session  in 
Scotland  in  a  suit  for  a  divorce. 
Russell  and  Wife  v.  SmitJi,  929 

2.  What  evidence  of  identity  suf- 
ficient,    lb, 

SECONDARY  EVIDENCE. 
See  Notice  (to  Produce). 

SECURITY. 
See  Variance,  9. 

SECURITY,  (FOR  COSTS.) 
See  Infant. 

J.  The  Court  has  not,  (as  a  rule) 
any  power  afler  verdict  to  compel  a 
person  not  a  party  to  the  record  to 
pay  costs,  even  though  he  may  really 
be  the  party  interested  in  the  deci- 
sion of  the  suit.  Evans  v.  Rees,    338 

2.  The  exception  to  this  rule  is  in 
actions  of  ejectment,  in  all  other 
cases,  the  defendant,  if  desirous  of 
obtaining  costs  from  a  person  not  a 
party  to  the  record,  should  apply  for 
security  for  costs.     Tb. 

3.  Giving  qotice  of  trial  by  pro- 


viso, in  an  action  on  a  bill  of  ex- 
change is  not  sufficient  to  render  a 
defendant  such  an  actor  in  the  cause 
I  as  to  render  him  liable  to  give  secu- 
rity for  costs,  although  he  is  insol- 
vent ;  and  if  the  plaintiff,  af^er  notice 
of  the  defendant's  insolvency,  takes 
a  step  in  the  cause,  the  Court  will 
not  allow  him  to  discontinue  without 
payment  of  costs.      Ford  v.  Stock, 

763 
4.  Where  a  defendant  in  eject- 
ment went  out  of  the  jurisdiction  in 
the  month  of  May,  with  the  know- 
ledge of  the  lessor  of  the  plaint!^ 
and  afterwards  obtained  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
which  was  discharged  in  the  follow- 
ing Michaelmas  Term,  and  subse- 
quently gave  notice  of  trial  by  pro- 
viso for  the  next  Spring  Assizes,  the 
Court  refused  an  application  in  the 
following  Easter  Term  to  compel  the 
defendant  to  give  security  for  costs, 
although  an  application  had  been 
made  to  a  Judge  at  Chambers,  pre- 
vious to  Easter  Term,  and  a  tempo- 
rary order  for  security  for  costs  made 
by  a  Judge.  Doe  dem,  Somers  and 
Anderson  v.  Brood,  875 

SERVICE,  (SPECIAL). 

In  an  action  by  the  public  officer 
of  a  Banking  Company,  under  the 
7  Geo.  4,  c.  46,  for  the  balance  of  an 
account,  the  Court  allowed  notice  of 
executing  a  writ  of  inquiry  to  be 
served  at  the  last  place  of  abode  of 
the  defendant,  and  by  sticking  the 
same  up  in  the  Master's  office,  in  M. 
T,  1841,  interlocutory  judgment  for 
want  of  a  plea  having  been  signed 
on  the  1 1th  of  January,  1839,  and  it 
being  sworn  that  the  defendant  had 
gone  to  South  Australia,  in  March, 
1839,  to  evade  payment  of  his  debts. 

The  Court  also  granted  a  rule  for 
serving  notice  upon  the  defendant 
by  the  same  means,  of  a  suggestion 
having  been  entered  upon  the  record 
of  the  change  of  the  name  of  the 


SHERIFF. 


SHERIFF. 
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public  officer  of  the  Banking  Com-  , 

pany,  under  the  9th  section  of  the  ■ 

statute.         Probin    v.    Locock    the  \ 

Younger,  197  , 

SET-OFF. 

See  Judgment  (Recovered).         ' 
Taxation,  6. 

In  actions  for  the  price  of  goods 
sold  and  delivered  with  warranty,  of 
work  and  labour,  as  well  as  in  actions 
for  goods  agreed  to  be  supplied,  ac- 
cording to  contract,  a  defence  that 
the  subject  matter  of  the  action  is 
not  worth  the  contract  price,  by 
reason  of  a  breach  of  the  contract,  is 
not  a  set-off  in  the  nature  of  a  cross 
action.  Nor  can  it  be  pleaded  in  | 
bar  to  an  action  for  the  recovery  of 
special  damages  resulting  from  the 
breach  of  contract.  Mondel  v.  Steel,  1 

SHERIFF. 

See  Attachment,  2. 

Attorney  and  Client,  6. 
Concurrent  Writs. 
Deposit  in  Lieu  op  Bail. 
Ejectment,  10. 
Interpleader,  1,  2. 
Outlawry,  I. 
Plea,  2. 
Replication,  3. 

Waiver,  1. 

I 

1.  A  Judge's  order  provided  for  | 
payment  of  debt  and  costs  on  a  cer- 
tain day,  and  on  default  thereof  the  ; 
plaintiff  to  be  at  liberty  to  issue  ex- 
ecution for  debt  and  costs,  sheriff's 
poundage,  officer's  fees,  **  and  all 
other  incidental  expenses." 

Held,  that  the  sheriff  could  not 
levy,  nor  was  the  defendant  liable  to 
pay,  as  "  incidental  expenses,"  the 
costs  of  rules  to  return  the  writs. 
Hutchinson  v.  Humbert,  78 

2.  The  sum  for  which  a  writ  of 
fi.  fa.  issues,  must  be  that  for  w^hich 
judgment  is  signed,  and  if  the  party    ! 
intends  to  levy   a  less  iamount,   he 


should  direct  the  sheriff  accordingly, 
or  there  should  be  some  entry  on  the 
record  to  account  for  the  variance. 
Webber  v.  Hutchms,  95 

3.  In  case  against  the  sheriff  for 
removing  goods  without  satisfying 
arrears  of  rent,  the  declaration  stated 
that  on  the  25th  of  December,  J  841, 
K.  held  certain  premises  as  tenant  to 
the  plaintiff,  that  on  the  day  afore- 
said, a  sum  of  money  was  due  for 
rent,  and  thereupon,  aflerwards,  the 
defendant  being  sheriff,  by  virtue  of 
a  fi.  fa.,  took  certain  goods,  then 
being  on  the  premises,  so  in  the 
tenure  and  occupation  of  K.,  as  afore- 
said :  Held,  bad  on  special  demurrer. 
Riseley  v.  Ryle,  660 

4.  The  13th  rule  of  M.  T.,  3  Wm. 
4,  (which  enables  a  party  to  obtain 
an  attachment  against  a  sheriff  for 
disobedience  to  a  Judge*8  order  to 
return  a  writ  upon  making  the  same 
a  rule  of  Court,)  does  not  apply  to 
cases  in  which  the  time  limited  for 
making  the  return  expires  in  Term. 
fVillin/nson  v.  Harrison,  664 

5.  Where  a  sheriff  takes  a  greater 
amount  of  fees  than  by  the  scale 
made  under  the  7  Wm.  4,  and  1  Vict, 
c.  55,  he  is  entitled  to  receive,  and 
on  taxation  under  a  Judge's  order, 
by  consent,  the  amount  of  his  ^laim 
is  reduced,  the  Court  cannot  compel 
him  to  pay  the  costs  of  taxation  un- 
der sect.  4,  that  sect,  only  applying 
to  cases  where  the  taxation  has  pro- 
ceeded in  consequence  of  a  complaint 
to  the  Court,  under  sect.  3.  Cur- 
lewis  V.  Bird,  752 

6.  A  sheriff  returned  that  the 
goods  he  had  seized,  were  in  his 
hands  for  want  of  buyers.  An  action 
was  brought  against  him  for  a  false 
return,  and  he  obtained  an  order  for 
time  to  plead  on  the  usual  terms, 
taking  short  notice  of  trial,  for  the 
first  Sittings  in  the  next  Term.  On 
an  application  to  amend  the  return 
by  substituting  that  of  nulla  bona, 
the  Court  refused  to  allow  the  artieYid- 
tuent.     WylieW  Pearson,  807 
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SIGNATURE  «OF  COUNSEL;. 
Set  Pljl.\,  3. 

SMALL  DEBTOR 

1 .  If  a  oodce  is  giTen  onder  1  Rfg. 
Gen^  IL  T^  2  Wm.  4,  t.  90,  for  the 
paq>ose  of  obcaining  a  rule  abfolute 
in  the  firs:  iostaoce,  for  the  discharge 
of  a  defeodant  under  the  4S  Geo.  3, 
c.  123,  it  must  be  given  ten  dajs 
before  the  one  first  mentioned  in 
the  notice,  and  therefore  the  notice 
cannot  be  rendered  sufficietit  bv 
waiting  ten  dajs  from  the  service  of 
the  notice  before  the  application  is 
made.     BoUom  and  Othert  t.  AUen^ 

309 

2.  The  service  of  a  rule  nisi  for 
the  defendant's  discharge,  under  the 
act,  as  well  as  a  notice,  must  be  on 
the  plaintiff^  and  not  on  his  attoniev. 

lb. 

3.  If  there  are  several  plaintiffs, 
service  on  any  one  of  them  is  suffi- 
cient, lb. 

fSOUNDNESS. 
See  General  Issce. 

SPECIAL  C.\SE. 

In  an  action  on  the  case  brought 
against  a  Railway  Company,  the  de- 
claration alleged  that  the  defendants, 
by  their  servants  so  negligently  and 
improperly  managed  and  directed 
their  steam  engine,  and  the  fire  and 
igneous  matter  contained  therein, 
that  through  the  carelessness,  negli- 
gence, and  improper  conduct  of  the 
defendants  by  their  servants,  divers 
sparks  of  fire,  and  divers  portions  of 
the  said  fire  and  igneous  matter 
passed  and  flew  from  the  said  engine 
to,  and  into,  and  upon  a  stack  of 
beans  of  the  plaintiff*,  in  a  field  ad- 
joining the  railway,  near  to  which 
the  defendants'  engine  was  then 
pasGing    and   the  same  became  ig- 


nited, and  was  \ 
oooHimed.  PleaL^  oot  grnitr.  in  a 
special  case,  stated  fcir  iheopbikAcf 
the  Court,  bv  order  of  a  Jcige  aiirr 
the  3  &  4  Wm.  4,  c.  42,  ?l  25.  it 
was  stated  that  the  stack  ot  bcxns 
was  eleven  vards  from  t^e  r:=iis  of 
the  railway,  that  the  enzi^ae?  ana 
boilers  used  upon  the  railway  were 
of  the  ordinary  descripcioo,  aod  were 
used  at  the  time  of  tike  occorreDce 
in  qoestion,  in  the  oidiiiarj  manaer: 
Htldj  that  there  was  evidence  for 
the  decision  of  a  jury,  with  regard 
to  the  carelessness  aikd  negjigeoce  of 
the  defendants;  and  that  opoo  the 
fiMTU  stated,  the  defendants  were  not 
entitled  to  a  nonsoit :  and  that  the 
case,  therefore^  was  improperly  stated 
for  the  opinion  of  the  Court  under 
that  statute,  Aldritfye  v.  Tke  Great 
ITeMtem  Raiiway  Company,       247 

SPECIAL  JURY. 

Where  in  an  action  of  replevin, 
the  cause  was  set  down  for  trial  on 
the  19th  of  January,  and  notice  of 
trial  given  for  that  day,  and  on  the 
11th  of  January,  the  defendant  ob- 
tained a  rule  for  a  special  jury,  which 
he  did  not  serve  till  the  loth;  it  was 
held,  that  he  was  not  entitled  to  the 
benefit  of  that  rule,  by  reason  of  the 
want  of  promptitude  in  his  proceed- 
ings: for,  quart,  whether  the  rule  for 
a  special  jury  must  not  be  served  as 
well  as  obtainedj  six  days  before  the 
day  of  trial,  under  the  Rules,  H.  T., 
1  Vict,  s.  3.     Phelps  v.  Kirhy,    501 

STAKE- HOLDER. 
See  Horse  Race,  3. 

STAMP. 
See  Warrant  of  ATTORiTEr,  9. 

WiTKESS,  6. 

1.  .\  document  which  is  net  in- 
tended to  operate  as  a  binding  con- 


STAMP. 


SUGGESTION. 
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tract,  but  is  only  used  as  evidence  of 
a  previous  contract,  is  not  \¥ithin 
the  55  Geo.  3,  c.  184,  which  im- 
poses a  stamp  upon  agreements, 
whether  used  as  evidence  of  a  con- 
tract, or  as  obligatory  upon  the  par- 
ties.    Beeching  v.  fVestbrook,       18 

2.  An  agreement  to  let  certain 
premises  for  a  specific  period,  at  a 
sum  of  10/.,  does  not  require  a  stamp; 
as  the  "  matter"  of  it  cannot  be  con- 
sidered as  of  the  value  of  20/.,  or 
upwards,  within  the  meaning  of  the 
55  Geo.  3,  c.  184.  Marlow  v. 
Thompson,  575 

3.  A  warrant  of  attorney,  on  1/. 
stamp,  given  by  a  prisoner,  need  not 
state  the  fact  that  the  defendant  is 
in  custody,  although  by  the  Stamp 
Act,  55  Geo.  3,  c.  184,  the  stamp 
required  in  the  case  of  a  prisoner,  is 
only  a  1/.  stamp,  while,  in  the  par- 
ticular case,  supposing  the  defendant 
not  to  be  in  custody,  an  ad  valorem 
stamp  of  4/.,  upon  the  instrument, 
would  have  been  necessary.  Hartley 
v.  Manson^  711 

4.  Where  a  defendant,  being  in 
custody,  executed  a  warrant  of  at- 
torney, which  did  not  bear  upon  the 
face  of  it  a  statement  of  the  fact, 
that  he  was  a  prisoner,  and  the  in- 
strument was  on  the  next  day 
amended,  with  the  consent  of  all 
parties,  by  the  insertion  of  such  a 
statement,  it  was  held  tliat  such  an 
alteration  was  not  material,  and  that 
a  new  stamp  was  not  rendered  ne- 
cessary in  consequence  of  it.  lb, 

5  The  Court  will  not  entertain  a 
motion  for  a  rule  to  set  aside  a  war- 
rant of  attorney  on  the  ground  that 
it  is  insufficiently  stamped,  because 
the  plaintiff  may  even  after  such  a 
rule  is  obtained,  have  the  stamp 
amended  upon  application  at  the 
Stamp  Office.  Ih. 

6.  In  a  joint  and  several  promis- 
sory note,  by  three  persons,  after 
two  of  the  makers  had  signed,   the 


third,  before  he  signed,  caused  the 
words  '*  on  account  of  Club  held  at 
Mr.  Daniel  Duffield's  to  be  intro- 
duced after  '*  value  received  :"  Held, 
that  as  the  note  was  not  complete, 
until  the  third  maker  had  signed  it ; 
the  alteration  did  not  render  a  fresh 
stamp  necessary.    Wright  v.  Inshaw, 

802 

7.  An  agreement  for  the  sale  of 
growing  fruit  and  vegetables,  to  a 
greater  amount  than  20/.  requires  a 
stamp.     Rodwell  v.  Phillips,        885 

8.  The  indorsement  and  deposit 
of  a  bill  of  lading,  as  a  security,  do 
not  require  a  stamp  within  the  55 
Geo.  3,  c.  184,  schedule  tit.  "  Mort- 
gage."    Harris  v.  Birch,  899 

STAY  OF  PROCEEDINGS. 
See  Attorney  and  Client,  7. 

STEEPLE  CHASE. 
See  Horse  Race,  2. 

STET  PROCESSUS. 

See  Judgment,  (as   in  case  of   a 
Nonsuit),  9. 

STOCK,  (CHARGING). 

The  Court  has  no  original  juris- 
diction to  make  an  order  under  the 
1  8c  2  Vict.  c.  110,  s.  14,  charging 
stock  in  the  funds  with  the  payment 
of  a  judgment  debt.  Brown,  Public 
Officer,  Sfc.  v.  Bamford,  361 

SUBPCENA. 
See  Witness,  1,  2. 

SUGGKSTION. 

See  Breaches. 

Court  op  Requests. 
Costs,  .S,  1. 
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TAXATION. 


TENMai. 


SUMMONS. 

See  Affidavit,  (Entitljkg),  3. 
Amendment,  1. 
Variance,  11. 

SUNDAY. 

See  Distringas,  7. 
Laches,  3. 

TAILOR. 
See  Pleas,  (Several),  2. 

TAXATION. 

See  Arbitration,  5. 
Attorney,  5. 
Costs,  2. 
Distringas,  5. 
Ejectment,  4. 
Judgment,  1. 
Sheriff,  6. 
Waiver,  2. 

1.  A  motion  to  review  the  tax- 
ation of  costs  cannot  be  made  until 
after  the  Master  has  given  his  allo- 
cator.    Sellman  v.  Boorn^  11 

2.  Where  in  an  attorney's  bill  de- 
livered under  the  statute,  some  items 
were  left  in  blank,  the  Court  refused 
a  rule  for  the  Master  to  review  his 
taxation  by  filling  them  up.  Eyre 
V.  Shelly,  '  *83 

3.  Three  actions  by  the  same 
plaintiff  were  referred,  the  costs  of 
the  reference  to  be  in  the  discretion 
of  the  arbitrator.  The  arbitrator 
awarded  that  each  party  should  pay 
half  the  costs  of  the  reference.  One 
attorney  attended  for  all  defendants, 
and  the  Master  allowed  him  one- 
third  of  his  travelling  expenses ; 
Held,  that  the  taxation  was  wrong, 
and  that  the  Master  should  have  cal- 
culated the  costs  on  both  sides,  and 
then  have  divided  them.  Day  v. 
Norris  and  Another,  Day  v.  Bird, 
Day  V.  Norris,  353 

In  an  action  by  indorsee  against 
drawer  of  a  bill  accepted,  payable  at 
a   particular   place,   the  declaration 


I 


averred  presentment  at  that  place, 
(without  saying  to  the  acceptor,) 
after  verdict  for  plaintiff,  the  defend- 
ant sued  out  a  writ  of  error,  and  the 
plaintiff  applied  to  the  Court  for  leave 
to  issue  execution  notwithstanding 
the  writ  of  error.  Skelion  v.  Braith- 
waite,  354 

5.  The  defendant  afterwards  aban- 
doned the  writ  of  error  :  Held,  that 
the  Master  was  right  in  disallowing 
the  costs  of  the  above  application. 

Semble,  that  the  above  averment 
of  presentment  was  sufficient  after 
verdict.     Ih.  354 

6.  Where  in  an  action  of  trespass, 
there  were  three  defendants  who  ap- 
peared by  the  same  attorney,  and 
pleaded  jointly,  and  at  the  trial  one 
of  them  was  acquitted,  it  was  held 
that  the  defendants'  attorney  was  en- 
titled to  have  one-third  of  his  general 
bill  of  costs  against  the  three  de- 
fendants set-off  against  the  amount 
of  the  plaintiff's  bill,  and  that  unless 
there  were  some  special  circum- 
stances in  the  case,  the  Master  was 

bound,  on  taxation,  to  adopt  this 
principle  of  taxation.  Norman  v. 
Climenson  and  Others,  718 

TENDER. 
See  Commissioners. 

To  assumpsit  for  work  and  labour, 
&c.,  the  defendant  pleaded  as  to 
4/.  16s.,  parcel,  &c.,  a  tender  of  that 
amount,  replication  that  at  the  time 
of  making  the  tender  7/.  16^.,  (of 
which  the  said  sum  of  4/.  16*.  was 
parcel,)  was  due  from  the  defendant 
to  the  plaintiff,  on  account  of  the 
causes  of  action  in  the  declaration 
mentioned,  and  that  before  the  said 
tender,  the  plaintiff  demanded  pay- 
ment of  the  said  sum  of  7/.  16*. 
which  the  defendant  refused  :  Held, 
on  general  demurrer,  that  7/.  16*. 
was  admitted  to  be  due,  and  that  the 
defendant  should  have  rejoined  that 
at  the  time  of  the  demand  of  7/.  16*. 


TRESPASS. 


VACATION. 
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he  tendered   the  smaller  sum,  and 
that  no  more  vi  as  due. 

QiuBre^  las  to  whether  the  replica- 
tion sufficicutly  stated  a  demand  and 
refusal  of  4/.  I6s.  Per  Alderson,  B. 
Tyler  V.  Bland,  608 

TIME. 

1.  Where  an  arbitrator  enlarges 
the  time  for  making  his  award,  "  un- 
til" a  particular  day,  the  time  is  to 
be  construed  as  inclusive  of  that  day. 
Kerr  v.  Jeston,  538 

2.  Where  ten  days'  time  to  reply 
is  given  on  the  24th  of  March,  the 
five  following  days  being  holidays,  a 
judgment  signed  for  want  of  a  repli- 
cation on  the  8th  of  April  was  held 
not  too  soon.     Liffifi  v.  Pitcher,  767 

TITHES. 

See  Costs,  7. 

Mandamus,  2. 

TOLL. 

See  Costs,  8. 

Replication,  1. 

TRAVERSE. 

See  NoN  obstante  veredicto. 
Pleading,  2. 

Quijere,  whether  material  allega- 
tions not  traversed,  are  to  be  taken 
as  admitted  for  all  purposes  of  the 
cause.     Smith  v.  Martin,  418 

TRESPASS. 

See  Abuttals. 

Arrest  (without   probable 

Cause). 
Damages,  1,  2,  3,  5. 
Demurrer,  2. 
Judge,  (Certificate  op). 

LiBERUM  TeNEMENTUM. 

Plea,  1. 

Pleas,  (Several),  1. 

Trover,  2. 


TROTTING  MATCH. 
See  Horse  Race,  3. 

TROVER. 
See  Costs,  8. 

1.  Where  a  plaintiff  in  trover,  suc- 
ceeds as  to  part  of  his  claim  only, 
the  defendant  is  entitled  to  have  the 
issue  entered  distributivcly.  Wil- 
liams and  Another  v.  The  Great 
Western  Railway  Company,  16 

2.  The  position  in  Wms.  Saund. 
that  "  Whenever  trespass  for  taking 
goods  will  lie,  that  is,  where  they  are 
taken  wrongfully,  trover  will  also 
lie,"  is  incorrect.  Foulds  v.  Wil- 
loughby,  86 

To  maintain  trover  there  must  be 
some  exercise  of  ownership  over 
the  chattel  taken,  inconsistent  with 
the  owner's  right  of  dominion  over 
it.  Ih. 

TRUSTEE. 

See  Attorney  and  Client,  4. 
Malice. 

TRUST  FUND. 
See  Malice. 

UNDER-SHERIFF. 
See  Costs,  10. 

UNLIQUIDATED  (DAMAGES). 
Writ  op  Trial,  15. 

USE  AND  OCCUPATION. 
See  Counts,  (Several),  2. 

VACATION. 

See  Time,  2. 

Writ  of  Attorney,  7. 

Where  a  defendant's  time  for 
pleading  expires  on  the  10th  of  Au- 
gust, the  plaintiff  cannot  sign  judg- 
ment for  want  of  a  plea  until  the 
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VARIANCE. 


VARIANCE. 


expiration  of  the  limited  time  for 
pleading  after  the  24th  of  October. 
Morris  v.  Hancock,  320 

Where  the  time  for  pleading  has 
expired  before  the  10th  of  August, 
the  plaintiff  is  at  liberty  to  sign 
judgment  at  any  time  during  the 
period  between  the  10th  of  August 
and  the  24th  of  October,  notwith- 
standing the  2  Wm.  4,  c.  39,  s.  11, 
and  12  Reg.  Gen.,  M.  T.,  3  Wm.  4. 

lb. 

VAGRANT. 

On  a  return  to  a  writ  of  habeas 
corpus,  the  commitment  set  forth, 
was,  '*  That  Bernard  Cavanagh,  on 
the  17th  day  of  November  instant, 
at  the  parish  of  St.  Mary,  io  the  said 
borough,  did  go  about  and  endea- 
vour to  procure  charitable  contribu- 
tions, under  a  &lse  pretence  of  being 
able  to  abstain  from  food  for  a  period 
of  five  years  and  six  months,  and  for 
which  offence,  the  said  Bernard  Ca- 
vanagh is  ordered  to  be  committed 
to  the  House  of  Correction,  at  and 
in  the  said  borough,  there  to  be  kept 
to  hard  labour  for  the  space  of  three 
calendar  months  :"  Held,  that  the 
commitment  was  insufficient,  under 
the  5  Geo.  4,  c.  83,  s.  4,  and  that 
the  defendant  was  entitled  to  his 
discharge.  Regina  v.  Cavanagh,  546 

VARIANCE. 

See  Arrest,  2. 

Particulabs,  1,  2. 

1.  A  declaration  stated  that  in 
consideration,  that  plaintiff  had  con- 
sented to  stay  proceedings  in  an 
action  against  C,  on  security  being 
given  for  payment  of  such  sum  as 
might  be  found  due  on  a  particular 
account  to  be  submitted  to  arbitra- 
tion, the  defendants  agreed  to  pay 
such  part  of  the  account  as  on  such 
arbitration  should  be  found  due. 
The  plea  set  out  the  certificate  thus, 
**  We  certify  that  there  is  now  due 


from  C.  to  the  plaintiff  120/.,  which 
we  direct  and  order  to  be  paid  by 
the  securities,^  aod  concluded  with 
a  special  traverse  that  the  arbitra- 
tors made  their  certi^cate  concerning 
the  matters  referred. 

He!d^  (in  the  absence  of  evidence, 
that  the  arbitrators  confined  them- 
selves to  the  particular  account), 
that  there  was  a  fatal  variance,  and 
that  the  objection  was  sufficiently 
raised  by  the  plea.  King  v.  Bowch 
and  Another,  21 

2.  A  declaration  in  ejectment 
omitted  the  year  of  the  demLse.  At 
the  trial,  the  plaintiff  having  proved 
his  title,  the  Judge  amended  the  re- 
cord accordingly. 

Held,  that  though  this  was  not  a 
variance  amendable  under  the  3  &  4 
Wm.  4,  c.  42,  8.  23,  yet  as  the  plain- 
tiff had  succeeded  in  proving  his  title, 
the  omission  was  no  ground  of  non- 
suit.    Doed.  Parson  v.  Heather,  64 

3.  SembU,  also  that  the  omission 
would  be  no  ground  for  arresting  the 
judgment.     lb. 

4.  A  declaration  stated,  **  that  the 
defendant  agreed  to  sell  the  plaintiff 
a  dwelling-house  and  fixtures  for  the 
residue  of  a  term  of  years,  then  aod 
still  unexpired  therein,  to  commence 
on  and  fi*om  a  certain  day,  to  wit, 
the  1st  of  January,  1840,  for  the  sum 
of  60/. "  The  evidence  prod  uced  was 
the  following  agreement,  '*  I  agree 
to  sell  the  house  and  fixtures,  163, 
Piccadilly,  to  commence  from  the  1st 
of  January  next,  for  60/."  Held,  a 
variance  between  the  declaration  and 
agreement  as  the  latter  purported  to 
convey  the  fee  simple.  Hughes  v. 
Barker,  80 

5.  In  his  particulars  of  set-off,  the 
defendant  claimed,  ''Cash,  being  the 
amount  of  the  plaintiff's  dishonoured 
acceptance  and  charges — ^21/.  6*.," 
dated,  August,  1840.  He  gave  evi- 
dence of  a  bill  of  exchange  for  19/., 
on  which  an  action  had  been  com- 
menced, dated  June  23rd,  1840,  and 
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payable  two  months  after  date,  in- 
dorsed to  him  by  the  plaiDtiff:  lleld^ 
that  there  was  no  variance  by  which 
the  plaintiff  could  have  been  misled. 
Parsons  v.  Wilson,  181 

6.  The  plaintiff  declared  upon  an 
instrument  as  a  promissory  note ; 
upon  its  production  it  was  in  the  fol- 
lowing ft)rm :  "  Six  months  after 
date,  pay  without  acceptance  to  the 
order  of  J.  C.  F.  100/.,  value  re- 
ceived ;"  the  instrument  was  issued 
from  a  branch  bank  of  a  Joint  Stock 
Banking  Company,  of  which  J.  C.  F. 
was  Managing  Director,  j-nd  was 
signed  by  one  T.  N.,  as  "  for  the 
Directors:"  Held,  that  the  instru- 
ment was  a  promissory  note,  and 
that  there  was,  therefore,  no  variance 
between  the  proof  and  the  record, 
and  consequently  no  amendment  ne- 
cessary under  the  3  &  4  Wm.  4, 
c.  42,  s.  23.      Miller  v.  Thompson, 

199 

7.  Where  the  form  of  action  in  the 
writ  was  '*  on  promises,"  and  the  de- 
claration was  also  *'  on  promises," 
but  the  notice  of  declaration  was 
"  in  debt,"  and  the  defendant  took 
the  declaration  out  of  the  office,  it 
was  held  to  be  a  waiver  of  the  objec- 
tion.    Heywood  v.  Fayrer,  256 

8.  On  a  plea  of  nul  tiel  record  to 
a  declaration  in  debt  on  a  recogni- 
zance of  bail,  a  variance  appearing 
between  the  amount  of  the  judgment 
recovered  in  the  original  action  and 
that  alleged  in  the  declaration.  Pat- 
tesony  J.,  refused  to  amend  the  de- 
claration under  the  3  &  4  Wm.  4, 
c.  42,  8.  23,  he  considering  the  va- 
riance to  be  material  to  the  merits 
of  the  case.     Davis  v.  Dunn,      317 

9.  Where  in  the  declaration  it  was 
alleged,  that  the  defendant  was  re- 
tained by  the  plaintiff  to  lay  out  a 
certain  sum  of  money  for  the  pur- 
chase of  a  government  "  annuity," 
for  the  term  of  his  life,  and  the  breach 
stated,  was  the  investment  of  the 
money  with  a  private  Company:  and 


the  defendant  pleaded  that  he  did 
not  receive  the  money  for  the  pur- 
pose alleged ;  and  proof  was  given 
at  the  trial  of  the  employment  of  the 
defendant  to  lay  out  the  money  in  a 
government  "  security  :"  Held,  that 
it  was  an  amendable  variance,  within 
the  3  &  4  Wm.  4,  c.  42,  s.  23. 
Gurford  v.  Daley,  519 

10.  To  a  declaration  in  trespass 
for  breaking  and  entering  the  closes 
of  the  plaintiff,  digging  mines,  and 
carrying  away  minerals,  and  da- 
maging the  surface  soil,  the  defendant 
pleaded,  amongst  other  pleas,  a  plea 
justifying  under  a  prescription  in  the 
name  of  the  Crown,  in  right  of  the 
Duchy  of  Lancaster,  to  enter  upon 
the  land  for  the  purpose  of  mining, 
doing  no  more  damage  than  was  ne- 
cessary for  that  purpose  ;  and  also  a 
plea  setting  up  the  same  right,  sub- 
ject to  the  payment  of  compensation, 
and  allowing  a  tender  of  compensation. 
At  the  trial,  the  right  of  the  Crown 
to  enter  and  mine  was  proved,  and 
the  plaintiff's  property  in  the  surface 
soil  was  also  established,  but  there 
was  no  evidence  to  shew  any  right 
of  entry  in  the  Crown,  which  was 
not  subject  to  conipensation ;  the 
jury  found  that  sufficient  compen- 
sation had  been  tendered  :  Jtleld, 
upon  motion  to  enter  the  verdict, 
that  the  prescription  set  up  on  be- 
half of  the  Crown,  was  subject  to  the 
liability  to  make  compensation,  and 
with  that  liability  formed  only  one 
prescription,  and  that  there  being  a 
failure  of  proof  of  the  prescription 
set  out  in  the  first  named  plea,  the 
plaintiff  was  entitled  to  have  the 
verdict  entered  for  him  on  that  plea. 
Paddock  V.   Forrester  and    OUiers, 

527 

1 1 .  A  writ  of  summons,  described 
the  plaintiff  **  executor,"  not  stating 
that  he  sued  "  as  executor  *'  The  de- 
claration was  general  without  such 
description  :  Held,  no  variance. 
Free,  Exccntor  of  Free  v.  White,  586 
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12.  Where  in   an   action   of  as- 
sumpsit on  a  bill  of  exchange  by  the 
indorsee   against   the   acceptor,   the 
plaintiff  declared,  stating  the  bill  to 
be  payable  at  Messrs.  W.  and  Co.'s 
and    alleged    presentment   at   their 
banking    house,    and    non-pa3rment, 
and,  at  the  trial,  the  bill  appeared 
to  bear  a  general  acceptance,  (under 
the  1  &  2  Geo.  4,  c.  78,)  with  a  me- 
morandum,  making   it    payable    at 
Messrs.  W.  and  Co.'s  :    Held,   that 
there    was     no     material    variance 
between  the  allegation  and  the  proof, 
for  that  although  the  bill  was  not 
payable   at   Messrs.    W.   and    Co.'s 
only,  yet  as  the  acceptance  pointed 
out  their  house  as  a  place  of  pay- 
ment, it  was  not  competent  to  the 
defendant  to  raise  the  objection  that 
the    instrument   was    misdescribed 
Blake  V.  Beaumont,  697 

13.  In  covenant,  the  plaintiff  sued 
upon  an  indenture,  by  which  the  de- 
fendant covenanted  and  agreed  with 
him  to  procure  a  license  from  the 
lord  of  the  manor,  in  which  a  certain 
messuage,  &c.,  then  in  the  occu- 
pation of  the  plaintiff,  was  situated, 
to  lease  the  same  premises  to  the 
plaintiff,  and  to  make  to  him  a  good 
and  sufficient  demise  of  the  same, 
and  the  declaration  alleged  that  it 
was  thereby  covenanted  that  the 
lease  should  contain  a  covenant, 
amongst  other  things,  that  pending 
the  occupation  by  the  plaintiff,  under 
the  provisions  of  the  said  indenture, 
the  defendant  would,  once  in  every 
three  years,  paint  the  outside  of  the 
messuage,  and  keep  the  same  in  good 
and  tenantable  repair,  and  that  it 
was  thereby  also  agreed  that  until 
the  said  license  should  he  obtained, 
and  the  lease  granted,  "  the  plaintiff 
should  continue  in  possession  of  the 
premises  as  tenant  from  year  to  year, 
subject  to  the  terms  and  conditions 
in  the  said  indenture  specified :" 
Breach ;  the  non-repair  of  the  out- 
side of  the  premises  during  the  con- 


tinuance of  the  tenancy  from  year  to 
year.  The  indenture,  on  its  pro- 
duction at  the  trial,  contained  the 
provision  that  "  until  the  license 
should  be  obtained,  and  the  lease 
should  be  granted,  the  plaintiff  should 
be  considered  to  be  tenant  of  the 
said  premises  at  the  rent,  and  sub- 
ject to  the  terms  and  conditions 
hereinbefore  specified  :*'  Heldt  that 
there  was  no  variance  between  the 
allegation  and  the  proof,  but  the  de- 
claration correctly  stated  the  legal 
effect  of  the  indenture.  Price  v. 
Birchy  720 

14.  The  mandatory  part  of  a  writ 
of  execution  must  follow  the  state- 
ment of  the  judgment,  and,  there- 
fore, when  the  writ  directed  the 
sheriff  that  he  '*  cause  to  be  made 
as  well  a  certain  debt  of  269/.,  parcel 
of  certain  debt  of  500/.,  recovered 
by  J.  C.  C,  lately  in  our  Court,  &c., 
as  also  5/.  6«.,  which,  in  our  said 
Court  was  awarded,  ^.,  for  da- 
mages, 8cc.,  together  with  interest, 
&c.,"  it  was  held  that  the  writ  was 
irregular  on  the  ground  of  variance. 
Cobbold  V.  Chilver,  726 

16.  In  an  action  of  assumpsit,  the 
first  count  in  the  declaration  stated 
a  contract  between  the  plaintiff  in 
London,  and  the  defendant  at  Koenigs- 
berg,  in  Prussia,  by  which  the  de- 
fendant agreed  to  sell  and  deliver  to 
the  plaintiff  at  Kcenigsberg,  for  the 
purpose  of  being  shipped,  a  certain 
quantity  of  good  sound  seed  tares ; 
that  subsequently  a  portion  of  the 
said  tares  were  so  delivered  and 
shipped  on  board  a  certain  vessel  at 
Kcenigsberg  aforesaid,  by  the  de- 
fendant, yet  defendant  disregarding 
his  promise  did  not,  nor  would  sell 
and  deliver  to  the  plaintiff  good 
sound  seed  tares,  but  on  the  contrary 
thereof,  the  said  tares  at  the  time  of 
their  said  delivery  and  shipment, 
and  on  their  arrival  in  London,  were, 
as  the  defendant  at  the  time  of  the 
shipment  well  knew,  very  soft,  heated, 
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discoloured,  and  wholly  unfit  to  be 
used  as  and  for  seed  tares,  or  for  any 
other  purpose:  Special  damage  for 
shipping  and  insurance  expenses, 
surveying,  landing  and  selling  the 
tares  :  Second  count,  alleging  a  pro- 
mise by  the  defendant  that  he  would 
superintend  the  shipping  and  loading 
of  the  tares  at  Kocnigsberg,  and 
would  take  and  use  every  proper 
precaution  in  seeing  that  the  same 
were  properly  shipped  and  stowed 
on  board  a  fit  and  proper  vessel,  yet 
the  defendant  disregarded  his  pro- 
mise, and  did  not  superintend  the 
shipment  of  the  tares,  or  take  or  use 
any  precaution  whatever,  io  or 
towards  seeing  that  the  same  were 
properly  stowed  or  shipped,  &c., 
and  that  the  said  tares  were,  with 
the  privity,  and  at  the  instance  of 
the  defendant,  shipped  and  stowed 
on  board  an  unfit  and  improper 
vessel  in  a  very  careless,  negligent, 
improvident,  unusual,  and  unmer- 
chantlike  manner,  whereby,  &c. 

The  defendant  pleaded  to  both 
counts,  that  before,  &c.,  the  de- 
fendant was  resident  at  Koenigsberg, 
and  within  the  jurisdiction  of  a  cer- 
tain Court  there,  and  that  whilst  so 
resident,  the  plaintiff  impleaded  him 
in  the  said  Court  for  the  not  per- 
forming the  same  identical  promises 
as  in  the  counts  mentioned,  and  for 
the  damages  alleged  to  have  l)een 
sustained  thereby,  and  that  a  judg- 
ment or  decree  was  pronounced  by 
the  said  Court,  whereby  it  w^as  ad- 
judged that  the  plaintiff  had  no  cause 
of  action,  in  respect  of  damages,  &c., 
and  that  the  plaintiff  should  pay  the 
costs  of  that  suit ;  that  the  judgment 
had  not  been  reversed,  and  that  it 
was  final  and  conclusive  between  the 
parties  in  the  country  where  the 
same  was  pronounced,  whereby  the 
plaintiff  was  precluded,  &c. :  Repli- 
cation, that  no  such  judgment,  final 
and  conclusive,  between  the  parties 


modo  et  formi  was  ever  pronounced 
by  the  said  Court.  At  the  trial,  the 
defendant,  in  support  of  his  plea,  put 
in  a  judgment  of  the  Court  of  Com- 
merce at  Koenigsberg,  '*  that  plain- 
tiff be  barred  of  his  claim,  which  he 
brought  against  the  defendant,  on 
account  of  a  cargo  of  tares  ;*'  certain 
"  reasons"  were  appended  to  the 
judgment,  which  shewed  that  the 
plaintiff  "  lost  his  cause  of  action." 
by  reason  of  prescription  or  limita- 
tion, but  that  the  suit  in  that  country 
was  to  recover  back  the  money  paid 
by  the  plaintiff  for  the  tares,  and  was 
not  brought  in  respect  of  any  damage 
alleged  to  have  been  sustained  by 
reason  of  their  non-delivery  or  im- 
proper stowage  or  shipment :  Heldy 
that  there  was  a  variance  between 
the  proof  and  the  record  which  was 
not  amendable.  Callander  v.  /)i/- 
trich,  730 

16.  To  assumpsit  by  three  plain- 
tiffs, for  use  and  occupation,  the  de- 
fendant pleaded  that  before  the  rent 
became  due,  it  was  agreed  between 
the  plaintiff^,  the  defendant,  and  one 
W.,  that  the  defendant  should  de- 
liver up  possession  of  the  premises 
to  W.,  and  that  he  should  hold  the 
same  as  tenant  to  the  plaintiffs,  and 
in  consideration  thereof,  the  defend- 
ant should  be  discharged  from  all 
liability  to  pay  any  further  rent : 
Held^  that  the  plea  was  not  sup- 
ported by  proof  of  an  agreement 
with  one  of  the  plaintiffs  only.  Mary 
Turner^  Henry  J,  Turner^  and 
Layton  v.  Hardeyy  954 

VENIRE  DE  NOVO. 
See  Distringas  Juratores. 

In  case  for  injuring  plaintifTs 
house  by  removing  the  support  of 
defendant's :  the  latter  pleaded,  first, 
not  guilty ;  secondly,  a  denial  of  the 
right  to  the  support;  thirdly,  pay- 
ment of  money  into  Court,  and  no 
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damages  ultriL  The  firat  issue  was 
found  for  the  plaintiff,  without  da- 
mages, the  last  for  the  defendant, 
and  the  jury  were  discharged  from 
any  finding  on  the  second. 

Held,  that  as  the  record  stood,  the 
defendant  was  entitled  to  the  postea, 
and  that  unless  the  Judge  amended 
by  inserting  nominal  damages  on 
the  first  issue,  a  venire  de  novo  must 
issue.     Grout  v.  Giasier,  58 

2.  Where  in  debt  on  simple  con- 
tract, the  declaration  contains  good 
and  bad  counts,  and  nominal  damages 
are  assessed  on  the  whole,  the  Court 
will  award  a  venire  de  novo.  Lewin 
v.  Edwards,  639 

VENIRE  FACIAS. 
See  JuBT  Pbocess. 

VENUE. 
See  Writ  op  Trial,  10. 

1.  In  an  action  of  assumpsit  on  a 
written  contract  to  build  a  ship  at 
Liverpool,  the  Court  allowed  the 
venue  to  be  changed  on  the  common 
affidavit.     Mondel  x.  Steel,  155 

2.  Where  an  order  for  time  to 
plead  has  been  made  by  consent, 
and  the  defendant  has  consented 
that  a  reservation  of  his  right  to 
move  to  change  the  venue  should  be 
struck  out  of  the  order,  the  Court 
will  not  grant  a  rule  to  restore  that 
reservation,  but  will  leave  the  de- 
fendant to  wait  until  issue  is  joined 
to  make  a  special  application  to 
change  the  venue.  Ket/nesw  Keynes, 

287 

VERDICT. 
See  Writ  op  Trial,  14. 

WAGER. 
See  Horse  Race,  3. 


WAIVER. 

See  Capias  ad  Satispacienduh,  5. 
Decree  in  Equity. 
Judge,  (Order  op),  5,  6. 
New  Trial,  5. 
Variance,  7. 
Venue,  2. 
Writ  of  Trial,  9, 12, 14,  17, 

1.  Where  a  sheriff  has  been  ruled 
to  return  a  writ  and  omits  to  do  so, 
within  the  specified  time,  the  plaintiff 
does  not  waive  his  right  to  attach 
him,  by  afterwards  directing  him  to 
proceed  with  the  execution.  IlowiU 
V.  Rickby,  389 

2.  A  cause,  and  all  matters  in  dif- 
ference, having  been  referred  to  ar- 
bitration, an  award  was  made,  di- 
recting the  payment  of  a  certain 
sum  by  the  defendant,  together  with 
the  costs  of  the  cause,  and  of  the 
award  ;  at  the  taxation  of  costs,  the 
allocatur  was  made  by  the  Master, 
without  objection  by  the  defendant, 
for  the  aggregate  amount  of  both 
classes  of  costs,  for  which  sum  on 
the  same  day,  (4th  of  June,)  judg- 
ment was  entered  up.  The  plaintiff 
having  died  on  the  18th  of  No- 
vember, a  scire  facias  was  sued  out 
on  the  12th  of  January  following,  to 
which  the  defendant  pleaded  on  the 
19th :  On  an  application  made  on 
the  24th,  to  set  aside  the  judgment, 
on  the  ground  of  its  falsity,  by  reason 
of  its  including  the  costs  of  the 
award,  which  were  not  properly  re- 
coverable in  the  cause :  Hel€ly  that 
the  objection  resolved  itself  into  a 
point  of  irregularity  upon  the  alio- 
catur,  which,  was  answered,  first,  by 
the  consent  of  the  defendant  to  the 
Master's  taxation ;  and,  secondly,  by 
the  waiver  arising  upon  the  lapse  of 
time,  permitted  to  intervene  between 
the  period  of  the  allocatur  being 
made,  and  the  application.  Bignall 
V.  Gale,  497 
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V.  ARRANT  OF  ATTORNEY. 

See  Attesting  Witness,  1,  2. 
Attorney  and  Client,  2. 
Bankrupt,  1. 
Laches,  4. 
Stamp,  3,  4,  5. 

1.  It  is  no  objection  to  a  warrant 
of  attorney,  that  part  of  the  de- 
feasance is  written  on  a  separate 
sheet  of  paper  annexed.  Burdekin 
V.  Potter  and  Others,  134 

2.  In  order  to  obtain  judgment  on 
an  old  warrant  of  attorney,  which 
has  been  filed  pursuant  to  3  Geo.  4, 
c.  39,  ss.  1,  2,  it  is  sufficient  to  prove 
the  execution  by  an  office  copy  of 
the  affidavit  of  execution.  Bland  v. 
Wihon,  260 

3.  Where  a  defendant  had  been 
seen  alive  in  England,  on  the  26th 
of  August,  the  Court  granted  a  rule 
nisi  for  judgment  on  a  warrant  of 
attorney  more  than  ten  years  old, 
when  the  application  was  made  on 
the  10th  of  November ;  but  semblcy 
that  it  would  not  have  granted  the 
rule  absolute  in  the  first  instance, 
had  the  warrant  been  less  than  ten 
years  old.     Hawke  v.  Harrisy      26\ 

4.  A  warrant  of  attorney  to  con- 
fess judgment  in  an  action  of  eject- 
ment is  not  within  the  meaning  of 
1  &  2  Vict.  c.  110,  8.  9,  that  section 
only  applying  to  "  personal"  actions, 
and,  therefore,  the  presence,  at- 
testation, &c.,  of  an  attorney  on  be- 
half of  the  defendant,  is  not  necessary 
at  the  time  of  its  execution.  Doe 
dem,  Kingston  v.  Kingston,  263 

5.  Where  a  defeasance  to  a  war- 
rant of  attorney  authorized  execution 
to  be  issued  by  a  surety  against  his 
principal,  for  the  whole  amount  of 
certain  bills  to  which  the  former  had 
become  an  accommodation  party,  it 
was  held  no  objection  to  an  execution 
for  the  whole  amount,  that  only  part 
of  the  bills  were  due.  Duke  v. 
Watchom,  26S 

6.  Where  a  warrant  of  attorney  is 


joint,  and  not  joint  and  several,  and 
it  is  sought  to  enter  up  judgment 
against  one  of  the  parties  giving  the 
warrant,  the  affidavit  must  shew  that 
both  defendants  are  alive,  and  not 
merely  the  one  against  whom  it  is 
sought  to  enter  up  judgment.  Loty 
Executor  of  Welfit  v.  Anderson  and 
Another,  305 

7.  A  warrant  of  attorney  autho- 
rized the  plaintiff  to  sign  judgment 
"  as  of  last  H.  T.,  next  E.  T.,  or  any 
subsequent  Term :"  Held,  that  if  the 
plaintiff  had  signed  judgment  ^^as 
of  the  previous  H.  T.,  it  would 
have  been  a  good  judgment  within 
the  contract,  although  in  itself,  by 
the  Reg.  Gen.,  H.  T.,  4  Wm.  4, 
s.  3,  irregular :  Held  also,  that  a 
judgment  signed  under  such  an  au- 
thority in  Vacation  was  irregular, 
and  must  be  set  aside.  Cobbold  v. 
CMver,  726 

8.  Where  it  was  sought  to  set 
aside  a  warrant  of  attorney,  on  the 
ground  of  its  being  given  by  way  of 
fraudulent  preference,  the  facts  con- 
stituting the  fraud  being  disputed, 
the  Court  refused  to  set  it  aside. 
Bretnbridge  v.  Wildman,  774 

9.  The  objection  to  a  warrant  of 
attorney  was,  that  it  had  not  been 
stamped,  but  on  shewing  cause 
against  the  rule  for  setting  it  aside 
on  that  ground,  it  was  produced 
sufficiently  stamped :  The  Court  dis- 
charged the  rule  without  imposing 
the  terms  of  paying  costs.  lb, 

10.  It  is  sufficient  proof  that  the 
money  is  still  due  on  a  warrant  of 
attorney  to  produce  an  affidavit  by 
the  plaintifTs  attorney's  clerk,  that  it 
is  so  due,  he  having  received  dif- 
ferent payments  on  account  of  the 
warrant  of  attorney,  and  having 
lately  seen  the  defendant  when  he 
promised  to  pay  a  further  instalment 
upon  it.  Middleton  v.  Stockdale,  776 

11.  Where  a  warrant  of  attorney 
authorizes  the  lessor  of  the  plaintiff  to 
enter  up  judgment  in  an  action  of 
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ejectmeat,  it  must  be  entered  up  in 
the  name  of  the  nominal  plaintiff. 
Doe  dem,  Routledge  v.  Stewart^  813 
12.  In  applying  for  leave  to  sign 
judgment  on  an  old  warrant  of  attor- 
ney, it  is  not  sufficient  to  shew  by 
the  hearsay  statement  of  a  deponent, 
that  the  defendant  is  alive  within  a 
reasonable  time  previous  to  the  ap- 
plication.    Key  v.  Montaffue,      853 

WARRANTY. 
See  General  Issue. 

WITNESS. 

See  Attesting  Witness. 

I .  The  plaintiff  being  under  terms 
of  a  peremptory  undertaking  to  try 
at  the  first  sittings  in  M.  T.,  the  cause 
stood  in  the  list  for  the  10th  of  No- 
vember, but  was  not  reached  on  that 
day,  but  being  called  on  second  on 
the  1 1th,  the  plaintiflT,  in  the  absence 
of  a  witness,  who  was  the  brother  of 
the  defendant,  and  who  had  been 
subpoenaed  to  prove  the  signature  to 
an  I  O  U,  on  which  the  action  was 
brought,  to  be  in  the  handwriting  of 
the  defendant,  withdrew  the  record. 
In  answer  to  a  motion  for  an  attach- 
ment against  the  witness,  it  was 
sworn  that  he  was  in  Court  at  11 
o'clock,  soon  afler  the  cause  had 
been  called  on ;  that  he  had  only  been 
subpoenaed  to  prove  the  handwriting 
of  the  defendant,  and  that  another 
witness  also  subpcenaed,  who  was  in 
Court  in  due  time,  was  ready  to  give 
evidence  when  called,  and  was  ac- 
quainted with  the  defendant's  hand- 
writing :  ffeldy  that  it  was  the  duty 
of  the  plaintiff,  under  such  circum- 
stances, to  go  to  trial,  and  to  take 
the  chance  of  a  nonsuit,  rather  than 
withdraw  the  record ;  and  also  that 
the  witness,  upon  such  a  state  of 
facts,  (collusion  and  want  of  respect 
to  the  Court  being  denied,)  was  not 
liable  to  an  attachment,  but  the 
Court,  in  discharging  the  rule,  re- 


fused to  give  the  witness  his  costs. 
Chapman  v.  Davis,  239 

2.  The  writ  of  subpoena  required 
the  attendance  of  the  witness  in 
Westminster  Hall,  the  Nisi  Prius 
Sittings  being  held,  during  Term,  in 
a  detached  building  called  the  W^cst- 
minster  Sessions  House:  Held,  that 
notwithstanding  the  apparent  incon- 
sistency of  the  writ,  an  attachment 
might  be  granted  for  disobedience  to 
it,  by  reason  of  the  witness  neglect- 
ing to  appear  at  the  Nisi  Prius  Court, 
there  being  notices  affixed  to  the 
walls  of  the  Courts  in  Westminster 
Hall  directing  witnesses  to  proceed 
to  the  Sessions  House.     lb, 

3.  In  order  to  obtain  a  mandamus 
to  examine  witnesses  viva  voce,  be- 
fore a  Colonial  Court,  at  the  instance 
of  the  defendant,  it  is  not  necessary 
for  him  to  state  that  he  believes  his 
plea  which  they  are  to  prove  is  true, 
or  that  he  has  a  good  defence  on  the 
merits.      Westmoreland  v.  Huggins, 

800 

4.  The  3  &  4  Wm.  4,  c.  42,  s.  26, 
renders  a  copyholder  a  competent 
witness  for  the  defendant,  (also  a 
copyholder,)  on  issue  joined  as  to  a 
custom  within  the  manor.  Hoyle  v. 
Coupe,  903 

5.  In  trespass  for  false  imprison- 
ment and  taking  goods,  the  defend- 
ants pleaded,  (amongst  other  pleas,) 
that  the  goods  were  the  property  of 
one  of  the  defendants,  and  W\  M.,  as 
administrators. 

Held,  that  the  next  of  kin,  was  a 
competent  witness  for  the  defendant, 
without  a  release.  Thomas  v.  John 
Bird  and  Thomas  Bird,  906 

Qtutre,  whether  a  deed  of  release 
by  two  of  the  next  of  kin  of  their 
interest  in  the  goods  requires  two 
separate  stamps.     lb. 

7.  In  an  action  against  one  of  se- 
veral joint  contractors,  the  other  co- 
contractors  are  competent  as  wit- 
nesses for  the  defendant.  Poole  v. 
Palmer,  908 
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WRIT,  (DATE  OF). 
See  Amehdment,  1. 

WRIT  OF  INQUIRY. 
See  Service,  (Speciajl). 

In  debt  on  an  administration  bond, 
judgment  by  default  having  been 
suffered,  and  breaches  assigned,  pur- 
suant to  8  &  9  Wm.  3,  c.  11,  s.  8, 
the  Court  allowed  the  writ  of  inquiry 
to  be  executed  before  the  Chief  Jus- 
tice, notwithstanding  the  3  &  4  Wm. 
4,  c.  42,  s.  16,  but  only  granted  a 
rule  nisi  in  the  first  instance.  7^ 
Archbishop  of  Canterbury  v.  Bur- 
lingtofiy  286 

WRIT  OF  TRIAL. 
See  Court  of  Requests,  3. 

1 .  A  writ  of  trial  directed  to  a  re- 
corder of  a  borough,  commanded  him 
to  summon  a  jury  of  his  county. 
The  recorder  tried  the  cause  before 
a  jury  of  the  borough,  and  who  were 
not  in  the  list  of  Jurors  for  the 
county. 

Held,  that  the  writ  had  not  been 
obeyed,  and  that  the  trial  and  all 
subsequent  proceedings  must  be  set 
aside.     Farmer  v.  Mount/or t,       46 

2.  Qtujore,  whether  the  writ  was 
regular  in  directing  a  recorder  of  a 
borough  to  summon  a  jury  of  a 
county.     lb. 

3.  On  shewing  cause  against  a 
rule  nisi  for  a  new  trial,  in  a  cause 
tried  before  the  sheriflP,  the  party 
shewing  cause  must  be  provided,  not 
only  with  an  office  copy  of  the  affi- 
davits on  which  the  rule  has  been 
obtained,  but  of  the  sheriff's  notes 
also.      Walker  v.  Needham,         220 

4.  Where  an  objection  is  raised 
that  a  cause  tried  before  the  sheriff 
is  not  triable  under  the  Writ  of  Trial 
Act,  3  &  4  Wm.  4,  c.  42,  s.  17,  the  I 
form  of  motion  is,  not  for  a  new  trial, 
but  to  set  aside  the  writ  of  trial,  and 
all  subsequent  proceedings.     Ih.  ' 

VOL.    I. — N.    8. 


6.  The  plaintiff  declared  in  de- 
tinue, and  stated  the  value  of  the 
chattel  to  be  20/. :  Heldy  that  the 
case  was  one  which  might  be  tried 
before  the  sheriff  under  the  Writ  of 
Trial  Act,  3  &  4  Wm.  4,  c.  42,  s,  17. 
lb. 

6.  Qucsrey  whether  the  consent  of 
the  defendant  to  the  making  of  a 
Judge's  order,  directing  a  writ  to 
issue  for  the  trial  of  a  cause  before 
the  sheriff,  waives  an  objection  to 
the  writ  of  trial,  on  the  OTound  of 
the  want  of  jurisdiction  of  the  sheriff. 
lb. 

7.  After  the  time  has  expired  for 
moving  for  a  new  trial  on  a  writ  of 
trial,  a  Judge  has  no  power  to  stay 
the  proceedings  of  the  plaintiff  in 
order  to  enable  the  defendant  to 
move  for  a  new  trial.  Price  v. 
Trenchard,  298 

8.  A  notice  of  trial  before  the  re- 
corder of  a  borough  must  state  the 
day  on  which  the  trial  is  to  take 
place.     Farmer  v.  MowUfort,     366 

9.  Where  such  notice  omitted  to 
name  the  day,  and  the  defendant  took 
out  a  summons,  to  set  it  aside  on 
another  ground :  Heldy  that  he  could 
not,  after  trial,  object  that  the  notice 
omitted  to  name  the  day  of  trial.  lb, 

10.  A  writ  of  trial  directed  to  a 
recorder  of  a  borough,  is  not  bad,  be- 
cause it  commands  him  to  summon 
a  jury  from  the  borou^,  when  the 
venue  in  the  action  is  laid  in  the 
county.  lb. 

11.  A  plaintiff  having  obtained  a 
verdict  on  a  writ  of  trial,  the  defend- 
ant obtained  a  rule  to  set  aside  the 
proceedings,  on  the  grounds  that  the 
date  of  the  writ  of  summons  did  not 
appear  in  the  writ  of  trial ;  that  the 
issue  did  not  recite  the  writ  of  sum- 
mons or  award  of  venire :  that  the 
award  of  venire  in  the  writ  of  trial 
stated  the  debt  to  be  above  20/.,  that 
the  writ  of  trial  did  not  recite  when 
and  out  of  what  Court  it  issued  :  that 
the  writ  of  trial  bore  no  date.     The 


u  u  I 


D.  r.  c. 


1026  WRIT,  *c. 

Court  discharged  the  rule,  and  or* 
dered  the  issue  and  record  to  be 
amended,  the  plaintiff  to  pa;  the 
costs  of  the  application.  Emtry  v. 
Hoteard,  426 

12.  Where  the  issue  omitted  the 
dat«  of  the  writ  orsummons,  but  the 
date  was  correctly  inserted  in  the 
writ  of  trial,  and  the  defendant  at- 
tended at  the  trial,  and  protested 
aguDst  the  proceedings,  and  a  ver~ 
diet  was  found  for  the  plaintiff,  the 
Court  refused  to  set  aside  the  writ  of 
trial,  on  the  ground  that  the  objec- 
tion should  have  been  taken  to  the 
issue.      Cooze  v,  Neantegen,  429 

The  declaration  stated  that  in  con- 
uderation  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  let 
to  hire  to  him  a  certain  carriage  and 
chains,  the  defendant  promised  to 
return  the  same;  but  that  although 
the  defendant  haid  returned  the  said 
carriage,  he  had  wholly  neglected 
and  refused  to  send  back  the  said 
chtuns,  to  the  damage  of  the  plaintiff 
of  5t ;  Held,  to  be  a  claim  for  un- 
liquidated damages ;  and  not  for  a 
"  debt  or  demand,"  triable  before  the 
sheriff  under  the  3  &  4  Wm,  4,  c.  42, 
a.  17.     CoUii  V.  Groom,  496 

14-  Where  a  sheriff  had  begun 
proceedings  under  a  writ  of  trial  on 
the  day  on  which  the  writ  was  re- 
turnable, and  the  case  occupied  the 
whole  day,  and  the  jury  retired  at  a 
few  minutee  before  twelve  at  night, 
to  consider  the  verdict,  but  did  not 
return  with  the  verdict  until  after 
twelve,  and  no  objection  was  then 
made  to  the  verdict  being  given,  but 
■ach  objection  was  made  after  the 
verdict  had  been  pronounced,  this 
Court  held,  that  the  sheriff  had  pro-  j 


perly  received  and  recorded  the  t 
diet,  and  refused  to  set  aside 
return  for  irregularity.  Petie. 
Booth, 

15.  Where  the  claim  of  the  pi 
tiff  is  for  unliquidated  damages, 
fact  of  his  particulars  only  sta 
the  amount  of  his  damages  tc 
IL  lOt.  will  not  render  the  < 
tmble  before  the  sheriff,  pursuar 
3  &  4  Wm.  4,  c.  42,  i.  17,  and 
though  the  order  for  trying  the  a 
before  the  sheriff'  has  been  obtai 
by  the  plaintiff,  and  the  verdict 
been  found  for  the  defendant, 
Court  will  set  aside  the  writ,  anc 
subsequent  proceedings,  at  the 
stance  of  the  plaintiff.  Litmor 
Beadle, 

16.  An  application  for  a  new  1 
in  a  case  tried  before  the  uni 
sheriff,  cannot  be  founded  on 
notes  of  a  provincial  barrister,  he 
making  the  application,  who  atten 
the  trial,  instead  of  tbeundersher 
notes.     Reynoldt  v.  Stone,  . 

17.  Where  the  plaintifi*  delire 
the  issue  omitting  therein  the  di 
of  the  teste  and  return  day  of 
writ  of  trial,  and  the  cause  was  ti 
before  the  sheriff,  and  the  plain 
in  the  absence  of  the  defendant, 
tained  a  verdict,  the  Court  h 
upon  application  to  set  aside  the  i: 
and  all  subsequent  proceedings,  \ 
the  defendant  bad  waived  his  ob 
tion  to  the  informality  of  the  is; 
by  neglecting  to  return  it,  and 
fering  the  cause  to  proceed  to  ti 
fVilson  V.  Neibitt, 

18.  A  notice  of  trial  by  conti 
ance  before  the  under-sheriff  i 
good  notice.     lb. 
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